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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

BEFORE: RASHIDA BANO ... CHAIRMAN
" MUHAMMAD AKBAR KHAN... MEMBER (E)

Service Appeal No. 7264/2021
Date of presentation of Appeal............... 09.08.2021
Date of Hearing.........ocoooviiiinn 28.02.2024
Date of Decision...............................28.02.2024

Mr. Masood ur Rehman, Senior Téacher, Nastar Special Education
..................................................... (Appellany ;

:KDA Kohat

through Secretary Social

1. Government of Khyber Pakhtunkhwa,
Welfare, Special Education & Women Empowerment Department
(Respondents)

ooooooooooooooooooooooooooooooooooooooooooooooo

Peshawar & others

Present:
ASIF MEHMOOD QURLSHI
Advocate

For appellant

MUHAMMAD JAN,
District Attorney . For respondents
JUDGMENT
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MUHAMMAD AKBAR KHAN MEMBER (E):- Our this judgment single

judgment shall dlspoée of the instant service appeal as well as connected

service appeals bearing No. 7265/2021 titled “Muhammad Ishaq versus

Government of Khyber Pakhtunkhwa, through Secretary Social Welfare
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< % m Special Education & Women Empowerment Department Peshawar & others
O™ o |

" Q & service appeal bearing No. 7266/2021 titled “Anila Rehman versus

Government of Khyber Pakhtunkhwa, through Secretary Social Welfare

Spemal Education & Women Empowerment(Departmcm Peshawar & others

as common question of law and facts are involved therein




"

02. Brief facts of the case are that the appellant was initially serving as
project Employee and vide order dated 08.06.2016, passed by the Peshawar
High Court in Writ Petition No. 1854/2012, he was adjusted/reinstated in
service vide order dated 23.02.2018. That on 25.11.2019 Health Ailowance
was granted to _the appellant which was stopped vide impugned order dated
01.07.2020 on the ground that the said allowance was for the devolved .
employees while 'the. a}ﬁpellant "wa_s_‘ not a devolved employees. Feeling
aggrieved, the appeliant filed Writ Petition No. 3207-P/2020 before the
Hon’ble Peshawar High-Court, Peshawar and the Hon’ble Peshawar High
Court, Peshawar vide order dated 08.06.2021 dismissed th¢ petition being not
mainfainable with the observation to approach the Service Tribunal, hend’e

preferred the instant service appeal on 09.08.2021.

03. Notices were issued to the respondents, who submitted their
comments, Wherein they refuted the assertions raised by the appellant in his -
appeal. We have heard arguments of learﬁed counsel for the appellant and
learned District Attorney and have gone through the record with their

valuable assistance.

04.‘ ‘Learned counsel for the appellant contended that the impug;led order
of respondent No. 6 for the stoppage of Health Allowance and recovery of
drawn amount of the appellant is illegal, void abinitio, discriminatory and
without lawful authority, hence iiable to be set aside. He further argued that |
the impugnéd order of respondent No. 6 of depriving the appellant from
getting Health All.owarrlcc;: has been passed without any legal justification and

reasons. He further argued that the Health Allowance has been granted to




Aappellant by respondént -No-.—“2 in pursuance Aof judgment of august
Supreme Court of Pakis_tan but the respondent No. 6 Without any legal
Justification/reasons stopped thé Health Allowance of the appellant and this
act of the respondent No. 6 is totally unwarranted uhder the law, because until
the granted allowancg/order has not been ;cancellc;d/withdrawn by the
competent authority, which should be the highér then the respondent No. 6.
lHe further argued that the impugned order of respondent No. 6 is also
violation of fundamen‘tal rights guaranteed under the Articles, 4, 8 & 25 of the
Constitution. Artic'le'38 of the Constitution of Islamic Republic of Pakiétan,
1973 ensures reduction of disparity, income and éarﬁing of individual in
various cadres of the service of Pakistan. He further argued that the
respondents No. 5 & 6 have not exer(’:ised ‘their ipower, authority and
A jurisdiction fairly ahd justly,'therefore, the same is liable to be deéiared nun

and void and without lawful authority.

05. On the other hand, learned District Attorney contended ‘that the

respondent No. 2 granted Health Allowances to the devolved employees of

My,

Special Education institutions h‘owéver, the appellant is not the initial
appointee of Special Education Institution but he was initially appointed in a
- project namely “Shaheed Benazir Bhutto Women Center Kohat” under
supervision of Federal 'Gov'emmcnt of Pakistan & he was not serving in
Special Education. Accérding to Notification dated 25.11.2019 the Health
allowance will be admissible only to the employees of Special Eciucation of
- Khyber Pakhtunkhwa devolved under 18" Constitutional amendment. That
the respondents are »law abiding civil servants and respect the Constitution of

Islamic Republic of Pakistan 1973 and did not violate any article of the




Constitution of Islamic Republié of Pakistan. Moreover, as per Notification of

the Finance Department the appellant is not eligible for the said relief,

therefore, the appeal may kindly be dismissed with cost.

06.  During scrutiny of record it came to surface that Mr. Gul Zarif Khan
and 285 others who were éimilarly placed employees had filed service appeal
No. 1620/2020 titled “Gul Zarif Khan versus Government of Khyber
Pakhtunkhwa through Chief Secretary Civil Secretariat, Peshawar and 04
others”, which were dismissed by this Tribunal vide consolidated judgmeﬁt
dated 12.02.2024. Operative paras of the said judgment are reproduced

below:-

6.  The claim of the appellants in these appeals is that benefit of
notification dated 25.11.2019, issued by the Government of Khyber
Pakhtunkhwa Finance Department should also be extended to
them being employees of the same department having same
posts, designations and qualification etc. The contents of said

notification are reproduced below:

“In pursuance of the Supreme Court of Pakistan Civil
Appeal No. 811/2016 titled “Muhammad Atique-Ur-
Rehman & Others v/s Federal Govermment of
Pakistan through Secretary Capital Administration
etc,” the Government of Khyber Pakhtunkhwa
(Provincial Cabinet) has been pleased to approve
Health Allowance at the rate of one running basic
pay to the devolved employees working in the Special
Education__Institutions _from the date of _their
devolution to Provincial Government of Khyber
Pakhtunkhwa. _

2. The above said allowance will be admissible only
to the employees of Special Education Institutions of
Khyber __ Pakhtunkhwa __devolved _under 18"
Constitutional Amendment.(Emphasis supplied).

Mo

7. The above notification was shown to have been issued in

pursuance of the judgment of Supreme Court of Pakistan reported as




2018 PLC (CS) 669 titled “Federation of Pakisian through

Secretary Capital Administration and Developmenl'l Division,
Islamabad and others-versus- Nusrat Tahir and others”. The
notification has approved Health Allowance at the rate of one
running basic pay to the devolved employees working in the Special
Education Institutions from the date of their devolution to Provincial |
Government of Khyber Pakhtunkhwa. In wake of 18" Constitutional
Amendment. The only contention of learned counsel for the
appellants was that there was no intelligible differentia between the
services of the appellants and services of the employees devolved in
wake of the 18" Constitutional Amendment, to whom the Health
Allowance has been granted through the notification dated

25.11.2019. The said contention of learned counsel for the

~appellants is misconceived because the judgment of the supreme

court of Pakistan had affirmed the grant of Health Allowance to the
employees of the Directorate General of Special Education (DGSE)
and its allied special education centers/institutions including
National Trust for the Disabled Persons (NTD) and the National
Council for Rehabilitation of Disabled Persons (NCRDP) on the
analogy that they were covered under the definition of health

personnel as defined in Section 2(b) of the Career Structure for

Health Personnel Scheme Ordinance, 2011 which is as under:

“b) “health personnel” means a person who holds a
post in any institute or organization delivering
services in the health sector and included in
Schedule-I, but does not include: '

i) a person who is on deputation to the Federal
Government from any Province or other authority;

ii) a person who is employed on contract, or on work
charged basis or who is paid from contingencies.”

8. Vide notification dated 25.11.2019, the Health Allowance at the
rate of one running basic pay has been extended only to the
employees of the Federal Government, who had devolved in wake

of the 18" Constitutional Amendment and had become the

employees of the province after the said Constitutional Amendment,




whereas the appellants are admittedly the provincial employees

since their inception into service. What we have arrived at is that -
' the devolved employees were extended the benefits on the analogy
that they were also covered in the definition of 2(b) of the Career
Structure for Health Personnel Scheme Ordinance, 2011, whereas
there is no such Ordinance or law of the Government of Khyber
Pakhtunkhwa, whereby the appellants could be tréated alike. The
contention of the appellants that they were being treated with
discrimination is thus also misconceived. In this respect, wisdom
derived from the judgment of Peshawar High Court reported as
2003 PLC (C.S,) 1057 titled “Fazli Haq Khan, Registrar and 26
others-versus- Government of N.W.F.P. through Secretary Fi ;'nance,

Peshawar and 3 others”,

10. As a sequel to the above discussion, the instant appeal as well
as clubbed appeals mentioned in appendix-A are dismissed.
Attested copy of this judgment be placed on files of all the clubbed
- appeals mentioned in appendi)é-A. FParties are left to bear their own
costs. File be consigned to the record room.
0Z. In view of the above consolidated judgment rendered by this Tribunal
dated 12.02.2024 in Service Appeal No. 1620/2022 titled “Gul Zarif Khan

versus Government of Khyber Pakhtunkhwa through Chief Secretary Civil

Secretariat, Peshawar and 04 others”, the instant service appeal as well as

connected service appeals are dismissed. Costs shall follow the event.

Consign.

08. Pronounced in open Court at Peshawar and given under our hands and

the seal of the Tribunal on this 28" day of Februafy, 2024.

RASXQ B‘AN() MUHA AD AKBAR KHAN
~ Member (J) ' ~ Member (E)

*Kamran*

SsCANNED
KT )
Peshawar : _ i




"+ 7 ORDER | - | o |
28.02.2024 1. Learned counsel for the appellant present. Mr. Muhammad Jan,

District Attorney for the respondents present. Arguments heard and

record perused.

2. . Vide our detailed judgment of today separately placed on file,
consisting of (06) pages, the instant service appeal as well as
“connected service appeals are dismissed. Costs shall follow the

event. Consign.

3. Pronounced in open Court at Peshawar and given under our

hands and the seal of the Tribunal on this 28" day of February,

0,

(RASHIDA BANO) (MUHAMMAD, AKBAR HAN
Member (J) : Member (E)

2024.

*Kamran* \
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26.02.2024  1. Learned counsel for the appellant present. Mr. Mr.

Muhammad Jan, District Attorney for the respondents present.

2. Arguments heard. To come up for order on 28.02.2024 before

D.B. P.P given to the parties.

f

(Muhammad Akbar Khan)
Member (E)

kaleemullah

(Rashida Bano)
Member (J)



| SA 7264‘/202;.1: - - | o |

_ 13._1']‘2023 ’ o Learned counsel -for "the ‘appellant -present. M.

| VMphamlm‘ad Jan, District ~Atto'r-ney for the reSpOndel}ltS-

present.‘ | |

AIn view of order sheet dated 12.10.2023, the appeal in.

hand be fixed before a special D.B comprising'of one 0% :us_

(Salah-ud-Din) _M'emberi (Judicial) as- well as ,‘woﬁhy’

Chairnién. Learned counsel for the parties shaﬂ zi‘ppe'a'r be‘f‘o::e

' the concerned DB today i.e 13.11.2023. o | A 5
(Faree&l‘»@l) o (Salalid"Din)

Member (E) , - Member (})

*Nacent 4min*

H

Al N A 1 o | - - -
137 Nov, 2023 . 1. Leamed counsel tor the appellant and Mr. Habxb Anwar
- Additional Advocate General for the respondents present

.3_0 - 2. Forme1 made a lequest for adJoumment in or der to prepare the :
' ‘, g}u@@‘i @g} brief. Adjourned. To come up for arguments on 26.02.2024 before D.B.

Pe‘% ' P.P given to

| (Salah-Ud-Din)- . (Kalim Arshad Khan)
“Adntezem Shalr® ) . Member (J) o ) » Chail'marl .



Ot 2023

‘ I

1. Leamed counse] for the appellant and Mr A51t Masood Ah'

!

Shah learned Deputy District Attomey for the respondents plesent

2 In view of the order sheet dated 30.05.2 23, the matter W'as

" Salah-Ud-Din, learned Member (Judicial) for hearing of this appg%tl ‘

to be placed before the bench comprlsmg the nder31gned (Kahm
Arshad Khan, Chairman) and Mr. Salah Ud Din: (Membel Juchcnl)
The leamed counsel for appellant requests that as the matter vnas

heard by the concerned Bench, therefore, the sante mlght be paceid

before the Spe01al D. B, so that the matter could be decxded The |

~ office is d11'ected to constitute Special D.B of thé Chairman and M1

on 12.10.2023 . P.P given to the parties.

- ) t'
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(Muhammad Akbar Khan)

(Kalim Arshad Khanff

*Mutazem Shah* ~ Member (E) : - Chairman
NED
12, 10”023“’" 1. -Leamned counsel for the appellant present. Mr.

*KalezmUJtiah'

Muhammad Jan learned District Attorne “for the

' 7 .
%, respondents present. .

|-
2. The appellant in hand was partially heard by a }
| 7 ‘.

bench comprising of Worthy Chairman as wegll as Mr.

Salah-Ud-Din learned Member (Judicial) therefore, the
same may be fixed before the said. Adjourned. To come 3.—;

up for arguments before the said bench on 13.11.2023

(Muhaminad Akbar Khan) (Rashida Bano) ‘J]!
' Member (E) - Member (J) !

before D.B. P.Pagiven to the parties. -

.




S.ANo. 7264/2021 - - | A

©30.05.2023 o Learned counsel for the appellant present. Mr. Asad :Asli

Khan, Assistant Advocate General for the respondents present.

The appeal  in hand was partially heard by a bench

éqmprising of one of us (Salah-ud-Din) Member (Judicial) as well~
as Worthy Chairman, therefore, the same may be fixed before the
said bench. Adjourned. To come‘up for arguments on- 15.06.2023

before the concerned D.B. Parcha Peshi given to the parties.

SCANNEDR '

wPST. : .

Peéh?war - | : .
' (Faree ' (Salah-ud-Din)

Member (E) . ‘Member (J)

. *Naeem Amin*

-

15" June, 2023 1. Clerk of learned counsel for the appellant present. Mr. Muhammad
Jan, District Attorney for the respondents présent.

SCP{S\:%EE‘ 2. . Lawyers are on strike, therefore, case is adjourned. To come up for

fesnawar : | | :
Pesh - arguments on 04.10.2023 before the D.B. P.P given to the parties.

| , | (Salah5 Ud Din) | (Kal{m Arshad Khan)

Member (J) airman
*Mutazem Shah *




| »_.%fh Mar, 2023 Léafhe(i counse!l for appellant present. Mr: -
Paindakhel, Assistant Advocate General for the respon

present.

Partial arguments heard. To come up for remaining

arguments on 14.03.2023 before D.B. PP given to the parties.

A Sy | ; | . Qi

Q@ﬂsﬁa@’ : » : :
, ’E@\\ ~ (Salah Ud Din) (Kalim Arshad khan)-
2 42,‘)\ Q Member (J) ' Chairiﬁan.: '
- 14.03.2023 Learned counsel for the appellant present. Mr.  Fazal
Shah : Mohmand, Additional Advocate Geheral for B
respondents present.
< % N Due to paucity :of time -arguments not heard. To come
A ' L -
%g ?%'% up for remaining arguments on 30.05.2023 before D.B. P.P
$ - m given to the parties. .
5 % e
. ¢ 5 - y
(Salah-Ud-Din) (Kalim Arshad Khan) - i

Member (J) Chairman




-~ Appellant . alongwith counsel preé,ent. Muhammad
Adeel Butt learned Additional Advocate General for

respondents present.

Written repl'y- on behalf of respondents No. 1 to 3 & 7
have a]reédy been‘sul.)mitted, while respondents No. 4106
& 8 were given last chance to submit written reply vide
order sheet dated 28.04.2022 failing which their 1'igh£ fof
submission of written‘reply shall be deelﬁed as struck off.

Despite directiohs written reply was not submitted,

therefore, right of submission of written feply of
respondents No. 4106 & 8 stands struck off. To come up

for arguments on 06.02.2023 before D.B.

(Fareeha aul)' (Rozina Rehman)
Member (E) Member (1)
06.02.2023 Learned counsel for the appellant present. Mr. Azam Uzair

Khan, Addl. AG for the respondents present.

= ANKES Learned counsel for the appellant requested for adjournment
“w.." »-;’{m ST i - ' | .
. ,Peﬁsﬁ"&aWar ~ in order to further prepare the brief. Granted. To come up for

arguments on 06.03.2023 before the D.B.

(FAREEH?A\PAMJ) »

(ROZINA REHMAN)
- Member (E) - Member (J)
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L — 19.07.2022" . Proper Bench is not available, therefore, case 1s adjourned

to 20.10.2022 for the"same as before.
Reatjj(/

20" Oct, 2022 Learned counsel for the appellant . present. Mr.
’ Kabirullah Khattak, Addl: AG for respondents present. -

Learned counsel for the appellant seeks adjourﬁment

on the ground that he has not prepared the case. To come

up for arguments on ao_ / 1\ /2022 before D.B.

: (FareelL\Ez_ul) . (Kalim Arshad Khan)

Member(Executive) Chairman

R ' NN
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11.01.2022 .

28.04.2022

Counsel for the appellant present. Mr. Kabirullah

Khattak Addl. AG alongwith Mr. Nabi Gul, Supermtendent for.‘

respondents present.

Re.p‘ly/comménts on behalf of respondenté are still
awaited. Representative of respondents sought time for
submission of reply/comments. Last opportunity is granted to
respondents to furnish reply/comments on or before next date,
failing which their right to submit reply/comments shall be
deemed as struck off by virtue of this order. To come up for

arguments before the D.B on 28.04.2022.

(Atig-Ur-Rehman Wazir) ‘ :
Member (E) ‘

Learned‘ counsel for the appellant present. Mr. Nabi Gul,
Superintendent as representative on behalf of téspondents No.-
1,2,3 &7 alongw1th Mr. Kabirullah Khattak, Additional Advocate

" General present and submitted comments, WhICh are placed on

file and copy of the same handed over to learned counsel for the
appellant Learned Additional Advocate General requested for

further time for submission of reply/comments on behalf of
-respondents No. 4, 5, 6 & 8. Last opportunity given, failing

which right for submission of reply/comments of respondents
No. 4, 5, 6 & 8 shall be deemed as struck off. To come up for
submission of reply/comments on behalf of respondents No. 4,
5,6 & 8 as well as arguments on 19.07.2022 before the D.B.

(Mian Muhammad) (Salah-ud-Dini) -
Member (E) Member (J)

.
>

. AEE




e ‘Masood Ur Rehman 7264/2041 -
o ,;‘:'2,‘4_.09.2021 : "~ Counsel for the appellant present. Preliminary arguments heard.
| Learned counsel for the appeIIant argued that correspondence of
' respondent No.6 dated 01.07.2020 addressed to respondent No. 7 has
been challenged whereby the facility/payment of “Health Allowance” to
the appellant has been stopped and recovery of the amount EIready
drawn'was ordered. The appellant preferred departmental appeal against
the impugned order on 08.07.2020 which was not responded and the
appellant went in writ petition No. 3207-P/2020 before the Peshawar High
- Court, Peshawar‘ However, the Peshawar High Court, Peshawar disposed

) }i 9 y
' s rof the said writ petition on 08.06.2021 on the ground of wrong/rrrelevant :

fortjrn ) hence the service appeal in hand filed in Service Tribunal on
09.08.2021. Learned counsel for the appellant was confronted with the
question of limitation as per provisions of Section-4 of the Service Tribunal

- Act, 1974 It was contended that order bring void ab-initio issued without
'lawful authority and without jurisdiction the questlon of limitation
therefore does not run against void order and reliance is placed on PLD
2002 SC 84, 2007 SCMR 729, 2009 SCMR 648 and PLD 2003 SC 724.

- Points raised - need consideration. The appeal is provisionally
App lant Deposited

& Process
%) — ———including limitation. The appellant is directed to deposit security and

Fggmltted to regular hearing, subject to all just and legal objections

\0" T ’"‘""f'pﬁr‘b’c“i-:fs's fee within 10 days. File to come up for arguments on 11.01.2022
| ‘before the D.B.

A

(Mian Munammad)
Member(E)




Form- A

FORM OF ORDER SHEET

Court of i
Case No.- 7£6L, /2021
S.No. Date of order Order or other proceedings with signature of judge
proceedings - '
1 2 3
1- 09/08/2021 The appeal of Mr. Masood~ur-Rehmap resubmitted today by Mr.
Asif Hameed Qureshi Advocate may be entered in the Institution Register
- - o~
and put up to the Worthy Chairman for proper order please. {
2. This case is entrusted to S. Bench for preliminary hearing to be put

up there on j'E‘)Qi 'H .
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The joint agpez! of Naila Rehman, Masoor-ur-Rehman and Muhammad Ishaq received today i.e. on
04.08:2021 is in comii27= on the iollowing score Wh!Ch is returned to the counsel for the appellants for

complet|on and’ resubmlsgr\m wittiin 15 days.

- _I\/Iemorandum of appéal may be got signed by the appellants. -

2- Copies of 'reinstatement/adjustment order of in respect of appellant no.1&3 mentioned in
para-1 of the memo of appeal are not attached with the appeal which may be placed on it.

3- Copvy of senartmental appeal in respect of appeilant no.1 is not attached with the appeal

" which mzy te piaed onit. / :

4- Sub-rule- 2 o7 rule-3 of the appeal rules 1986>requires that every affected civil servant shali .
prefer the appeal separately Therefore, the appeal of the above named appelfants may be
filed separately/individually. - :

5- " Annexures of the appeal may be attested.”

6- Three copies/sets of the appeal along with annexures i.e. complete in all respect for Trnbunal

- and one for each respondent in each appeal may also be submitted. .

{98 JsT

No.. : ) -'
g . ) ' >
Dto) g & /2021 o
| ‘ ~ REGISTRAR 2V
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. Asif Mehmood Qureshi adv. Jesh,
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KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

CHECK LIST |
Masood Ur Rehman “Versus Govt: of KPK & others
........... Appellant . ..........Respondents
CONTENTS ‘ YES [NO

This appeal has been presented by: Asif Hameed Qureshi Advocate Supreme Court
Whether Counsel/Appellant/Respondent/Deponent have signed the requisite documents?
Whether appeal is within time?

Whether the enactment under which the appeal is filed mentioned?

Whether the enactment under which the appeal is filed is correct?

Whether affidavit is appended?

Whether affidavit is duly attested by competent Oath Commissioner?

Whether appeal/annexures are properly paged?

Whether certificate regarding filing any earlier appeal on the subject furnished?

10. | Whether annexures are legible? .

11. | Whether annexures are attested?

‘1 12. | Whether copies of annexures are readable/clear?

13. | Whether copy of appeal is delivered to AG/DAG?

~|-14. | Whether Power of Attorney of the Counsel engaged is attested and signed by
petitioner/appellant/respondents?

15. | Whether numbers of referred cases given are correct?

16. | Whether appeal contains cutting/overwriting?

17. | Whether list of books has been provided at the end of the appeal'?

18. | Whether case relate to this court?

19. | Whether requisite number of spare copies attached?

20. | Whether complete spare copy is filed in separate file cover?
l 21. | Whether addresses of parties given are complete?

22. | Whether index filed? .

23. | Whether index is correct?

24. | Whether Security and Process Fee deposited? On ,
25. | Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974 Rule 11, notice along
with copy of appeal and annexures has been sent to respondents? On

26. | Whether copies of comments/reply/rejoinder submitted? On

27. | Whether copies of comments/reply/rejoinder provided to opposite party? On

(O[99 || G | 00/ 1] = IZ 00
o

4_ %%M%%‘&{iz‘z\"x% ¢¢%§%S\ &&%?44\,? |

It is certified that formalities/documentation as required in the above table have been fulﬂlled.

Name:- ASIf tameed Busesiv’

Slgnature -

Dated:-_p4, /&/ZoZ/c(

- - ot g W i C(
P A - f}—' = ‘



BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR
| S
~ Service Appeal No:- /2021 @@@ié&a?
| wes
Masood Ur Rehman “Versus Govt: of KPK & others
........... Appellant ceeene.RESPONdents
-¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢
e INDEX
S#t | Description of the Documents Annhe Pages
1. | Grounds of Service Appeal with affidavit * T
2. | Application for suspension with affidavit * 189
‘3. | Application for condonation of delay with affidavit * ol
4. | Addresses of parties - * |12
5. | Copy of order of respondent No 1 dated 23/02/2018 N1 13- |5
&. | Copy of he notification dated 25/1 ]/20] 9 of respondent 8" 116
No 2
# | Copy of impugned order dated 01/07/2020 of| 'T" I7-IB
respondent No 6 ‘
| g. | Copy of Writ Petition No 3207-P/2020 ‘0" |18-22
9. | Copy of order of Honourable Peshawar Hzgh Court| "t |13-24
Peshawar dated 08/06/2021 .
10. | Copy of appeal to respondent No 5 ‘H' | 25-76
11. | Copy of judgment 2020 SCMR Page 1 95 7 6" | 27-30
12. | Wakalat Nama 37

Dated:- 06/08/2021

Through:-

Hameed Qureshi
Advocate Supreme Court







Nt _‘
| BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA;
. PESHAWAR | e Yetbumal
- . Y25
BPiary No, )
Sorios ppesl No-_ 226 /m T

Masood Ur Rehman, Senior Teacher, Nastar Spemat Education,
- KDA, Kohat....».._ .......................................... SV Appellant

S Government of Khyber Pakhtunkhwa through Secretary Social
Welfare, Special Education & Women Empowerment Department,
Peshawar.

/2/. Government of Khyber Pakhtunkhwa through Secretary Finance
| Department Peshawar. i

.3 Director Social Welfare, Special Education & Women
| .Empowerment Department, Peshawar. - o o

4.  Accountant General, Government of Khyber Pakhtunkhwa o
~ Peshawar. ‘

5. Deputy Commnsswner Kohat
6. Add:honal Deputy Commissioner (F&P), Kohat

% District Officer, Social Welfare, Spe0|al Education & Women ‘
Empowerment Department Kohat. - |

8.  District Comptroller of Accounts, Dlstnct Complex, Gate No 2,

KDA, Kohat..........oovvvieiiiiiiii i Respondents
¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢¢

SERVICE APPEAL UNDER 4 OF THE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED "

~ ORDER OF RESPONDENT NO 6 DATED 01/07 /2020 BY

WHICH THE GRANTED HEALTH ALLOWANCE TO APPELLANT S

@S’ BEEN STOPPED.

FiledtQs

A Re-su
B AT ang mb

!tted to - day

,
Registra, Q“?{y\/ .
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By accepting the instant appeal the impugned
order dated 01/07/2020 of respondent No 6 may kindly be declared rllegal

Prdyer in Appeal:-

discriminatory and without lawful authority and the same may kindly be set by
reétdring the Health Allowance of the appellant from July', 2020 till the decision
of this appeal. |

| Respéetfully Sheweth.:- |
The facts pertaining to this appeal are as under:-

1. T hcrt the appellant was zm,tyzm{iy ef Project.Shavheed Banazir
Bhutto Centers for Woman /in pursuance of the judgment of
Honourable Peshav.var\ High Court, Peshmar dated
08/02/2016 in Writ Petition No 1854/2012 and Writ -
Petition No 1880/2012, he has been re-instated and
'adjusted by the respondent No 1 | vide brder dated
23/02/201 8. (Copy of order of respondent No 1 dated

23/02/2018 is attached as annexure “A ")

2. That vide order dated 2_5/1 1/2019 of respondent No 2 the
,‘appellanz‘ granted the Health Allowance from the date of
devolution -to = Provincial Gover*nment (Copy of the
notifi catzon dated 25/11/2019 is attached as annexure
“B")

3. That the respondent No 6 vide impugned order . dated
o 01/07/2020 stopped the payment of Health Allowance to the




.

dppellant by ~dech_zring ‘t_he‘ appellants - non devolved |

employees and also ordered to recover the drawn amount

from the appellant. (Copy of the impugned order dated

01/07/2020 is attached as annexure “C”).

That ‘against the above said illegal act and order of the
respondent'No 6 the appellant filed Writ Petition No 3207-
P/2020 béforé the Honourable Peshawar High Court,

| Peshawar, and the same was dismissed on 08/06/2021 being

not maintainable with the observations to approach this

Honourable Tribunal. (Certified copies of the Writ Pei_ition

and judgih_ent dated 08/06/2021 are attached as annexdre

“D” & “E” respectively). -

That in z;he' light of dbo?e said order of Honourable

Peshawar High Court , the appellant is filing the instant

“appeal again&t the impugned order of respondent No 6

dated 01/07/2020 on the Jollowing amongst other grounds. -

Grounds:-

A.

That the impugned order of the respondent No 6 Jor the

stoppage of granted Health Allowance and recovery. of

drawn amount _of the appellant is illegal_vide ab-initio,

-discriminatory and without lawful authority, hence liable fo |

be set aside.




-

D.

That the impugned order of respondent No 6 of depriving

the appellant from getting his Health” Allowance has been

passed without_'any legal justification and reasons.

i WS

T, ha{ the Health Allowance had been granted to appellant by

{respondent No 2 in gursuance- of judgment of August

Supreme Court of Pakistan by rightly declared the appellant

-as developed employees, but the respondent No 6 without

any- legal justﬁ?gation/reasons stopped  the Health

Allowance of the appellant and this act of the respondent

' No 6 is totally unwarranted under the law, because until the

granted a/lowance/order has not been cancelled/wnhdrawn

by 1l the > competent authorzty whzch should be the hlgher then

the respondent No 6.

E it " i "N\‘ ,

That the appellant is performing the same job, duties,

functions and responsibilities, which the other officials/

counter part are performing in the department, therefore, to -~

‘vtreat the respondents different is not only illegal but

discriminatory.

That all | the citizen of Pakietan are equal before the law and

they are also equal protection of law, hence the impugned

- order of the respondent No 6 by stopping the Healih

_Allowence .of the appellant is clear cut violation of law laid




@

o

down Apex Court of the Country “That all persons placed in

- similar mrcumstances must be treated alike”.

That the impugned order of respondent No 6 is also '

violation of fundamental rights guaranteed under -the

Articles 4,8 & 25 of the Constitution. . '

>

.. That Article 38 (C) of the Constitution of Pakistdn 1973

ensures reduction of dzsparzty income and earning of

wazwﬁ““" =

et oo

individual in various cadres of the service of Pakzstan.\

That against the impugned order of respondent No 6 the

appellant also preferred an appeal to 'respOndent No 6, but

il date the same has not been deczded and this act of the

appellate authority was also illegal and agamst the law Iazd
down by Apex Court of the Country, reported in SCMR -
2020 Peshawar 1957. (Copies of appeal and judgment are

attached as annexure “F” & “G” respectively).

That pleas/contentions of the appellant is well Supported by

- the law laid down by Superior courts of the countiy and in

this regard reliance is placed on 2014 SCMR 1687, 2002
PLC (CS) 427, 2004 PLC (CS) 1087, 2013 PLC (CS) 592,
2012PLC (CS) 362 & 2014 PLC(CS) 1315




|

SNy . @,—

J. That the 4 eSpondents No 5 & 6 have not exercised their

power, authorzty and ]urzsdzctzon fairly and ]ustly,

therefore, the same is liable to be declared null and vozd

" and without lawful authorzty

-

K. That any' other ground, which has not been specifically
" taken in the instant service appeal, may be argued at the
time of arguments with the pe}?mission of this Honourable

‘Tribunal.

It is, therefore, most ‘humbly prayed fhat on
3 acéeptance of this service appeal, the impugned order
| dated 01/07/2020 of respondent No 6 may. kindly be
declared illegal, discriminatory and without 'lawful
autkofiijy and the same may kindly be set aside- by
restoring the Health Allowance of the app llant from July,
2020 till the decision of this appeal. s

. / ,
Dated:- 06/08/2021 ‘ ~ Appellant

Through:- =

' o sif Hameed Qureshi .
Advocate Supreme Court
Certificate:- = - ' , o

1t is certify that no such like Service Appeal has earlier

been ﬁled by the Appellant in this Honourable Tribunal.

dvocate. '
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR
Service Appeal No:- ] /2071
Masood UrRehman ~ “Yersus Govt: of KPK & others '+
........... Appellant ve........Respondents
PEELEELEEEEELLETIIELLOEIIS LS
- AFFIDAVIT

1 Masbod Ur Rehman, Senior Teacher, Nastar Special

Education, _KDA, Kohat, (The appellant) do hereby solemnly
affirm and declare on oath that the contents of this accompanying

- Service Appeal are true and correct to the best of my knowledge

and belief and nothing has been concealed from this Honourable

o —Coyri.. | QTTESTEE

: ‘%3““ ASEE

DEPONENT |
CNIC No:- 1430] 2030355 -1

Cell No:-.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR
Service Appeal No:-- . =~ /2001
- Masood Ur Rehman “Versus - Govt: of KPK & others
SERRT Appellant | er.......RESpONdents

R S S S R A RIS aws

APPLICATION FOR SUSPENSION QF THE IMPUGNED ORDER

DATED_Ol/O7 /2020 OF RESPONDENT NO 6, TILL THE

~

FINAL DECISION OF THE INSTANT SERVICE APPEAL:
Respectfully Sheweth:-
1. ~That the above noted appeal | has been filed in this |

Honourable Tribunal in which no date is j‘{et. fixed.

2. That the petitioner has got a prima facie case and~hppeful

Jor its success.

-3. That the balance of convenience is also lies in his favour
and if the impugned order is not suspended then the

petitioner/appellant would suffer irreparable loss.

4. That for issuing interim relief, the contents of main appeal

may kindly be considered as integral part of this

application.




It is, therefore, humbly prayed that on acceptance_ of
this application, the impugned order of respondent No 6
dated 01/07/2020 may kindly be suspended, till the final

decision of the titled appeal.

Dated:- 06/08/2021 Petitioner

Through:- .
' sif Hameed Qureshi
Advocate Supreme Court

AFFIDAVIT

I, Masood Ur Rehman, SeniOr Teacher, Nastar Specz’al

- Educaz‘zon KDA Kohat, (The appellant) do hereby Solemnly -

aﬁ‘ irm and declare on oath that the contents of this accompanying

application for suspension are true and correct to the best of my

knowledge a‘nd_ belief and nothing has been .céncealed ﬁ’omfhis |

Honourable CourLT']"E‘.‘: QS‘TE [
,94%“ 5\3& E
o Oy
N . "

DEPONENT
CNIC No:- (430 1 “20 203 K¢ -7
~ Cell No:-
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR )
Service Appeal No:- /0
Masood Ur Rehman “Versus  Govt of KPK & others
........... Appellant ...........Respondents

R RS es
APPLICATION FOR CONDONATION OF DELAY IN FILING OF

ABOVE TITLED SERVICE APPEAL.

/ ~Respectfully Sheweth:-
1. That the above noted appeal has been. filed in this

Honourable Tribunal in which no date is yet fixed.

2. T hqf the impugned order of the respondent No 6 was void |

ab-initio without lawful authority and jurisdiction and

therefore, the law laid down by august Supreme Court of
Pakistan on the point that no limitation can run against void

order, which is fully attracted to the -case of petitioner,
| Reliance is placed on (PLD 2002 SC 84, 2007 SCMR 729 &
2019 SCMR 648, PLD 2003 SC 724).

3. That valuable rights of the petitioner/appellant are involved
in the case and in the interest of Justice tob the delay is |

condonable.
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That justice and equity demand _iha't the delay may be

condoned for the sake of justice.

That according to the law laid down by the Superior Courts

~of the Country that the cases should be decided on merits \

rather then on technicalities including the limitation. (ﬂe&ﬂ%ﬁ"
£ plated on  Qooy plc @5 P /0-/7

That the grounds of appeal may also be considered as part

of this application for condonation of delay.

It is, therefore, humbly prayed that on acceptaléée of

this application, the delay in filing of above titled appeal

- may kindly be condoned in the larger interest of justice.

Dated:- 06/08/2021 ‘ _ Petitione

AFFIDAVIT

Through:-

Advocate Supreme Court

I, Masood Ur Rehman, Senior T eacher, Nastar Speci‘al

‘.Editcation, KDA, Kohat, (The apj)ellam‘) do héreby solemnly

affirm and declare on oath that the contents of this acéompanying

application for condondfigizef delay are true and correct to the

7
d;’,sizlgf%
TN
) -~ N

>
;\‘S;Ormr)(c‘:) ?DEPONENT _ , |
J2TCNIC Not- 1y 30]=2030BES- 7+

??;Q’l thing has been concealed
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR -
Service Appeal No:- | /2021
- Masood Ur Rehman “Versus Govt: of KPK & others
e ....Appellant Respondents |

¢¢¢¢<>¢¢¢¢¢<>¢<>¢<>¢<>¢<><><>¢¢¢<><><><><>¢<>
ADDRESSES OF PARTIES

APPELLANT '

Masood Ur Rehman, Senior Teacher Nastar Special Education,
KDA, Kohat. :

RESPONDENTS _

1. Government of Khyber Pakhtunkhwa through Secretary Social
Welfare, Special Educatlon & Women Empowerment Department,
Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department, Peshawar.-

3. Director Social Welfare, Special Education & Women
-Empowerment Department, Peshawar, ! |

4. Accountant General, Government of Khyber Pakhtunkhwa,
‘Peshawar. |

- 5. Deputy Commissioner, Kohat

6.  Additional Deputy Commissioner (F&P), Kohat |

7. District Officer, Social Welfare, Special Education & Women E
Empowerment Department, Kohat. '

8. District Comptroller of Accounts, District: Cqmplex, Gate No 2,
KDA, Kohat. . N}\}S\’/

Dated:- 06/08/2021 _

Through:-
Advocate Supreme Court

'
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. 02 Mst. Nusrat igbat

- 75
GOVERNMENT GF'KHYBER PAKHTUNKHWAs /

® WOWEN ENPOWERMENT DEDARTMENT A" o

> Dated Peshawar the 23rd February, 2038 v
NOTIFICATION: ' . .

No.SOll/SWD/ll-206I2017/VOH[g N Ci-/
7 —
Judgment dated the 18" February. 2016 in Wit PetitionNa, 1854-P/2012 and No. 1

02. The re-instatement of the above menlioned officer

medical filness certificate from authorized medical officer, énd‘ verification of (heif educationa
credential and character/antecedents, L o '

S.No | Name of Employee Previous designation Adjustment/ Re-instated a;with BPS
i with BPS | : » -
' . . S
01 Ter Syeda-tun-Nisa Al Manager (BPS:1g) Manager (BPS-17), Wormen Crises Center |
' ‘ , | Peshawar  relieving Mr." Jamal Shah
. ) N ' [ Mohmand,  Assistant Direclor  (BgA)
' ‘Direclorate of Sogial Welfara from the

additional charge of the pos! of Manager |

. | Women Crises Canler Peshawar ]

Manager (BPS-18) } Superintendent (BPS-17), Dar-Ul-Aman
EE |

' |
3 stt. Rabia Zakeer | Manager (BP5.18) Superinlendent (BPS-17), Dar-Ul-Aman
f ‘ ' Abbottabad, relieving  Ms!  Shamshad .
' : Begum District . Officer Social Welfare |

Abbottabad from the additional charge of
the hos{ of Superintendent Dar-Ui-Aman

Msl. Aneela Rahman Manager(BPS»TB)" Senior' . Special 'Education  Teacher.

(BPS-17),  Nishiar Special Education

Ios | Mr. Waheed Ullah
|

07

Center Kohat against the vacant post
Law Officer (BPS-17) | Senior - Spe ] Fducation ™ Teacher
. ‘ I (BPS-17), Special Education Complex
' ' ; Hayatabad Peshawar, againgi the vacant
' post - T

|
|
|

| . —_— : o
l‘Mr:Salim Zada . Law Officer (BPS-17) I’Social"'WeIfare Ofﬁcer-'(BPS-l?). Tehsit (|
‘ Head Quarer Hospital Chakdara Djr
!

f ‘ Lower, against the.vacanl. post _

Mr. Masood-Ur-Rahman | Law Officer (BPS-17) . ['Senior - Special Education “Teachar]
! (.BPS-17),' Nishtar Special Educalion | -
| |

Center Kohat, against the vacan| post

 ———.

"«\ S

™
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ZAKAT, USHR, SOCIAL WELFARE, SPECIAL EDUCATION s

s are subjeci 1o provision of -

In pursuance of the Peshawar High Court -
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'ZRKAT, USHR, SOCIAL WELFARE, SPECIAL EDUCATION
& WOMENR EMPOWERMENT DEPARTMENT . L

Dated Peshawar the 23% FebmaIY.ZO 18
NOTIFICATION: | CER I L

No.SOIT/SWD/I1-206/2017/Vol-1/3801:09:: In ‘pursuance’ of ‘the. Peshawar’ High':o/o oo -
Court Judgment dated the 18" February 2016 in Writ Petition No:1854-P/2012 and SivnTrn e
No.1880-P/2012, and with thsli approval of the competent authority, the employees " LI ‘
of project-namely “Shaheed! Benazir Bhutto Centres'fo; Women" at Peshawar, TR i
Kohat, Abbotabad and Swat of Ministry ‘of Women Development, . Islamabad ‘are el
hereby reinstated and adjusted against the vaba;nt,posts"menﬁoned against’ each- -

with immediate effect. b ‘ | .

02.  The re-instatement of the above mentioned officers are subject t6 provision Tl
of medical fitness certificate from authorized medical officer and verificdtion of o
their educational credential and character/antecedents. - i ' . T

S.No Name of Employee - Previous Designation .| ‘Adjustment/Re-instated as with |
. WithBPS .- 7| .. _BPS" o e ‘
01 Mst Syeda-tun-Nisa Alia Manager (BPS-18) - - " | Manager (BPS-17), Women Crises
. 7. .|Center Peshawar -relieving Mr.
~ . w7;|]amal Shah Mohmiand, _Assistant
. o «..7|Director (B&A) Directorate of
.- .7 | Social Welfare from the additional
.7 .| charge of the . post :of -Manager
. - | Women Crises Center Peshawar. {
02 Mst Nusrat Igbal . | Manager (BPS-18) . . .| Superintendent (BPS-17), Dar-Ul- '
. ' ' . L Aman Swat. e T

03 Mst Rabia Zakeer Manager (BPS-18) : . | Superintendent (BPS-17), Dar-UlL.
’ ---~:| Aman. Abbotabad, -relieving Mst
") Shamshad .Begum -District "Officer
. | Social Welfare Abbotabad - from
-|-the additional charge of the post of

Supérintendent Dar-Ul-Amar - X
enidt Spetial :Education. Teacher
f(]%ﬁg{l])_’; :Special -- -~ Education.| |
oF aizf}%a"gairiét;ﬂme-;vacant. g

)4 | Mr Aneela Rahman Manager (BPS-18)

b

hterKoh
post.... a0 L. A
.| Setilor -Special Education Teachar |
[ @PS-17),  Special .. Education
5 ~|‘Coraplex .. Hayatabad - Peshawar
: ) e against the vacant post.: .
.4 Mr. Salim Zada ' Ij'aw Ofﬁcer (BPS-I_Y) Sf:c':ial Welfare ,Ofﬁcer-.;.(BPS-IY).
, g - i.|Tehsil " Head" -Quarter - Hospital
.| Chakdara Dir Lower, .against the
_-j,vacant post. R
| Senior Special Education Teacher
/| BPS-1T),  -Nishtar _~Special | .}
. .| Education - Center ,Koh‘é’f’,c.agaixist L
the vacantpost. =~ . . - .

5 Mr.Waheed Ullah ’ I;;aw Qfﬁcvei"(;léPS,;lY) i

P

[¢)]

1

Mr. Masood UR Rehman Law Officer (BPS-17) ..

WP3207P2020 MASOOD UR REH| N VS GOVT CF.PG36 RIS
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. £87T'Mst Saira Mushtag . Law Officer (Bi75-17) Senior ~ Specii’  Educalion  Teacher \
’ {BPS-17). Menlally Relarded & Bhycinally,
bl Handicapped Chiidren Abbottabad, against [ .
' : the vacant post o ___741 i
f“é'wﬁ-Msl. Rehana Farid - Social Welfare OMicer | Seniar  Special  Educsliion Teachey
! (BPS-17) ! (BPS-17), Special Education Center fgr
| Heard impaired Children Swal, againist (he™
| s : vacanl post. L
110 Msl. Bushra Parvez Social Welfare Officer | Social Case Worker (BPS-17), Nishtar
P (BPS-17) . ' Special Education Cenlre Kohal. against
: | the vacant post .
EE Mst. Shamim Akhtar Social Welfare Officer | Senior Special  Educalion Teacher
. + - (BPS-17) (EPS»17)' Menlally Reltarded & Physically
i . . i .| Handicapped Children Haripur against the
L — __ Lvacantpos e
03. Consequent upon adjustment of ‘Mst. Nusrat Igbal as Superintendent (BPS-17)

Dar-Ul-Aman, Swat Mr. Rahat Ullah is hereby transferred and posted as Rehabililation Officer,
Rehabilitation Centre for Drug Addicts Swat, relieving Mr. A§if Khan, District Officer Social Welfare

Swal from the additional charge. of the post of Rehabilitation Officer, Rehabilitation Cenlre for Drug
Addicls Swal. '

. --Sc-- '
Secretary to Govt: of Khyber Pakhtunkhwa
Zakat, Ushr, Social Welfare, Special Education & Women

. : Empowerment Department.
Endst: of Even No & Date: :

Copy forwarded for information and further necessary action to the: -

1 Accountant General Office, Khyber Pakhtunkhwa Peshawar.

2. Principal Secrelary to Chief Minister Gavt. of Khyber Pakhtunkhwa,

3. Registrar, Peshawar High Court Peshawar.

4. Direclor Social Welfare, Special Education & Women Empowerment, Khyber Pakhlunkhwa

5. Depuly Director MIS, Social Welfare, Special Educalion & Women Empowermen! Department.
6. Seclion Officer-Vi, Social Welfare, Special Educalion & Women Empowerment Depariment

7 Allthe Dislricl Accounts Officers concerned. '

8. Allthe District Officers Sociai Welfare concerned.

9

PS to Secretary, Zakat, Ushr, Social Welfare, Special Education & Women Empowerment Deparimenl,

H
- I ]
v ~ .
i
B

(i\?lui;ammad Saud) ~‘
Section Officer-l

* Bl
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| Senior - Special Education .Teacher | -~
1 BPS-1T); ‘Mentally ‘Retarded = & 7'
~| Physically " Handicapped " Child¥en.| -
: .. - ... . .- .| Abbotabad, against the vacant post.. .-
G9 Mst. Rehana Farid Special . Welfare . Officer Senior - -Special . Education - Teacher

(BPS-17) ... ... - (BPS-17), Special’ Education: Centre
® . .. il fof Heard Impaired-Children Swat,-

‘08 | MstSaira Mushtaq - Law Officer (BPS-17)

ar . o ... . "''|againstthevacantpost.. . .

10 Mst Bushra Parvez | Special . Welfare. Officer | Social Case Worker (BPS-17), Nishter |
- mps17y '+ |Special Education - Centre - Kohat, | .
iR . ... |againstthe vacantpost... . - . . |
11 Mst. Shamim Akhtar | Special * Welfare" . Officer | Senior Special . Education - Teacher
L |@Ps-17yi o L (@PS-17),  Mentally . -Refdrded &
T T .| Physically .. Handicapped .. Children

. | Haripur against the vacant post.

03. Consequent upon adjustment of Mst.. Nusrat Igbal as Stperisitendetit o
(BPS-17) Dar-Ul-Aman, Swat Mr.. Rahat :Ullah is. hereby transférred and - e
posted as Rehabilitation - Officer; Rehabilitation Centre for Drug Addicts
Swat, relieving Mr. Asif Khan, District Officer-Social Welfare Swat from the PR
additional charge of the post of RehabilitationjOfﬁg‘éf;'.Rehabilitatioﬁ Centre KA
for Drug Addicts Swat. o L o
, 'Séqx"etaxjytb Govt: OthyberP ] htunkhwa ; g

Zakat, Ushr, Social Welfare, Special Education & Women' =

. L Empowérment.DepaiftmEnt i
Endst: of Even No. & Datei- - - '- - -

Copy forwarded for information and further necéssary action to thew
Accountant General Office, Khyber Pakhtunkhwa, Peshawar. S
Principal Secretary to{Chief Minister Govt of Khyber Pakhtunkhwa. - R
- Registrar, Peshawar High Court, Peshawar. . ... . 0.
Director Social Welfare, Special Education & Women Empowerment. -
Khyber Pakhtunkhwa. o UL ST VR Y
Deputy Director MIS; Social Welfare, Special ‘Education'& Wormen .~
Empowerment Department.. e
6. Section Officer-VI, Social Welfare: - Special "Education. & Women
Empowerment Department. == | o - el

- All the District Accounts Officers coticeriied. . <.+~ ..

All the District Officers Social Welfare concegned. .

W o

o

W

al Welfare, :Special Education & .~

. PS to Secretary, Zakz!it_; .Ushr, Soci
Women Empowerme‘r'}t'_Depaﬁment.‘

©

(Muh amm a d.'Sé. ud) :
" ...~ Section Officer-II - e

. ”
| ' ' WP3207P2026 MASOOD UR REHMAN VS GOVT. OF PGIE.
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GOVERNMENT OF KHYBER PEKHTUNKHWR
ZAKAT, USHR, SOCIAL WELFARE, SPECIAL EDUCATION
& WOMEN EMPOWERMENT DEPARTMENT
Dated Peshawar the 4% De‘c,‘ 2019°
Notification ’ RS

No. SOII(SW)II—SZ/ZOIG/- The competent authonty 1s pleased to order the‘ =
posting/transfer of the following officers of Social- Welfare Special Education & . R
Women Empowerment K.hyber Pakhtunkhwa in the best public interest with .. -

immediate effect:-
Sr.# | Name & Designationl . - TFrom . . . |To R
01. Muhammad  Younis. Aﬁidi, District. ‘- Officer | Deputy - Diréctor
Social Welfare Ofﬁc{ar(BS-lZ) " |'Social Welfare‘ Nishter . Special
~ oo Charsadda - . | Education - :
A .. ... : |Complex ' Kohat
PR - 2. l'against the ‘vacant

; ' o e oo | post.
02. Mr. Shoaib Khan Soc1al Welfare omz:e , of the.| District - . Officer
Officer (BS-17) - ..& - - District Oﬁﬁcer,' Social . Welfare
L "~ |Social - Welfare' | Charsadda,” vide
| Office Peshawar ' | Serial No.01 _

- ‘ Secretary to Govt: Othyber Pakhtunkhwa L IR
E Zakat Ushyr, Social Welfare, Spec1a1 Education & Women. S
![ - Empowezment Department '
Endst: of Even No. & Date~ : :

Copy forwarded for mformauon and further necessary achon to the - :-_-_' A

1. Accountant General Otﬁce Khyber Pa.khtlmkhwa ' . S e
2. Director Social Welfare, Special Educa‘uon & Women Empowerment
Khyber Pa.khtu.nkhwa Lo
Deputy Director MIS cell, Soc1a.1 Welfare Spec1al Educatlon&Women o
Empowerment Department : '
District Social Welfare Officer Charsadda and Kohat

District Accounts Offlcer Charsadda and Kohat. S EE
PS to Secretary, Zakat Ushr, - Social Welfa:ce, Spec1a.1 Educatlon &"A. )
Women Empowermeént Dep a.rtment ' '
Officers concerned

. Personal file o S N

- Master File. = . . o o] RAPRTET L S

@

o o

. -Section Officer-il “\ .+
NS

n 4
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bt

GOVERNMENT OF MIYBER PAKHTUNKHWA
FINANCE DEPARTMENT -
(REGULATION WING) .

- Dated‘?eshawer the 25.11.2019

NOTIFICATION

NO. FD(SOSR-INS- 7/7'0-1 9-: In pursuance of the Supreme Court of Pakistan Civil
Appeal NO. 811/2016 ntled « Muhaumnad Atique —u1~Rehman & others V/s Federal

Government of Pakistan . ( Provmma! Cabmel) hds been .please to approve Health

Allowance at the rate of* one running baStc pay to the: devolved employees workngnthe
Spemal Education Instltutlon from the date of their. devolunon 10 Provincial Govt of
Khy erPakhtunLhwa i ' Vol |

The above. said. allowance w1]1 be- admlssxble only to the. employces of Special

Education Instltutlons of K_hybel Palctmﬂ\hwa devolved under 18" Constitutional

o:‘-.

Amendment T I
g R R DO
' ' SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
(FINANCE DEPARTMENT) v

M
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UTY COMMISSION ER

OFFICE OF THE D
| ken

NO. Lfgsg = __/F&P/DC/KT
To

The District Officer
SW, SE & WE, Kahat

Subject: HEALTH PROFESSIONAL ALLOW A
Please refer tg your
letter No 4283/F&P/DC/KT da

WIKT/HPA 6925 dated 6-2-2020 and this offic
subject noted above,

The Government of Khyber pa 1ttnkhwa Finance Department videtheir Notification Nay:
FD{SOSR-11)8-7/2019-53 dated 25-11-20% n pleased to approve _ﬁea!th Allowance ét_;'
the rate of one running basic pay to th volved:employees working in the Special Education. -
Institutions from the date of their devoliition to: pi ovincial Govt of Khybe@’akhtunkhwa.(cop:‘
attached) o L :

However, the following employges:;
transferred in the Special Education Ce te
. A +E

Muhammad Ydunas Af
Masood ur Rehman
Anila Rehman
Muhammadlshaq :
5. Zia ur Rehman
"+ 6. Mubshir Ighal™] - ,
7. Zahid .

" Deputy Director
'Senior Teacher

: Senior Tea er.
‘Computer Operator

Driver, ' '
Naib Qasid . -
Attendantt

. The above mentioned ej’mpioye’e"

310 the payment of Health Allowance to the'
m.to recover the illegally drawn amgunt froni .

-]
Copy forwarded for information to the
1. Deputy Commissj

Vs woN

o

‘ A‘dditioﬁé

al Deputy orﬁfﬁﬁissinner ('F&P) .
' Kohat ‘

i e . -




. me—
=" .r

OFFICE - OF - THE..~DISTRICT
OFFICER SOCIAL WELFARE,

i 3 ‘Dlstrlc Ofﬁcer
| : .SW SE& W: :(ohat

e A
i
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- BEFORE THE PESHAWAR HIGH COURT, PESHAWAR
W.P No. Z@aﬁ - P/ 2020

| +1. Masood-ur-Rehman Senior Teacher, Nastar
/ . Special Education, KDA, Kohat.
2. Muhammad Younis D_epuiy Director, Nastar
Special Education, KDA, Kohat.
3. Anila Rehman Senior Teacher, Nastar Special
Education, KDA, Kohat. |
4. Muhammad Ishaq Computer Operator, Nastar
Special Educatlon, KDA, Kohat ..... rerervererireieen. .....Petitioners

Versus

1. Government of Khyber Pakhtunkhwa through
- Secretary Social Welfare, Special Education & Women
Empbwerment Department, Peshawar -
Government of Khyber Pakhtunkhwa through Secretary

Finance Department, Peshawar.

ta

3. Director Social Welfare, Special Education & Women
Empowerment Department, Peshawar |
4. Accountant General, :Government of Khyber
Pakhtunkhwa, Peshawar
5. Additional Deputy Comrnissiqner ( F& P) Kohat
6. District Officer, Social Welfare, Special Education & Women
Empbwerment Department, Kohat '
-7 District Comptroller of Accounts, District Complex, Gate No. 2
KDA Kohat.

....................................... «--ereneRespondents

WRIT PETITION UNDER ARTICLE 199 OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN, 1973

I

——

AM
Poshawar High Cour:

e

‘Respectfully Sheweth:

1. That the Government of Khyber Pakhtunkhwa Finance Department
Issue a notification bearing No. FD{SOSR-II}8-7/2019 Dated
. 25/11/2019 wherem Health Allowance at the rate of one

207P2020 MASQOP UR REHMAN VS GOVT GF P36
basic pay has WY skvardsd P evohfve d employees working in the

running
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i . . . . TN

- N . . . @ . -
A ._/L/\'_’ M N - i

Special Education Institutions from ﬂm date of devoluﬁon to

Provincial Governmerit. { Copj’f-of the Notification is attached as

Annexure “A”)

2. That petitioners being transferred /posted in the said departmer_lt
~ have also been granted the same health allowance from the date of
their joining duties in the Special Education Institution,

3. That respondent’ No. 5 send letter dated Ol /07/2020 to
,reépondent No. 7 vide which the benefits receiving by the petitioner
have been declare illegal and' order for stoppage of the same and
recovery of the already drawn amount. ( Copy of the letter is

attached as Annexure “B”)

4.  _That 'petitionei— are perforr_niﬁg the same duties which are
pérformirlg by the others who are held entitled for the health
allowance and thus petitioners are discriminated and thus
indulgence of this Hon’ble Court is required and thus petitioner
having being aggrieved and dissatisfied by the actions and
inactions, misuse of power, excess of power and discrimination of .
: the respondents, and having no other alternative remedy se;:k the

indulgence of this of this Hon’ble Court, inter alia, on the following

e EXAMINER— :

Jrashawar Righ Court

grounds:

-ﬂ’#;——-——
GROUND S: ‘

A} That r_espondcn’gs are violating the clear cut difections of Higher
Judicial forum of the country regarding discrimination amongst
the employees of the same department, thus the impugned actions

‘and inactions vioclate the mandate provided under Article 4 & 25 of -
the Constitution of Pakistan, /Q

ch
'B)  That respondent are legally bound to treat the petitioner at par
- with the others who has been held entitled for health allowance
but the petitioners have been discriminated by the respondents
although the August Supreme Court has clearly directed
respondent department to treat all the person holding the same

post alike, hence the manner in which the petitioner has been
treated need indulgence of this Hon’ble Court. '

WP3207P2020 MASOOD UR REHMAN VS GOVT CF PG36




C)

D)

E)

G)

. H)

That because the impugned actions and inactions are against the

principles ordained under Article 25 of the Constitution of Islamic
Republic of Pakistan. '

That petitioner are providing same services and same nature of job
within the same institute on the ground of which devolved
employees of special Education getting “ Health Allowance”. Under
the law petitioner dre liable to be treated alike but this aspect of

the case has been ignored by the respondents.

That petitioner are also falling under the same category as they are
providing the >same services which the other person. who are
retaining "« Health Allowance” which. created great disparity
amdngst the employees inducted/ transferred by the Government

of Khyber Pakhtunkhwa and Devolved Employees within the same

institute { NSEC, Kohat) and a clear cut discrimination.

That because the impugned actions and inactions are biatantly

against all norms of justice and principles of reasonability.

That employees of Special Education Devolved from Federal
Government to Province under 18th Constitution Amendment
absorbed with Social Welfare, Special Education and Woman
Empowerment Department which is providing the same services to
Special Children as provided by the Directorate General, Speci'al
Education (DGSE) at Federal Level. While later on the vacant post
in these Devolved institute are filled by the Khyber Pakhtunkhwa
Government by inducting / Transferred from Khyber Pakhtunkhwa
Social Welfare, Special Education and Women empoﬁérment’
Department. The Apex Court of Pakistan vide case reported as
1996 SCMR 1185 has held “ rule of good governance” demand that
benefits of the said decision to the other civil servants also whao
may not be party to this litigation, instead of compelling to

approach the tribunal or other legal forum.

That in view of the Judgments of Superior Judiciary . it was
incumbent upon respondent to have accorded the same benefits to
all the ofﬁcers simﬂarly placed but t.héy' badly fails to discharge
their responsibility thus indulgence of this Hon’ble Court is

required in the matter.
WP3207P2020 MASOOD UR REHMAN VS GOVT CF PG36
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It is, therefore, respectfully prayed &1{—31‘5 on acéepting this' Writ |
Petition respondents may please be direéted to act in the matter in
accordance to law and petitioners being similarly placéd' and providing
same services ahd same nature of job within the same institute thus
éntitled to “ 'Health Allowance” which the other employees are drawing
and thus the letter bearing No. 4958/ F & P/DC/KT dated 01/07 /2020
may please be declare illegal, against the judgments‘ of superior Court,

based on discrimination and thus liable to be struck down.

Any other relief not specifically prayed for deem appropriaté
in the cireumstance of the case may also be granted.

INTERIM RELIEF

. To safe guard the right of the petitioner the 6peration of the
impugned letter dated 01/07/2020 may please be suspended.

Petitioners

Through
SHAHID QA ATTA
Advocate, Supreme/Court

of Pakistan
Certificate:-

Certified ( as per information provided by petitioner

Writ Petition has previously been filed by the petitio
. Hon’ble court. . '

} that no such
ner before this

List of Books:— '

—_—— WY,

Constitution of Islamic Republic of Pakistan, 1973

ther/book according to need.

TRUE/COP" .
" Advocate
HAMIMNER
“rshawar HEigh gourt. Poshavwar
At ineind Lhncdar Arlicte 8.7 of

. Revathvprdat Gredoe: QR

R 12 JUN 2021, o . (A
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' _ PESHAWAR HIGH COURT, PESHAWAR.
| FORM ‘A’
. FORM OF ORDER SHEET
w ' . Date of order. Ordei' or cher proceedings with the order of the/,

08.06.2021 | W.P.N0.3207-P of 2020. -

Present: Mr.Shahid Qayum Khattak, advocate for the
petitioners. :

Mr.Khaled Rehman, AAG for the
respondents,

LAL JAN KHATTAK, J.- Petitioners through the
instant pet}tion under Article 199 -of the Constitution of
Islamic Republi;: of Pakistan, 19‘)3,seek issuance of an
appropriate writ directing the responcients to- act in the
matter in acoordaance‘with law entitling them to the Health
Allowance being drawn by similarly placed employeeé.'

~and also to declare letter dated 01.07.2020 as illegal, |
égainst the juggments of superior cour‘ts;, discriminatory
and thus same be struck down.

2. Arguments heard and record gone through.

. 3. Perusal of the case record would show that the
petitiqners are civil servants and the matter qua granf of
the Allowance as claimed by them thfqugh the instant
petition is one 61’ the terms and cbnditions of their service
and if any term and conditidn of service of a civil servant

_is violated by his department, then in that eventuality, he .}
can approach the Services Tribunal established by the
Government for t’nat purpose and on no count he can

come to this court for the enforcement of any of the terms

and conditions of his service keeping in view the bar
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. contained in Article 212 of the Constitutic_in of Islamic .

Republic of Pakistan, 1973,

4, For what‘ has been discussed above, the pétitibn ih ‘
hand is hereby dismissed in ‘ limine for its being. not
mainminab!e before this court, leaving the petitioners at -
liberty to approach the Services Tribunal for the redressal

of their grievance, if so advised.

l . : ' , ' L o
3% ? f\ ; - : b gk TRUE CO7 "
R IRPRD - SR o LY /SIS LI ELTED hadehinhil’ sy’ ety . A -
-~ Date of Presentativ Lof A\!y:;'(i‘-_lli:ul--../-ﬁ ‘é '%fﬁ/ - ' ExAM'f’.f-’E posnav@l .

Toh G sty B 7St
~mnhoawar 3‘9”“,_1._- v l\":‘:.,:,.“.. rans
V-\'ﬂ ef P"gc'\ . 2 u"\ofis‘?_‘ o @baipartet & .
i AL af e fraam e name e . e £y

Copying fev - fommmoncoecoovens . . . 12 JU N 2021

- . - f/rﬁf .....
Date-ol Preparatfun of '\:”i’."-/-—

Date of Delivery pf Copy ..

Recvived B}iﬁj“-

Sadiq Shah, C8 (DB} (Hon'ble Mr.Justice {al Jan Khattak & Hon'bie Mr.Justice Syed Arshad All)

JC—




SUBJECT:

. Throigh -
| - .
|

R'_'espect Sir,

‘erL

rirnanly the “Health Allowance ‘was allowed
General :Spec1al Education - ~a'hc‘f Altied
ight of the Federal Servrce Trlbunal Decision

dated 18-07-2017 (Annex A?b a eme Court of Pakistan decmon Dated 17-01-2018

Lt J,‘"

(Annex B) which is very"rnugch o

hters, NCRDP etc are entitled for. “Health

- cew

\d lssue dll’ECt]Dl‘l to District Comptroller of

“Health Allowance" and make mechamsm for

'hlch devolved employees of Spec1al Educalron
in the category of Health personal..Sir this has
ployees md,ucted/ transferred by the Govt: of

Paklstan1973 Section. .Z(b.):, ‘

|4 ‘h"

P| ovincial Govt: emolovees wit dlscnrmnahon

jour- kmd honour and your attentlon is nv1ted to

-weajzowzozo MASOOD UR REHMAN VS GOVT-CF PG36




Slmllarly the hon T aBle,
‘ N ‘fg’zn

é'lf

IS prowdmg the same services to SpeCIal
eneral Speaal Educatlon (DGSE at Federal

”'p. .'

"ff/employees of - Devolved institute . and stop

3. -Anila Rehman _'f" |

ey e

Oy

P2t ?"

4." Muhammad Ishaq.

A 5
e

=
.

3
T2t

3. 'Zia ur Rehman

s Seake . 4% BN e -ingdl N pw

6. Mubsher Igbal

7. Zahid

‘ M
- 7 AT P
'}\, . ..._}| z \hf" LE(&I‘
' N,
. ‘.\o
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2 3 3

i958.

' ‘SUPREME"COUR'T‘- MONTHLY REVIEW . [Vol. LIII

Arzthbf:ity ’)_Leéqlitjvn-Adtnittedly' the pl_ainleff participated in the open

auctionl qua the subject plot, and-during the bidding proceedings he - .
was declared the highest bidder-Plaintiff deposited Rs. -1,50,000/- at .

the tinte of bid and later on he deposited Rs.1,18,500/- as 1/3rd of the

' -bid--7Authority never denied the fact that the plaintiff visited the -

Authority’s office -various- times in order to complete- the bidding

© process by depositing ‘the: rest of the amount 1o dischargé his liability

qua paymeit of amount of auction---After the auction was complete the

Authority enhanced the price of bid belatedly on-the pretext that @ third -
‘party, which had rot participated in ihe. open auction,” had ‘made a .
higher offer for the subject plot than the plaintiff---Plaintiff even -

agreed to meet such ananced'ojfgn- under protest, wh::g-'h eiz_{zdnﬁed
offer did not have sanction of any law---Despite plaintiff agreeing with .

the enhanced offer, thc}iuz‘izqrily, Zave public notice in"a nrewspéper for . o
. re-auction of the Plot---Suzk 2shanced offer made belatedly by a third,
- party could ‘not be macde . basis ifor re-auction’ of the- plot and such
- practice - seemed to be un-precedented.. being . without- any. lawful .-
" authority-—-Authority - was . grossly : unjustified to issué - another

L prociamation for public auction relating io the sibject plot, once its

valid acceptance was made by the plaintiff---Suit filed by plaintiff * -
- against the Authorify had been rightly decreed--—-Appeal” filed by =~

Authority was dismissed. [pp." 1960, 1961JA,B& C- N -

(b) Public functionary— -
A fionary--

\ ===-Public" functionaries were expected io perform their dutics well

within the prescribed limits of the law of the land---Any act by a public

Junctionary "against the dictates of justice might - frustrate public

confidence qua public functionaries whick might be -detrimental to
uphold the public order which was' paramount to _keep the society
peaceful. [p. 1962] D : : TR

Ch. Waseem Arif Bhéddar, Advocate Supreme .Court and,
M. Sabir, Deputy Director for Appellaix}ts. Lo

Ahmad W.élheed Khan, A@océte-Supreme Court for Respondent.

- - Date of hearing: 27th August, 2020,
| ' JUDGMENT

 SAYYED MAZAHAR ALI AKBAR NAQVI, J.—Civil appeal,

by Iéave of the Court under Article 185(3) of Constitution of Islamic

* Republic of Pakistan, 1973, is directed against the impugned judgment of -

Lahoré High Court, Lahore dated 24.06.2002 passed in R.F.A; No.180
of 1994, T Y . i : S o

ScMR . : . \

¥
.
y
J‘-{
! .
f (2 L
vy v Q.,..., T R

TS WA R AL, T Al s 7 TR RO

2020]. Lahore Development Authority v. Muhammad Tariq Niaz
: . - (Sayyed Mazahar Ali Akbar Nagyi, 7)

" {2, The facts leading’ tQ‘ file the instant civil appeal. are that the

- Tespondent/plaintiff filed a suit for declaration/specific performance with

consequential relief qua an agreement on the basis of which an offer was
made by the appellant to respondent/plaintiff. . The. said offer was in

| - response to-an open public action proceedings p_ub]iéhed ina newspaper
- -, dated 06.10.1980 regarding a plot bearing No.193/B, Upper Mall

Lahore. The respondent/plaintiff was one of the participants in the open

. - auction proceedings while depositing - Rs.5000/- .in lieu -of terms ‘and.-
- conditions. The resporident/plaintiff was declared as highest bidder of the

auction proceedings which was declared Rs.3,56',000/-’ per Kanal. As the
respondent was highest bidder by all standards, therefore, the_appellant
formally invited the respondent to' make 1/3 of the total auction price as

per legal - requirement at the spot. ’Conseq'ucnt!y,'( Rs.1,50,000/- was. -

- deposited and hie . wiis' fuziber directed to déposited an amount of
. Rs.1,18,500/~ isi vicw of ‘the - acceptance - of - the -~ bid. . All -'such

. requirements-. were fulfilled accordingly and' as such’ receipt of the
. Same . was -.duly . .issued.  The respondent visited the .office_of the.

" appeilant time and again while seeking demand notice to 'make the rest of g
" the amount ‘payable against total auction amount. It is a matter of

surprise that letter bearing No.707 dated 18.10.1980° was sent by the

appellant/defendant wherein the respondent/plaintiff was . intimated to -
" contact the appellant/ defendant. Subsequently, the respondent/plaintiff
~was informed on 11.12.1980. that a-third ‘party (not participatéd in.

auction proceedings) had otffei'ed,t'hem higher price of Rs.3,85,000/- per

- Kanal and as such showed their unwillingness to hand over the plot, the ,
_ tion proceedings to .the ‘respondent/plaintiff,
" Although - ‘the .subsequent development . was

subject matter - of auc

however, the respondent/plaintiff showed: his inclination to pay the

~ enhariced price to meet the .offer and as_such intimated the appellant
~through a'letter- which was -incorporated in diary of the appellant on

11.12.1980. The appellant in lien of the' offer made to the
respondent/plaintiff directed him verbally :to ~depogsit " the remaining
amount. within seven days, but in the meantime another public notice for

. open auction was published in "Daily Pakistan Times" dated -16.11.1980

wherein the same plot bearing No. 193/B Upper Mall Lahore was made
the. subject matfer which was already' auctioned in favour of the
.Tespondent/plaintiff, . : I ' A

3. 7Béing éggrieved by the conduct ‘of the ,appellént,' ‘the,

respondent/plaintiff filed a declaratory suit -and specific ' performance -

‘with consequential relief while calling in question. the re-auction of the
plot already auctioned in favour of respondeént/plaintiff, The learned trial

- court after recording of evidence of both the parties decreed the suit of
{ - the respondent/plzintiff vide judgment and decree dated. 27.03.1994. ‘The
i - appellant challeriz-d the judgment and decree of learned trial court

CSevm ' %

squesely | unjustified, . -
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4 . *( BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA PESHAWAR
I R O
i £ Service Appeal No. 7264/2021 e‘é
g ' ' Py 6(
,‘ Masood Ur Rehman, Senior Teacher, Nishtar Special EducatlemogKDA, g\!‘"
o JCOBAL. e e ettt e A Jg:ilent' O
e
» - VERSUS ‘\ M -
1. Govt. of Khyber Pakhtunkhwa through Secretary Zakat, usher, Social Welfare & "Women
: Empowerment Department Peshawar.
. 2. Govt. of Khyber Pakhtunkhwa through Secretary Finance Department Peshawar.
3. The Director, Social Welfare, Specral educatlon & Women Empowerment Department,
Peshawar. e
4. Accountant General Khyber Pakhtunkhwa .
5. Deputy Commissioner, Kohat.
6. Additional Deputy Commissioner (F&P) Kohat
7. The District Officer Social Welfare Kohat. ,
- 8. District Controller of Accounts, District Complex Kohat .................... (Respondents)

R b B R A

Respectfully Sheweth:

PARA-WISE COMMENT ON BEHALF OF RESPONDENTS NO.1TO3 & 7.

PRE-LIMINARY OBJECTIONS . - V&

1. The Petitioners have»got._no‘ecau'se' of action to file this service appeal. \

2. That the petition is not maintainable in its present form.

3. That the petitioners have no locus standl or cause of action to file the present service
appeal.

4. The appeal is badly time bard Therefore the appeal is not maintainable.

FACTS:

R R TE SETL S SO LN
S M B RSP R :

1. Correct. SRR
2. Correct to the clanhcatlon that-thesrespondent No.'2 granted the Health Allowances to the

——

devolved employees of. spe01al education institutions however the appellant is not the initial
YOIVRR e

appointee of Special Education.Institution but he was initially appointed in a pro_]ect

EURENTS
e e AT

'namely “Shaheed Benazir Bhutto Women Center Kohat” under supervision of Federal

e R

Government of Pakmtan & he was not servmg in Spe01a] Education. That the Finance

Department issusd 3 natification vide NO FD(SOSR)-7/2019-53  dated 25-11-2019

(Annex-I) to the employées working’ 1_n_fthe" Speera’l Educatxon devolved institution of the
Federal Govt of Pakistan which states that: |

“In pursuance of the Court order the competent authority issued Notiﬁc:‘atioll'No
FD/(SOSR-II)8-7/2019-53 dated 25-11-2019 in pursuance of the case titled Muhammad

Atique ur Rehman and others vs ‘Federal Government through Secretary Capital

Administration etc, the Govérnment of Khyber Pakhtunkhwe‘has approved heaith allowance
at the rate of oné basic pay to the devolved employees-\:'vorkillg in the special education
institutions from the .date. i)f'f“t-'he devolution to provincial Government of Khyber
Pakhtunkhwa. R




s
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Thus the above said allowance is’ admlssﬂ)le only to the -employees of the special education

. “institutions of Khyber Pakhtunkhwa devolved ander the 18" constitutional amendment.” (Annex-

1) While the appellant was not the employees of Special Education but they were devolved
from the ADP s;:héme by the Federal Govt which was later on regularized through a Court
case and adjusted/reinstated in the Special Education etc against various posts.

Para No. 3 related to respondent No. 5 & 6.

Correct with the clarification that the Honorable High Court dlsmlssed the writ petition of
the appellant the relevant para in the judgment is reproduce as under « for what has been :
discussed above, the petitionAin hand is hereby dismissed in limine for the being not

mamtamable before this court, leaving the petitioners at liberty to approach the

'Servwes Tribunal for the redressal of their grievance, i'f_so advised” (Annex-1I).

Pertains to record. -

GROUNDS

A.
B.
C.
D.

Related to respohdent No. 5 & 6. l ‘ % :

Related o respondent No.5 & 6.
Incorrect hence denied. F actual position-has been explained in the preceding para.

Incorrect hencc denied. Accordmg to Notification dated 25- 11-2019 para 2 “ The above

sald allowance will be admlss1ble onlv to the emplovee of Special Educatlon of Khyber

nenmpr———
Mﬁkhﬂ&deﬁolved-u~nder»}S-—-—G_onshtu,t_mnal amendment” (Annex-I).

™

' Related to respondent No.5 & 6.

Related to respondent No.5 & 6.

G. That the respondents are Law abiding civil servants and respect the Constltutlonal of

—

Islamic Repubhc of Pakistan 1973 & the respondentSwdldme any article of the

Constlthuhmf Pakistan_MOIEOVEL.a5 et Notification of tie Finance

D
Department the appellant.is.not ehgxble,‘thebsald,rehef

Related to respondent No. 5 & 6. .

That respondents produce relevant Law & decision of the superior courts .in support of their
comments/reply in the time of arguments -

Related to respondent No. 5 & 6.

‘That any other grounds which has not Been specifically taken in the mcntio.n

comments/reply, may be ‘argued at the time of arguménts with the peﬁnission of this

Honorable Tribunal.
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In the view of above factual posmon itis humbly prayed that this Appea! being

dev01d of any merit may gramously be dismissed with cost.

- Government of’ Khyber Pakhtunkhwa - . Government of Khyber Pakhtunkhwa

Social Welfare Specxal Educatlon & ' Finance Department
Women Empowerment Department ' Khyber Pakhtunkhwa
) ‘Peshawar - . (Respondent No. 2)

(Respondent No. 1)

DIlﬂECTOR ~
Social Welfase, Spécial Edudation &

Women, Empowerment

Peshawar
(Respondent No. 3)

Curembe va.aoane

et Ty e

Women Empowerment
‘Kohat .
(Responden( No.7)




%, GOVERNMENT OF Kthxn-‘.u,p,gg;n-umfl%%\

FINANCE BEPARTMENT .
IREGULATION WING) )

R

i
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Osted Pashaviir the 3§.'1'1_~.;z?,"k_

’MELQAILQQ .83

Ho.FOISOSR-[1}8-7/2019, tn pursutince of | ame Court of Pakistan Civil Appey; .
Ko 81172010 ntled *Muhammay miqueoU?fR%‘:ms;pfnmn /s Federal Gmmu‘g
Pt o Seciotary Capitol Adminisuaton eic.” tho Government of Khyter
Pawlititikhwa (Provincial Catinet) hag buun plansad '-w‘appmé.m Nlmm 31 the

" fale ol o running basic pay 1o the davolved amployoss working (v the -Special
Educaton InSiions iom e dalo of ines agchuien 1o Provincil Govl of_Kiybei

U a ’ .

2 T ubow sald allowance will be adrisybia- anly {o.tho empioyeas of
Spucin! Education Instaubons of Khybot Pakhunkivs devolved under 18™ Canstilutio
Anmdinend | ' . X

Secrotary to GB@ of*hybgr‘?ll_lh'wﬁkhwa
Finance Dopartment

Enlat; No. & Qagg' Evon,

c"‘f'. 1 fuiwarded los ’i.nlo:mn!iw and necessary g_gioﬂg_ u!gr'mw s P
1 Accourtant General, Khyber Pakhiunkhiva; Péstawar:: | "
2 Principal Secietary 1o Chiaf Minister, KhyBor PokhunkNwo,
3. Poncipul Secretary 1o Govemno, Khybes Pakhtunkhwo: ° T
4 Secralary to Socisl Wellsre. Special Educalion & Women Emp: et Depn
5 Ddector. FMIU. Finance Deparunent, Knybat Pakhtunkhwa
U PS 1o Miuster Finance, Khyber Pokhtunktiwo,” L
7 PSto Societary, Finance Dapariment, Khybor Pokhiunkhwa,
8 PS W Spacal Secrelary, Finance Deparimont, Khybet Pakhiunkhwa.
?0 PAlo Agdmom:t Socrotary {Regulaten), Finance Department.
Masior File

¢ff SECTIoN OFFicER (8RA
LFINANCE DEPARTMENY
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‘ BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

N W.P'No, VM-P/ 2020

-1. Masood-ur-Rehman Senior Teaeher, Nastar
Special Education, KDA, Kohat. _

2. Muhammad Younis Deputy Director, Nas,tar’ B
Special Education, KDA, Kohat. o

3; Anila Rehman Senior Teacher, Nastar Special
‘Education, KDA, Kohat. o

4. Muhammad Ishaq Computer Operator, Nastar

' Special Education, KDA, Kohat, - ............... ;..............,Petitibners_

Versus.

L. Government of Khyber Pakhtunkhwa through
Secretary Social We]i‘are Special Education & Women

'Empowerment Department, Peshawar ,
2. Government of Khyber Pakhtunld-xwa through Secretary
" Finance Department, Peshawar.

(5}

. Director Social Welfare, Special Education & Women
- Empowerment Department, Peshawar

4 'Accou_ntant Genera_l Government of Khyber
o 'Pakhtunkhwa Peshawar o
A 5. Additicnal Deputy Commissioner ( F& P) Kohat

- 6. Dlstrlct Ofﬁcer, Social Welfare, Special Education & Women
Empowerment Department, Kohat

7. District Comptroller of Accounts, DIStI‘lCt Complex, Gate No. 2
~ KDa, Kohat ’

..... T, Respondents

WRIT PETITION UNDER ARTICLE 199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF‘
: PAKISTAN 197 3

Respectfully Sheweth:

That the Government of Khyber Pakhmnkhwa Finance: Department

Issue a notification bea.nng No. FD(SOSR-II)8 -7/2019 Dated 4 7

- 25/11/2019 wherein Health Allowance at the rate of o Vi

ne running - !
207P2020M SQ0, REHMAN SGOVT CF PG36 . T o
basic pay has BESHERAME] fo'deva ved employees working in the /.
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f FORM ‘A’ ‘A’
FORM OF QBQER SHEET
Date of order. Order or other- pro‘c‘eedln ys with.the .orde_i-‘" of th r'
08.06.2021 W P.No. 3207-P of 202

Present: Mr, Shahid Qayum Khattak advocate for the
C petltioners

S,

Mr. Kha!ed Rehman AAG for the
respcmdents

- LAL JAN I(:_HATTA_._I_(, -J;-.-;Retitivovqe;e. 'throggﬁ;"fh'e
instant petition under Article. 199 of the Consttution of
Islamic Republic of Pakistan; 1973 seek Jesuancs -t an
appropnate writ d:rectlng the respondents- to act in the

matter in accordssnce with law entitlmg them to the Health :

'Allowance being drawn by similarly placed’ employaes

and also to declare Ietter dated 01.07. 2020 ‘a5 illegal,

' ,agatnst the judgments of supenor courts. dlscnmlnatory

. gand thus same be-struck down.

2. Arguments heard and record gone- through
3. _Perusal of the case'_vr_ecq_rd_,=wq0|d,.:eho'w.‘%that'the'i .
-petitioners are civil servants:and the ha;ter du_a grant pr;
_‘tlhe Allowance as claimed by them through the instant

-petition is one of the terms and conditions of their service

. t.a_nd if any term and-condition of. ,serv_ice--qf a civil-servant

ls violated by his department; then. in tba_‘t-'e\)eﬁ'tua.litv. he
ican approach the Services -Tribunal-e#,ablishedLby- the
-: -Government for that purpose and on. ho count he ean
come to this court for the: enforcement of any. of the terms

and conditions of his service keeping in view the bar
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' hand is" hereby dismissed in limine for its” being not %S
A -

’ liberty to approach the Services Tribunal for the redressal.

cortained n Arile 212 of e Consttuton of Tslamic

i
Republic of Pakistan, 1873.
1

| - - . :
‘4, For'what has been discussed above, the petition i |24 WED

maintainable before this court, leaving the petitioners at

of their grievance, if so advised. -

. S - )
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| [OB) (Hon'bie Mr.Justice Lal Jan Khatiak & Hon'bls Mr.Justice Syed Arahad All}
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