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- ~Noreen- Saba daughter :of Abdul Sattar Resident- of

. " Tank, -Presently working as: Sub Divisional Education. :
Officer (Female).in'Education Department. - '
L el . e Appellant

' SR N Khabher Poidahtulitivea
. Sf:r\-lc:\: Trivansl

o .. .. VERSUS . e UL’iff_ .
.1. * Govérnment of Khyber Pakhtunkhwa, throu'éﬁ"““zﬂ"z‘ozz"
. Chief‘Minster, Khyber Pakhtunkhwa, Peshawar.
' Chief Secretary. Khyber Pakhtunkhwa, Peshawar. -
- Secretary Elementary & Secondary Education, KP,
Peshawar. -. ‘ :
Director ‘Slementary & Secondary Education,
.. Khyber: Pakhtunkhwa Peshawar.
Director. EMIS, Elementary & Secondary
Education, Khyber Pakhtunkhwa Peshawar.
Section: Officer (Management Cadre} E&SE
epartment, Khyber Pakhtunkhwa, Peshawar.
/District Account Officer, Tank. :
e _/ District Account Officer, Hangu. .
—-—9--" District Education Officer (Female) District Tank..
" . 10. SoniaNawaz, S.D.E.O (Female) District Tank.
L T eeeeeeeeees Respondents

-~

S " SERVICE_APPEAL UNDER: SECTION 4 OF KHYBER
|  PAKHTUNKHWA SERVICE TRIBUNAL ACT 1979.

PRAYER:- -

ON #CCEPTANCE OF THE INSTANT SERVICE .
- APPEAL, THE OFFICIAL RESPONDENTS MAY KINDLY .
| BE DIRECTED- TO.. CANCEL THE IMPUGNED
F\md co_ciay. TRANSFER '~ ORDER. BEARING ENDST;  NO. /
| g " SO(MGJE&SED/4-16/POSTING/-TRANSFER/MC DATED
e, ' 27/06/2022 BB ' DECLARED AS VOID AB-INITIO,
B oo WITHOUT ~LAWFUL AUTHORITY, AGAINST THE
+7719}>*>> NorMS ‘'OF NATURAL JUSTICE AND INEFFECTIVE
-UPON THE -RIGHTS 'OF APPELLANT AND THE
TRANSFER GF RESPONDENT NC. 10 TO THE
DIRECTOR GF ELEMENTARY EDUCAT!ON KHYBER
PAKHTUNKHWA  BEARING ~ ENDST;  NO.
SO(MC)EGsSED/4-16/POSTING/ TRANSFER/MC DATED
(06/06/2022.'MAY KINDLY BE UPHELD AND ORDER
"BEARING NO. SC{MCIE&SI 3/4-16/2022/5/#CSTING/

27




! jBl FORE THE KIIYBER PAKHTUNKHWA SERVICE lRlBUNAL_-‘»"'-f o

PI‘,SUAWAR :
* Service Appcal No. 181072022

BEFORI: MRS, RASHIDA BANO ... MEMBER (J)

MISS FARIEHA PAUL ... MEMBER(E)

Pir Muhamméd, lix-Technical Head Constable No. 744-SB, S/O Noor
Muhammad Khan, R/O village Umar Abad, Post Officc Kaka Abad, Jangi
Tchsil Katlang, District Mardan. ..... ST PRSP (Appellant)

Versus
1. Inspector General of Police/Provincial  Police Chief, Central Police

Office(CPO), Peshawar.
2. Deputy Inspector General of Police, Special Branch Headquarter, Peshawar,

3. Senjor Superintendant of Police (Admn) Ilcadquarter Special Branch,

K_hybe_r Pakhtunkhwa, Peshawar. ... (Respondents)

- Mr. Khiyal Muhammad Mohmand,

Advocate ... For appcllaht
Mr. Asil Masood Ali Shah, .. For r{cspondents
Deputy District Attorney :
Date of Institution..................... 15.12.2022
‘sC ANNED  DatcofHearing..............oo 23.04.2024
K?"ST Date of Decision.........oooooo 23.04.2024
JUDGEMENT

FAREEHA PAUL, MEMBER (E): The service appeal in hand has beén
instituted under Scction 4 of the Khyber Pakhtunkhwa Service Tribunal Act,
1974 against the impugned order dated 28.11.2022,whereby appéal of the
aphcliant was dismissed by respondent No. 2, which was filed by the appellant
against_lhe order dated 2],.()9.2020 of respondent No. 3 by virtue of which

major punishment of dismissal from service was imposed upon the appellant

~and on appeal, the same order was maintained by respondent No. 2 for the

appellant. It has been prayed that on acceptance of the appeal, the impugned
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order dated 28.11.2022 and order of dismissal from service dated 21.09.2020 A
‘might be sct aside and the appellant  be reinstated in-service with all back

bcncﬁts/conscqﬁénﬁal reliet.

2. Brief i"écts of the casc, as given in the memorandum of appéal are that
the appellant was appomlcd in the police service Spcudl Brcmch as a Technical
Constable on 04. 02. ’)008 The dppcl]dnl was c.hcugcd -m a (,rlmmal case vide
FIR No. 427 datcd 30.06.2020 undu scction 302/324/34-PPC of Police Station
Katlang, Ma:dan and on dlsmlSSd] of BBA was sent to jail. He was named -
~and unplmdtcd in thc FIR on mcr? suspluoﬁ and on the strength of belng7
relative of the accused party. Afier conclusion of trial, he was acquitted from
all the charges by the leé.rned Additional Sessions Judge Mardan vide order
datjcd 07.07.2022.' Departmental authoritics decided to proceed against the
abp’c.l.lant under Police Rules, 1975/amended, 2014, After placing him under
suspension, thc"chargc sheet and statement of allegations were. issued to the
appellant by respondent No. 3. A regular inquiry was ordered and coﬁducted,
wherein the in,q_Lliry olTicer rccmﬁmcndcd that th_é inquiry be kept pending till
thc; decision of the learnced trial couﬁ. A denovo inquiry was conducted by the
respondents wherein  the inquiry officer reccommended the appellant for
imposition of major penalty. Final show causc notice was also issued by
respondent No. 3 which was properly replied by the appellant. Respondent
No. 3, on thc'sn"cngth'of denovo inquiry report, Ipasscd order dated 21.09.2020, .
whereby major pcnalty of dismissal from scrvice was awarded to the appellant.

I'ecling aggricved, he filed departmental appeal on 10.08.2022  which was
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rejected by rcspond(,m No. 2 vide order dated 28.11 -2022; hence the instant

scrvice appeal.

3. Respondents were put on notice who submitted their joint parawise
comments on the appeal. We heard the learned counsel for the appellant as
well as lcarncd Deputy District Attorney for the respondents and perused the

casc file with connected documents in detail.

4, Learned counsel for the appellant, aﬁer presenting the casc in dcldll

argucd thdt the impugned orders dated 28.11.2022 and 21.09.2020 were corum

non judice, illegal, without Jurlsdmtmn and lawful authority and against the

principles of natural justice, hence liable to be st aside. 11e further argued that

the appcllant was implicated in the criminal case on ‘mere suspicion and
nothing was proved against him and hence, the learned trial court acquitted
him from the charges. Ie argued that in the first inquiry report, it was
tbcommcndcd that the matter/inquiry should be kept pending till the conclusion
of trial but a denovo inquiry was conducted, which was bascd on malafide
Intention and without waiting for the result of trial, the respondents dismissed
the appellant from service. He further argued that no proper procedure was
adopted and the appellant was neither given any opportunity of defence or

cross-cxamination which was in violation of principles enshrined in Idw that no

'()n.c should be condemned unheard. e requested that the appeal might be

dismissed.

5. Learned Deputy District Attorney, while mbutlmg, the arguments of
lcarned counsel Ion the appellant, argued that the appellant, while posted in

Special Branch Headquarters Peshayy: aty-got involved in a criminal case vide

5:31'4 "f"
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IR No. 427 dated 30.06.2‘02IO u/s 302/324/34/PPC, Police Station Katlang

District Mardan, therefore, he was placed- under suspension on 30.06.2020.

~ According to him, although he was later on acquitted by the court of law,

however, the criminal proccedings and departmental proccedings were two

different entitics and the fate of one did not affect the other. Furthermore, he
was charged in a heinous criminal case which was a gross misconduct for

somcone-in the disciplined force. He further argued that the appellant absented.

'ﬁ‘b:ﬁ his lawful duty on 26.06.2020, the day when the incident took place,

- without informing his high-ups and the Investigation Officer of the criminal
‘casc stated in his statement that the appcllant, alongwith other three accused,

was present on the ‘spot. Final show cause notice was ‘issued to him and -

opportunity of personal hearing was also afforded to him but he failed to
advance any cogent reason regarding thic allecgations leveled against him and
alter fulfillment ol all codal formalities major punishment was awarded to him.

He requested that the appeal might be dismissed.

0. From the arguments and record presented before us, it transpires that the

- appellant was involved in FIR No. 472 dated 30.06.2020 u/s-302/324/34 PPC

P.S Katlang, Mardan. After dismissal of his bail before arrest, hc was senf
behind the bar. His departmental authorities placcéi him under suspension from
thé date of registration of FIR i.c 30.06.2020 and initiated departméntal
proceedings against him by issuing charge sheet and statement of allegations.
There was only onc allegation against him that he, while posted at SI3/FIQrs

Peshawar got involved in criminal case bearing IR no. 427 dated 30.6.2020

w/s 302/34-PPC, P.S Katlang, District Mardan. The inquiry officer submitted

P
L




his report on 27.07.2020 with histrecommendations that as the appellant had

dpplied for BBA and the case was fixed for -hearing. on 25.07.2020 and A

?nvestigati<)n' was also in progress, therefore the inqlui.ry be képt pending till the
| decision of the learned court. The competent authority, instead of waiting for
'lhé outcome of case before the court of Addi‘lional Scssions Judge Mardan dt
Katlang, issued order for denovo inquiry which was accordinglly conducted,-as
a result o

{'which major punishment of dismissal from service was awarded.

7. There is no doubt that the appellant was involved in the inquiry-

proceedings. Tle was given an opportunity to present his case before the

Inquiry Officer. It was found that the Inquiry Officer recorded the statement of

Investigation Officer P.S Katlang District Mardan and it ‘was the same as

- produced before the learned Additional and Sessions J udge Mardan at Katlang

and based on the same evidence, the appellant had been acquitted of all the

- charges leveled against him vide judgment dated 07.07.2022. How could the

Inquiry Officer in the denovo inquiry depend on the report/statement of the
Investigation Officer P.S Katlang when the same was rejeoté(.i by thc.learncd
Additional and Scssions VJudge Mardan in casc of the abpcllant? There is no
sccond opinion that court proceedings and departmental proceedings can go
parallel to éach other, but in case of departmental proceedings, the Inquiry
Officer based his inquiry report on the report of Investigation Officer, P.S
Katlang, which was not accepted by the learned DSJ Mardan. It would have
been a pradent approach for the department to Wait for the outcome of court

case, but it was noted that they acted an a hasty manner and passed the




at

17.7.2022.

‘8. Tt has been held by the superior courts that all acquittals are considered

honourable and that there can be no acquittals which may be said to be
dishonourable. Nomination and involvement of the appellant in the criminal
case was the sole ground on which he was dismissced from scrvice. That ground

subscquently disappearcd when he was acquitted, making him re-emerge as a

~fit and proper person to continue- his service. Reliance is placed on 1998

- PLC(CS) i 79, 2003 SCMR 215 and PL.12 2010 Supreme Court, 695.

9. In view of the above discussion, the appeal in hand is allowed as prayed

for. Cost shall follow the event. Consign.

10.  Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal this 23" day of April,  2024.

: | (RASHIDA BANO)
Member (15) : | | Member(J)

*FazleSubhan P.S*

S

impugned order on 21.09.2020, much before the court case was decided on
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©SA 18102022 .

o .4":23':‘1 Apr.2024  0l.  Mr. Khiyal Muhammad Mohmand, Advocate for, the
appbllan[ present. Mr. Asil Masood Ali Shah, Deputy District | -
Attorney for the respondents pJ.‘eS(‘:m'. Arguments heard and

record perused. - ' S .

02, Vide our detailed judgment consisting of 06 pages, the
appeal in hand is allowed as prayed for. Cost shall follow the

cvent. Consign.

"‘ci? ™ WEED] 03. Pronounced in open court in Peshawar and given under
g R : '
“‘?ﬁishﬁw&g}

‘our hands and seal of the Tribunal on this 23 duay of April, =~
. y of April,

2024,

(FAREEYIA PAUL) (RASHIDA BANO)
Member (14) - Nember(J) .
*Fazal Subhoan PS* d
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27.11.2023 1.  Learned counsel for the appellant present. Mr. Mqhammad Jan

learned District Attorney for the respondents present.

2. Iearned counsel for the appellaht requested for adjdurriment on

o

the ground that he has not prepared the brief. To come up for

Q(\ arguments on 24.01/2024 before D.B. P.P given to the parties.

V4T

"oy,
N ~ (Muhammad Akbar Khan) . (Rashid2 Bano)
L

*KaleemUllah'

24.01.2024

*Naeenr Amin*

 Assistant Advocate General for the respondents present.

Member (E) . - Member (J)

Learned counsel for the appellant  present.

Mr. Muhammad Ayaz, S.I alongwith Mr. Asad Ali Khan,

o~

Learned counsel for the appellant sought further time for
preparation of brief. Adjoumned. To come up for arguments

on 23.04.2024 before the D.B. Parcha Peshi given to the

. parties.
(Fare€ha Paul) - (Sa h-ud-Din)
Member (E) _ Member (J)
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- 14.06.2023 Junior to counsel for the appellant present. Mr. Asad Ali Khan k

2

Assistant Advocate General aior_lgwith Mr. Muhammad Ayéz, S.1
(Legal) for the respondents preSelﬁ and submitted reply/comments
which are p]aced.on file. Copy of the same handed over to jun'ior of
learned counsel for the appellant. To come up for rejoinder, if any, and

arguments on 06.09.2023 before D.13. Tarcha Peshi given to.the parties.

“(Muhammad Akbar Khan)
Member ()., =

*Kamrepndldy* *

| > 4
RO
. -

06.09.2023 | _ Appellant in person present. Mr. Muhammad Ayaz, S.I
 (Legal) alongwith Mr. Asif Masood Ali Shah, Deputy
District Attorney for the respondents present.

Appellant requested for adjournment on’ thé_ ground

0 that his counsel is indisposed today. Adjourned. To come up
\Q\»‘fg\?&? for arguments on 27.11.2023before the D.B. Parcha Peshi
‘SQ @G

Y A< given to the parties.

(Fare&\aT/mul) - (Salah-ud-Din)

Member (E) : Member (J)

*Nacem Amin*
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coos oAt Aprin, 2023 Counsel Tor the appellant-present and requested for

iinic o deposit sccurity. Appellant is allowed to deposit

- sceurity within 10 days. Therealier, respondents be served

) through ordinary mode for submission of reply/comments
4 23.05.2023 before the S.3. Parcha Peshi given to learned

Q"L o - counsel for the appellant.

(Farecha Pal)
Member(E)

Clerk of counsel for the appe: \ant present. -Mr. Fazal |

Shah Mohmand, Addl. ‘A.G alongwiis Suleman, TLC for .
the respondents present.

02. Representative of the respondenis has 'iiot submitted

reply/comments and requested for further time. Granted. To

'@0 come up (or written repl y/comments on | 14.06.2027 hefore
@ ."i%;?a? . R
@ S‘“’*; ¥; the 8.B. Parcha Peshi given to the parties.

(FAREEHAHS
Member (E)

© = pagle Subhan, P.SY
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13.01.2023 ‘ I:awyers are on strike.

C e

The Case is !éijjoﬁrned. To come up for

®C, «ED  preliminary hearing on 14.02.2023 before S.B.

‘ Ke-ST
Peshawdt ‘ . Q :
(Kalim Arshad Khan) |
Chairman

14.02.2023  Counsel for the appellant present.

Preliminary arguments heard. Record perused.

et

Points raised need consideration. Instant appeal is

'@Nﬁﬁa} admitted for regular hearing subject to all legal objectibns.

e ]

B rrSt o o
egh@ The appellant is directed to deposit security fee within 10

days. Thereafter, notice be issued to respondents for
submission of written reply/comments. To come “up for

¥4 written reply/comments on 04.04.2023 before S.B.
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FORM OF ORDER SHEET
Court of
Case No.- 1810/2022
S.No. Date of order "Order or other proééédiArlvés» with signature ofjudge_m'm-"w‘ o
proceedings '
1 2 o 3 a T
1- 15/12/2022 The appeal of Mr. Pir Muhammad presented today
by Mr. Khiyal Muhammad Mohmand Advocate. It is fixed for
prcliminary hearing  before Si‘hgle Beneh at Peshawar |
on_J ¢ g_j_@t_v}}d’oticcs be issued to appellant and his counscl
for the date fixed. | |
. /}“3;‘.;5{;\-@ By the ogder of Chairman
K\‘—"'@%&D:h‘\_/‘m : ’ '
“"_“»‘@Fﬁ (%

‘.Q){ ~
% <
,-@:‘

19" Dec. 202

o
S

‘ ‘ijo”\\m

RJEGIS'I’RAR":‘U o o

2 Nemo for the appellant.

3

7

Notice be issued to the appellant and his cduh_‘sel- for " |
the next date. To come up for preliminary h_eéring on -

13.01.2023 betore the S.B.

(Fareeha Paul)
Member(E)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR

Service Appeal No. __ [3lD /2028

AR Ty
KP;_; o
N3 hav,a"

Pir Muhammad, Ex. Techmcal Head Constable No. 744-

ss Appellant
VERSUS
Inspector General of Police and others ..... Respondents
INDEX
| S.No Description of Documents | Annex | Pages
1. | Grounds of Appeal o 1-9
2. | Affidavit 0
3. |Copy of the acquittal order | “A” 11-23
4. | Copy of suspension “B” 24
5. | Copy of charge sheet “C” 25
6. [Copy of statement of]| “D” 26
»aHeganns
7. | Copy of inquify report dated| “E” 27
27.07.2020
8. | Copy of the denovo inquiry “F 28-29
9. |Copy of final show caUsed “G” 30
notice :
10. | Copy of Reply “H” 31-32
11. | Copy of the dismissal order 7 33




' JCODY ._Of appeal - . T DR m
- -CQPY of  order détéd ‘' 35
28.11.2022

Wakalat Nama

Abpeﬂan
Through

W —
KhiyaF-Muhammad Mohmand
Advocate High Court, Peshawar

& W
 Zeeshan'Gul

Dated: 15.12.2022 Advocate Peshawar.

" ,

l<m\/o\\m»\gw@1




- BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No. __/ZlC /2022 ,%:‘—lﬂ

Pir Muhammad, |

Ex. Technical Head Constable No. 744-SB

S/o Noor Muhammad Khan |

R/o Village Umar Abad P.O Kaka Abad, Jang| Tehsil

Katlang, DlStrICt Mardan, Khyber Pakhtunkhwa - | -

SRR - Appellant

Versus

1, Inspector General of Police / Provincial Police Chlef |
~ Central  Police office. (CPO), Khyber Road,
Peshawar.

- 2. Deputy Inspector General (DIG), Specnal Branch,
Headquarter, Peshawar

W

. Senior Superintendant of Police: (SSP), Admin
Headquarter Special Branch Khyber Pakhtunkhwa
Peshawar

: Eﬁedéﬁ-day

........ Respondents :

~




APPEAL UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBl_.l_NAL ACT,

1974 AGAINST THE IMPUGNED ORDER NO.

16472-79/EB DATED 28.11.2022, WHEREBY

Rircmrmrera g s D ecepm—. W —

APPEAL OF THE APPELLANT WAS DISMISSED

————— . P ——————— . - -
- - - an d

BY RESPONDENT NO. 2, WHICH WAS FILED

BY THE APPELLANT AGAINST THE ORDER OB

— ————

SRR

NO 7451-52/EB DATED 21.09.2020 OF

S ———————

RESPONDENT NO. 3 BY VIRTUE OF WHLCH

~— TTTT———
THE MAJOR PUNISHMENT OF DISMISSAL

— - e ———

FROM SERVICE WAS IMPOSED UPON THE

APPELLANT AND ON APPEAL, THE SAME

ORDER WAS MAINTAINED BY RESPONDENT

NO. 2 FOR THE APPELLANT.

Prayer in Appeal:

On acceptance of this Appeal, the impugned
Order No. 16472-79/EB D?ied 28.11.2022 and Order of
dismissal from service OB No. 7451-52/EB dated

21.09.2020 may kindly be set aside and the appellant

______..-—-—-—""'“‘-—"""—""" T - R e o SV
may please be reinstated in service with all back

—— r—

benefits/ consequently relief.
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Respectfully Sheweth:

1.That the appellant was inducted and appointed

in the police service Special Branch as a
Technical Constable on 04.02.2008.

N—

2.That the appellant served with zealous and
having unblemished record of service and served

according to the satisfaction of high Ups.

3.That 2 years ago the appellant was charged on

—

malafide intention and ulterior - motive in
connection with FIR No. 427 dated 30.06.2020
under Section 302/324/34 PPC of Police Station

e

Katlang, Mardan and on dismissal of BBA, he

—"

was jailed. - : -

4. That the appellant was named and implicated in

the FIR on mere suspicion and on the strength of

| being relative of the accused party. -

5.That now the appellant after conclusion of. trial

i

acquitted from the all charge by the Learned

Additional Session Judge Mardan at Katlang vidé

r——"

order dated 07.07.2022. (Copy of the acquittal

order is Ann-A).
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6. That despite the fact there was no iota evidence
in possession of the departmental authorities but

still the departmental authorities decided to

—na,

-
proceed against the appellant under Police Rules
7975/ Amended,_2014._‘

/. That after suspension the charge sheet and

statement of allegations were also issued to

a;ppellant by respondent No. 3. (Copies of

suspension, charge sheet and statement of

allegations are Ann-B, C & D).

8.That a regular inquiry has been ordered and

conducted, wherein  the inquiry  officer

recommended that the appellant inquiry shall be

kept pending till the decision of the Learned Trial

Court. (Copy of inquiry report dated 27.07.2020

/*-_——

is Ann-E).

9. That it is worth to mention that a denovo inquiry

was also conducted by the respondents with
e 1

malafide intention and ulterior motive, wherein

the inquiry officer recommended the appellant

for imposition of major penal punishment. (Copy

of the denovo inquiry is Ann-F).
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10. That the final show caused notice was also

issued by respondent No. 3 which was replied

broperly. (Copies of final show caused notice

m are Ann-G & H).

11. That respondent No. 3 on the strength of
denovo inquiry report passed order OB No.
7451-52/EB dated 21.09.2020, whereby major

penalty of dismissal from service was awarded to

the appellant. (Copy of the dismissal order is
Ann-I).

12. That feeling dissatisfied with the dismiss'al
from service order, the appellant 'filed

departmental appeal on dated 10.08.2022

before the respondent No. 2. (Copy i &g
Pl

of appeél is Ann-J).

13. That respondent No‘. 2 vide Order No. 16472-
79 dated 28.11.2022 rejected the appeal of the
appellant. (Copy of ord?dated 28.11.2022 is
Ann-.K). |

14. That feeling aggrieved ‘of impugned order
dated 28.11.2022 of respondent No. 2 and
dismissal from service order OB No. 7451-52/EB
dated 21.09.2020, the appellant is constraint to




*v-,zlép_

file the instant- appeal on- the followmg grounds
e |

~inter aI|a

GROUNDS:

A.That the impugned appellate Order No. 16472-
AT T

79 dated 28.11.2022 of respondent No. 2 by
virtue of which the department appeal /
presentation of appellant was reJected and order
OB No. 7451-52/EB dated 21.09.2020 of
respondent No. 3 whereby the appellant was
dismissed from service by imposing major

penalty of dismissal from service are corum non

~ judice, illegal, without jurisdiction and lawful

“authority, against the principles_ of natural

justice, without any rhymes and reasons, hence -
liable to set aside.

B.That impugned order are illegal and unjust and
in violation of rules and law app'litable to the

matter.

C.That the appellant rendered unblemished
services in the police force without any criminal
history and without any involvement in any kind

of ‘illegal activities but still awarded major

penalty of dismissal from service,




@

D.That the appellant has been implicated on mere
| ) o
suspicion, whereas the Learned Trial Court

e

acquitted tpe appellant._and nothing has been

r__‘—-"-__-—.—' » - . -
proved by the prosecution-in Trial Court.

—

E.That in first inquiry report it was recommended

that the matter/inquiry -,shall be kept till E:e

conclusion of trial but later on a denovo inquiry

~.' . . - - T
was conducted, which is based on malafide

e

intention and‘ without waiting for the result of
the criminal trial / decision, the respondents
illegally and through an unlawful order diSmissed
the appellant from service and also rejected his
appeal in violation of the law and rules

applicable to the matter.

F. That admittedly there is no- conviction recorded

till date against the appellant in any case.

G.That. the inquiry officer in denovo inquiry by.
éxa‘mining the witnesses of the criminal case has
in fact pre-empted in the power of the Iearned
trial court due to which great miscarriage of

justice has been caused to the case of appellant.

H.That there is no truth in the allegations

mentioned in the impugned orders.




I. That in denovo mqwry no proper procedure has

T

been adopted and the appellant nelther glven

any opportun:ty of defence or cross-examination

of witnesses was afforded to the appellant which |

Do

e~y

is in V|olat|on of principle enshrined in law that

.

e
no one should be condemned unheard (aud|

(

Talterm partem).

J. That the respondents issued the impugned order

in a slip shot and arbitrary manner.

K.That the order of dismissal from service and
appellant order is against the principle of natural
justice, equity and fair play and is a colourful

exercise of powers by respondents/department.

L. That any other grounds would be adduced by the
appellant during arguments on the instant

appeal with permission of this Hon’ble Tribunal.

It is, therefore, most humbly prayed that on
acceptance of this appeal the impugned Order of
respondent No. 3 dated 21.09.2020 and Order of
respondent Ano. 2 dated 28.11.2022 may kindl'y

be set aside and the appellant may please be




relnstated in- the service ‘with all ‘back beneﬁts/

consequentlally rellef
Any olifher relief not specifically asked for,

M
!‘..r
H

AppeHant

may also be granted.

‘ Through
Khiyuhanﬁmad Mohmand

Advocate High .Crt, Peshawar
& -

Zeeshan Gul
Dated: 15.12.2022 | Advocate Peshawar.

CERTIFICATE

Certified that as per instructions of nﬁy_cli'ent,'t‘hat
this is the first Service Appeal on the subject
before this Honourable Tribunal.
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TRIBUNAL, PESHAWAR

Service Appeal No. ____ /2020

Pir Muhammad, Ex. Technical Head Constable No. 744-

SB oo Appellant
o ~ VERSUS -
Inspector General of Police and others ..... Respondents
AFFIDAVIT

I, Pir Muhammad, Ex. Technical Head Constable No. 744-SB S/o
Noor Muhaimmad .Khvan R/o Village: Umar Abad, P.O Kaka Abad,.
Jangi Tehsil Katlang, District Mardan, Khyber PakhtunkhWa, do
hereby ‘solemnly affirm and declare on oath that the conténts of the
accompanying Service Appeal are true and correct to the best
of my knowledge and belief and nothing has been concealed from
this Hon'ble Tribunal. . e ¥ o

Deponent™ -~
CNIC: 16101-315’8231-7
Cell: 0314-9383426
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{/ 7’9 ' IN THE COURT OF SHER AZIZ A
N e ADDITIONAL SESSIONS JUDGE, MARDAN AT KATLANG
G NO e SO eeeensrsnenseneas 90/SC of 2020
Date of INSHIHON. ..o, s e, 03.11.2020
Date of deCiSION. ......oveeerecrereennd e gt TR e ....07.07.2022
....... : O _
|
’ State through Rooh Ullah son of Sardaxaz Khan resident of Umar Abad, Tehsﬂ Katlang, District
Mardan........coooeeniininin i .................... e et Complainant
I8 o
> \LSJ . Versus
= N

1) Abdullah 2) Iftikhar 3) Mukaram Khan all sons Umara Rhan and 4) Pir Muhammad son of

Noor Muhammad  all remden{ts of Umar Abad, Tehsil Katlang, District .

Mardan........co.eeeeleneeeenennnns eerreerrenr s eranranaenebans e, Accused facing trial

FIR No. 427 Dated 30.06.#020§U/S 302/324/34 PPC PS Katlang, Mardan - ’

JUDGEMENT :
07...07...2022

1. Bllcf facts of the instant case;are that Repomng Officer Sartaj Khan ASI forwarded the
Murasila (Exh.PA/1) to Katlang Police Station w1th the report that on receipt of
information, he rushed to Inz:argi Hospital where one Rooh Ullah while attending the
dead body of his brother Nooir Ullahn reported that '0{1 the da-y of occurrence, he and his
uncle Noor Muhammad weré% riding on their motoréycle while going to Katlang Bazar
and his deceased brother Noior Ullah was riding h‘is own motorcycle while going to
Madina Concrete Factory siuilated at Ghundo; .deceé{sed was ahead of them; when they
reached to the place of occuirrenc_t;,, accused facing;’trial, armed with deadly weapons
already present there, started té"lring at thém whereupon his brother Noor Ullah got hit and

‘died on the spot while they:remained unhurt; motive has been shown as dispute on

bathway. .

. Reporting Officer prepared tﬁe injury sheet and inquest report of the deceased and sent
the same to the Doctor for poéstmortem tlu'ough_C01létable Raziq No. 3130. He also sent

the Murasila to pohce stat}on for registration of case thr0ugh Constable Sibgat Ullah No.

1911, . Cerilfied T BeTmeCopy

08 ‘CZ&ZZ

Ex
s.:::iner Copying. -Branof] Page | 1
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. On receipt of said Murasila, A’.;bdul Mateen Khan SI incorporated its contents in the sha?\ﬁ\

of FIR and registered the c:ase against accused facing trial. The investigation was
entrusted to Gul Sher, InSpeclor/OII. On completion;of invesfigation, complete challan
w/s 173 Cr.PC was submitted agarnst the accused facmg trial wherein accused Mukaram

Khan was shown in column No 2 of Challan as he was absconder then. Later on,

supplementary Challan was submltted against the sard accused after his arrest. After
provision of coples of relevant documents to the accused formal charge was framed on

28.11.2020 to whlch they d:'d not plead guilty and claimed trxal.~0n claiming trial,

prosecutlon witnesses were su!mmoned In order to prove its case, prosecutron produced
|

as many as eleven witnesses. The summarized testlmony of the PWs are as under -

.. DFC Bashir No. 3232 (PW_)

PW-1 had served/executed processes under section 204/87 Cr.PC against the accused

Abdullah and™ Mukaram. Warrants and reports are Exh.PW1/1 to Exh. PWI1/8

:i

respectively.

Dr. Rabail (PW-2)

PW-2 deposed in respect of conductlng the autopsy of dead body of Noor Ullah. His
exammatmn in chief is as under
“During the days of occurrence I was posted zn TDH, Katlang On 30.06.2020 at
05:55 hours, 1 conducted autopsy on the dead body of deceased Noor Ullah s/o
Sardaraz v/o Umar Abad aged about 40/4] years brought by rescue 1122 was
identified by Mutabar Khan and Awaldad and'1 found the following:

1. Extemal appeamnce

Normal stout dead lbody of middle age of 40 years old brought by rescue 1122
wearing white color Shalwar Qamees sogked with blood. Rale complexion,
: P : S

;. eye closed, mouth'élosed no cheering marks and rr'gor mortis not developed.
On exammalzon the wounds are as ﬂ)llow

Sternum wound at the level of the -l"’ intar costal space entry wound
measuring 1 cn;z and the exit wound z.s on the back alongwith the medial

margins scapul':a left side the exit wound of 2 cm in size.

i
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2. RT Hy}.)ocondn:al wound measuring OJ.‘.’I cm and exit wound on the rzfé@
~ paraspinal regi:on measuring 2 cm.
3. Left flank woun_%d entrance of 1 cm in tlj‘.re exit of on the opposite side of the
right flank poszéarz’or of 2 cm.
4. Left side face mj}ound entrance of 1 cm Tof exit on the same left side of neck
measuring 2 cm '

Cranium and Sm’n%al Cord

Thorax

Plurae, lyranx ana; %trachea, right lyund ana‘ left lung were found intact.
A-bdomen | |

Mouth, phrunx and esophagus, diaph:rtcligm, stomach, and its contents,
pancrebs, spleen, /"i’éidneys, bladder and gerierator organs were found intact.

Muscle, Bones, Joints

i

A Sternum, muscles ojfthe abdomen were found damaged.

. . !
Remarks by Medical Officer
i

i N ' :
In my opinion the Sternum wound has directly hit the pericardium and heart

major vessels injuries causing massive bleeding and damage to the heart and
instantaneously cardio arrest.
Probable time elaj;vsed between injury and death was 15 minutes. Probable

time elapsed betweien death and PM was dbout 20 minutes.

The PM report céhsisting of 6 pages inéluding,the pictorial is Exh.PW2/1

'

while my endorse;:nent on injury sheet iz Exh.PW2/2 and 1/3 respectively
, Which is correct anfd correctly bear my signature.”

+Abdul Mateen, SI (PW-3)

This PW is the author of FIR tExh.PA) which he had registered the case against accused

facing trial on receipt of Muraéila.

Wiﬁed TojBe True Copy

Constable Ibrar No. 1023 (P';V-4)

6 8 0EC 2022

' Examiner Copying Branch
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P This PW endorsed recovery néemo, Exh.PW4d/1, as cé)-marginal witness vide wbich f@\,
<6)2> pistol of 30 bore without nuinber along with fixed :chﬁrger was recovered during the
house search of accused Iftil@lar. He alsoauthenticdted signature of other co-marginal
witness Riaz Khan ASI. . | .
Ijaz Ali i’ASI PW-5 ‘
This PW endorsed certain recdvery memos, Exh. PWS/ 1 and Exh. PW5/2 pertaining to the

recovery of HDD of CCTV camera and motowyclc of deceased bearlng No.

4

FJ 7552/MRD. He also veriﬁecil the signature of co-marginal witness Akbar -Ali No. 2897.
Sartaj Khan, ASI (PW-6) »i

PW-6 recorded the report of complmnant in the shapc of Murasila. During the course of
his examination in chief, he narrated the entire story (;f Murasﬂa He also prepared injury
sheet and inquest report of tne deceased. Murasxla, m_]uly sheet and inquest report are
Exh.PA/L, Exh.PW6/1 and Exh hPW6/2 respectively. - -

Rooh Ullah s/o Sardaraz r/o Umar Abad, Katlang ;PW-7}

This PW is the complainant:! ’of the instant case. HlS entire examination in- chief is as
i

Certified To eTrugl;;@y ‘ . P ,

5

0ab 022 “Stated that Noor Ullah deceased was my brother while PW Noor Muhammad is

Examiner. Copymg BrancB my maternal uncle. Accused facing trial Aba'ullah Mukaram- Khan and Iftikhar

Session Court Mardan
are brothers inter-se sons of Umara Khan Accused Jfacing trial P:r Muhammad

s/0 Noor Muham:rad zs their relative. On the day of occurrence, I along with PW
Noor Muhammad were on one motorcycle whxle deceased Noor Ullah on his
motorcycle came out? of our house, were: gomg to Madina concrete factory
situated at Ghundo. _NZTQOJ* Ullah was going ahead of us while we were following

! :
them. When we reachied to the spot, it was 05:40AM, there accused facing trial
:ﬂnamed above were ;;;'esent duly armed with; firearms and on seeing us starfed

e . i

firing upon us. Resuliamly, my brother Rook: Ullah got hit ahd died at the spot

while we escaped unhurt luckily. Motive for the offence was dispute over a path
and land Then we shzﬁ‘ed the dead body to ‘CH Inmrgat where at 16:00 AM [
made the report to the police. The contenr.s of the report were read over and

' o Page|4



explained to me whzch I signed in Englrslz noor Muhammad PW endorseq’ B
8’9 report by signing it. éThe site plan Exh.PB -;.was prepared at my pointation. I
charge the accused facéing trial for the oﬁ”ence: "
Noor Muhnmmad s/o Gul K;reem r/o Ghnla Katl::m PW-8

PW-8 is the cited eye witness of the occurrence. His entire of examination in chief is

reproduced as under:
“PW Rooh Ullah is my nephew while the deceased is also my nephew. On the day
of occurrence we. came out of the house of my s*:ster I and Rooh Ullah intended to
go fto Katlang Bazar whz/e the deceased N sor Ullah. intent to go to Madina
concrete Ghundo. I was. sitting on a motorcycle with Rooh Ullah complamant
A while the deceased witizs etttzng on his own nzotorcycle. The registration of our
‘ motdrcycle was 8983/;?’14'RD while the registr%‘z‘pnl number on which the deceased
sitting is FJ-7552 MRD Noor Ullah was ric:z’ing on his motorcycle ahead of us
_ and we were on normal speed. When we reacned to the spot, there accused facing
trlal namely Abdullah Iftlkhar Per Muhamnvad and Mukaram duly armed with
deadly weapon startec{y‘irzng at us as a result wher eof Noor Uliah got hit and died
while we escaped unhjurt. Motive for the occurrence was dispute over a path. I
also pointed out the sp?ot to the IO. I am also marginal witness to recovery memo,
Certified T.’O‘%-Ime Copizvr. Pws/1 vide whzch the IO secured blood P1 from the spot. I am also mar. gmal
E9622 witness o the :ecovery memo, Exh. PWS/2, vzde which the 10 took into possession
Examiner Copying -Brancla deformed bullet P2 ﬁom point C. I am also margtnal witness to recovery memo
Session Court Mardans

Exh.PW8/3 vzde Whlch.‘ the 10 took into possession 3 empties P3 of 30 bore freshly

discharged from the prf [ am also mar gznal witness to recovery memo,

Exh. PW&/4 vide whch;z the IO took into possession bload stained clqthes P4. All
.'\?/ " the articles aforementioned were sealed into parcels and all the recovery memos

/x cor rrectly bear my szgnatures as well as Azgnat ures of Zulqarnain. 1on 11. 07.2020
o AT

produced the motor cycle registration No. 8983 MRD along with the registration
copy as Exh.P5 and P6 belonging to the qomplainanr which was taken into
possession vide recovéry memo Exh.PW8/5. The recovery memo prepared to this

Page | 5
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effect correctly bears my signature. To the aforementioned the 10 recorded i3y

statement. I charge the accused facing trial Jor the commission of offence.”

Constable Ibar Bacha No. 1027 R-PW-4

- Statement of this PW was - already recorded as PW- 4 But. during the course of

proceedmgs counsel for complamant submitted apphcatlon for re-summoning this PW

and PW Said Bahadur, Muharnr which was allowed keeping in view the no objection

“endorsed by learned opposxte,.counsel. This PW endorsed certain recovery memos which

are Exh.PW4/7 and Exh.PW4§’8. He also took parcels No: 2, 3, 6, 8, 9 and l(l to FSL for
analysis vide receipt No. 408/?1. |
Gul Sher, Inspector/OIl gP\%’-91

This PW investigated the caéle. During the COLlI'S@ of his examination in cllief, he fully
descrlbed all the aspects of the investigation conducled by him. Stte plan, sketch of the
place of recovery of pistols from accused facmg mal appllcatlon for obtammg warrants

w's 204 Cr.PC and process u/s 87 Cr.PC, cards of arrn st application for physical custody

of accused, pointation menws, appllcatlons to FSL, FSL reports, DD No. 5 dated

29.06. 2021 DDs No. 17, 18 4, 19 and 26, apphcatlon to DIG for departmental
proceedmgs and list of legal heirs of deceased are Exh.PB, Exh.PW8/1, Exh. PW8/2,
Exh. PW8/3 Exh. PW8/4 Exh PWS/l Exh.PW5/2, Exh PW8/5, Exh.PW9/7, Exh.PW9/8,
Exh.PW9/9, Exh.PB/1, Exh PWY/15, Exh._PW9/16, Exh.PW9/17, Exh.PWY/1,
Exh.PW9/2, “Exh.PW9/3, 5Exh.PW9/4, | ExhrP\’s%9/5, Exh.PW9/6, Exh.PW9/10,
Exh.PW9/11, Exh.PW9/12, ]é‘xh PZ, Exh. PZ/1, Exl‘l PZ/2, Exh PW9/13, Exh.PW9/14,

Exh.PW9/18 and Exh. PW9/ 19 respectively. He verified the sxgnatun. of the then SHO

Parvez Khan who submitted complete Challan, Exh. PC agamst accused facing trial.

) Sald Bahadur, Muharrir of the PS (PW-])

BET) ,
his PW was custodian of parcels No 1 to 10. He made entries in register No. 19

\\

(Exh.PW10/1) and sent the §ame.t0 FSL through .5ece1pt Exh.PW10/2. He also sent

recovered pistol along with elinpties and spent bullet to FSL for comparison vide receipt

Exh.PW10/3. ~ Certified ToB True Copy

0 § DEC 2022
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Muhamand Khan SI PW—J.R
i\
@ Thxs PW submitted complcte Challan against the accused facing trial which is Exh PCH.

4. After conclusion of prosecutlon evidence, statements of accused were recorded w's 342

| Cr.PC wherein they falsiﬁed: the prosecution charge. But they neither opted to produce -
: i :

defense evidence nor wanteé_l to be examined on oath. Pro and contra argument heard.

Record perused.

Il

5. ‘The learned counsel for the ci:omplaiﬁant assisted b}hfl‘the learned Senior Public Prosecutor
argued th'at the crime report has promptly been maé.e; the motive was clearly mentioned
in the initial 1eport which gets support from the record and evidence on the point; there is
no possibility of consultatlu;n false implication apd substitution within 20 minutes; the
well consistent ocular te’stirngny in the shape of stat¢éments of PW-7 and 8 are connecting
the accused with the heinoué crime of murder beyond doubt; the recoveries in the shape
of weapons of crime, empty shells, positive FSL report and blood collected from the
place of occurrence etc. corr‘éoborate the ocular account; the site plan and the postmortem
report further corroborate tl;e prosecution version; in the nutshell the prosecution had
proved the charge against the accused facing trial heyond the shadow of doubt; as such,
they deserve conviction and ermplary pumshment.;

6. On thé other hand, the }earn%ad defense counsel argued that the prosecution has miserably
failed to substantiate the climrge against the accuéed facing trial; ;he ocular evidence

duced by the prosecutioél is full of doubts and :'dents; the corroborative evidence, if

Yertified To Be True CBpY

any, shall not be beneficial ﬁor prosecution in view of the defect:ve substantive evidence;

§ DEC 2022 |
the presence of the complainant and eye witness on the spot is a sheer chance as they
€xaminex Copying Branchl i

Sessiyn Gourt Mardahave not disclosed the speaﬁc purpose for their presence on the spot; the complainant

(PW-7) categorically admlts that he used to go to Peshawar to attend hIS office on daily

/\' basis; in view of this admlssmn, the presence of the complamant on the spot at the

‘clevant time is highly doubtful the kind of weapon was not mentioned in the initial
report which further beclouds the ocular testlmony, the Rescue 1122 was subsequently
ST introduced which also rendelrs the presence of the complamant party on the spot doubtful;

similarly, the escape of the 'c;omplainant and eye witness despite the firing of four persons .

Page |7



»-

? v
is also a question mark; the i’SL report do not support the prosecution version; similarly,
{) the site plan and postmortem report are also ‘contradictory with the version of
'\S prosecution; the recovery of three empty shells also create doubt; the data of CCTV

installed in the adjacent ﬂllzing station was not produced; in these circumstances, the
accused facing trial deserve zjicquittal. k

7. | Perusal of record in the light;;of pro and contra argurrflent reveals that:

i. The charge, in the nuitshel], is that on 30.06.2;.—020 at 0540 hours the accused facing
trial made ﬁres on; the deceaged,, compia:inant and the eye witnesses Noor
Muhammad near Jehéngir Patrol Pump at Nary Garha, Shero as the deceased was
going to Madina Conicrete factory Ghundo vihiie the compiaiﬂant and eye witness
were going to Katlaing Bazar on two separate motorcycles; as a result of this
murderous firing, the% &ceased Noor Ullah got hit and died on the spot while the
complainant and hisé companion escaped ui;hurt; the motive was mentioned, as
agrarian an .path diSptilte. |

ii. The prosecutioh casé hinges upon ocular testimony of the complainant (PW-7)
and Noor Muhamrr;%d (PW-8). Recoveries of weapons of cril-ne, ‘motorcycl‘es,
blood collected fro%m the spot, one deiiormed bullet, three. empty shells,

, A
A bloodstainéd Shalwali' Qameez of deceased having bullet cuts, hard disk of CCTV
camera and FSL repio’rt have been produce?l as supportive evidence. Site plan,

postmortem report a%ld pointation memo et¢. have also been relied hpon by the

prosecution. The ;ieporting and investigation officer have recorded " their _

"\'/V depositions. WitnesSfps of the recovery merilos have.also deposed in support of
i LE

H

,pggsecution charge. © -
SN t

The substantive evidfence as presented in this case cbnsists of the statements of

PR

& True COW complainant (PW-7) Eand Noor Muhammad :{PW-S); both the eye wjtnesses have

recorded their depos:ition in a very natural.and consistent manner without any
0 § DEU A2 | | :

improvement of dishonest nature. No contradiction is detected in the said
£xaminer Copying. Brancll '

Session Court Mardan  staternents, The pre ;and post occurrence episodes have been narrated in quite

consistent mode. T];1e ocular account has also been presented without any

1
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improvement and cémtradiction. I—Iowever,‘:;‘_the learned defense counsel has

> questioned the presé:nce of compiainant and eye witness on the folloﬁig

87 grounds: ' : - |

The complainiant and the eye witness have not disclosed the purpose of

their being on the spot per initial -l*:feport. The deceased was going to

Madina conc;_ete factory on his motofcycle while the complainant and eye

witness wereé going to Katlang Bai;ar on separate motorcycle. Hence,
| purpose and réason of being on the place of occurrence has been explained

in the very initial report. The presence of the complainant party and

deceased on the place of occurrence \:vhich is a public roéd is not a chance
phenomenon:%PeOple make like excursion early in the morning to go to
their destinat;ionv. In this regard, tlée, learned counsel for the accusedl

focused on tliw explanation que kz-y PW-7 in the outset of his c-ross

éxamination. :The said explandtion is reproduced below:

v 'aém doing my own business of software at Peshawar. During

' the dgays of occurrence, myf office was at 'Peshaﬁm‘ in Deans

Plaza:%..] used_to goin conne.c?tioh of my job daily ﬁ*drn ny ;Iilldge.

1 useai{ to reach Péshawar at 11:00 AM and as routine I used to

' returrré from Peshawar at 1 700 hours. " |

This explane:ttion clarifies the ambiguity qua the presence of the
compla.inant;:;qt the place of occurrexiice at the relevant time. Crux of the

~ explanation 1s that the cqmplainant used to reaéh Peshawar at.1100 AM -

and return at;1700 hours daily. The ‘maximum time of travel from Umar

‘/\ - Abad Kat[ané to Dean Plaza Peshawar is three hours. It means that if one

DOROER

*eaves for Pcishawar ét 08:00 AM he will reach at 11:00 AM. It was also

explained tha:t the complainant used 1o return from Peshawar daily. So, his

Certified To Be True Copy availability in the area may not be doubted. PW-7 further says that he had

08 DEEB2 not disclosed§ the purpose of his visit because the scribe of report had not

Examiner Copying Branch asked about it. It is also in the evidence that accompanying eye witness
Sessinn Court Mardan » : '
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PW-8 was a pohce ofﬁcer Had the report been fabricated, it was very
easy for him’ to fill color therein. But evervthmg seems to be natural.

8% The presence of the eye w1tness has also been explained on the query of
the learned defense counsel. It is in ﬂ;e evidence that PW- 8 is the maternal
uncle of the complamdnt and deceased ln a response to a query, PW-7
had stated that PW-8 had spent mght at their house bemg thelr maternal
uncle. Like v131ts of close relatives is normal in rural societies. Similarly,

'the presence © of the deceased at the snot was also plaus1bly exp]amed PW-
i
8 explains m his cross exammatlon while responding to a positive
suggestion of learned defense counsel that his younger brother was havmg'
a concrete factory and the deceased‘ was servmg as Munsh1 in the said
factory some time ago. PW-7 alro endorsed thlS fact in his cross
examination statmg that it was the 1outme of the deceased that he used to
go early in the morning for duty to the above -sald factory and used to
return in evenmg. These explana.tlons, per the judgments of the superior

-

conrts, may not be considered disho_nest improvements because the same -
were made on the query of learned detense counsel.
Non 1denuﬁeat10n of the dead body by the complamant and eye witness,
per the argument 1mp11es the non-prosence of the complainant and the cye
witness on the spot. This may not be con31dered a valid reason because it
is generally o observed that near relatxves do like jobs by way of facilitation
v ' of the beleaved persons being in shock The ocular testlmony may not be
%‘ .. thrown aWay due to -non-identification of the dead body by the
:/)< 'O/ compiainant and the eye witness. K

Yet another f)oint agitated in this reglard is the non-specification of weapon

of offence 'by the eye witness.” Generally, the police use certain
termiuologl'es in most of the crime reports. “Aslaha Aslasheen” is one of
J : .

them. So instead of using it.as a rule of thumb, so the non-specification of

weapon 1s not fatal for the prosecution case.

&xaminey Copylng. Branchl : .
Session Court Mardas . j ‘  Page |10



Evaminer Copythg.BrancR

Yet another ,1-301nt raised by the defense counsel is that how the eye
¥
witnesses escape unhurt despite fn mg of four persons. The dxst:ui?.e _
between the : accused facing trial - (Iftikhar and Abdullah) and the
complamant/eye witness is longer than that of deceased. Per the record,
the accused facmg trial (Iftikhar . and Abdullah) were interested to
annihilate the deceased being allegedly instrumental in the land/path
dispute. Moreéover, faraway targets ca;mot be certainly achieved by pistol.
The subsequeint introddction of Rese:_ue 1122 which had shifted the dead -
body to the h:ospital was debated up(:.:n the learned defense counsel being
fatal for the prosecunon negating’ the presence of the eye witnesses. This
being only mode of shifting of dead body from the place of occurrence to
the hospital does not negate the presence of eye witnesses on the spot.
Another pomtl raised is that the direct recourse to hospital despite the fact
that the deceased had d1ed on the spot creates doubt. Admittedly, the
rescue team v\;as involved. The only concern of rescue personnet is to shift -
the injured vxi(hether dead or alive to the nearby hospital. As such, this
argument is niot convincing.
The time schieme of the occurrence was also objected to by the learned
defense counSel It was argued that the doctor had exammed the dead body
at 0555 AM whlle the report was made at 0600 AM: According to post
mortem, the ?ime of arrival of dead fbody is 0555 AM wihiile the time of
examination E_at 0600 AM. PW-2 has explained this point in his cross
examination ;mhat he had started pelstmortem on 0600 AM. Hence, this
point is also dot fatal. |
In these circr.ilmstances, the presence of the complainant and eye witness

on the spot isiquite natural and the same cannot be doubted.

iv.  According -to the site pllan (Exh.PB), the specific roles of firing have been

3assion Count Mardan attributed to accusedé Abdullah and Iftikhar. They have been shown at point No. 2

and 3 while the deceased has been shown at point A (initially) and point 1.

Page | 11



S

vi.

(subsequently) bemg h1t Both the accused are near to the deceased who was in
clear range of their ﬁres C1 is the place wherefrom three empties of 30 bore l::g/e
been recovered. Cl %ituates near the place of accused Abdullah and Iftikhar. It
shows that both thel;said accused have made fires on the deceased. No empty
shells have been recovered from the p]ace of rest of the accused namely Mukaram
Khan and Pir Muhammad shown at point No 5 and 4 respectlvely It may be
safely 1nfer1jed'that po fire have been made by the said accused facing trial.
Heﬁce, the role of aFcused Abdullah and Iftikhar is separable from the role of
accused Mukaram Klilan and Pir Muhammad. The weapons of crime ¢.g. pistol of
30 bore have been r;ecovered frorﬁ all the éccused at their respective pointation
except accused Iftlkhar In this regard, site plans of recovery have also been made.
The FSL leports (Exh PZ/1 and Exh. PZ/Z) further connect the accused Iftikhar
with the murder as ‘Et has been reported thaﬁt the 30 bore crime empties (C1 and
C2) have been fired zfrom 30 bore pistol ma"f‘rked A which had been ;ecovered o-n
the pointatibn of the sa1d accused. . ‘

The recovery of néotorcycles also auther}ticates the prosecution version on-
circumstantial level. T he Post Mortem is alsé) supportive of the ocelar evidence. A
deformed crime bullet has also been recovered from the place of the deceased.
This case has got veti'y strong and proved motive. Per initial report, the motive has
been described an agrarlan/path dispute. The PWs have also deposed the motive
part in their statements In this regard, Naqalmad No. 5 dated 29.06.2020

Exh.PW14/13 is avqllable on the case file. In the said Naqalmad, the complainant

along with the decea!ised has reported that tl{‘[e accused facing trial and others have

117'/ destroyed the path leadmg to their house glvmg life threats. In the said report, the

"

<

Cﬂ‘hf’ed To Be Trua Copy

0 8 BEC 2622

Feamingr CO-)ymg Sranchl

il

Surt h‘l""’a”

factum of land, purchased from one Jamsheed and the- chsputed path ‘have

SpeCIﬁcally been menuoned This incidence has taken place just a day before the

day of occurrence. " This mome part also connecis the accused facmg trial

(l\bduliah and Iﬂlkhar) with the commxssxon of offence beyond ShddOW ot doubt

L
" -

Page | 12
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vii.  To conclude, the occurrence was promptly 1ep011ed excluding the possibility of
> 555\

false implication. The complainant party h'v, not implicated other persons nam\,d

QQ\D in the above mentxoned Naqalmad No. 5 ‘which shows that the report has

genuinely been made. The ocular account” is consistent. The same has been
corroborated by the a!;)ove mentioned recoveries etc. The motive is proved beyond
doubt. |
8. Hence, it may safely be concluded that the accused Abduliah and Iﬁtkhar have commltted
Qatl- e-Amad of the deceased Noor Ullah whlle pﬂr the above recorded findings, the
accused Mukarram and Pir Muhammad are not conpected with the murder and attempted
murder. The charge of aﬂemptxng the life of then»lcomplamant and the eye witness is
shrouded in doubts. No material-exits on case file to:support this chafge. |
9. Therefore in these | c1rcumstances the. accused “Abdullah and Iftikhar are her reby
convicted and sentenced to- suffer rigorous 1mprlsenment of 73’ years u/s 302(c) PPC
~each. A ﬁne of Rs. 300,000/;.- is also imposed on each of the convict ws 544-A Cr.PC in
. order to compedsate the leg::sl heirs of deceased. In case of default of payment of the said
fine, they shall undergo sixd%lpie imprisonrﬁent for '::;;ix months each. Benefits of section:
382-B Cr.PC be extended toiboth the convicts.
10. The accused Mukaram and‘ Pir Muhammad are hereby acquitted of the char ge giving
them the benefit of doubt. ’lhey be released forthw1th if not required in any other cnmmal

case. Case property be dealt;wnh in accordance w;th law af;t'e\explry of period of appeal.

| S
: A
. : AR
Announced ' - Lo S;}%iz
07.07.2022° ) ’ - Additional Sessions Judge,
: Maidanat Katlau

CERTIFICATE e e

It is certified that this judgment of mine consists of thirteen ( 13) pages and each page is duly

signed by me after necessary correc:tions. ' : ) ' K\
¢ f ‘ N
J&1ifisd To)Be True Copy :
Announced 5 ¢ liue Copy , Sher A
07.07.2022 Additional Sessions Judge,
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ORDER

Being involved in criminal offence and chargcd in Cose FIR No, 427 .
*dated  30.06.2020 WS 302/324/34 PPC PS Katlang  District Murdan, Technicy!

o tﬁ(:_@_l_siable Pir Muhammad No. 744/SB of this establishment is herehy placed under

.

suspension with immediate ¢ fYect.

Departmental proceedings under Khyber Pukhtunkhwa Police Rules

1975 (Amended 2014) arc also initiated against him. - -

pe—

(MUHAMMAD IRSHAD KHAN)
Senior Superintendent of Police Admn:
Special Branch, Khyber Pakhtunkhwa, .

' Peshawar. . @
t\‘o; 40/[38; dated Peshawar the. 3& I & 12020,
: Copy to the:- )
Director Technical/SB.
L.O/SB.
EA & SRC.

wcd‘-—

. r"“-‘-a—u—



-

. Muhammad Ieshad Khan, SP/Admn: Special Branch, Khyber p

mpetont authonty under Khyber Pakbtunkhwa Police Rules |
avi v

A

CHARGE SHEET.

akhtunkhwa Peshawar

975 (umended 2014) hereby

- you Technical Constable Pig Muhammad No,744/SB us follow:-

You while posted at SBHQrs Peshaw
427, dated 30.06.2020 trs 302-32

By the reason of the above, you appe
Pakhwunkhwa Police Rules 1975 and have rendered v
specified in the said rules.

1.

-2

tet
.

F &9

ir got involved in Criminal case bearing FIR No
2-324-34/PP¢, Police Station Katlang District Mardan,

ar 10-be guilty of misconduct under the Khyber

ourself liable to all or any of the penaliics

You are, therefore, dirccted 10 submit your written defense within 7 days of the
reeeipt of this Charge Sheet 1o the Enguiry Officer,
Your writen defense, if any, should reach 1o the enquiry officer within the
specitied period, failing which it shall be presumed that you have no delense 1o

putn and in that case, ex-parte dction will be tuken against you,

You are also ut liberty, if you wish to be heard in person.

Statement of allcgation is enclosed.

(Muhammad Irshad Khan)
Superintendent of Police Admn-
Speciul Branch Khyber Pakhunkhwa,

Peshawar, @-



.L‘:, . - SUMMARY OF ALLEGATIONS.
”

1, Muhammad frshad Khan, SPAdma: Special Branch, Khyber Pukhtunkhwa Peshan ar
e competent authority, is of e upinion that Technical Constable Pir

«Vlulnmmml
Prendered himsell fable w0 be proceeded against, as he has commited the

ﬁ)ilf)wmg acts of
“omissions 7 commissions within the meaning of Khyber Pakhtunkhwa Palice Rules 1975,

STATEMENT OF ALLEGATIONS,

He, while posted at SB/HQrs Peshawar got involved in Criminal case bearing FIR No,
427, dated 30.06.2020 U/s 302-324-34/PPc, Police Station Katlung District Mardan

S

-

For the purpose of scrutmi&mg¢ the conduct of the said accused with reference 1o the

ubove ullc;,uuon & ; ,{AM {& S!Z [:g zdh‘u appointed b

enquiry officer to conduct enquiry under Police Rules 1975,
3.

The Enquiry Ofticer shall, in accordance with the provision of the said Rules, provide
reasonuble opportunity of hearing to the accused, record its findings and make within 15 days of

the receipt of this order. recommendation as 1o punishment or other appropriate acmm apainst
the accuscd,

( Mubummad Irshad Khan)
Superintendent of Police Admn:

Special Branch Khyber Pakhtu& a,
Peshawar.
Noj’z’?d"’?/ /EB; dated Peshawar the, 9/ 06 / 2020. .

Copy of above is forwarded to the:-

I. Enquiry Office with the direction 10 initiate de

partmental proceedings against the seeused
under the Rules and submit his findings in sho

rtest possible time,

2. LO/SB to deliver upon the official concemed,




“Stfice No. 5270-71/

Dated 2.7/ 07 /2020

ENQUERY REPORT
tatement  of. Allegation issued by the

Khyber Pakhtunkhwa peshawar vide his good
t Technical Constable Pir
0. 427 dated 30-06-2020
Mardan wherein the
f conduct

Charge Sheet/S
SSP/AdmIN: Special Branch
£B, dated 30-06-2020 agains
Muhammad No. 744, involved in case vide FIR N
u/s 302/ 39!4/ 34 PPC Police Station Katlang District

intment as enquiry officer 0

undersign has been appol
departmental enquiry against the above name Constable.
uiry, Duplicate copy of FIR and other

During the course of enq
on Katlang and was

relevant documents were obtained from police stati
thoroughly perused. Accused Constable has applied for BBA wherein next
date of hearing is fixed for 25-07-2020. Constable Pir Muhammad
disclosed that the other accused charged in the FIR are his relatives and
they have land dispute with complainant party and that's why
complainant party charged him with his relatives in the case.

d so far revealed that Constable Pir

d for BBA wherein 25-07-2020 is fixed
e learned

The enquiry conducte
Muhammad No. 744/5B has applie
as next date of hearing. He should better wait till decision of th

court as the case is also under investigation.

Iin view of the above circumstan

pt pending till decision of the learned court, _please.'

“No._Hy _IPA, A+

ces, it is recommended that .

his enquiry may be ke
—
D §0. chCL/;
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CONSTABY ) IR

COENOUIRY againsgtT TECHNICA]
MUHAMMAD B2y NO. 744,

li"icr l“u("x:

. .vchhil:‘;":l‘if‘:’ll C(\mst:'lhlc Pir Mllhz'lmlmld l..iclt No: 744, while posedd »;“

charge siw;z :—l.‘.-.~l/34-l PC, PS l\:llln!}g, l.)I..S'll'lL‘l 'M:trdan. In this rcgui'cl he wag

Rt‘ui:m Q wf'{- l""". dcﬂﬂm.ncnl:il Cnquury against him was cm.nluclcd by .S'!’ Mardan

ﬁ!c;s, 'l:h‘cl“\;"; ‘lhzu.lch vide No. .74?/-1’.»\, dated 27-(?7-?.‘(}20 m order w ‘dlg oul the

““dcrsiqno(‘f‘;f an.un‘y has bt’clj un{mlcd ‘t.mcc agan for denovo engiry and ihe
SIS nominared gy an Enguiry Officer,

During 1y,

Course of enquiry the statemenis ol the lbllmving persons were
recorded, theiy

shorp SUmmaries are as under:-

A& Const pj, Muhammad B. No. 744 (accused official). (I/A)
The accused official stated in his statement stgned on I7-09-2020, that his
lirst statemeny should be considered as hjs statement,
L. In the first Statement accused official said that other three accused are his
blood relatives, The complainants ang my blood relativeshave land ISStie,
3. Me claborated i his statement that he has no link with the said incideny
and is innoceny.
4. He also stated that he is aware of Ryles and Laws and could not wke such
kind of step,

3. And requested at the end 1o file the Cnquiry against him.

b. Investigation Officer, PS Katlang, Distric Mardan. (I7/13)

In the statement of the 10 stated tha:

I. In the incidem area, he recovered one bullet and three emply shells
including motorcycle of the victim. _

2. That during house scarch of accused | ltikhar, one 30 bore pisto]
recovered. The barrel of the pistol smelled like It was reeently used,
into position, | ‘

" 3. That Constable Pir Muhammad No. 744 wys absent from 26-06-7020
the Special Branch,

dS

and took

i




a

-

.“»
§oAhe e of occuranee all necused presence were reported ot the crime
scene,

3 During imerrogation three 30 bore pistols were recovered from aceired
Pir Muhammad, Alklullah and Mukaram, Recovered empty shells were
dispatched 10 FSLL, Peshawar for forensic opinion which is still awaited
6, Investigation officer elabornied in the lagt line of his statement that all
accused are imolved in the case.

Conclusion;

Kecpmg in view of the above circumstances and available record in hand, |
Enquiry Otficer reached 10 the conclusion that the accused ofticial Pir Muhummad
No. 744 was absent from his lawful duty on 26-06-2020 without informing his
immediate officer. Similarly, Investigation Officer stated in his statement that Pir
Muhammad along with other threc accused. were present on the spot. The
Investigation Officer in the last line of his statement declared that the accused s
involved in the case. The statement of the accused ofticial Pir Muhammad could
not satisfy the undersigned,

Recommendation:

Therefore, the accused official (Constable Pir Muhammad No. 745 is
hereby recommended for major punishment, if agreed please.

(Quaid Kamal)
SP/Peshawar Region,
Special Brunch, Flgrss Peshawar.
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A

ORDER
Miis order is passed 10 dispose of departmental proceedings initiated under Khyber
Pokhtunklwa Police Rules 1978 (Amended 2014) against Technical Constable Pir Muhammad

No. 744/S1. Faets forming the background of the departmental proceedings are as under:-

“Technical Constable Pir Muhammad No, 744/SB (hereinafter referred to as an accused

ollicer) while posted to SB/UQr Peshawar got involved in criminal case bearing FIR No.

427 duted 30.06.2020 ufs 302/324/34 PPC PS Katlang District Mardan.

Charge sheet and statement of allegations based on said charges were issued to the
nccused officer vide this office Endst: No. 5270-71 dated 30.06.2020. Sajad Khan SP/ SB
Mardan was nominated as Enquiry Officer to scmum/c the conduct of accused officer with
reference to the charges leveled against him, The Enquiry Oﬂuwr afer conduct of Enquiry. in his
findings reached 10 the conclusion that due to insufTicient evidence the enquiry proceedings may
be kept pending (il decision of the trial_court in the criminal case. However the undersigned
being the competent authority did not agree with the findings and direcied denovo proceeding in
the maiter wherein Enguiry Officer Quaid Kamal SP Peshawar Region Special Branch, Peshawar
was appointed. The Enquiry Officer afier conduct of d.g;:\t)\'o enquiry. in his findings reached io
the conclusion that the accused officer is found guilty of commission of misconduct.

After going through the findings of the Enquiry OfTicer, the material available on record
and connceted pupers, | am satisfied that the accused Oflicer committed misconduct within the
meaning of ihid Rules,

Before imposing major punishment, he was issued Final Show Cause Notice and heard in
person by the undersigned that why the atoresaid penalty should not be imposed upon him. His
reply o the Final Show Cause Notice is not satisfactory as it is proved beyond shadow of doubt

during ¢nquiry proceedings that accused oflicer is indeed involved in the case.

As a result thereof. | Muhammad [rshad Khan, Senior Superintendent of Police Admn,
Special Branch, Khyber Pakhtunkhwa. Peshawar being a competent authority under ibid Rules

hercby imposed upon him Major Penalty of dismissal from service with an immediate effect.

=

(MUHAMMAD IRSHAD KHAN)
Senior Superintendent of Police Admn;
Spt.ual Branch, Khyber Pakhtunkhwa,

Peshawar.

No.74 ﬂ,ﬂ/ E | daied Peshawar the, ;’J 1 67 noo.

Copy to all concemed for information and necessary aciion.

“’:,‘j"v
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This order is passed in departmerital"app‘e'al filed ‘:y Ex-Constable Pir Muhammad No.744/SB
(hereinafter only referred as accused officer) of this estab'lishment against the impugned order of his
Dismissal from Service vide Order No. 7451-52/EB dated 21.09.2020 passed by Senior Superintendent of
Police, Admin, Special %ranch, Khyber Pakhtunkhwa, Peshawar. Facts leading to the instant

departmental appeal are as follows:-

That accused officer while ‘posted in Special Branch was charged in criminal case bearing No.

427 dated 30.06.2020 u/s 302/324/34 PPC PS Kzitlang District Mardan.

- !
Resultantly, proper departmental proceedings were initiated against the accused officer on the

direction of Competent Authority under Khyber Pakhtunkhwa Police Rules 1975 (Amended 2014).
Charge sheet and statement of allegations based on said charges were issued to the accused officer vide
this office léﬁdst: No. 5270-71 dated 30.06.2020. Sajad Khan SP/ SB Mardan was nominated as Enquiry
Officer to scrutinize the conduct of accused officer with reference to the charges leveled against him. The
Enquiry Officer after conduct of Enquiry, in his findings reached to the conclusion that due to insufficient
evidence the enquiry proceedings may be kept pending till decision of the trial court in the criminal case.
However, the undersigned being<the competent aul’hori’éy did not agree with the findings and directed
denovo proceeding in the matter wherein Enquiry Officer Quaid Kamal, SP Peshawar Region, Special
Branch, Peshawar was appointed. The Enquiry Officer after conduct of denovo enquiry, in his findings
reached to the conclusion that the accused officer is found guilty of commission of misconduct within the
meaning of ibid Rules as he committed this horrific offence hence Dismissed from Service vide Oider

No. 7451-52/EB dated 21.09.2020.

Accused officer disciplinary proceedings and criminal proceedings are quite distinct from each
other having altogether different characteristics and there is nothing common between the adjudicative
forums by whom separate prescribed procedure and mechanism is followed for adjudication and both the
forums have their own domain of jurisdiction. Decision of one forum would have-be a misconceived

notion to consider the acquittal in criminal trial as an embargd against disciplinary proceedings.

The departmental appeal preferred by the defaulter ex-constable technical is badly time barred by
approximately two (02) years. Though, he is acquitted of the charge giving him benefit of doubt btit this
is not sufficient cause for his exoneration. Therefore, the appeal of appellant is rejected and filed being

time barred coupled with his actions.

Deputy Inspect 1ral of Police,
Special Branch Khyber Pakhtunkhwa,
Peshawar,

No. / é?7‘2’ 7; /EB dated Peshawar the; 29 / / / /2022

Copies to all concerned for information and necessary action.
Y
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Serv1ce Appeal NO, 1810/2022. ,
Pir Muhammad s/o Noor Muhammad Ex-Technical Head Constable No 744/SB Special
Branch Khyber Pakhtunkhwa, Peshawar PP .. (Appellant)

Khyvher Pukhtukhwa
Service Tribunal

VERSUS o s g8l

D\ted 6 07007 3

Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa and two 2 othe

............................................... (Respo‘ndents-) _
INDEX
S. No | Description of Documents SN - Annexure Page No.
1. | Reply of Service Appeal 5
[— 5
2.. | Authority letter J
{
3. | Affidavit ‘
| 5
4. | Copy of FIR A .
S. | Suspension Order B ,71
6. | Statement of Investigation Officer C '
g-—/ro
7. | Denovo Enquiry Report D
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f{%EF ORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

‘\

Service Appeal No. 1810/2022.

Pir Muhammad s/o Noor Muhammad Ex-Technical Head Constable No. 744/SB Special

Branch Khyber Pakhtunkhwa, Peshawar ... (Appellant)
VERSUS

Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa and two 2 others

................................................. (Respondents)
REPLY BY RESPONDENTS.

PRELIMINARY OBJECTIONS:-

a) That the appellant has no cause of action.

b) That the appeal is badly barred by law & limitation.
¢) That the appellant has been estopped by his own conduct to file the appeal.
d) That the appeal is not maintainable in its present form.

e) That the appellant has not come to the Hon’ble Tribunal with clean hands.

f) That the appeal is bad for misjoinder and non joinder of necessary parties.
FACTS:-

1. Pertains to Service record of appellant, needs no comments.

2, Pertains to record. Need no comments.

3. Incorrect, the appellant while posted in Special Branch HQrs Peshawar got involved

in criminal case bearing FIR No. 427 dated 30.06.2020 u/s 302-34/PPC, Police
Station Katlang District Mardan. Therefore, he was placed under suspension on

30.06.2020 (Copy of FIR and Suspension Order are enclosed as Annexures A & B).
WINPT

4., Incorrect and misleading as the appellant was directly charged in FIR.

5. Correct to the extent that appellant was later acquitted by court of law in case FIR

No. 427, however it is pertinent to mention that criminal proceedings and

departmental proceedings are two different entities, fate of one does not affect other.

——

Furthermore, offence/charge against the_appellant_falls in heinous Crimes and

amounts to gross misconduct in discipline Force.

6. Incorrect, as already explained above, judicial & departmental proceedings go side
by side moreover, according to the circumstances and available record the accused

official Pir Muhammad/ Appellant absented from his lawful duty on 26.06.2020
S ’

without informing his highups. Moreover, investigation officer of the case stated in

-




10.

11.

12.
13.

14.

his statement that appellant along With other three accused were present on the spot.
(Statement of Investigation Officer is enclosed-as Annexure C).

Correct.

Correct to the extent that for the reason that the appellant’s criminal case was
subjudice by court, the enquiry officer recommended to keep the enquiry pending
till the disposal of the case. However, the cbmpetent authority receipt of said
findings had ordered to initiate de-novo enquiry on it, wherein he was recommended
for major punishment.(Copy of Denovo Enquiry Report is enclosed as Annexure D)
Incorrect, as already explained in Para 8. |

Correct to the extent thgt reply to the FSN was also not found satisfactory beside
being heard in person. | '

Incorrect, proper departmental chquiry was initiated against Ex-Constable Pir
Muhammad. In enquiry proceedings it was found that appellant is ill-reputed and
involved in heinous crime after which the appellant was issued a Final Show Cause

Notice with an opportunity to be heard in person. In reply to Final Show Cause

o

Notice the defaulter Constable failed to submit any cogent reason regarding the

L—

allegation leveled against him. After fulfillment of all codal formalities enquiry

officer recommended major punishment for appellant. Hence, he was dismissed

ot

from service.

Correct.

Correct to the extent that departmental appeal was rejected being time barred
coupled with his actions.

Incorrected, appellant has got no cause of action. Therefore, the instant appeal my

kindly. be dismissed on the following grounds.

GROUNDS:-

A.

S

Q =

Incorrect, the order has been passed by the competent authority according to
law/rules and no injustice or illegality has been done with the appellant.
Incorréct, as already explained in Para A. )

Incorrect, as already explained in the preceding paras that the appellant was
involved in crimihal case which is gross misconduct in discipline Force.
Furthermore, judicial proceeding & departmental proceeding go side by side.
Incorrect, as already ¢xplained in above Para No. C.

Incorrect, as already explained in Para No. 8.

Incorrect, as already explained in above Para-C.

The enquiry officer fulfilled legal requirements of enquiry proceedings.




5%

AW

H/.‘( Incorrect, the impugned order have beeh passed on the recommendation of enquiry
- officer wherein charges against the app'_ellantv-w'ere proved.

Incorrect, all the legal requirements have been fulfilled by the enquiry officer.

J. Incorrect, the order has been passed according to Police Rules, Law and after
fulfilment of all codal formalities. . | |

K.  Incorrect, appellant has already been dealt with according to law, rules and
regulations, no injustice has been done to the appellant.

L. Respondents may also be éllowed to raise other grounds at the time of

arguments/hearing.
PRAYER:-

Keeping in-view of above stated Facts, it is therefore humbly prayed that
Service Appeal is devoid of merits and based on wrong grounds may kindly be dismissed

with costs, please.

Inspector”General of Poldce,
Khyber Pakhtunkhwa, Pe;
(Respondent No. 1)

Deputy Inspect neral of Police,
Special Branch, Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 2)

Senior Superintendént of Police, Admin, -
Special Branch, Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 3)
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3;}EFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

. PESHAWAR
Servicé Appeal No. 1810/2022.- ' R »
Pir Muhammad s/o Noor Muhammad Ex-Technical Head Constable No. 744/SB Special

Branch Khyber Pakhtunkhwa, Peshawar . R (Appellant)

VERSUS

Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa and two 2 others .

(Respondents)

oooooooooooooooooooooooooooooooooooooooooooooooooo

~ AUTHORITY LETTER

Javed Igbal DSP Special Branch, Khyber Pakhtunkhwa Peshawar is hereby
authorized to appear on behalf of the Respondents before the Hon’ble Service Tribunal

Peshawar. He is authorized to submit all required documents and replies etc pertaining to

the appeal through the Government Pleader.

Inspectof G€neral of Police
Khyber Pakhtunkhwa, Pes
(Respondent No. 1

Deputy Inspecto of Police,
Special Branch, Khyber'Pakhtunkhwa, Peshawar.
(Respondent No. 2)

Senior Superintendent of Police, Admin,
Special Branch, Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 3)




¢ BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
"~ PESHAWAR -

Service Appeal No. 1810/2022.

Pir Muhammad s/o Noor Muhammad Ex-Technical Head Constable No. 744/SB Special
Branch Khyber Pakhtunkhwa, Peshawar ..., (Appellant)

VERSUS
Deputy Inspector General of Police Special Branch, Khyber Pakhtunkhwa and two 2 others

........ sreeeerie e (REsSpondents)
AFFIDAVIT

I, Javed Igbal DSP Special Branch Peshawar, representative for Respondent
No. 01 to 03 do hereby solemnly affirm and declare that the contents of the accompanying
* comments submitted by us are true and correct to the best of our knowledge and belief and

that nothing has been concealed from this Hon’ble Tribunal.

S s fuls stated on ouh /ﬁd’-'?;;fziw ﬂ;f;f%z
7, eh, y@pmwkﬂﬁ have pes L/
T e T s deferse 15 stmek G

Deponent
NIC No. 17301-1444400-5

Cell # 03459128346
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N A - ORDER P

. Being involved in criminal df_fence and charged in Case FIR No. 427
' '_dated'A30.06.20'20 U/S 302/324/34 PPC PS 'Katl_ang District Mardan,-Techni_ca.l_
Constable Pir Muhammad No. 744/SB- of this establishment is hereby placed under

suspension with immediate effect.

Departmental proceedings under Khyber Pakhtunkhwa Police Rules |

o

(MUHAMMAD IRSHAD KHAN)
Senior Superintendent of Police Admn;
Special Branch, Khyber Pakhtunkhwa, -

-~ Peshawar.
266 — @ |
No.) o éo /2020.

/EB; dated Peshawarthe, $2 / &

1975 (Amended 2014) are also mltlated against him.

Copy to the:- —
1. Director Technical/SB. - A ‘ - Y
2. LO/SB. _ ’ |
3. EA & SRC. :
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Sub;ﬁt‘:S ENQUIRY __ AGAINST _TECHNICAL _ CONSTABLE _ PIR
) MUHAMMAD BELT NO.744. "

Brief Facts:

Technical Constable Pir Muhammad Belt No. 744, while posted in
Technical Section, Special Branch has involved in case FIR No. 427, dated 30-06-
2020 w/s 302/324/34-PPC, PS Katlang, District Mardan. In this regard he was
charge sheeted and departmental enquiry against him was conducted by SP Mardan
Region, Special Branch vide No. 74/PA, dated 27-07-2020 in order to dig out the

facts. The said enquiry has been initiated once again for denovo enquiry and the

undersigned is nominated as an Enquiry Officer. A
A — .

Proceedings:
During the course of enquiry the statements of the followmg persons were
recorded, their short summaries are as under:-
a. Const Pir Muhammad B. No. 744 (accused official). (F/A)
The accused official stated in his statement signed on 17-09-2020, that his
first statement should be considered as his statement.
1. In the first statement accused official said that other three accused are his
blood relatives. The complainants and my blood relativesthave land issue.
3. He elaborated in his statement that he has no link with the said incident
and 1s innocent. . : _
4. He also stated that he is aware of Rules and Laws and could not take such
kind of step. ’
5. And requested at the end to file the enquiry against him.

b. Investigation Officer, PS Katlang, Disirict Mardan. (F/B)
In the statement of the O stated that:
1. In the incident -area, he recovered one bullet and three empty shells
including motorcycle of the victim.
2. That during house search of accused Iftikhar, one 30 bore pistol was
recovered. The barrel of the pistol smelled like it was recently used, and took
into position.
3. That Constable Pir Muhammad No 744 was absent from 26-06-2020 in
the Special Branch. :
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f§!4. At the time of occurance all accused pfcsence‘ were reported at the crime
Y scene. , o ,

- 5. During interrogation three 30 bore pistols were recovered froni. accused
Pir Muhammad, Abdullah.and Mukaram. Recovered empty shells were
dispatched to FSL, Peshawar for forensic opinion which is still awaited.

6. Investigation officer elaborated in the last line of his statement that all
accused are involved in the case.

Conclusion:

Keeping in view of the above circumstances and available record in hand, [
Enquiry Officer reached to the conclusion that the accused official Pir Muhammad
No. 744 was absent from his lawful duty on 26-06-2020 without informing his
immediate officer. Similarly, Investigation Officer stated in his statement that Pir
Muhammad along with other three accused, were present on the spot. The
Investigation Officer in the last line of his statement declared that the accused is
involved in the case. The statement of the accused official Pir Muhammad could

not satisfy the undersigned.

——
Recommendation:

Therefore, the accused official (Constable Pir Muhammad No. 744) is
hereby recommended for-major punishment, if agreed please.

(Quaid Kamal)
SP/Peshawar Region,
Special Branch, Hqrs: Peshawar.
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~ ORDER _ :
ThlS order is passed to dispose of departmental proceedmgs initiated under Khyber

Pakhtunkhwa Police Rules 1975 (Amended 2014) agamst Technical Constable Pir Muhammad .

No. 744/SB. Facts forming the background of the departmental proceedings are as under:- o A f

Technical Constable Pir Muhammad No 744/SB (hereinafter referred to as an accused
officer) while posted to SB/HQr Peshawar got involved in criminal case bearing FIR No. ;
427 dated 30.06.2020 u/s 302/324/34 PPC PS Katlang District Mardan.

Charge sheet and statement of allegations based on said charges were issued to the
accused officer vide this office Endst: No. 5270-71 dated 30.06.2020. Sajad Khan SP/ SB
Mardan was nominated as Enquiry Officer to scrutinize the conduct of accused officer with

reference to the charges leveled against him. The - Enquiry Officer after conduct of Enquiry, in his

findings reached to the conclusion that due to insufficient evidence the enquiry proceedmgs may .
be kept pending till decision of the trial court in the criminal case. However the undersigned

being the competent authority did not agree with the findings and directed dénovo proceeding in

the matter wherein Enquiry Officer Quaid Kamal SP Peshawar Region Special Branch, Peshawar
was appointed. The Enquiry Officer after conduct of denovo enquiry, in his findings reached to
the conclusion that the accused officer is found guilty of commission of misconduct.

After going through the findings of the Enquiry Officer, the material available on record

and connected papers, I am satisfied that the accused Officer committed misconduct within the
meaning of ibid Rules.

Before imposing major punishment, he was issued Final Shoew Cause Notice and heard in

person by the undersigned that why the aforesaid penalty should not be imposed upon him. His
reply to the Final Show Cause Notice is not satisfactory as it is proved beyond shadow of doubt

during enquiry proceedings that accused officer is indeed involved in the case.

|

|

: As a result thereof, I Muhammad Irshad Khan, Senior Superintendent of Police Admn,
|

Special Branch, Khyber Pakhtunkhwa, Peshawar being a competent authority under ibid Rules
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hereby imposed upon him Major Penalty of dismissal from service with an immediate effect.

e ———————

| (MUHAMMAD IRSHAD KHAN) .

' Senior Superintendent of Police Admn; \ ' b

Special Branch, Khyber Pakhtunkhwa, )
Peshawar. :

No.74 S7.§2/ ‘Z;\Z? , dated Peshawar the, 2./ / &7 12020. , E

Copy to all concerned for information and necessary action.
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