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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR ,

Service Appeal No. 1321/2019

BEFORE: MRS. RASHIDA BANO ... MEMBER (J)
MISS FAREEHA PAUL ... MEMBER (E)

~ “Noman Khan Ex-Process Server District Judiciary,' Swabi.

" (Appellant)
VERSUS
1. District & Sessions Jﬁdge Swabi.
2. Senior Civil Judge, Swabi.
3. Reglstrar Peshawar High Court, Peshawar
| A . (Respondents)
Fazal Shah Mohmand : | ,
Advocate - - For appellant
Mr. Muhammad Jan
District Attorney ‘ | e For respondents
Bc
RN
Date of Institution...................... 10.10.2019 - "T®sp, C
Date of Hearing. ....................... ..26.03.2024 Wayr
Date of Decision...............cooeeunee. 26.03.2024
JUDGMENT

RASHIDA BANO, MEMBER (J):The instant service appeal has been

instituted under section 4 of the Khyber Pakhtunkhwa Service Tribunal, Act

1974 with the prayer copied as below:

“On acceptaqcé of this appeal, the impugned’ orders dated

12.09.2019 of rg_spondent No.1, order dated 24.01.2018 of
Q . respondent No.2 may kindly be set aside and the appellant may
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kindly. be ordered to be reinstated: in service Wlth all back.

benefits.” | | o -
2. . Brief facts of the case, as given m the» meﬁlorandum of appeal, are that
appellaﬁt was appointed as Process Servér in the year 2012. On 19.10.2017; he
| -transferrgd from process serving -agéncy Tehsil Headquarter to Progﬁess Serving
Agency, District Headquérter émd in the fneanwhile, thé appellant Awas fell ill
and was unable to performAhis duty.After recovery, he submittéd arrival report
on 02.11.2017, upon which -he was silspend.ed' from servi'ce'..Departmental
proceedings were initiated which culminated into removal from service vide
impugned order dated 24.01.2018. Feeling aggrieved, he preferred
departmental appeal on 14.02.2018 which was rejected on 12.09.2019, henlce
the instant service appeal. |
3. Respondents ~ were put | on notice, who submitted written

replAies/cornments on the appéél. We have heard the learned counsel for the

appellant as well as the learned District Attorney and perused the case file with

connected documents in detail.

4. Léamed counsel for appellant argued that he has not been treated in

{

accordance with law and rules and the mandatory provisions of law have been

badly. violated. He further argued that the impugned orders are illegal, unlawful

and void ab-initio, hence liable to be set aside; that no charge sheet was issued

to the appellant, thus no charge was framed and the proceeding were issued in

total disregard of law on the subject; that no proper inquiry was conducted and

nor opportunity of cross examination was provided to the appellant. He

wbmitted that no chance of persoﬁal hearing was afforded to him and he was

¥
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condemned unheard; that appellant Wavs”':e;%x;a;&ed major penalty upon absence
* of 13 days which does not‘confmensurate with his guilt, therefore, he requested
that instant appeal might be accepted as prayed for.
5. Conversely learned District Attorney contended that appellant has
been treated in acco‘rdariCe’with law and rules. He ﬁthher contended that
;lppellant, owing to his absence during his posting at Tehsil Lahore at District
Swabi, was ‘transferred vide order dated 19.10.2017. He was required fo
assume the chafge and commence perfomiing his duty there buf he failed, on
the basis of which he was suspended from service. He furthef contended that
pléa of the appellant regarding his ailment is a concocted story because
-medical prescriptions presented by the appellant when. sent for \.feriﬁcati‘on
from concerned quarter and they were found bogus, which-act of the appellant
exposed him to another action, including criminal proceeding' for forgery.
6. Perusal of record reveals that the appellant was appointéd process
server in respondent départmen_t in the year 2012. He was transferred from
Tehsil Headqﬁarter Process Serving Agency to District Process Serving
Agency on 19/ 10/2017 by respondent No.2. Appellant fell ill during those days
due to which he was unable to perform his'- duties‘ and to assume his charge at |
District Headquaﬁer Process Serving Agency Swabi. Doctor preséribed him
rest. Appellant was suspended vide order dated 2.-11.2017.‘ On 2.11:2017 after

recovery, appellant reporfed his arrival at District Headquarter Swabi. Inquiry

was initiated against him for willful absence from 19.10.2017 to 1.11.2017. He"

was issued show cause notice, which was duly replied but without considering
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the same, he was awarded rﬂajor penalty of removal froni _s'ervicg vidg;;;_t‘)rder
dated 24.1.2018. |

7. Perusal of inquiry report dated 15‘.1.2-018 reveals that no charge sheet
or statement of éllegation was issued to the_; a‘ppell_anf by the authority and

inquiry was initiated without complying with the formalities and requirements

of rules on the subject. Inquiry officer also in her report categorically

mentioned that appellant was pfo_ceeded against ex-parte, which means all the

proceedings were conducted at the back of.the éppellant, despite the fact that =

appellant assumed his duties on 2.11.2017 at District Headquarter. When

appellant was on duty, an inquiry officer proceeded against him ex-parte,

‘which is injustice. Statement of Mr. Faziullah (.bélif) and Sardar Ali were
recorded by the inquiry officer as:CW1 and CW2 respectively, but no chance

of cross examihati_on was provided to the appellant. Appellant was awarded

major penalty of removal from service without providing him opportunity of

defense and cross examination upon both of them.

8. It is a well settled legél propoéitfoh, that regular inquiry is must before
imposition of major pe_nalty, _whereas in case of the appellant, no -such inquiry
was conducted. The Supreme Court of Pakistan in its judgment reported as
2608 SCMR 1369 has held that in case of imposing major penalty, the
principles of natural justice required that a regﬁlar inquiry was to be cdnducted
in the matter and opportunity ofh defense and personal hearing Was to be
provided to the civil servant proceeded against, otherwise civil servant would

be condemned unheard and major penalty of dismissal from service would be

wmposed upon him without adopting the required mandatory procedure,.




resulting in' manifest ‘a,::‘f-»injustiée. In -thé* -absence of proper disciplinary
-proéeedings, the appellant was con&emnéd uﬁhéard, wﬁereas the 'principle Qf
| audi alteram partem was always deemed to be embedded in the Statute and
even if there was no such express provision, it would be de_emed'to be 6ﬁe of .
“the parts of the statute, as no adverse action can be taken against a person
without pro;fiding right of hearing to him. Réliance is placed on 2010 PLD SC

483.

9’.' It is also pertinent to mention here that appellant was awarded major
penalty of removal from service only upon absence of 12 days despite knowing
the fact that absence of the appellant was due to his illness and not willful. In
the case néither law, rules nor instructilons of law have been complied'with by
the respondent. Moreover, if “absence of the appellanf wés willful the-n.
respbndents had to follow procedure laid down in Rule 9 of (E&D)' Rules,
2011 i.e issuing notice upon home address of the appellant and then to publish
notice of absence in two leading newspapér. No such procedure was adopted
by respondents which was violatioﬁ of law and rules on the subject.
.10; For what has been discussed above, we are unison to set _aside the
impugned orders and reinstate the appellant into service with all back benefits.
11. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal on this 26" day of March, 2024.

(Rashida Bano)
Mefmber (E) Member (J)

*Kaleemullah
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.~ ORDER -
- 26.03.2024
1. Learned counsel for‘the appellant present. Mr. Muhammad Jan

learned District Attorney for the reépondents present.

2. Vide our detailed jﬁdgmeﬁt of today placed on file, we are
u)rﬁson to set aside the impugned ;‘,orde-rs and reinstate the appellant
. into service with all back benefits." - 8

3. Pronounced in open court in Peshawar and given under our

hands and seal of the Tribunal on thé's 26" day of March, 202:4.

(Far&tha Paul) - (Rashida Bano) -
Member (E) : ~ Member (J)

*K aleemullah
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4% Oct. 2023 1. Junior to counsel for the appellant and Mr. Asif Masood Ali

F
P

~

Shah learﬁed Depﬁty District Attorney for the respor;dents present.
| 2.‘ Former made a request for adjournm@ht as seniér coﬁnsél for
' ~ the appe]l.arit lis not available ‘todéy. Adjo'umed by way of last
chance. To come up for arguments on 25.0i 2024 before D.B. P.P

given to the parties

sCANNEm

wPpsT “ :

Peshswa® (Muhammad Akbar Khan) ~ (Kalim Arshad Khan)
*Mutazem Shah* Member (E). - - Chairman .
25.01.2024 . ~ Appellant alongwith his  counsel present. © Mr.

Muhammad Jan, District Attorney for the réspondents
bresent.'

" The appeal pertains to the year 2019, however when
learned counsel for the appeliant started arguments, it was
found that complete inquiry record has neitheri been

.. submitted by the appellant nor by the respondents. The
QQ

: Q& i:g”!, ~availability of complete inquiry record before the Tribunal is

R, M, | A ~
ﬁ‘gf}ﬁ\ﬁ - necessary for just and right decision of the appeal in hand,
N i '

' kN
ko

therefore, learned District Attorney shall intimate the
respondents to positively produce complete inquiry record

and to come up for arguments on 26.03.2024 before the D.B.

Parcha Peshi given to the parties.

s i . (Farega?ﬁll’) | . (Salal¥ud-Din)

Member (E) | Member (.I)
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28.04,2023 Junior tc;'Cour_lsql for the apﬁélla’nt present.

Fazal Shah Mohmand, Additional Advocate General for =

~ respondents present.

(Rozina Rehman)

A - Member (J)
*Mutazem .S.'I)zllv*v ) ‘
15" June, 2023 1. Clerk of learned counsel for the appellant present. Mr. |
‘ ‘ Fazal Shah Mohmand, Additional Advocate General for the
E &E‘tﬁ‘l\lsq , | | o
Poe T -  respondents present.
e&u 2% ’ .
ag : _
L - o 2. Lawyers are on strike. Therefore, case is adjourned to

04.10.2023 for arguments before the D.B. P.P given tb the

parties.
(Fareeha Paul) _ (Kalim Arshad Khan) -

Member (E)- I Chairman

*Mutazem Shah *

>~
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“21% Nov, 2022 Lawyers on general strike today.

To come up for Arguments on 17.01.2023 before D.B. Office is
directed to notify the next date on the notice board _as‘WeAl]- as the
website of the Tribunal.

. o (Fareeha Paul) (Kalim Arshad khan)
: gc.ﬁwg‘%g ) Member (E) Chairman
ST ReST
17" Jan. 2023 Lawyers are on strike today.

To come up for arguments on 28.04.2023 “before the D.B.
Otfice is directed to notifv the next date on the notice board as well

@{ as website of the Tribunal.

o | g%ﬁ&- f‘" ' # :

(FAREEHA'PA (ROZINA REHMAN)

Member(E) - Member(J) "~
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; 14.01.2022 =~ Junior_te counsel for the appellant present. Mr. Asif
Masood Ali Shah, DDA for respondents present.

. . Former made a request for adjournment as senior.
_ counsel for the appellant is not available today Adjourned. To

‘come up for arguments before the D.B onr 14095 2022.

e - (Atig-Ur-Rehman Wazir) Ch n
', AT g ~ Member (E) :
14.03.2022 : Due to retirement of the Worthy Chairman, the

Tribunal is defunct, therefore, case is adjourned to

09.06.2022 for the same as before.
R%ﬂ:

G b2 prapipb inan Tass B

ANK }ﬂda&i-&,la %"” S T
:M-—-Q:-, for fawcer 2 hefhe L.

29.08.2022 ~ Clerk of learned counsel for the appellant present Mr.
Muhammad Adeel Butt, ' Additional Advocate General for the

respondents present.

‘ ¥
The Lawyers are on strike and Learned Member (Judicial) 4
Ms. Rozina Rehman is also on leave, therefore, arguments could v

“not be heard. Adjourned. To come up arguments on 2-1.11.2.022'

o -be_fere the D.B. H
N o T N e

A\ .—-*_‘-\"-\
(Salah-Ud-Din)
Member (Judicial)

L
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19.07.2021 Appeliant alongwith his counsel Mr. Fazal Shah Mohmand,
Advocate, present. Mr, Kabirullah Khattak, Ad'ditio'nai Advocate
General for the respondents present. ’
TS Learned counsel for the appellant'sought adjournment on
the ground that he has not gone through the record. Adjourned.
!\ ~ To come up-for arguments before the D.B on 25.08. 2021. ‘

b * / .
\/J k// -s—;*//"v* -
(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
25.08 .2021 Appellaht alongwith his counsel Mr. Fazal Shah Mohmand,

Advocate, present. Mr. Usman Ghani, District Attorney for

respondents present.

Learned Counsel for the appellant réquested' for
adjournment on the ground that he has not made preparation for

. arguments. Adjourned. To come up for arguments before the D.B
"“"P\s‘-\ ﬁ N e PO PN
\a\y AN eSS ‘ On 18‘}9"2(\)2\1» ] NN ~.}\\ = . w;\“\}\ﬂ P
P 2 a"q i> <'\ ’3\ ’)‘\1 EETTN & A ‘
- b r‘$"04
2N 2 N Z
_\\\\ - R " '\,“:’F * \”:\ . ‘%""\ -
CaE e ‘ (MIAN MUHAMMA ) . (SALAH-UD-DIN)
_‘ MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
18.10.2021 Junior to counsel for appellant present.
Muhammad Riaz Khan Paindakheil learned Assistant
Advocate General for respondents present. ‘ /

Lawyers are on general strike, therefore, case is
adjourned to 14.01.2022 for arguments before D.B.

tig-Ur-Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
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05.04.2021 Junior to counsel for appellant present.

06.07.2021

Asif Masood Ali Shah learned Deputy District Attorney
for respondents present.

Lawyers' are on general strike, therefore, case is
adjourned. To come up for arguments on £ /7 /2021
“before D.B.

J (Atiqur \ehrﬁ’a?n Wazir) (Rozina Rehman)
Memb?{ (E) | Member (J)

Appellant alongwith Miss. Rabia Muzaffar, junior of learned

counsel for the appellant present. Mr. Kabirullah Khattak,.

" Additional Advocate General for the respondents present.

Junior of learned counsel for the appellant requested for
adjournment on the .ground that learned counsel for the
appellant is buéy before the august Supreme Court of Pakistan.
Adjourned. To come up for arguments before the D.B on

19.07.2021.

R o .
B
o TR
s »
. o7 g

(ATIQ-UR-REHMAN WAZIR) - (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)




11.11.2020 Appellant in persoh present.

Kabir Ullah Khattak learned Additional Advocate General

- alongwith Zoalfigar Nazir for respondents present.

Representative of respondents submitted written reply.
Lawyers are on general strike, therefore, case is adjourned to

19.01.2021 fo uments, before D.B.

&)

(Mian Muhamm - (Rozina Rehman)
Member (E) Member (J)

19.01.2021 Appeliant is present alongwith his counsel Miss. Rabi
Muzaffar, Advocate. Mr, Zulfigar, Nazir on behalf of respondents
No. 1 & 2 and Mr. Asif Ali Shah, Deputy District Attorney, are
also present. | _
Lea%ned counsel for appellant submitted rejoinder, the
same is made part of the record. Request for adjournment was.
also made by learned counsel for -appeflant. The appeal is .
adjourned to .05.04.2021 on -which date file tonme up for i

“

arguments before D.B.

““"”"‘*(vm Qb REHMAN WAZIQ) (ML,HAMMA JAMAL KHAN)
MEMBER (EXECUTIVE) = MEMBER(JUDICIAL

‘;4\/‘1‘:, RO



08.09.2020 Appeliaht in person and Addl. AG alongwith Zulfigar
Ahmad Nazar for the respondents present.

Respondents  have  not  submitted requisite
reply/comments despite last chance. The matter is, therefore,
posted to D.B for arguments on 11.11.2020.

Chairman
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29.01.2020 Appellant in- person prés'ent. Written reply . not sub;nitted.

Muhammad Tasfeeq Assistant {representative of respondent No.3)
absent. Respondents as well as absent representative of the
respondent No.3 be put to notice for reply. Adjourn. To come up for

written reply/comments on 05.03.2020 before S.B.

Member

05.03.2020 Appellant 'in person present. Addl. AG alongwith

Zulfigar Ahmad, Assistant for respondents No. 1 & 2 .

present and seeks further time. Fresh notice be issued to

%‘;5; ~ respondent No. 3. ‘
‘1} \\}\ To come up for written reply/comments on14.04.2020
\ by way of last chance. ;f
42
: Member » g
14.04.2020 Due to public holiday on account of COVID-19; the case
' is adjourned to 09.07.2020 for the same. To come up for
the same as before S.B. _ : 97
Reader
09.07.2020 Counsel for the appellant present.
Mr. Kabir Ullah Khattak learned Additional Advocate
~Genera‘l,,present.
Nemo for the respondents. S
Last AJcha‘nce had been given to the respondents: but j
today no ore present. Another last chance is given }
because previoué date was adjoumed on a Reader’s note. "y
- Notice be issued to Ilésponderllts for written 'reply,‘ for !
08.09.2020 before S.B: [
= sV AN ) . . A "" -
NP ~ -
N '~ N 7 1 T s
N -/ o o

Member (J)




05.11.2019

ﬁidg from service against the appeliant was not commensurate -

17.12.2019 Junior to counsel for the appellant, Addi. AG  for

Counsel for the appellant present.

Contends that in the final show cause notice as well as
the impugned order dated 24.01.2018 nature of allegation
against the appellant was not provided. There is only the
order of departmental appellate authority wherein absence of
13 days has been alleged against the appellant. In the

circumstances the imposition of major penalty of removal

W|th thezallegation against him. Further contends that during

the departmental enqmry proceedmgs against the appellant: |

he was not provnded wrth any opportunity to cross-examine

the witnesses appearing against him. In that manner the

‘appellant was deprived of his legal right to defend himself.

In view of available record and arguments of learned
counsel instant appeal is admitted for regular hearmg The
appellant is directed to deposnt security and process fee
\ivithin 10 days. Thereafter, notices be issued to the
respondents for submission of written reply/comments on
17.12.2019 before the S.B. |

Chairman

respondents present.
Learned AAG seeks time to contact the respondents

and furnish the requisite reply/comments. Adjourned to

29.01.2020 on which date reply/comments shall positively

be submitted.
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Form- A _

FORM OF ORDER SHEET
Court of
Case No.- 1321/2019
S.No-. Date of order Order or other proceedings with signature of judge
proceedings '
1 2 3
1 10/10/2019 The appeal of Mr Nomap Khan presented today by Mr. Fazal Shah.
Mohmand Advocate may be entered in the Institution Register and put up,
to the Worthy Chairman for proper order please. R
= Ay
REGISTRAR
2_: This case is entrusted to S. Bench for prelirinary hearmg to be
' put up there on OS “? )’ 07
CHAIRMAN
Y ) X
A
4 e T
&V \ . o— >
"/. ey £ v ' : r‘Q—_a" - J




District Judge and others

BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Respondents

INDEX D 4RT
. . YA
S.No | Description of Documents Annexure | Pages
1. - | SerVice:appeal with Affidavit 1. |~ Y
2. Copy of Order dated 19-10-2017 A <
3. Copy of Office Order dated 02-11-2017 & Charge |B&C
Assumption Report . : L-F
4. Copy of Inquiry Report ) D 2 Jo_|
5. Copy of Show cause Notice & Reply E&F -1
6. Copy of Final Show Cause Notice 8 Reply G&H - 1Y
7. Copy of Order dated 24-01-2018 I 1<
8. Copy of departmental Appeal and Order dated 12- | J & K
' 09-2019 6 2R
9. Wakalat Nama 29

Through

Dated-: 09-10-2019 ‘ Appellant

| . - Faz%&@mand

Advocate, Peshawar

OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar Cell# 0301 8804841
Email:- fazaishahmohmand®@gmail.com-

Service Appeal No'?)a/’ /2019 BeANME
e
“Noman Khan ......... .......Appellant Pec
VERSUS

L

Ny


mailto:fazalshahmohmand@gmall.com

- BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal Nol33 | /2019

Noman Khan Ex Process Server District Judiciary Swabi

H

............................... Appellant

Mdivher Pakhtulkkhwa

v E R S U sq Servies Tribunal
1. District Judge Swabi. . Diary N(».LL[-M—.
2. Senior Civil Judge Swabi. | " Darea Iﬂf/av-—zo/f

3. Registrar, Peshawar High Court, Peshawar.
e RESpoONndents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT
1974 AGAINST THE ORDER DATED 12-09-2019 OF
RESPONDENT NO 1 WHEREBY DEPARTMENTAL APPEAL
. OF THE APPELLANT FILED AGAINST THE ORDER DATED
- 24-01-2018 OF RESPONDENT NO 2, HAS BEEN

DISMISSED/REJECTED. -~

" PRAYER:-

§™
On acceptance of this appeal the impugned Orders dated 12-
09-2019 of respondent No 1 and Order dated 24-01-2018, of
respondent No 2 may kindly be set aside and the appellant may
kindly be ordered to be reinstated in service with all back
benefits. :

Respectfully Submitted:-

1. That the appellant was appointed as Process Server by
respondent No 2 in the year 2012 and since then he performed
Filedtqda¥ his duties with honesty and full devotion and to the entire

‘@wﬂistrﬁl(satlsfactlon of his high ups.

2. That vide Order dated 19-10-2017 the appellant was transferred

- from Procéss Serving Agency Tehsil Headquarter to Process

Serving Agency District Headquarter,and in the meanwhile the

. - appellant also fell ill and was unable to have performed his
duties, therefore visited the Medical Officer who advised him

medicines and bed rest. (Copy of Office Order dated 19-10-

2017 is enclosed as Annexure A).

3. That the appellant was suspended vide Office Order dated 02-
11-2017, and the appellant after recovery reported arrival at. .

o

Process Serving Agency District Headquarter Swabi on 02-11="



2017. (Copy of Office Order dated 02-11-2017 & Charge
Assumption Report is enclosed as Annexure B & C).

4. That upon the report of Process Serving Agency, an illegal
inquiry was initiated against the appellant on the allegations of
absence from duty w.e.f. 19-10-2017 to 01-11-2017. (Copy of
Inquiry Report is enclosed as Annexure D).

5. That there after Show Cause Notice was issued to the appellant
which was replied by the appellant refuting the allegations,and
explaining true position. (Copy of Show Cause Notlce and
Reply is enclosed as Annexure E & F).

6. That the appellant was then issued Final Show Cause Notice was
which was also replied in detail explaining the true position and
reasons behind his absence. (Copy of Final Show Cause
Notice & Reply is enclosed as Annexure G & H).

7. That finally the appellant was awarded the punishment of
removal from service by respondent No 2 vide Order dated 24-
01-2018. (Copy of Order dated 24-01-2018 is enclosed as
Annexure I).

8. That the appellant filed departmental appeal before respondent
No 1 on 14-02-2018 before respondent No 1 which was
dismissed/rejected by respondent No 1 vide Order dated 12-
09-2019. (Copy of Departmental appeal and Order dated 12-

-09-2019 is enclosed as Annexure J & K).

9. That the impugned Orders dated 12-09-2019 of respondent No
1 and Order dated 24-01-2019 of respondent No 2 are against
the law, facts and prmaples of justice on grounds inter alia as

follows:-
GROUNDS:-
A. That the impugned Orders are illegal, un!awfui and void
i ab- initio. : :
~
e B. That mandatory provisions of law and rules have badly

been violated by the respondents and the appellant has
not been treated according to law and rules.

C. That the appellant was proceeded on the allegations of
being absence for 13 days but major penalty of removal
hds been awarded to him, which does not commensurate

with his guilt. ,
&

- -




~

arguments. oy

. 1"
A i

D. That no proper qulry has been conducted and the
appellant was never provided opportunity of Cross
examination. :

. That no Charge Sheet was issued to the appellant, thus no

charge was farmed and the proceedings are as such in
total disregard of the law on the subject.

. That  the’ appellant was not provided reasonable

opportunity of personal hearing and as such too he has
been denied fundamental right of treatment according to
law.

. That even the appellant has sufficient leave in his leave

account which could be adjusted in the alleged absence
and as such too he has been punished for no fauit.

. That the appellant has about seven years of service with

unblemished service record.

. That the period of alleged absence could be treated as

leave without pay and thus the appellant and his family
could have been Saved from deprlvsng the source of
livelihood.

. That the appellant seeks the permission of this honorable

tribunal for further/additional grounds at the time of

-

B

It is therefore prayed thgt{ appeal of the appellant may
kmdly be accepted as prayed for |r‘|t the headmg -of the appeal.

l .

Any other relief deemed appropriate and\not specifically
asked for, may also be granted in favor of the appellant.

' Dated-: 09-10-2019 Appellant

Through

FMhmand

Advocate, Peshawar




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No_- /2019

NOMaN KNan seeseeiessssessens trerrsrrrnnrrrnnneens e Appellant

VERSUS

District Judge and Others....uueeereeeeerecsreeseeseneeennene Respondents

AFFIDAVIT

I, Noman Khan Ex Process Server District Judiciary Swabi, do hereby

solemnly affirm and declare on oath that the contents of this Appeal
are true and correct to the best of my knowledge and belief and

- nothing has been concealed from this honorable W/
Identified by DEPONENT

Fazal Sh lohmand

Advocate Peshawar
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OFFICE OF THE SENIOR CIVIMUDGE, SWABL

ORDER

Following transfers/adjustf_ncnts are hereby ordered in the public interest with

immediate effect till further ordersi

NAME OF THE TRANSFERRED FROM :
s# ] . - POSTED.IN THE COURT/OFFICE
OFFICIAL i OFFICE/CQURT :
' ‘: : - 2rving A
i Nauman Khan Process Serving Agency Prgcess Serving Agency
A ? - . (District Headquarter)
LProcess Server (Tehsnl.Headquarler)
i/ i . As Process Server
7 i,
Fazal Malik - Préicess Serving Agency X Civit Judge-IV, Swabi
Proces Server {District Headquarter) 4 As Naib Qasid
' e ' il
" Senior Civil Judge, Swabi 4
. W . _
?l‘\lil judge-1V, Swabi As Naib Qasid

j
All the officials are dire&ted to immediately relinquish the charge of their present posts

andto assume the charge of their new assignments.

d AIMA XSIM)

SENIOR CIVIL JUDGE, SWABI

No 892 /SC) - ; : Dated Swabi the ZQ / 1O/ 2017.
' H ' o .
: /

Copy forwarded for information to: | _ ,
1

i. Officials concerned for information and immediate compliance. §

3

ii. Office copy.» -
rd

v
‘ (SAIMA ASIM)
SAY SENIOR CIVIL JUDGE, SWABI
o\ ,‘ ,‘
) .
|
SENDING. REPGRT: . N s N
R ¢ ;gfir U >
> G N IS Oot. 2017 12:07F
AN : _ , o
; VOUR LOGD. @ SCF Swabs
; YOUR FAX MO ¢ 208857
S, AT RS N i .
THER FACSIHILE START _TIME | WSAGE TIME  MODE - PAGES RESILT

G 3e073 o =
3 ‘ 12 Oct, 12:02F0 08736 o a1 o

TO TURN OFF REPORT, PRE N
PN OFF REPORT, PRESS *MENU’ HOA4.
THEH SELECT OFF BY USING ’+' OR o

AT|

b To

s TED

J ~ .
True copy
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'" ‘ V OmCE OF_THE SLNlOR CIVIL _]'UDGE, SWABI
| . B .

Orl ‘ICE ORDER

on the information ofiNalb Nazir regarding the willful abswu‘ of

19102017, till date, without ,

Y

process server Nouman Khan from

L

jmation and non-submittirig arrival repot
P K K

i m‘cby\suspendcd with lmmt,dnte effect. §,

-t after his transfer, his service

srned fails to ]01n his duty within 03

Nd be proccadcd against under the NWEP: Eﬁicicncy &

- -
a

/
Rules—1973 r}.ead with - the ‘Government of Khyber

. SAIMA KSIM)
 SENIOR CIvIL JUDCE,
i . SWABRI

No, 8(1[ 2 /5C) . Dated Swabi the 0.2 / 772017

Copy for warded Lo:

Jdosns Dle Distrrct & Sr SNIEIIRS, /u(/v( Jéiar 1eerarcttion.

l. )
1. C Nl Nwar, S abi. -
‘
' 1. District Socouiits ()/I/( o, Swall
v Micsal Concerned /u; Jforg atron and compliance.
) ¥, CUTiee copr _ '
('1 . . . .
['J : ) -
: : i W&/

SAIMA ASIM)
SENIOR CIVIL JUDGE,
SWARI

B3
K

% B

EN




S

' CHARGE ASSUMPTION REPORT
‘ "

In compliance with the order ot the Jearned Senior ‘civil Judgé Swabi bearing
endorsement no. 842-SCJ dated 19 10.2017, I Nauman Khan do hereby assume the
charge of the post of Process ?erver at DlSll’lC'L Headquarter Swabi today at

02.11.2017 forenoon. : ‘ ) R

&
&,

Nauman IKhan

' e
Process Server - \

" Dated: 02.11.2017

»

o) _ar

¢




IN THE C@URT OF SAIMA IRFAN

Civil ]udgc v/ lnquuy Officer, Swabi

Departmental inquiby against
Noman Khan (process server) : .

Briel luslony of the pxcsenl mquuy is that learncd Scnior
Civil Judge, Swabi on report ofNaib Nazir dated: 01.11.2017 due
to absence of respondent official namely Noman Khan (process
server) from his duty sidce 19.10.2017 till date without any

information or leave application initiated inquiry agaipst him,

while vide order dated: 06.11.2017, the undersigned court has

- B —y
" ym— —_ e

been” appointed as an inquiry officer<to condudt inquiry against
- ETITIT, .

M b \
the said official under Rule 10 (1) of E & D Rules, 2011.

—

()n receiving  the inquiry the ,respondent official was

3
verty served but despite ofpusonal service, he did not bother -

vide oylicr dated: 14.11.2017.

T

hen statement of Faziullah (bailiff) who served the notice

on respondem official as CW-l_recorded. CW-1 by taking oath

“exhibited the notice as If x(,W 1/1 and disclosed that he informed
E’

ﬁ/ the satd olficial about pcndcncy of i mqmly against him.

Statement of Sardar Ali (Naib Nazir) as €W-2 recorded in

which hc disclosed that he being Naib Nazir is maintaining the

W register of attendance of bailiffs and process scrvers attached : \
with Senior Civil Judge, Swabi. CW-2 also discjosed that againsl.

sstated- lhclL_h.w%Mw

e

ATTESTED 1 Ik
To Be[Trhe COPY™ tw"“"m”iz D”p“‘
- : . beiviung Lwary :,w“,/

.
B v,
" ERadtiai,,

the respondent two other inquiries were held yhiek:

i T




duc to his absence during his posting at Tchsil lLahor, he

transferred to District Swabi vide office order dated: 19.10.2017
. \
but he did not bother to attend his duty till yet in sequence of

which (wo inquiries weré also conducted against him, in
sequence of which he got suspended vide order of Senior Civil

Judge, Swabi dated: 02.11.2017. CW-2 further Stated that he vide

his report dated: 01.11.2017 informed the learned Senior Civil

Judge, Swabi about absence of the Noman Khan (process scrver),

Copies of inquiries conducted against the present respondent
i - *

alongwith his wansfer. order, copies ol altendance register,

.

suspension order, assuming charge on day of suspcnsion by the
respondent and compla,int / rcporl"procluccxl and cxhibited by

S—

2 as ExCW.2/1 to ExCW.2/7 |cspcallvcly

Jhough the proceedings were conducted in absence of the

nt official despite of personal service but the entirc

(7 TCCoTe ranspires that respondent official is a*habitual abscntee

from his duucs inspite of vagious opportunitics granted to him but

his failure to obligcd or to perform his duty, record evident
9 : .
mgacdmg his least mteu,st in his seyvice. The, cvidence on the

record is sufficient to satisly ilie court that the respondent without

mlorming the office or moving any application and also in
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SHOW CAUSE NOTICE

%) ' bearing endorsement No.12;95/C‘]-IlI, datgd ]"5-.05.20'17, wherein it has been
| reported that you official niamed above are unable to pefform your clx;ties as
in routine you fail to e:iec%ﬁte the sunﬁ;no:;s/notices, this act of yours
a;nounts to inefficiegat. l;‘llel‘éfOi‘E?, you are directéci' to explain your
position as tov why not diséiplin_ary action in accordance with the NWFP
Efficiency & Disciplinary éRules-1973 read witﬁ the Government of

Khyber Pakhtuhkhwa (E&D) Rules, 2011 be raken against you.

Your reply in Writing must reach the Inquiry Officer within
05 -lays of the receipt of t:his notice, failing which it will be presumed

- that you have got nothing ln defense to put forward,

Dated: 01-06-2017

&

aima Asim
Senior Civil Judge, Swabi

ATIESTED

To He Trye Copy

Whereas; learned Civil Judge-111,-Lahor, ;swabi forwarded the complaint ~
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© FINAL SHOW CAUSE NOTICE
heceas; the ingquiry report reccived from the 1cr;|r'|)érci_ inquiry officer,

conducted in accordance with the- provisions of the Government of Khyber

pakhcunkhwa Establishment and Administration Department Rules 2011 and

4 3 N
Y
' . B

E&D Rues the allegations leveled against you official/accused proved in the
v tighttof wvidence, thercfore, a final show cause notice is hereby sent to you
\“ vith directions to explain your position as to why not disciplinary action
[

i accordance with the NWEP- Efficiency & l',)isci'plin:-n'y Rules-1973 read
| ith the

L

Government of Khyber l'al\htunkhwa (E&D) I’(l.rhzs,'}'i('l'l] he
faken againstyou. :

\
L

Your reply in writing must reach to this office within 03
| | ‘ : .

. days of the receipt of this notice, failing which it 'will be presumed that
P :

vou have got nothing in defense to put forward
" 4

Saima Asine

C Senior Civil fudge, Swabi
Copy - :
LDy (00 ;
1
My Nowmare Kl Process Server, Stwuabt.

2. Office copy for record. - AT%STED
B , : . Copy
oo L u/\lMA mM)
: : SENIOR CIVIE JURGE/ AUTHORETY
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WF H&S i\u l\_Iauman Khan have been served with several noticey Nl

warnings from ihme to time reminding from bis duties on account of report submitted by Maib.

Nazir of this Court, which is a proaf of his negligence and inefficiency.

WHEREAS, scveral inquiries have been conducted against the nfficial named

above and (Minor penalty) censure has been issued to him.

{0

’

WHEREAS | huve personaily talked i hira on several occasions and advised him

\'l"lluni but tn vain,

WHEREAS, Ms. Saima {rian the learned Civil Judge-1V, Swabi was appointed i3

tiquiry officer for cenducang inguiry;

[

WHERIAS, Me. Sairsa Irfan the learned Civil Judge-TV/nculiry Ofilu,r sebmits

her inquiry veport and suggested major penalty.

persunal hearing 1o 1he accused oilicial and ssued him a final show-cause notice bearing No. 54

Gutesd: 18-01-2015. Reply of the accused official received cn 22-01-2018, whizh fornd
\__.———A . .

.';x
Furhe

\n

WITDREAS, the un ered belng Competent Anthnn:y g!\.lﬂk a chunes for

. . . N
unsatisfaciory.

ROW THERPERORE, keeping in view of the findings and m(oz‘lf:,t‘m.awm

‘.r -

P dnquiey officer, fncts of the cuse and woritten fefense oftered by the ascusad “r._ LTSI ‘;:2;!

Hearing, Ly the exercising powers under Rule 15(4)(ii) of the Khyber Pakhwinkhwa E&D Ruiss-

i rhe acsused i penalized under Rale 4(b)(Hi) of “the Khyber Pa kntun!- hwa B&D Roles-20% 1

i shipe th iminadiate effect.

adst:

1.

.
-~

Lw w2

/ .
/ . /,?/v g
. Qﬁfnma adis

Senior Civil Judge/Swalsi
Competent Authority

AV /S’(;‘.T Dated Swabi the: 24/ 2/ /2018
N ".‘ ——___—-—-—'7 N
Copigs 19 - )

The
T!if:

worthy Registrar, Pcshzzwar High Court, Peshawar
Hon ble District & Sessions Judge, Sviabl ATT
:\11 1ct Accounis Oih\.cr g\\‘o '

cial concernsd /f‘ opy
N ,;; ’

‘Q\or Cwﬂ/.! udgelSwabi

Competent Authorify
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. 118/SCJ DATED _24.01.2018 WHEREBY THE

2. that vide order bedring endst No.115-118/SCJ dated

R I e LI M

G
BEFOQLJH HON’BLD DIST RICT & SESSIONS JUDGE,
L 3 SWABI. -
NOMAN KHAN ....... VS ....... SENIOR CIVIL JUDGE SWABI.

Subject: DEPARTMENTAL APPEAL/REPRESENT. ATION
PO AGAINST THE ORDER OF LEARNED SENIOR

CIVIL JUDGE, SWABI VIDE ENDST; NO.115-°

APPELLANT, HAS BEEN REMOVED FROM
SERVICE ‘

e v ry

Respected Sir,

FACTUAL BACKGROUND

As a matter of fact, the appellant Noman Khan prays as under;
1. that the appellarft was serving under the administrative control
of learned Senior Civil Judge, Swabi and working as Process Server in

BPS-05 since 2012.

24.01.2018 the aﬁpéllant has been removed from service on’ the

stfength of an inquiry bearing No.15/6 dated 24.01.2018 whereby the

-

learned '.inquiry officer has proposed major penalty against the

appellant for his willful absence ffom his duty. .

e

T
3. that on the basis of said ptoposed perialty, the appellam was

¢

removed from service by exe1c1smg powets unde1 Rule—15(4)(11) of -

rew < s

m ~:-~ 'am

the Khyber Pakhtunkhwa E & [%Rul‘és Q@l lvarrdb’was penalized under




3 -‘j;g{{;f‘g,‘." b e s e SRR

learned Senior Civil ;Iudge, Swabj,

[

<

4. The appellant is a permaﬁént -_i!ling .'p_erson and v_vhb h-as‘ also
submitted his' all medical presc;‘ii)tiéns'/dchments to the llearned~
inquiry officer but v-wjthbut ke;eioing in mind t‘he lsaid-m'edical p]eé of -
the appellant, the learned inquiry officer Has sﬁggested major penalty

and ultimately the learned Senior Civil Judge has also ignored the said

- - T —

‘ pléa of the appellant and has illegally removed the appellant from

service which is liable to be cancelled in the interest of natural justice.

5. I am a poor man and having responsibility of my house
comprising of my whoie family because I am alone an earning man in

my family after the death of my father.

[t is very humbly subimitted that in future I will nev‘er- give your
" honour’s a chance of complaint or anything else in this regafé. /

It is therefore, requested that kée;;ing in view my above prayers
coupled with my financial position, the penalty aWérded to. me may

kindly be turned down or may be converted to sin sure Warhing and [

. |
will be very careful in future in discharge of my duties assign to me.

_- Noman Khan,

Process Servér/Appellént.
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AFFIDAVIT:

It is certified that except the present appeal, I have ngi/er made
any applicatioﬁ/app_eal against the Order of learned Senior C1v11 Judge, .

Swabi dated 24.01.2018.

Saeed Khan, -
} urt and Federal Shariat
Court, Peshawar

Moha
Advocate Hi
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l~N nTHE C YURT OF ROZINA REHMAN DISTRICT &
; ’f’ f. -‘ SESSIONS JUDGE, SWABI .

Den'lrtmental Anpeal No ]4/13 DPA of 2018 B

Date of Instatutlon | 14 02 2018
' Date of Decnsmn . ]2 09 2019
Noman Khan (ex-process server) D‘xstnc‘tjud»w;ary S_wab}.vy' ,
...... Petitioner -
Versus | .
- é;ﬁioy Civil Judge, Swabi. o - ., ‘...Respondent
JUDGMENT:

Apbéllant Noman Khan (e.x-procgss‘ server .Pigt_riqt
. Judxc1ary .S\;/ab:i),“Vi’éle#he&nsfaﬁt departmentalappealhas S
fnéde im.pugned the order dated 24.01.2018, rendéi;éd by
the then -learned Senior Civil Judge, Swabi ‘(l)e'reine-lftér | '
shall be referred as respondent), wheré;by the appeilant was |
removed from his service by" imposing major penalty upon.
him under Rule 4 (b) (iii) <;f Khyber Pakhtunkhwa

Government Servant (Efficiency & Discipline) Rules 201 1.

' 9 | - 2. As per backdrop of instant departmental appeal, the -
. a/? / s present appellant ex.-me‘mbef of process serving agency

Swabi, was reported to be absent from his duties since

19.10.2017 ull OL.11 0 On 0611 2017 an 1nqu1ry

0‘?;&‘

eamipcd Con, i :
. ri‘,c"’ir! v Cc-grf S.Jabs {
- ; ’ -:-:-;-,....—-'—v"" neatrgy=nol
. \'
A




o departrnent in particular. The condiict Of-'abpféllzéntf_ié';.é'e'lf-' S

e

= explanatory, reflecting him being not sincere to- his work .

and.there is no spacé for such like ¢areless individuals in """

any government sector, especially in Judicial départmént. .

- 10.' The .‘shbrt & long of the aforérhéﬁtioﬁ@df';Qét?ileda-_‘..

- scrutiny is that the impugned order dated 34.01.2018 is

. found being based on legal. assumption of law, Whi’c.h"_‘..-, )

~ requires no interference, hence, the same is maintained, - .

follow the event,,

while" the appeal in hand stands di”smiésed’..Cc')s';t's' 'shall." |

Sop tng Depiti
(‘l‘ x! : "ab‘
3o rae R ,__:..—- A~

 aades s

rar &

' __compilftion.

fi. 7t bt .ri2 Copy

Annog"nced:
B g 12,0000

o 684

ame

rJu s apphedltion  Leeaciiiccionacennees /

-

Daw ut ar erca?'mr of :;;;:TE;:.-:tI',ts1,....................

Dmc gn vehich the gery £

Cate on which &} R SR . ‘ =

S 3‘1.‘!.: et Cop ."5: ---------------- 73 SECEERR AR “"""‘"“"‘"“CM'M' *ﬂbloﬂhmmmmed 12.09.2019

1@&"{

S ’g order/judgment, whereas file of this court be consigned to .
A o

record room after its completion -and necessary
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

K

S
Service Appeal No.1321/2019 'SCapner
KPg-,
“ i@@-s ha‘ﬁ] \gyi;;: e
Noman Khan ..., Appellant
- Versus
District & Sessions Judge, Swabi etc. ....Respondents
INDEX
S# [0 - Description of Documents ~Date % | Annexure |} iPages
1. | Misc: Application with Affidavit : 1-5
12 Order thervehy appct]ant was imposed upon 08.12.2017 | Reply/i
minor penalty of Censure
3. | Medical Prescriptions Reply/2
4. | Letter of District & Sessions Judge, Swabi
for verification Medical Prescriptions 17.10.2018 | Reply/3
5. .i[l;ei;er in response to letter dated 17.10.2018 01.10.2018 | Reply/4
6. | Statements of Statements of Mr. Yazdani, o
Medical Technician and Mr. Fazal Amin, CT Reply/5
Surgical '
7. | Authority letter 03.09.2020
Respondents

Dated: 28 /09/2020




B/;{? ORE THE KHYBER PAK.HTUNK}IWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.1321/2019

Noman Khan .................. PR O Appellant
Versus

District & Sessions Judge, Swabiete........... O Respondents

REPLY ON BEHALF OF RESP()NDENTSL

Respectfully Sheweth,

- Preliminary Objections:

L That the instant Service Appeal has arisen out of the order dated 24.01.2018
whereby on the ground of misconduct appellant was imposed upon the
major penalty of removal from service. As a matter of fact, the whole

service career of the appellant is full of departmental proceedings and

warnings. Appellant, earlier was departmentally proceeded and finally was
imposed upon minor penalty of Censure as is evident from the order dated
08.12.2017 (Annex:-Reply/1) therein he was further directed to be careful

in future and in case of any default on his part strict action would be taken

against him.

II.  That appellant has neither cause of action nor for that matter locus standi to

file the instant Service Appeal.

III.  That the appellant is estopped/ precluded by his own conduct to file the
instant Service Appeal, hence equity precludes and/or bars the relief prayed

for.

IV. That the appellant has concealed material facts and has not approached the
Hon'ble Tribunal with clean hands, therefore, the instant appeal merits

outright dismissal.




Comments to Facts:

1.

"Para No.l of the Service Appeal is correct to the extent of appellant’s

appointment against the post of Process Server, however, as mentioned

“hereinabove that the whole service carecer of the appellant displays his

lukewarm attitude towards duities.

Para No.2 of the.Service Appeal is incorrect hence vehemently denied. In
order to explain the facts it is elaborated that earlier appellant owing to his '
absence during his posting at Tehsil Lahore was transferred to District
Swabi vide order dated 19.10.2017. He was required to assume thé‘charge
and commence performing his duty there but he failed so resultantly
appellant was proceeded for disciplinary proceedings and g0t~ suspended
from service vide order dated 02.11.2017. Tt is further elaborated that plea
taken by the appellant regarding his ailment is a concocted story. Medical -
Prescriptions (Annex:-Reply/2) presented by the appellant were thoroughly
considered and were transmitted to the concerned quarter for verification
vide letter dated 17.10.2018 (Annex:-Reply/3) which was duly replied vide
letter dated 01.10.2018 (Annex:-Reply/4) by submitting that the Medical

" Prescriptions do not relate to the Hospital. Furthermore, the Statements of

Mr. Yazdani, Medical Technician and Mr. Fazal Amin, CT Surgical who

“deposed (Annex:-Reply/S) that they had never examined/treated appellant.

This act of the appellant exposed him to another action including criminal

proceedings for cheating and forgery.
Para No.3 of the Service Appeal needs no reply.

Para No.4 of the Service Appeal is not admitted as alleged by the appellant.
Appellant was treated as per the prescribed mandate of law thereon he was
issued proper Notice and was afforded a proper chance of reply. It is further
averred that appellant was directed by the Respondent Department to join
the departmental proceedings but despite personal service, he did not
appear. Moreover, the entire record of the appellant transpires that he is a
habitual absentec inspite of various warnings issued to him but he failed to
oblige which shows seemingly his least interest in the service. A proper

inquiry was conducted by recording evidence in order to ascertain the



abscnce of the appellant which culm'inated into conclusion that appellant
without informing the office or moving any application for leave absented
himself from lawful dutics, thereon the Inquiry Officer proposed major
penalty. L

Regarding I’z'u—a_.No.S of the Service Appeal it is explained that Show Cause
Notice was issued t0> appellant on 01.06.2017 with directions to repiy the

same but he replied the same far beyond the prescribed period.

r
} o

Regarding Para No.G6 of the Service Appeal it is submitted that " albeit
appellant submitted his reply to the Final Show Cause Notice but the same

was not found satisfactory.

Para No.7 of the Service -/\ppeal is correct to the extent that appellant was
awarded major punishment of removal from service after meeting all the
.mandai’(;ry requirements of law. Il ts added that as per Section-15 of
Khyber Pakhtunkhwa Civil Servants Act, 1973 read with Khyber
Pakhtunkhwa Government Servants ( Conduct} Rules, 1987, a civil servant

1s bound to discharge his duty in accordance with law and rules otherwise

he shall be proceeded against.

Regarding Para No.8 of the Service Appeal it is -submitted that the
Départmental Appeal of the appellant was thoroﬁgh}y discussed arl'd was
finally dismissed on the following inter-alia in térmé “the conduct -of the
appellant is self-explanatory, reflecting him being not sincere to his work
and there is no space for such like cfareless individuals in any

Government Sector, especially in the Judicial Department.”

Para No.9 of the Service Appeal is incorrect hence not admitted. The

detailed reply has already been given in the preceding paras.




&

~ Reply to Grounds:-

1

A.

H&L.

Ground-A of the Service Appeal is incorrect. The impugned orders have

been issued in accordance with taw and Rules.

Ground-B" of the Service Appeal is also incorrect. All the mandatory"'

requirements have been complied with but there is a dubious service record
. N KAy’

. . : . 7

of the appellant which- constrained the high-ups to remove him’ from

service. - : ' i

Gfound'-C of the Scrvice Appeal is incorrect hence denied. The charge

‘against the appellant stood proved in view of material brought on the.record

through inquiry proceedings.

Ground-D of the Service Appeal is incorrect. Appellant was provided an

ample.opportunity of personal hearing.

Ground-E of the Service Appeal is incorrect. As already stated that despite

proper service the appellant did not appear before the Inquiry Officer/

Committee.

Ground-F of the Service Appeal is incorrect. Appellant was provided a

reasonable opportunity to reply the Show Cause Notice which he belatedly -

replied.

Ground-G of the Service Appeal is incorrect. Leave of a Government

servant is subject to the discretionary sanction of the leave granting

authority and can never be claimed as a right.

Grounds-H & 1T of the Service Appeal are incorrect. The detailed reply has

already been given in the preceding paras.

‘Ground-J of the Service Appeal needs no reply.




N

ft is, thereforé, humbly prayed that on acceptance of this reply, the appeal

of appellant may graciously be dismissed with costs.

Respondents
() : ~ Respondent No.1 &%
- : ‘

Respondent No.2

Rcsponden@

Dated: 2 € /092020

Verification

Verified that the contents of this Reply are true and correct to the best of

-my knowledge and belief and nothing has been concealed from this Hon’ble

Tribunal.

District Courts, Swabi




Blor-03 08/12/2017

Accused/official namely Noman Khan Process -Server

present and submitted reply to the show cause notice coupled

with medical documents, placed on file.

Perusal of file shows that, the instant inquiry -

proceedings under Khyber Pakhtunkhwa Act No.XVII of 1973

Government © of Khyber Pakhtun‘khwa; _ Lfficiency &

-

‘Disciplinary Rules 2011 were- initiated agamst the official

named above, on the basis of the order of lcamcd Additional
District & Sessions Judge-1, Swabi dated 11.10.2017 in case
titled “Abdul Rahman vs Said Khan” about the failure of
execution of process entrusted to the accused/ official.

v

Consequently; following the proper procedure, a show

cause notice was given to the accused / official, who submitted

written reply, which was held unsatisfactory. As a result,
inquiry under Rule-5 of H&D Rules, 2011 was initiated against
him. Charge sheet as well statement of allegations were
framed and Muhammad Irfan learned Civil Judge-11, Swabi
was appointed as an Inquiry officer in the matter for
conducting an inquiry under Rule-10(1) of the 1&D Rules,
2011 Mr.Sarda.r All, Naib . Nazir was appointed ac
representative on behalf of departmcntland the record of .th‘e
casé/i_nquiry was sent to the learned inquiry officer.

On completion of inquiry, file alongwith record and
report was reccived from the learned inquiry officer which

was perused,

Report of inquiry  officer states that, the inquiry

proceedings were conducted in absence of the accused official




.

- X -

ml.u'e 08/12/2017

der-03

as he did not join the proceedings despite submission of his

reply/defense. ‘The learned inquiry officer summoned the

accused /official to give him another opportunity for the best
interest of justice, as the question of his career and bread &

butter is involved. Due to which the accused/ official appeared

before the learned inquiry officer, without bothering to

request for setting aside the exparte proccedings and his
oxoncration. Conclusion of the inquiry report states that, “the
accusedfofficial is a delinquent official and has failed to execute
process entrusted to ltim nor has properly served neither returned
the same, with further observation that reportedly the official does
not execute the summons/notices entrusted to hint in routine”. The
inquiry report though states that, the allegations leveled
againsl‘ the accused are proved, however, penalty has not
been proposed. M.ca.nwh ile, final show cause notice was given
to the accused official and he submitted reply to the same,
pleading innocence on ground of his chronic ailment.

In the circumstances and in view of the findings of

.

learncd Inquiry Officer, a minor penalty of “censure” is
imposed. on the accused under the Rules-4, sub-rule (i) clausc
(a) of the Khyber Pakhtunkhwa Government Servants (E&D)
Rules 2011 and notice to this effect is served upon him. Office

is directed to make an entry in this respect in the service

rocord of the official. File be consigned to record room after its

completion.

Announced:
08.12.2017
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Phone # 0938-280372
Fax #0938-280117

dsjswabi@yahoo.com .
dsjswabil@gmail.com

¥ '-; L2 Swabi

. @5'3‘.’ by i‘ ter ) ) )
RS ,,;'»‘ L7 ¢ The Medical Superintendent,
Y p s, o District Head Quarter Teaching Hospital,
it Bl Swabi

' 7{;'é,ubje_’ct: VERIFICATION OF PRESCRIPTIONS

ak”
. Lo ': 6 *“
Dlstnct & Sessions Judge, ' "‘ "

Find enclosed herewith copies of your letter No. 3399/R-2 DHQ
Teaching Hospital, Swabi dated 01-10-2018, prescriptions vide OPD No. 55610
dated 16-07-2018, OPD No. 69722 dated 23-08-2018 and OPD No. 74943 dated
01-09-2018 and copy of affidavit submitted by the appellant /petitioner namely,
Nouman that he was examined by one Mr. Yazdani and prescriptions were

handed over to him by one Mr. Fazal Amin, Anesthesia Technician, with a

P <

request to enquire into the matter that whether Mr. Yazdani is a doctor or a
Technician and whether he was competent to medically examine the appellant
/petitioner named above and issue the alleged prescriptions régarding the
petitioner/appellant.

You are requested to submit his report in this\regard, positively on

or before the date fixed i.e. 30-10-2018.

(Muhammad Adil Khan)
District & Sessions Judge,

vy 0 Swabi
/

A
”f“\x Jg- i, . RIS &
,‘ e . o . B o M R, R,
Y s A ‘q.(lx'; PO *-L ~*~*‘*&\m~‘.g-ij;,;m,~ A 08 6 el ﬂ;.ﬁ.@ﬂiﬁ&f%&@;@‘L.L—--‘
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’<-- . "_-A- [ “ . . U '
4 Qfﬁée’OZThe Medical Superintendent DHQ Teaching Hospital Swabi
T7phone & Fax #: 0938-221267 v

No. 3 3 99 /’mﬁﬁTeaching Hospital Swahi Dated: .9/// o~/ f

7

The Honorable District & Session Judge ’
Swabi

Subject: VERIFICATION OF PRESCRIPTION
Sir,

Reference summon No0.5790 Dated 26/09/2018 on the
subject cited above. . |

It is for information that the OPD chit and prescription
issued to Mr. Numan Khan does not related to this hospital.

Report is hereby submitted please.

e

DHiTeachi g Hospital

Swabi

Y \° Miye

Teguil /O Hetping Hands Mluws Dis .. .
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No 2?"’?'/"95 | | ' Dated: _@3. 29 2020

Phone # 0938-280372
Fax #0938-280117

dsiswabi@gahoo.com
dsjswabil@gmail.com

Authot‘ig Letter

" (Ref: PHC Letter No.18707-51/Admn: dated 07.09.2019)

. Mr. Zulfigar Ahmad (Nazir) is hereby authorized for the following acts, on beh.alfl._ of

. respondents No. 01 & 02 (District & Sessions Judge and Senior Civil Judge-Admn Swabi), in

case Bearing No. 1321/2019 “Noman Khan.:.Vs... District & Sessions Judge Swabi etc”
pendmg before Hon’bie Khyber Pakhtunkhwa Servxce Trlbunal Peshawa.r

L
IL.

1L

V.

VI

VIL

VIII

IX

To obtain copy of brief /record from the Honorable Court/Tnbunal seized of the

.- matter and also prepare a separate case hlstory
- To submlt comments /reply to the office of worthy Reglstrar Peshawar H1gh Court

* Peshawar for vettlng

To obtain signatures of the respondents on the final draft of such comments /reply

To obtain affidavit from the worthy Reg1strar within requ1sxte time, for subm1ssmn of
comments/reply before the Honorable Court /Tribunal.

To file affidavit on behalf of the respondents, where Reglstrar is not party for timely
submission of comments/reply before the Honorable Court /Tribunal.

To attend on each hearing along with record for assistance of the Honorable Court'
/Tribunal and to record progress of the case.

To communicate next date of hearmg to the Regxstrar and the authorlzed /nommated N
ofﬁcer(s)
To obtain attested copy of the judgment immediately after decision of the subject case
and to provide the same in the office of the Registrar and to the authorized |
/nommated officer(s).

To inform the authorlzed /mominated officer(s) as to whether case has been approved :

for appeal JCPLA before the Apex Court.

Dated: 83 . 89 2000 ’ W

HAFIZ NASEEM AKBAR
District & Sessions Judge
Swabi

\\desktop-kdh522j\office files\185. departmental appeals\202Qauthority letter.docx
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#7910m020 Gmail - Reply in S.A Appeal No.1321/2019 titled "Noman Khan vs District & Sessions Judge, Swabi’

District Courts Swabi <dsjswabi1@gmail.com>

_ Reply in S.A Appeal No.1321/2019 titled "Noman Khan vs District & Sessions Judge,
. Swabi" - .

Khaled Rahman <khaledrahman.advocate@gmail.com> . l o ' Mon, Sep 7, 2020 at 8:57 PM
To: dsjswabi@yahoo.com, dsjswabi1@gmail.com : :

Assalam-o-Alaikum!

" Attached please find herewith Reply'in the subject Service Appeal for perusal and signatures. Please insure the
signatures and return of the Reply-for the signature of the worthy Registrar so that the reply be submitted in the Service
Tribunal well within time. ' ’ E '

Regards

~ Khaled Rehman
. Advocate,
Supreme Court

s

41 Noman Khan vs PHC Removal Reply Tri 08.09.2020.doc
1 65K ‘

htt_ps:.//mail.googIe.com/maiVu/O’?ik=276aeeafea&view=pt&search=all&permmsgid=msg-f%3A1 6771912709369887 18&simpl=msg-f%3A16771 91 2709... 1M

o
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sE4SRE THE KPK SERVICE TRIBUNAL PESHAWAR.

Service Appeal No 1321/2019

%E%ANN&Q‘
Noman Khan..eeeereverernasen PP RNRPRRPPTE Appella&t_ﬁe& '; ..
VERSUS
District & Sessions Judge & OtherS.eesessressavasararsvarnanes Respondents

REPLH ATlON ON BEHALF OF THE APPELLANT.
I
REPLY TO PRI-L[MINARY OBJECTIONS.

All the objections raxsed by the respondents are incorrect and as such
denied. The .appellant has got a valid cause of action and locus standi to
bring the present appeal is not estopped by his conduct to bring instant
appeal, the appeilant has approached this honorable tribunal with clean

hands and the .appe\lant has concealed nothing from this honorable

Tribunal.

REPLY TO FACTS/GROUNDS:

Comments of the respondents are full of contradictions, rather

amounts to admission§ and are based on malafide. Respondents have
failed to 'show that the version of the appellant is incorrect. Even
-respondents lhave failed to show and substantiate their version referring to
any law and rules. In the circumstances the appellant has been deprlved of
his rights without any omission or commission on his part and he has been
deprived of his rights g'paranteed by the Constitution and law of the land.
Respondents have failed to deny that the appellant was proceeded for 13
days absence and for which major penalty has been awarded to the
appellant. Respondents have also failed to show that proper'proceedings
as per law including proper inquiry were conducted. No charge was farmed
against the appellant .as no charge sheet was communicated to the
appellant, thus condembed unheard and in utter violation of law and rules
on the subject. ‘Resporfjden;ts have also admitted that sufficient leave is
‘there in leave account of f:he appellant which could have been adjusted

against. The appellant has been condemned unheard and as such th



lmp’, ~ed order is llable to be struck down. The lmpugned order is v0|d
being passed in utterE violation of law on the subject as such entre

superstructure built is liable to fall automatically.

Respon'dents have tried to twist the facts, and tried to cover the|r
.omissions, commlssmns and lacunas. The valuable rights of the appellant
are involved 1rom WhICh he cannot be deprived. The appellant could not be
made to suffer for the fault of others as,no one, could be punlshed for the
fault of others. In the ;cwc;umstances the appellant has not been treated

according to llav'v and rul;es Being his fundamental right.

It is therefqré prayeld that appeal of the appellant may kindly be

accepted as prayed for. L
| 'Y\,W(M

Dated:-19-01-2021 Appeliant

Through
\ ul\“%z;
Fazal Shah'Mohmand

£ ¥
Advocate, * &f- :

. Supreme Court of Pakistan
AFFIDAVIT

, ; | .
I, Noman Khan Ex Process Server, District Judiciary Swabi, (the appellant),

do hereby solemnly affirm and declare on oath that the contents of this
Regllcatlon are true and correct to the best of my knowledge and belief

and nothmg has been concealed from this honorable Trlbunal

DEPONENT
\ 1
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