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Service Appeal No. 721/2024
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THE GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH THE SECRETARY -
CULTURE, TOURISM, ARCHEOLOGY & MUSEUM DEPARTMENT, PESHAWAR

PARAWISE. COMMENTS ON BEHALF OF THAT THE RESPONDNET SUBJECT AS
UNDER '

' Resliectfully Sheweth,

* Preliminary objections:

i, That the appellant has no cause of action to file the instant services appeal.
ii.  That the appeal in hand is not maintainable in its present form.
il That the appeal is bad for mis-joinder/non-joinder of unnecessary and necessary parties.-
- iv.  That the appeal is based on rﬁisrepresentation of facts, hence the appellant is estopped by
his conduct to file the appeal. |
v. That the appellant has got all his back benefits along with increments and salaries été.
Vi _That the appellant has been conditionally regularized vide this department nbtiﬁcaticﬁn
dated 21.01.2022 as a waiter in BS-06.
_vii. That thé appellant has misrepresented the facts.
viii.  That the appellant has not come to the court with clean hands.
ix. That the appeal is barred by law and limitation.
x. That the appellant is estopped by his own conduct.

xi. That the appellant has accepted his present post on stamp.
ON FACTS

1. Pertains to the record. |

2. Incorrect. The appellant was an employee of PAITHOM which was a ‘corporate body
registered under the Societies Act, 1860 on 4" June 2003 as a Joint Venture between

" the Government of Pakistan and the Government of Austria which was devolved to

the provinces é]ong with its employees. The PAITHOM employees does not fall in
the definition of section 11B of the civil servants act of 1973 being corporate .
employees.
Therefore, the relief requested under section 11B (1) of the Civil Servant Act was no.t-

applicable in respect of the appellant,
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3. The appellant along with other employees of PAITHOM filed WP No. 507-M/2017,
~ which was clubbed with '-546-Mf201? and 655-M/2017 and a joint decision waﬁ ‘
-announced on 18.04.2018 directing the Tourism Department to treat them like other
regular employees of PAITHOM by extending them the privileges on the analogy of
civil servants. The foundation of the judgment is rested on Judgement in WP No. 67-
M;’2017 {Annex-A), wherein Mr. Hurmat Yab Chef instructor, who himself was a -
corporate employee promised the court that he will regularize the petitioners and thus
a wrong drder_ was made a precedent for judgement in 546-M/2017 and other by the
alp'p.ellant (Annex;B). The Tourism Départment filed CPLA No 556,557 and 558-P of
2018 in the -Supreme Court of Pakistan which was time barred by twenty-one days.\
The operative part of the Judgement of the August Supreme Court of Pakistan is
reproduced as below: - | '
Learned Additional Advocate General JSurther states that before the High court,
parties have gpparently committed fraud and made a misrepresentation tm.d' the
High court itself had wrongly exercised jurisdiction under article 199 of the
constitution and thus the petitio&er will avail remedy by way of an application under
- section 12/2 CPC to ensure that whatever wrong has been done through the
impugned order is corrected. In view of the submission of the learned Additional =
Advocate General, we find nothing to enter into merits of these cases. All the
petitions are therefore dismissed. The applications for condonation of delay are also -
disposed of (Annex-Cj. _
The department regularized the corporate employees of PAITHOM conditionally on
‘21* January 2022 (Annex-D). ' .
4. Correct to the extent of filing of application under 12/2 CPC in the Peshawar High

court on the directions of the Supreme Court of Pakistan. The subject application was
converted into WP No. 655-M/2017 (Annex-E) in the Peshawar high court which was
again clubbed with the COC No. 54-M/2019 filed by the appellaht which was
dismissed vide detailed judgment in 2-M/2020. (Annex-F)

5. Incorrect. The appellant along with in-charge PAITHOM were conditionally.
regularized on 21* January 2022 on the directions of the Peshawar High court in its
judgment issued on 18.04.2018. Mr. Hurmat Yab In-charge PAITHOM illegally
issued the promotion notification when he himself was not a regular employee. The
Tourism Department ordered a fact-finding inquify into the illegal orders issued by
Mr. Hurmat Yab In-charge PAITHOM, followed by full-fledged inquiry and the |
allegations were proved against him and penalty was imposed upon him by the
Department. The aforementioned promotion notification was frivolous having no legal
backing and was therefore held in abeyance by the department. Therefore, how come
an order issued by a person who is legall'y incompetent can be quoted as legal
p.recedent. Therefore, the said notification is illegal and was therefore held in abeyance

and later on withdraw by Mr. Hurmat Yab.

6. lncorrect.. The ap'pellant along with in-charge PAITHOM were conditionally
regularized on 21% January 2022 on the directions of the Peshawar High court in its




judgment issued on 18.04.2018. Mr. Hurmat Yab Chef In-charge. illegally issued the

notification when he himself was not a regular employee. The Tourism Department -
ordered a fact-finding inquiry into the illegal orders issued by Mr. Hurmat Yab,

followed by full-fledged inquiry and the allegations were proved against him and

penalty was imposed up;Jn him according to.E&D Rules. The aforementioned

promotion notification was frivolous having no legal backing and was therefore held

in aﬁeyance by the department. Therefore, how an order issued by a person who is

incompetent can be quoted as legal precedent. Mr, Hurmat Yab later on, on 02-01-

2024 withdraw his illegal promotion order. |

7. Incorrect. The inquiry was-concluded and Mr. Hurmat Yab was penalized for issuing
illegal promotion orders.

8. Incorrect. The subject promotion order was issued in contravention of rules and
regulations therefore, the department held the subject notifications in abeyance and -
notiﬁed a fact-finding inquiry against the in-charge PAITHOM which was followed
by a full-fledged inquiry, and all the illegalities committed by him were proved against
him and the subject promotion order was cancelled by Mr. Hurmat Yab.

9. Incorrect. As explained above.

REPLY ON GROUNDS

A. Incorrect. The subject notification was illegal issued by In-charge PAITHOM.

B. Incorrect. None of the rights of the appellant is violated. The request of the appellant is -

illegal and baseless. '

C. Incorrect. As explained above the subject notification was illegal issued by In-charge
PAITHOM and he was penalized for that as per rules. _

D. Incorrect. As explained above the notification was illegal issued by the In-charge
PAI-THOM Mr. Hurmat Yab who was not legally competent to issue such orders and he

- has been awarded penalty. o

E. Incorrect. The appellant is always trying to misguide the court. A proper inquiry was
conducted in the ibid illegalify of the In-charge PAITHOM Hurmat Yab and he has been
awarded penalty. (Annex-G) |

F. Incorrect. As explained above.

G. Incorrect. As explained above.

H. Incorrect. As explained above.

1. Incorrect. Pertains to record.

J.

Incorrect. The appellant always misguides the court through wrong statements as

respondents have filed CPLAs against the illegal regularization of the appellant in the

Supreme Court of Pakistan which are not yet fixed for hearing.

K. Incorrect. Hence denied.

Incorrect. The appellant has enjoyed the fruit of wrong promotion therefore, he is also

liable for omission and commission under the law,

. Incorrect. Tl{e in-charge PAITHOM was not competent to issue such like illegal orders as

explained above.



N, In(_:or'rect. Hence denied.

Therefore, keeping in view the position explained above the appeal may be dismissed as not

(—

(Dr. Muhammad Bakhtiar Khan)
Secretary,
Culture Tourism Archaeology and
Museums Department
Respondent No. 01

based on facts, with cost.




GOVERNMENT OF, KHYBER PAKHTUNKHWA
CULTURE & TOURISM DEPARTMENT.

13-A, KHYBER ROAD, PESHAWAR CANTT:

O

'NO. SO (LIT)/C&TD/1- 565/2023/ Akbar Ali
Dated Peshawar the, 09" September, 2024.

AUTHORITY LETTER

Mr Arshad Igbai, Section Officer is hereby authorized to submit the='
joint Paramse comments and attend the Service Tribunal, Peshawar in Serwce )
Appeal No. 721/2024 titted “Israr Ali vs Govt. of Khyber Pakhtunkhwa & others

“on behalf of the unders;gned till the flnal decision of the case.

iy~

Secretary to Govt. of Khyber Pakhtunkhwé,
Culture, Tourism & Museums Department.
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Affidavit.

{, Dr. Muhammad Bakhtiar Khan, Secretary, Culture & Tourism Department

Khyber Pakhtunkhwa, do hereby solemnly affirm and declare an cath that the contents '.
of Parawise Comments in thé above Service Appeal are true and correct to the 568’[ of . EREY
~ my knowledge and belief and nothing has been concealed form this Hon’ble Tribunal. e
It is further stated on the cath that in this appeal the answering respondent has neither

been placed ex-parte nor their defense is struck off.

Gyl

SR - - DEPONENT
N - : CNIC
Cell No.

|dentified By

LD. ADVOCATE GENERAL
KHYBER PAKHTUNKHWA
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Serial No. of arder

PESHAWAR HIGH COURT, MINGORA BENCH
(DAR-UL-QAZA)}, SWAT

FORM OF ORDER SHEET

of proceeding

Dalo of Order or
Procoedings _fhscessary,

Order or other Proceedings with Signalura of Judga and thal of poriias or counsel whase

2 3

i 1

_','-.'-' 3%

17.5.2016 | W.P No. 67-M/2011

With Interim Relief

Prescnt: Mr. Aurangzeb, Advocate for the petitioners. -
Mr. Sabir Shah, A.A.G. for the’ﬁa‘spondenis
alongwith Hurmatyab Khan, Incharge '
PAITHOM in person. '

RkKk

'LAL JAN KHATTAK, J.- Petitioners through this

_petition seek their regularization into service.
Facts of the case need no reiteration as the

leamed. A’A.G. alongwith Mr. Hurmatyab Khan,

is ready to consider the case qf petitioners Nasib Guj,

I\;Iu_qarab Shah, Sher Zaman and Mohibuilah for their

re'gulariiation into service while that ofpetitiohefﬁ Khadi

.Gul and Nooruilah cannot be considered for their being

overaged, to which learned counsel for the petitioners
: canﬁidly agreed and did not press this‘ petition any more,

In view. of the above statement of the learned

A.A.G. and Incharge PAITHOM, this petition is disposed

Incharge PAITHOM, stated at the bar that the department -

of with directions to the respondents to consider the case _




of aforementioned four petitioners for their regularization |

within a period of one month.

Anﬁoamced
17.05.2016

LY

>

;
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JUDGE

JUDGE
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Nt " PESHAWAR HIGH COURT, MINGORA BENCH (DAR-UL-QAZA),
: - ' : SWAT. '
FORM “A”
FORM OF ORDER SHEET.
Serial No of | Date of Order or | Order or other praceedings with-Signatu:e of judge or Magistrate and that of
order o_f L Proceeding parties or counsel where necessary :
| {_proceeding ' :
1. -2 ' 3

.| 18.04.2018 | W.P No. 546-M/2017 with IR |
] Present:- - Mr. Khwaja Salahuddin Advocate for

: . the petitioner,
N ‘ a . . B .
? S Mr. Arshad Abmad, Additional A.G for
R : © respondents.
' | | okdokk

MUHAMMAD NASIR MAHFOOZ, J:- Through

this single- order we shall dispose of ih_stant as well as

the connected W.P No. 655-M/2017 titled, “Liggat

| | Raza and other Vs Govt of Khyber Pafchtunkhwa and

others” and W.P_No. 507-M/2017 .t:itl_ed, “Haq Nawaz

and others Vs Govt of Khyber Pakhtunkhwa and

,: ' others ”. The petitioners prayed that:-

“On acceptance of this writ petition, this
honorable court may graciously be issued
" wrils and direct the respondents. to treat
. _ the services of petitioner as regular
N o employee from the date of his initial
: . appointment  and . o issue

: _  order/notification- Jor .regularization of
4 : services of the petitioner by extending all
' ' ' benefits  allowed 1o - the reguiar .

ﬂ'g@. Government  Employees  of - the

Departinent”,
2. Brief facts of the instant case are that petitioner has

the qualification of B.A with Diploma in Hotel

management from Pakistan Austrian Institute Of Tourism

N
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‘their comments.

And Hotel Management (herein referred as PAITHOM)

‘and got traininé at Margala Hote} Isl.arnabad and "Sheraz -

Arena Peshawar. In 2011 the respondents appointed the

| petitioner” as Instructor & House Keeping Incharge on |

| contract basis for six months which was extended. from

time to time. The respondents assured the petitioner that

his services will be regularized but till date no such step

on slip foot and at risk beside a having good hands, best
performance, dutiful and having no adverse remarks.

Petitioner approached the respondents time and again to

| admit his claim but they refused.

SOI-M/ZOI’? and W.P No 655- M/2017 alleges that they

have been regularized since the year 2011 but they are not

being treated as Government Servants at par with others

and their pay scales have not been revised since then and
due ‘to th1s reason they are not being held entitled to
perisionary beneﬁts and other allowence that is enjoyed by
_o:chersllike health Insurance, Group --Ineurance, G.P Fund
etc,‘henCe the instant writ petitien.

3. Respondents were summoned who submitted

-

4, Arguments of leamed counsel for the

petitioners and learned Additional A.G for respondents

‘has been taken by the respondents and thus the petitioner is’

Similarly petltloners 1n connected W.P_No.
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heard and record perused.
5. In the. comments of respondents it is
mentioned that after serving for 4 years and 7 months in

the institute his -request for regularization was sent to the

| | department vide ie_tter dated 3.6.2016. He served in Hotel

-Margala Islamabad and Sheraz Arena for two years and

three months and for l.year in 7 Stars Hotel at Lahore and
his services were adjusted in the ins_titute'a's Housekeeping
Incharge on the basis of l-liS good performance. It is also
mentioned that other employées of PAITHOM were
devolved as reglular employees in the institute by the

Federal Ministry of Tourism (Defunct) but the petitioner

| was appointed after devolution so none of his

constitutional rights have been violafe;d.

6. | The experience required and his past career
does not show anything to even impliedly assume to cast
any adverse doubts against him. From the year 2011, he is
performing ‘duties in PAITHOM on .con'solidated salary
initially for six months and then extended with the passage
o% timé and he has consistently requestecll_ for renewal/
extension and regularization éf his services 1t:lrut the
respondents are adamant tq-appf‘eciaté- hi!s past career or
his “services. Petitioner has also relied on Khyber
Pakhtunkhwa Civil Servants (Amendmentj Act, 2015

whereby section 11 (b) has been -added relating to

LRt
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absorption of appointment - of Federal Employees. In

accordance with this provision af those employees of the
Federal Govefmnenf who are holding vafious' posts in
_Federal Government entities on regular basis before the
c.ommencement of 18" amendment of the constitution and
the said entities has been devolved to pr-ovinee_z, shall be

deemed to be the Civil servants of the province and they

manner.
7. An office memorandum dated 6.09.2000

regarding policy of the Govermnment -about autonomous

bodies indicates the intention of Government to either treat

them as Government Department or as a company

registered under the company laws -but no final decision
has been annexed with the comments herein. An office
order dated 26‘.09.2016 reveals that the Provincial
Government regularized services of Mr. Naseeb Gul,
Gardner, M‘r. Mugqarab Shah, Security Guard and Mg
Mohibullah Secuﬁty Guard w.e.f 17.05.2016 and that too
in pursuance to decision of this Courtlin W.P No. 67 of
2011 dated 17.05.2016. Similar Heatﬁent .has' been meted
to one Sher Zaman Gardner on 18 04.2016. Yet another
demsmn passed by admlmstrauon of PAITHOM dated
09.02.2011 and 23.02.2011 reveals that services of 20

employees have been regularized who are serving in BPS
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1 to BPS-6. Letter dated 10.04.2004 reveals that 93 posts

were newly created in PAITHOM in_ BPS-16 to BP S5-20. ’

of Tourism, Tourism Division have transferréd the

| employees Qf PAITHOM to the Government of Khyber

_ Pakhtunkhwa.

9. Honorable Supreme Court of Pakistan in case

| | titled, “Tikka Khan and others vs Sved -Muzafar Hssain

Shah _and others” reported” as” 2018 SCMR 332, has

provided, as follows,

“Itis not cven a case of absorption by any
attribute. The case of the respondents
precisely “is that many ministries were .
abolished and reorganized in the wake of
the Constitution (18") Amendment Act,
2010 and that they being the employces of
the ministry abolished were transferred _
to the ministry reorganized. Transfer of
the  respondents to  the ministry
reorganized cannot be scen through the
prism of rule 4.of the rules mentioned
above. Their case is fully covered- by

Serial No.33 (6) of Estacode, Volume 1
Edition 2007, In this context, their case
would be more akin to Rule 4A rather
than Rule 4 of the Rules. No cannons of
interpretation would seratch or strike off
their past service when'they on abolition
of " the ministry, were ‘compulsorily
transferred to the ministry of Religions
Affairs and Interfaith Harmony.”

Reference is also made to case titled, “Board

of Intermediate and Secondary Education and another Vs

Muhammad Altaf and others” reported 2018 SCMR 325

relevant para is reproduced as under,

“The. respondents were employed by

8. Vide notification dated 31.03.2011 Ministry

the petitioner Board, they have been
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(Sanaulah) Doz

working as Drivers, clerks, Naib
Qasids and Security Guards for
considerable period of time, on daily
wages. Some of them .have been so
- working since the year 1996, However,
-their ‘empluyment confracts were
. terminated after every 89 days and
were resumed a day thereafter. All of
them have certainly  served the
petitioner Board for not less than 9
mounths, however, with artificial

breaks, as noted above, intent to avoid
their regularization,” '

10. We are constrained “to hold that the
petitioners deserve to be freatecl similarly as the other
employees of PAITHOM have been treated and

regularized and no distinguishing features has been

asked for. Theréfore, the instant writ pefiti on Ias well as the
connected writ pefitions are allowed and the respondents
are directed to treat the petitioners similérly and allow
them the same benefits as regular employees are entitled
under the c_ivil servants Aét and the ruIe_s framed their

under as they are regularly performing their duties from

the last so man}* years.

Announced; - o JUDGE
18.04.2018

pointed out by the learned A.A.G to deny them the relief
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_KHYBER PAKATUNKHWA |
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- PESHAWAR, WEDNESDAY, 16" MARCH, 2022, o -
GOVERNMENT OF KIIYBER PAKITTUNKHWA, SPORTS.'TO’UI:EISM. ARCHAECLOGY, .
MUSEUMS & YOUTH AFFAIRS DEPARTMENT S

NOTIFICATION

Dated Peshawar, the 21% January, 2022,

-88-: Pursuant to the Peshawar High Court Mingora Bench
decision in W.P No. 546-M/2017 dated 18.04.2018 read with COC No. 55-M/2019, W.P No. 507-
M/2017 dated: 18.04.2018 read with'COC No. 54-M/2019, W.P No. 655-M/2017 s_’ead with -CO'C' N'q'. :
b3 M2019 and W.P No. 250-M/2018 and in light of the opinion of Advocate General,
Khyber Pakhtunkhwa contained in Letter dated: 25.02.202% duly endorsed by Law Department,
Khyber Pakhtunkhwa vide letter dated 04.03.2021, the Competerit Authority (Chief 'Minister.
Khyber Pakhtunkhwa) is pleased to conditionally regularize the services of the following employees of
Pakistan Austrian Institute of Tourism and Hotel Management (PAITHOM), Swat as C’ivi_l Servants,
with effect from the dates mentioned against each, sub fin Hlon of A .10

P12021, No. 109-P/2021, No. 110-P/2021-and. No. 58-P/2021 filed by Sports & Tourism Department,

Khyber Pakhtunkhwa in the Supreme Court of Pakistan, under the terms and conditions mentioned
below: . . .

$# | Name of the: Employee

‘Designation with 8PS~ | Date - of
'_ o ~____| Regularization
| 1: | Mr. Hurmat Yab Khan S/o Chief. Instructor (BS-19) . - 22.10.2007
! Hammeeyat Yab Khan : N e | o
¢ 2. | Mr. Liagat Raza S/o ‘| Administrative Officer -17.10.2007
Said Raza . lBs17n
3 .| Mr. Waheed Murad S/o - ' | Instructor (BS-17) 01.12.2041
Murad Ali ) - - '
4. {Mr.HagNawaz Sfo - | Supervisar (BS-07) - 01.07.2008
-Aziz:ur Rehman T ) L : . L
8. {Me Ali Shah Sfo Habibulish - T Waker me e 1 01.07.2008
8, | Mr. Akbar Hussain $/0 Mohammad - | Waiter (BS-06) . 1 01.07.2008 _
4. Saeed - . : :
b7 1 Mr. Akbar Ali Khan Sio | Waiter (BS-08) ~ 101.07.2008
. | Shah Wazir Khan S ' :
8. i Mr. Nisar 4 Hag S/o Waiter (BS-08) - 010?2068 T
1 Muhammad Rahim ' ' : v '
-8 | Mr.Adi Shah Mian S/ ' Waiter (88-08) T T 57073668
l . 1 Mian Muazam o _ _
10 | Mr tsrar Al S/ | Waiter (BS-06) .| 01.07.2008
- Y Gardar Al ' [
11| Mr. Apid Shah S/e - | Waiter (B80) T T [ 01.07.2008
© . | 'Mian Muazam : '

» . o e
e
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‘[ Receptionist (85-05) ~ T 1 072008
... Y'=hKhan ) - P n
13 | Mr. Nasrullah Khan Sio Electrician (BS-05) 01-07.2008 ‘{
Snah Rasoo! e S S
#.%% | Mr. Asghar Shah S/o Room" Attendant | 01.07.2008
©, F:r00q Shah (8S-05) —— .
15 | Mr:Tahir Khan S/o ‘Reom Attendant | 01.07.2008
_ |.EirMohammad Khan =~ | (B8-05). o we e
16 | Mr. Mian Sher Ali Sfo ‘Washer! Presser (BS-05) | 01.07.2008
Mian Syed Zahis : . L. '
17 | Mr. Arshad Sio " {Washer/ Presser (BS-05) 01.07.2008
Muhammad Zaman _ S a- ] [ ;
i 7% 1 Mr. Mehboob-Ur-Rehrmian Sfo Toti ™ | Washer / Presser (B8:05) | 61072008 ]
I ;Knan . . . . - o e .~ — ——
. 19+ Mr Murad Ali Sfo Qubad _ | Cook.(BS-03) 01.07.2008
20 | Mr. Mumtaz Ali Sto Cook (BS-03) 01.07.2008
GuRahim 1___-r :
21 | Mr. Akbar Khan Sio Cook (BS-03) 01.07.2008
... | Muhammad .Ghani :
22 | Mr. Abdul Khaliq Sfo Office Attendant ~~] 01.07.2008
{ FazalMuhammad . (BS-03) _ -  Eeh
1 23 -| Mr. Ghafoor Rehman Sio Fazal-e- Helper (8S-03) . {01.07.2008
Subhan N _ -
24 | Mr. Sher Zaman Sfo Gardner (BS-03). | 01.07.2008
... | Muhanmad Ghafoor ) IR N
25 | Mr. Naseeb Gul Sfo Rozi Gul Gardner {(85-03) 01.07.2008 +w~:p ‘
+28. | Mr. Mugarrab Shah S/o Security Guard 1'01.07.2008
_ | Mohammad Qamar -.—|-{8S-03) S —
27 | Mr. Mohibullah Sto | --1 Security Guard. . 01.07.2008.
Muhammad Ismail : (85-03) _ '
t.l 0 . N

Mr. Javed lqbal Khan Sfo Majeed

TERMS “ND CONDITIONS:

T

The services of all the employees of Pakistan Austrian |nstitute of Tourism and“Hotel
Management (PAITHOM) shall be governed by the Khyber Pakhtunkhwa Civil Servants
Act, 1973-and all the laws applicable-to the Civil Servants and.rules framed thereunder.

.. They willbe governed by the Khyber Pakhtunkhwa Government Servants (Efficiency and

- . -

-

Disciplinary) Rules, 2011 and Khyber Pakhtunkhwa Government Servants (Conduct)
Rules, 1987 and any other instructions which may be issued by the ' Government from time

to time. .

They will not be entitled to TA / DA on appointment.

-~

T

in case-the above terms and conditions are acceptable, an UNDERTAKING to llhiéﬁdffect on.
a Judicial Stamp Paper duly attested by the Oath Commissioner should be. produced: in

Sports, Tourism, Youth Affairs,.Culture,” Archaeology & Museums Departme
Pakhtunkhwa and submil arrival within 15 days on the receipt-of this Notification.

A3

C=i
e

LI

Secretary to Government of Khyber Pakhtunkhwa

Sports, Tourism, Archaeology, Museums &Youth

Affairs Departmaent B

nt, Khyber

Prtd 100 pubied b L Mg,
. Buty, B PRg Daptt, Kryder Pukitunkioes, Peshawer
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GOVERNMENT OF KHYBER PAKHTUN KHWA,
SPORTS, TOURISM, ARCHAEOLOGY, MUSEUMS & YOUTH
AFFAIRS DEPARTMENT.

Dated Peshawar 07% November, 2022

- J2-27 3 In continuation of thls Department

Notification of even No. dated 21-01-2022 and pursuant 0 the Peshawar High Court Mingora Bgnch
dedision In W.P No. 507-M/2017 dated: 18.04,2018 read with COC No. _90-.M/2021' In COC No. .54'
M/2019 dated 13.04.2022, in light of the opinlon of Advocate General, Khyber pakhtunkiiwa
contained I letter dated: 25.02.2021 duly endorsed by Law Department, Khyber Pakhtunkhwa 'Vlde.
|etter dated 04.03.2021 and Finance Department letter dated 04.08.2022, the Competent Authority
(Secretary, Sports & Tourism Department, Khyber pakhtunkhwa) Is pleased to- condltionallyff
regularize the services of Mr. Haq Nawaz, House Englneer (BPS-16) of Pakistan A_ustdan Institute_ ]
Tourlsm and Hotel Management (PAITHOM), Swat as Civil Servant, with Immediate effect, subject
to the following conditions:

Rl ; ;s .
). Final decsion of the CPLA No. 108-P/2021, filed by Sports & Tourlsm Department,
' Khyber Pakhtunkhwa In the Supreme Court of Pakistan. _
1) The selid regularization order will be subject to review / revision / modification In light of
' consultation with concerned regulatory Departments l.e. Finance, Establishment and Law
Departments, wherever deemed necessary. ’ o
W)  His daim of arrears wiil be determined In light of advice of Flnance Department and ﬁndmg;
of Fact Finding Inqulry constituted vide this Department Notification of even number dated
22.09.2022. .
Iv)  The services of the sald employee of Pakistan Austrian Institute of Tourlsm & Hotel
Management, (PAITHOM) shall be governed by the Khyber pakhtunkhwa Civil Servants Act,
1973 and all the faws applicable to the Civil Servants-and rules framed thereunder.-
y v).  He will be governed by the Khyber pakhtunkhwa Government Servants (Effictency and
1 Disciplinary) Rules, 2011 and Khyber Pakhtunkhwa Government Servants (Conduct) Rules,
' 1987 and any other instructions which may be Issued by the Government from time to time.
E A\, He will not be entitled to TA / DA on appolntment. :

2. 1n case the above terms and conditions are acceptable, an UNDERTAKING to this effect on a

Judiclal Stamp Paper duly attested by the Oath Commissioner should be produced in Sports,

_ Tourism, Youth Affairs, Culture, Archaeology & Museums Department, Khyber Pakhtunkhwa
and“submit arrival report within 15 days on the recelpt of this Notification.

-Sd-
Secretary to Government of Khyber Pakhtunkhwa
Sports, Tourism, Archaeology, Museums &Youth

Affalrs Department
o e even; *
Copy farwarded to:
1.  Accountant General, Khyber Pakhtunkhwa, Peshawar.
% Reglstrar, Peshawar High-Court, Mingora Bench, Swat.
. Secretary, Law Human Rights & Parllamentary Affalrs Department, Khyb
4.  Secretary, Establishment Department, Khyber Pakhtunkhwa, v Kiiyber Paldibanidiva.
5. Secretary, Finance Department, Khyber Pakhtunkhwa.
6. Advocate General, Khyber Pakhtunkhwa. .
; Section Officer (Litigatlon), Sports, Culture & Tourlsm Depaitment,

Chief Instructor / Incharge, Pakistan Austrian Institu
(PAITHOM), Mingora, Swiat. te of Tourlsm & Hotel Management

Dlrector General, Directorate of Tourist Se
10. District Accounts Officer, Swat rices, Kiyber Pakhtunkdwe,

+ PSto Secretary, Sports & Tourlsm D
12. Offidal concerned. I Department.

13, Mj:;ﬂle.
¥ _ SEFTION ;ﬁxgn OURISM-T)




 COVERNMENY OF KHYBER PAKHTUNKHWS,
TOURRSM, CULTURE, ARCHAEOLOGY & MUSEUMS
- DEPARTMENT

NOTIFICATION: S S

N

No.‘%; ~ATourisnn}/5-81/2020/ 2.4 _{1”('{‘, : In' pursuant of the juc‘lg"emenf of the
Pesh;d_\hrar .h'ilig_'r: Lourt, Mingora Bench in COC No, 90-M/2021 wi_th C.M's- 792, 2308/2022 anif 6782023 in
CoC §Nn. ..533!“1\‘1.,52019 in WP No. 507-M/2017. dated 26.04,2023, this Department Notification of even
numpe_r;rdted 07.11.2022 _in favor of Mr. Haq Nawaz Sfo Aziz-ur-Rehman, an‘employee ¢f Paki'sban-:
Austrian Institute of Tourismy and Hotel Management (PAITHOM) {conditionaf regularized subject to final
deci:;jion of the CPLA No. 109-P/2021 filed by the Tourism Department, iKhyber Pa-!chtunl.-:hwa in the
SuD"?Pf‘-e Count -o,"Pa kistan) may be read as under instead of immediate éffect.

[ As Supervisor (85-67) from 01.07.3008 & 30.06.3013 N
l As House Engineer (BS-16) from 01.07.2013 ' ' :

3 . )
. -G~ -
Secretary to Government of Khyber Pakhtunkhwa Culture,
Tourisim, Archaeology 8 Museums Departmient

Endst: Mo, & Date even:

B e =R AL LA AL A 1 ] T

Copy forwarded to:
1
1. . "Accountant General, Khyber Pakhtunkhwa, Peshawar.
2 Registrar; Peshawar High Court, Mingora Bench, Swat. , ' .
3. Secrefary, Law Hurnan Rights & Pariiarnentary Affairs Department, Khyber Pakhtunkhwa, -
4. - _Secretary, Establishment Department, Khyber Pakhtunkhwa. '
5% ZSecretary, Finance Department, Khiyber Pakhtunkhwa.
& Advocate General, Khyber Pakhtunknwa.
7. Section Officer (Litigation), Cultwre & Touwsisin Department.
a I Chief Instructor / Incharge, Pakistan Austrian Institute of Tourisin & Hotel Management
" (PATTHOM), Mingora, Swat.
8. ;. Dustrict Accounts Officer, Swat
160 PS to Secreiary, Culture & Tourism Degartment,
1is  Official concerned,
© I2. Master File,

- | (AKHLAQ ANMAD) ~ * .
1 SECTION OFFICER (TOURISMY - .
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BEFORE HON’BLE PESHAWAR HIGH COURT,

MINGORA BENCH/DARUL QAZA SWAT.

W.P.No. 655 M/2017.

1)

2)

(1)

2

{3)

(4)

®)

Liagat Raza S/O Sayed Raza Admn. Officer PAITHOM,

" Hurmat Yab Khan S/O Hammeeyat Yab Khan Incharge/
Principal PAITHOM Presently Paithom, Camp office
Near City Mill, Amankot, Swat............. Petitioners.

VERSUS

Government of KPK through Secretary Sports Youth Affairs,
Tourism, Archaeoiogy & Museum Department, Government of
Khyber Pakhtunkhwa, 13-A, Khyber Road Peshawar.

Focal Person Paithom, Section Officer, Tourism Department,
13-A, Khyber Road, Peshawar, -

Secretary, Finance Department, Government of Khyber

Pakhtunkihwa, Civil Secretriate Peshawar.

Secretary Establishment & Administration Department

Regulation, Civil Secretriate, Peshawar.

Inter ProvoncialCordenation, through its Secretary, Civil

Secretriate, Peshawar..........ccociviiiiiirinanns Respondents.

WRIT PETITION UNDER ARTICLE 199 OF THE
- CONSTITUTIONOF ISLAMIC REPUBLIC OF
- PAKISTAN1973.
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Respel-:tfully sheweth :

1

Petitioners are bonafide citizens of Pakistan where in-
correct addresses of the parties are given in the heading of

the petition. (Copies of NICs are Annexure “A”).

That petitioners are employees of Respondent_

No Iperforming their duties on official/ supervisory posts

at Paithom since their recruitment.

That petitioners were initially recruited on their
respective posts on contract basis by the respondents

against sanctioned posts at Paithom Swat,

That on 31-3-2011 through a Notification issued under
the Eighteenth Amendment the Federal M_ini'stry of
Tourism Division transferred Paithom along with its

employees to the Government of Khyber Pakhtunkiwa,

- Thus Paithom was devolved to KP and the services of the -

petitioners were linked with the respondent No.1 since
then.( Copy of Notification dated 31-3-2011 is Annex.
/n‘Bf’) - ’ .

- That after serving for several years on the respective

posts and after devolution of PAITHOM in December

2012, both the petitioners were finally reguflarized by the

. respondents vide office order dated 17/12/2012 with a

retrospective effect from 2?/10/2007 of petitioner No.2

and. from 17/10/2017 of the petiﬁo.ner-No.I and. thus'

At —-



s 3

10.

@)

Wwere treated as regular Governmen! servants since

then.(Copy of office order dated 17-12-2012 is Annex.
-’ICH'

;’I’hat respondents upon further p?oceedz’ngs also issued

_ fixation of salary of both the petitioners on 11/01/2013

(Copy of fixation of salary is Annex. ”D”)

That in this respect a verification letter was also issued to

the respondents in favour of the petitioners verifying the

regulanzahon of the petitioners as Civil Semanfs (Copy

is Attached as Annex. “E “)

That the Government of KP accepted the services of the
petitioners on 05-2-2011 as employees of Paithom as civil

servanis. (Copy is Attach as Annex.” F”)

That although petitioners were regularized by " the

respondents since 2012 but Il date petitioner are not

treated as Govermment servanis gt par with ‘the other

Government servants in other departments.

That since the regufar;zrmon notification of the

pehtmners they have been assured to be tredted g a

regular cwzl servanis but in fact petitioners pay scales

have not been revised since regularization and they have -

been refrained from the pensionery amount and other

allowances and benefits that a civil servant enjoys during

service or by attaining the age of super novation and are
also not &eatmg/accommodatmg the petitioners under

the Nat:onal Pay Scale nor any sort of amount ynder the
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11.

12.

(4)

head of Health Insurance, Group Insurance, GP Fund
are deducted from the salaries of the petitioners thus
keeping the petitioners in abeyance, otherwise treats them

like temporary servants.

That petitioners requested respondents for redress of their
grievance that they should be treated and dealt as

Government servant under the Civil Servant Act,

That the petitioners being aggrieved from the above

discriminatory attitude of the respondents and also from

their reluctance to treat the petitioners as Civil Servants

and to issue notificationforder in this respect, while

having no other adequate remedy except but to approach

 this Hon'ble Court by filing the instant constitutional

petition, inter alia, on the following grounds:

GROUNDS:

a.  That the act of respondents “whereby, the
petitioners have been refused to give them the .
status, benefits and facilitie-s of Civil Szzlrv:..cmté of :
the same Pay Scalé and refusing the said right of
the petitioners, is wrong, discrfnﬁnatory, against’
the fundamental rights of the petitioners as
guaranteed by the Constitution of Islamic Republic
of Pakistan, 1973,

b.  That the petitioner have been appointed on the

basis of merit by the respondents rz(sgfai:vzsil
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sanctioned pdsts wherein Government of ngfstan
created 93 sanctioned posts fro PAITHOM on10-
04-2004whereby grants were also issued (Copy of
the notification dated 10-4-2004 is Annex, “G").

That after completing the probation period.
petitioners zluere regularized by the respondents
after fulfilling the legal process of law, the
petitioners deserve to be treated as Civil Servants
at par with the other civil servants of Government

depariments,

That  respondents have issued regularization
nokification of the petitioners but since then they
are not even considering the petitioner for
promotion in scale or other benefits that a civil

servant has a vested right.

That the PRIME MINISTER SECTRIATE
through secretary upon taking action alsc; enqui'réd
from the respondents to provide information all_aout
the status of the petitioners/ employees of: .the'
PAITHOM whether they are 'workz'ng. under-
sanctioned posts 1f YES then why they should not
be treated on regular basis. Respondents replied
with no objection upon -regular:‘zatz.'gn of the
petitioners along with others. (Cop:‘és of _Eetter‘
dated 07/02/2009 and reply dated 20-02-2009 are
Annex. "H" & “I” }especfiuely). |
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This the status of PAITHOM and all its type of

organizations can be defined in words as “That

after its establishment of Paithom it was registered

‘under the Societies Registration Act 1860 at

Peshawar on 04/01/2003. (Copy of certiﬁc&fe is
Annex.”]”) but after expiry of one year
registration it has ﬁever been renewed w;’th the
society. That a number of autonomous bodies were
established by the Federal Government from time
fo time tﬁrough Resolutions under which soime
measure of functional autonomy was allowed to

the Board of Governors/Board of Directors for the

purpose of effective discharge of their allocated

responsibilities. The legal status of such .

organizations came wup for consideration
before the Supreme Court in Civil Appeal
No.154 of 1988, and it was held by the Court

that organizations established through

Resolutions were not bodies corporate but
Government department, and their employees

were held to be civil servants vide Govemﬁent

of Pakistan Cabinet Secretariat (Establishment

Division) O.M  No.4/1/91-R.7/3 dated 6% -

September, 2000 and again endorsed vide
Government of Pakistan Cabinet Secretariat

(Establishment Division) O.M No.4/1/91-R7/R.3
dated 25-04-2009. '

That services of the petitioners have been.

regularized under the Khyber Pakhtunkhwa

(D)
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Employees (Regularization of Service) Act, 2009
but they are not treated as ;fhe Act dirécts.

h.  That in the year 2015, to accomodate recently
devolved employees of the federal govemrﬁent
under deliberations of 18" Constitutional
Ammendment, the Provincial Assémblif 'of Khyber
Pakhtunihtwa further amended the Civil Servants
Act, 1973 with the insertion of Section 11-B

| through Civil Servants (Amendment) Act, 2015

: vide notification No.PA Khyber Pakhtunkhwa

2 /Bill/2015/12250 dated 23-11-2015 there by

: ¥ : stating that “all federal goveinment employees

| : shall be deemed to civil servants of province for

' . | all intents and purposes under this act aﬁd;:AH

5 such Federal Government employees; if. their

relevant cadre is available in Government, shall
be absorbed in the said cadre in the lp-'re'.esa:.r'._f't‘Jeqf
manner; and if no relevant cadre is available in
" Government, shall be deemed to hav_é been
appointed on regular basis to various provided
! | _ ' that on such appointment or absorption, as the
' ‘ case may be; their seniority shall be determined
in accordance with the provision of this Act; and
their liabilities with regard to pensfon, gratuity,
B _' group insurance, benevolent fund and leave
- encashment shall be proportionally shared
: between the Federal Government  and

- Government in such a manner as may be agreed

uvpon.”
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That the petitioners performed their duties,

“honestly, zealously to the best of their efficiency
with utmost satisfaction of their superiors and .

 there is no hurdle or obstacle that prohibits. the

petitioners from treating as Civil Servants. So the
petitioners deserve to be treated as Civil Servants
with all the benefits extended to other government

servants.

That the mala fide .of the respondents is very tnuch
clear from the fact that beside the above mentioned
notifications and amendments they are not
benefiting the petitioners from the fruitful b;{ﬁchés

in the shape of pension and other allowances.

That the aforesaid act of denying petitioners from
treating them as civil servants is discriminatory

and violative to the basic constitutional rights of

‘the petitioners guaranteed by the Constitition of

Islamic Republic of Pakistan, 1973.

- That due to the excellent performance ofpetitioﬁers

in their duties, they were regularized by the

respondents but still ave not obliging their own’

notification in true sense.

- That payments of salaries of the petitioners are:

paid from the regular budget passed by the
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assém’bly but do not consider like other civil

servants.

| . IThat the petitioner has served for a suﬂ‘ibient long
period of time in the respondents deparﬁﬂeﬁt and -
has crossed the super age limit required for
appointment and government service and will .get
retire from this Organiéaﬁon but unférturltatély
they will go empty handed at the end of their.
services and their future after retirement age ;'s at

high risk if respondents do not resolve the matter.

o.  That any other ground not specifically raised shall

be argued at the time of arguments with the leave

of this august Court.

It is therefore, humbly prayed that on acceptance of '

this writ petition, this Hon'ble Court may graciously issue
writs and direct the respondents io treat the services of

petitioner as Civil Servants of Pajastan under the Civil Servant

Act, and to issue order/notification for treating services of the

petitioner by extending all benefits inckuding back - beriefits .

Jallowances like other regular civil servants of other

Government departments.

2-5
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Any other vemedy which this Hon'ble Court deems .

fit to the circumstances of the instant case, may also be granted

in favor of the petitioner against the respondents, if not

- specifically been prayed for by the petitioner but the interest of

Justice demand so.

‘ Petitioners
Through counsel

‘!i

KHWAJA 54 l HUDDIN
ADVOCATE HIGH COURT

Khwaja Law Associates, Office No. 56-62, Legal Floor, Sultan

Tower Makan Bagh Mingora, Swat .Cell No: 81'3;'; “’:‘%&

INTERIM RELIEF:

The respondents may graciously be resframed-
from taking any kind of adverse action against the

petitioner, till disposal of instant writ petition.

(t

KHWAJA SALAHUDDIN
ADVOCATE HIGH COURT

List of Books:

1. The Constitution of Pakistan, 1973.

2. The Khyber Pakhtunkhwa Employees (Regularization of
Service) Act, 2009.

3. The Civil Servants Act.

4. Any other relevant law books, notification aridrules. =

5. Case law on the subject.

- KHWAJA lAL UDDIN .
ADVOCATE HIGH COURT
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LPESHAWAR HIGH COURT, MINGORA BENCH (DAR: UL QAZA) SWAT
. 'FORM OF ORDER SHEET |

.............................................................................

' Case NO............. e OF oo eee e,

[~ Date of Order or Order or other Procesdings with ngnarure of Judge and that of parties or cormsel
. » Proceedings where necessary.

IR 2 - 3

15-12-2020 | C.M No. 2-M/2020
L "\ In W.P No. 546-M/2017

Present:  Mr, Razauddm Khan, AddlAG for. the
petitioner. :

FeRR R R K

WIQAR AHMAD, J.- This order is directed to dispose

of the instant application -(C.M No. 2-M/2020) as well as
the connected C.M No. 3-M/2020 and C.M No. 4-M/
2020, as all these applications ;are arising out of one anc-il .
the same cqnsolidated judgmeﬁt of this Court dated | -~ =

18.04.2018 passed in W.P No. 546-M/2017.

_ 2. * Arguments heard and record perused.
3. Perusal of record reveals that petitioner has

not raised ény ground in his appliclations, nor 1ean'1ed.
Addl:A.G‘ had been able to raise _a'nyl grouﬁd_ at the bar,-
placing their case under any of the categories provided
for chéll_eng'mg an order under Isub-éection 2 of Section
12'CPC. Ciyil Petitions bearing Nos. 556, 557 and 558-P
| | of 2018 filed by petitioner againét judgment of this Court | .
] dated 18.04.2018 has already beeﬁ"disrnissed'by.Hoﬁ;-ble |

Supreme -Court of Pakistan vide its order dated
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of jurisdictioﬁ could be established. The érounds raised
in the applicat_ions.rlelate to merits of the case but same
ca.nnot be allowed to be re-agitated and adjudicated again
at this stage. The grounds of fraﬁd, misreprésentatidn and
want of jurisdiction Have "been'lackinlg in the applications |
1 of petitioner filed under section 12 (2) CPC.

4, In light of what ‘has been d‘iscussed'above,

- | all the applications under seétion 12 (2) CPC were found

to have been lacking -any substance and same are |
| accordingly dismissed.

Announced
Dt: 15.12.2020




GOVERNMENT OF KHYBER -
PAKHTUNKHWA, / )—(6
CULTURE, TOURISM, ARCHAEOLOGY &-

- Musgums DEPARTMENT
1 Dated Peshawar the 6" May, 2024

Ig. SO(Tour_ism)S-Bl!.2022/\!0!-111/ WHEREAS, Mr. Hurmat Yab Khan,
Jr'k1ditiona1y regularized as Chief Instructor (B85-19), vide fetter No. SO(Tourism)5-
1/2020/4350-88 dated 21.01.2022 of Pakistan Austrian Institute of Tourism & Hotel
éﬁ"égement (PAITHOM), Culture & Tourism Department was proceeded under the
hyber Pakhtunkhwa Civil Servants (Efficiency & Disciptine) Rules, 2011, for the
téged charges that he promoted 07 employees of PAITHOM illegally without the
pproval of competent authority and committed the act/omission of misconduct and
egligence in the official business.

. AND WHEREAS, for the said act/omission specified in rule-3(b) of the
u!es ibid, he was served charge sheet/statement of allegations.

]

H e KT 0O |y

[
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-

3.? ~ AND WHEREAS, an inquiry committee comprising of Mr. Amer Latif,
Enjguiry Officer/ Member-1 Board of Revenue & Estate Department was constituted,
who submitted the inquiry report wherein the charges were proved against the
accused.

4: AND WHEREAS, he was provided an opportunity of personal hearing
as required under Rule- 15 of Khyber Pakhtunkhwa Government Servants (Efficiency &

Discipline) Rules, 2011 so as to fulfill the lega! requirements.

5. NOW THEREFORE, the Competent Authority, after having considered
the charges, material on record, inquiry report of the inquiry committee and
explanation of the officer concerned, in exercise of the Powers under Rule- 14 (5)(ii) of
Khyber Pakhtunkhwa Civil Servants (Efficiency & Discipline) Rules, 2011, has been
pleased to impose the minor penalty of sWithholding of increments and
promotion for two years” upon the aforementioned officer.

P _ Secretary to Govt. of Khyber Pakhtunkhwa
Culture & Tourism Department

Endst. Na. & date even.

Copy of the above is forwarded to the: -

Accountant General, Khyber Pakhtunkhwa, Peshawar.

Secretary, Establishment Department, Khyber Pakhtunkhwa.

Mr. Amer Latif, Inquiry Officer/ Member-1 Board of Revenue & Estate Deptt.
PSO to Chief Minister, Khyber pakhtunkhwa.

PSQO to Chief Secretary, Khyber Pakhtunkhwa.

District Accounts Officer, Saidu Sharif, Swat.

Admin Officer, PAITHOM for necessary action.

Officer concerned.
_PS to Secretary Culture & Tourism Department.
" 10. PA to Additional Sccretaly, Culture & Tourism Department.

11. Master file, M
J Sectio fficer (Tourism)
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