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’_-.T:'g'w “}i BEFORE THE KHYBER PAKHTUNKHWA SERVICE

o TRIBUNAL, PESHAWAR

B SA. Appeal No. 587/2024
‘- : X Shahzad Khan S/O Amar Khan.......................... Appellant |
| VERSUS | -

1. Director Institutional & Human Resource Development & Management,
! | | " Forest Department, Khyber Pakhtunkhwa, Peshawar.

2. Chief Conservator of Forests, Central Southern Forest Reglon I, Khyber
Pakhtunkhwa, Peshawar.

Respectfullv _S heweth

Para wise comments on behalf of Respondent's No. 01 to 03 are as under -

Preliminary objections

. Khyber Pakhtptch
1. That the appeal is barred by Law.  Service Frivumag

2. That the appellant has neither cause of action nor locus standi. Disey jé /6 Cf
3. That the appeal is not maintainable. ” -

On Facts ) | -“““““Lgf;‘ig/bf -

SUip vt !

1. Pertains to record, hence no comments. ; /'y

2. Pentains to record. M

3. Pertains to record, hence no comments. _

4. Correct. The Chowkidar was re-instated vide office order No. 33 dated 11-09-2023
in light of the recommendations of the Inquiry Committee.

5. Under Rule — 6 (5) of Khyber Pakhtunkhwa Civit Servant Rules, 2011, FR-17 of
Chapter — IIl of General Condition of Service, Judgement of Peshawar High Court
dated 19/06/2013 in Writ Petition No. 1180/2012 and Judgement of Supreme Court
of Pakistan, 2003 SCMR-228, the period from 30/04/2021 to 11/9/2023 was
treated as leave without pay as the appellant has not served the deptt; for the said
period. (Annex-1, If, 1l &IV).

6. The appellant was not entitied of back benefits, therefore his appeal was rightly
rejected by appellate authority as explained in Para — 5 above.

On Grounds

A. Incorrect. The Appellant was treated as per rules mentioned in Para-5 above.

B. Incorrect. The order was passed as per rules in the light of the 'recommendations
of inquiry report of inquiry committee and explanation avaitable in Para — 5 and 6
above.

C. Incorrect. The Appellant was treated without pay from 30-04-2021 to 11-09-2023
as per rules 6(5) of E&D Rules 2011 & FR 17, which are reproduced as below:-

. Rule 6(5) of E&D Rules 2011 & FR 17:- If a Government servant is absent

from official duty during the disciplinary proceedings under these rules such

period may be treated as extra ordinary leave without pay with the approval
of competent authority.




s ;r / i. 1 FR-17- (1) of Fundamental Rules:- Subject to any exceptions specifically

made in these rules and to the provisions of sub-rule (2), an officer shall
“begin to draw the pay and allowances attached to his tenure of a post with
effect from the date when he assumes the duties of that post and shali
| cease to draw them as soon as he ceases to discharge those duties.
D. Incorrect. As mentioned in Para C of grounds.
E. Incorrect. Opportunity of personal hearing was afforded to the eppellant by the
inquiry committee during inquiry proceedings and his present case was decided
on merit as per explanations available in above paras.

Prayer

Keeping in view the above exposition, it is therefore requested that the appeal
being devoid of legal footing may be dismissed, please.

Respondent 01 Respondent 02

{Kifayat Ullah Baloch)

_ Chief Conservator of Forests
I & Human Resource Dev: & Mgt . Central Southern Forest Region-|
Peshawar Peshawar.
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| 1,-"7_,_ BEFORE THE KHYBER PAKHTUNKHWA SERVICE
v TRIBUNAL, PESHAWAR

; SERVICE APPEAL NO. 587/2024

| :

1. Director Institutional & Human Resource Development & Management,
Forest Department, Khyber Pakhtunkhwa, Peshawar.

i2. (i‘.hief Conservator of Forests, Central Southern Forest Region-I, Khyber

Rakhtunkhwa, Peshawar. -

| [ | SR PP eNeanaeiuineeaes Respondent
| ! .

i ? - VERSUS

‘ : _ . Shahzad Khan S$/O AmarKhan.................. Appellant

|, Hazrat Mir, Director Institutional & Human Resource Development &
Management Directorate, Forest Department, Peshawar (Respondent
No. 1} do herby solemnly affirm and declare that the contents of the
accompanying comments / reply are true and correct to best of my

knowledge and belief and nothing has been concealed from this Hon’ble
Tribunal.

Identified by:

- Deponet o
CNIC: 17101-8573214-9
Cell No: 0345-8197251
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= promotion or financiat advancement, in accordance with the rufes z
' or ordess pertaining (o the service or posi:

Provided that (he penalty of withholding increments shall
not be imposed on a Government servant who has reached (he
: o maximum of bis pay scale:

s

“'(iif)  recovery of the whole or any part of any pecuniary loss caused 1o

}

. - . - 1

o 1 o -Government by negligence or breach of order: !

. -~ LARRN ;
3k T c(b)  Major penatties: it
- o _ r ) reduction 10 a lower post or pay scale or to a lower stage in B tim¢ H

Y = e . . scale for a maximum period of five years: i
,' Provided that on a restoration to original pay scale or post. the !
1 penalized Government servant will be placed below his erstwhile i
5y A juniors promoted to higher posis during subsistence of the period
'i‘ "1 of penaliy;]

1% (i)  compulsory retircment; N
%‘ A . (i)  removal from scrvice: and h
El

(iv)  dismissal from service,

m
it

(2)  Dismissal from service under these rules shall disquelify a Government servani
from future employment under Government.

{3} Any penalty under these rutes shall n
liability to any other punishment 1o which he tnay h
committed by him while in service,

ot absolve a Government servam from
e liable for an offence. under any other taw,

5. Injtiation of proceedings.—{1) If on the b
information placed before i, the compete

grounds for initiating proccedings against

asis of s own knowledge or
M authority is of the opinion that there are suflicient !
a Governmen servant under these rules it shetl either:.

{2) proceed diself against the accused by issuing a show cause notice under
rule 7 and. for rensons to be recorded in writing, dispense with tnquiry:

AR I

! Provided that no opportunity of showing cause or personal hearing .
shell be given where- ) i

v - v - - - . - v - L

by (1) the competeni authorily is satisfied that in the interest oF security +

“ of Pakistan or any part thereof, it is not expedient to give such an

opporiunity; or ’

Fo W

- (i} .2 Govermnent servamt has entered into plea bargain umier.any 42w
for the time being in force or has been convicted on the charges of

corruption which have (ed 10 a sentence of fine or imprisoameny: -
ar

(i} a2 Government servant is involved in subversive activities; or

{iv) il s not reasonably practicable to

give such an opportunity 1o the
accused; or

(®)  get an inguiry conducied into the charg
appointing an inquiry ollice
under rule | 1;

¢ or charges against the accused, by
T Or an inquiry commiltee. as the case nay be,

Provided that the com

petent authority shal) dispense with the
inquiry where-

e g

(i) a Government servant has been convicted of any offence other than

corruption by a court of law under any .law for the time being in
force; or

(ti) 2 Government servant is or has been absen
prior upprovat of'[cave:

Provided thal the competeni authority may dispenye with )
the inquiry where it is in possession of sutficiem documentary 1

' Subs. by Notification No. SO(REG-VI)E&AD/2.612010 Daied 18™ July, 2012

¢ from duty withow

bt bt s e
D vt 1
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evidence againsi the accused or, for reasons to be recorded in
writing, it is satis{ied that there is no need to hold an inquiry.

'(2)  The charge sheet or statement of allegations or the show cause notice, as
the case.may be, shall be signed by the competent authoriry.

6.  Suspension.—A Govemmem servant against whom action is proposed 1o be initinted
ender rule S may-be placed under suspension for a period of ninety days. if in the apinion of ihe
competent authority, suspension is necesshry or expedient, and if the period of suspension is nol

extended- for & fusther period of ninety days within thirty davs o1 the expiey of initind period ol .

suspension, the Government servant shell be deemed (o be reinstried:

Provided that the compeicnt authority may, in appropriaie Case. for reasons lo be
recorded in writing, instead of placing such person under suspension, require him to proceed en
such leave as may be admissible to him, from such datc as may be specified by the competent
authority.

7. Procedure where inquiry is dispensed with.—if the competent authority decides that it
is not necessary 10 hold an inquiry against the accused under rule 5, it shall-

(8) inform the accused by an arder in wrilisg, of the grounds for proceeding
against him. clearly spccitying the charges therein. alongwith
apportionment of respousibility and penally or penaliics proposed to be
imposed upon him;

{b) give him a reasonable opportunity of showing cause against the proposed

action. within seven days of receipt of the order or within such extended period.

as the compeient suthority mey determing;

{c) on receipl of reply of the accused withia the siipulated period or after the
expiry thereot. i no reply is received. determine whether the charge or
charges have heen proved against the accused or nol:

Provided that after receipt of reply 10 the show cause nplice from
the accused, the competent authority, except where the Chiel Minister
himsel{i'is the competent authority, shalt decide the case within 8 period of
nincly days, excluding the (ime during which the post held by the
competent authority remained vacant due to cerigin reasons:

Provided turther thas if the case is not decided by the competent
authority within the prescribed period of ninety days. the accused may file
an spplication before the appetiate authority for eariy drcision of his case.
which may direct the competent authorily 1o decide the case within 2
specitied period: ’

(d) efford tn opporiunity of personat hearing before passing any order of
penalty under clause {f). il it is determyined that the charge or charges have
been proved against him;

{c) exonerate the accused by an order in writing, it it is determined thet the
charge or charges have not heen proved against him: and

[6)] impose any one or more penalties memsioned in rule 4. by an order in
writing, il the charge or charges are proved against the accused:

Proviged that where charge or charges of grave corruption are
proved ageinst an accused, the penalty of dismissal from service shall be
imposed. in addiiion ta the recovery. it any,

3. Action in cnse of conviction or plea bargain nnder any law.—Where a Government
servant is convicled by e court of law on charges of corruption or morat wrpitude or has entered
into plea bargain and has retumned the assets or gains acquired through corruption or corrupt
practices. or has been acquitted by a court of law as a resull of compaunding of an offence
involving moral turpitude under any law for the time being in force. the compelent suthority.
after examining facis ot the case, shatl-

{n) dismiss the Government servint swhere he has been convicted on churges
of corruplion or moral turpitude or has entered into plea bargain and has
reiwrned the assels or gaias acquired through corruption or carrupl
practices voluntarily:

3
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transfers from a higher to 2 lower scale

Government decision —Permanent
¢ transfers within the meaning of F. R 15.

anticipation of the abolition of a post are 1o

(G.L, F.D., letter No.F-452-R.1/27, dated the 1% February, 1928.)

scribe to a provident

rvant may be required to sub
e with such rules as

er similar fund in accordanc

- K R. 16. 4 Government se
fund, & famity pension fund or oth
¢he?' President may by order prescribe.

R 17. (1) Subject to any exceptions specificaily made in these rules and to
the provisions of sub-rule (2), an officer shall begin to draw the pay and allowances
attacked to his tenure of a post with effect from the date when he assumes the duties i ‘

of that post and shall cease to draw them as soon as he ceases to discharge those L

duties. 11

24 {appointing authority] may, if satisfied that a civil
particular date was, for no fauit of

Ziprgvided that the

gervant wio Was entitled to be promoted from 4
from rendering service 10 the Federation in the higher FR

his oW, wrongfully prevented

post, direct ¢hat such civil servant chall be paid the arrears of pay and allowances -of

such Hgher post ¢hrough proformsa promotion o up-gradation ayrising from the ante-
dated fixation of his sewntority.]

commence to draw

ruited overseas shall
ecial orders of the

(2) The date fromn which a person rec
the general or sp

pay on fiwst appointment chall be determined by
cuthority by wiom fie is apgointed. :
25 president regarding "CHARGE ]

{Forﬁ‘dminfsn'acive Instructions issued by the
: of Appendix No. 3 in Volume

it ﬁ"{:Ej}xy NG.}URISDICT[ONM’ See Part Y

" Orders issued by the Y President under F undamental Rule 17(2).—Wih reference
vy ciuse (2) of this jule, the 2Tpresident has decided that the pay of officers recruited -
overseas who are entitied to a fist ¢ shall commence from the date
- of disernbarkation, subject 10 ther 1 their duties without avoidable

lass passage to Pakistan,
sroceeding to take up

2gubstituted by Ministry of Law Notification No.F.13(1)/59-D&L., dated 24-1-1961, Caz Of Pak., Exira.,
Pp.102-103, asis sned vide their Notification No.F.2(18)/60-Lagis., dated 24-1-1961, Gaz Of Pak., Pp.71-72.
2215 sub-rule (1) at the end full stop subs, by colon & thereafter proviso added by S.R.O. 1092 (H/95 [No.F.3(1]R.IU94],
dated 6" Woverrioer, 1995, Gaz. of Pak,, Extr., Pt 11, Page No.2521, dated Nov. 13, 1995.

2y, sub-rule (1) at the end full stop subs, by colon & thereafter proviso added by S.R.0. 1092 (/95 [NO.F,B(I)R.IH(M],
dated 6 November, 1995, Gaz. of Pak,, Extr., P11, Page No.2521, dated Nov. 13, 1995,

21y the proviso substituted for wpresident” by the SR.0.106 (1) /2001 [NO_F.B(I)R.2/94], dated 13-02-2001, Gaz. of

pak.. Bxir., Pu. 11, Page No.375, dated 17" Feb. 2001 '

B¢ bstituted by Ministry of Law Notification No.F.13(1)/59-D&L, dated 24-1-1961, Gaz. Of Pak,, Extra., Pp.102-103,

as issued vide their Notification No.F.2(18)/60-Lagis., dated 24-1-1961, Gaz. of pak., Pp.71-72, . )

26 pstituted by Ministry of Law Notification No.F.13 -1-1961, Gaz. Of Pak,, Extra., Pp.102—103.

as issued vide their Naotification No.F.2(18)/60-Lags., dated 24-1-1961, Gaz. of Pak., Pp.71-72. :
59-D&L, dated 24-1-1961, Gaz. Of Pak., Exra,, Pp.102-103, ¢

B batituted by Ministry of Law Notification No.F.13(1)/59-D
a5 issucd vide their Notification No.F.2(18)/60-Lags . dated 94-1-1961, Gaz. Of Pak,, Pp.71-72. H C f D
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JUDICIAL DEPARTMENT R—
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i P JUDGMENT
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| _ -
‘ ' Date of hearing,......... . 19.06.201300 dooees
Petitioners.  (Syed Tahir Abbas) By - |/7. Jaary Toki7 bhod "M
Respondents. (Government of Khyber Pakhtunkhwa eic ) %Wﬁé&{’d@
Jehsor, ARG« . "?’d-ﬁw%vw [ 2779 @rz&éﬁwﬁ
%*\ ' WAQAR AHMED SETH .J. Petit'ic!mer Tahir Abbas,
Ex-Assistant Director, seeks the constitutional jurisdiction of this
court praying for that:- l
| | _
“A. for a declaration to the effect that the

petitioner  being .rm ex—rel{renched Assistant
Director (B-17) of PUDB |is entitied 10 be
reinstuted remﬁusied/absorTed agrz__ins! the
available vacancy as other similarly rez‘re}{c}zéd
Assfs&mt Directors (B-17,! who .Imue been

| y reinstated/absorbed  in compliance  with the

v

N
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H

P

dated 30.9.1999, as well as t?re decision in his Wp

No. 32212009 duted 06.10.2011 and those of the

.l
wugust Supreme Copury of Pakistan on the subject,

|

|
3

without discrimination; and

b. For an order, dfrectt['ng respondents to do
1
the needful ?

|
. Any other relief deej’ms appropriate may

also be granted,”

2, In essence, the grievance ofi' the petitioner is that he wag

selected as Assistant Director (Civil) andi appointeds in the Provineial

Urban :Dévelopment .Boarld by the‘j Managing Director vide
appointmenst order dated 18.10,19193 on _rcontract basis for a period of
one year, Having served for a period cE;f Seven years, without any
break his services were terminated alor‘ilg-with L7 others Assistant
Directors-on 30.5.1998 without prior noti;ce or reason. Petitionér filed

a wit petition No. 978/1998 and petitioner was allowed to continue in

service pending adjudication of the mainfwrit petition, Several other

employees, whose services wege termina{ted also filed writ petitions

and subsequently vide consolidated judgrr{ent dated 30.9.1999, ali the
WIIt petitions were disposed of directing the réspondents to refrain
|

from fresh recruitment without considerﬁng
. : ?

appointment on available vacancies an Phorite smd t pagrr ac 1

the petitioner for

t



o |

their cases on.the basis of last come first go. Thereafter, petitioner

-.-.' . ‘ ; ' ) _ &
rough civil petition No. 1241 @

ki f moved the Supreme Court of Pakistan th

of 2002, which was heard by the full benc!:h and disposed of as under:- 1

“Date of hearing: 16.3.2003: ORDER

|
A At the conclusion of the a;rguments, it was
! observed that the petitioner being a junior most,
his service was rightly terminated due to i-

retrenchment.

.. 1'
Any how it is stated at the bar that even
after his retrenchment the |Government has

!
appointed other persons like Ghulam, Sadiq. In

the Circumstances the petitioner is advised to
fe;ort to the Government which, in turn, should
consider the case of the petitioner being a
previous employee of the Bodrd in. accordance ;

| @

with law.
With these remarks rlz:e petition is disposed

(zc;':m.'d ingly.”
_ | |
3. Accordingly, -petitioner approached the respondent

department through application dated 22.!12.2005 but the department

failed to make any positive response and, as such, petitioner once

again filed writ petition No. 322/2009. The said petition came up for |

|

pleased to direct the Secfetaly Local Govérnment to consider the case
. 1
|

of the petitioner fairly, honestly, justly a:nd in accordance with law

hearing before the Division Beach on 6.10.2011 and the Bench was ‘;y/

and the rules on the subject and also to ]keep in mind the miseries,

which the petitioner has faced during tk;ie long chain of litigation,

moreso, when he has not yet get the fruit of the same and even if his
Tr——— TR R




/ éourt dated 16.3.2005. _The. Iézarned Additional

| !

shown to him on hUJnalqifal-ian'gl'ounds while considering the case of
petitioner from all angles. Finally, the departmental authority passed
order dat_ed 5.23.2_012 refusing to adjust tIhe petitioner, hence, this writ i
petition, |
4. The case of respondenr/d%:partment is that petitioner
being a projecf employee and upon wimd’:img up of the said project his
sewices was ‘terminated ‘and that all ti,he writ petitions of project
employees ha?e'been dismissed wp-to the apex court including the
petitionel_‘ ﬁence, he has got no fresh causé of action.

5. Arguments heard and record‘perused.
6. . Petitioner was appointed as |Assistant Director (Civil) in

BPS-17 by the competent authority 1.e. l\/l!Iamaging Director PUDB but

in a project called Management Unit vid% letter of appointment dated
18.10.1993. In earlier round of litigtion, it was held that the

petitioner was employed purely on contract basis till the life of project

i S
but again in the year 2009 petitioner filed writ petition No. 322/2009

in which it was held as under, vide order cﬁated 06.1.2011-

“DOST MUHAMMAD KHAN."% After arguing

this case at some length, lenrn'ted counsel for the
parties agreed that the petitioner namely Syed (_g,-/

Tahir Abbas, is entitled and de'served 1o be fairly
&properly reconsidered accordr’?g fo the prayer he
‘has made in this petition 'bur‘the Departmental
Authority also keep in kind the judgiment of this
court dated 30.5.2002 and that oj[’rfze Hon'ble apex

i r . -~




the petitioner -would be strictly considered on @

- merits according fo the law, rules on the subject

'
.
R

. - - and guidance given in the o judgments of this \

‘ c_burt and the Hon’ble Apex Gourt and he will not j

 sz discriminated in any manner, .
| Actordingly, this petition :is sent in origfnaf fo
the Secretary Local Govemm}enr (respondent No.
i I I) with the direction I.O consr%der the case olf the
| - petitioner fairly, honestly, justly and in accordance
_] with law and rules on the subject and also be. kept
.' --in kind the miseries, the petitf{'gner has confronted

during the long chain of [itigfgn'on, moreso, when :

oo s .

. he has not yet got the fruit ofx{ze. same and even if
his case is not COmng wfrh.fnll the scheme of the
rules then, some mercy be ]shown to him on
humanitarian grounds while cons:dermg the case

. fr_om all-angles. The Secremry| Local Government
shall decide the same positively within one month

. fro’mlthe date of receiving the case file. In case,
| ‘respdédem No. 1 paseed any ddverse order against
the petitioner then he shall have to give elaborate
st T Judgment, giving srrong reasons therefor.

!

!
, !
Petition disposed of accom’ing! y while « set of :
o p}zotocopzes of the instant perztcon be retained by
| the offcefor record.” I | e_;,\j_f,,?
A o =

7- Likewise in earlier roundl of litigation the
Hon’ble Apex Cowst in CP No. 12410f: 2002 titled ”Syea’

Tahir Abbas versus Government of NWFP etc” daz‘ed

A2 "16.3.2005 ordered . ][




S Inspection Team and Workers Welfarel Board. Three Assistant

- ; - ORDER

|
|
- YAt the conclusion of z‘!:ei m*gumenm: it
was observed that the petitiémer being u !
© junior most, his service was rig!:zfy fe;}'minared |
due fe refrenchment. |
Anyhow, it is stated at the ‘bar that even
. - after this retrenchment the government hus

appointed other persons like Ghulam Sadig.

- — oy chembn—— | o

In the circumstances, the peﬁtt'osner is advised | ;
: fo resort tol the government which, in turn,

should considered the case of Iﬂze pelitioner
| being a previous employee of the board in

N

_ [
With these remarks the! petition s

- accordance with law.

disposed of accordingly.”

|
. |
8 The record of the department reveals that out of 27
terminated Assistant Directers, 15 wére reinstated in various !
developmental authorittes, two (02) w%;re adjusted in provincial

Directors were adjusted in Community Infrastructure Project,
: i

Peshawar, However, 07 Assistant Directors including petitioner were
kept waiting for their posting in spite ofth:e'fact that number of posts

were lying vacant right from 2003. ———

9.  According to document dated 02.10.203 (Annexure
‘D-1) page-49 of the writ petition, thergla were 20 vacant posts of

Assistanf Directors PBS-17 in_ CD & MD!and due to the absence of

these Assistant Directors, the efﬁcier{cies of the CD& MD




o - 2
s g
rectors were urgently required to s

Tpcrvise the ongoing project in @

Ral_ly Model Town, Hayat Abad township and other projects of the;

city. Inspite of all this, petitioner was el_'ngaged in litigation during this

3

peridd.!; o [

{

110. | Instead of adjusting the 'Epetitioner a number of fresh;
L |

appointments were made and col]ea;gues of the petitioner were

adjusted but petitioner was ignored u:inder malafide intention. Few
J '

such appointments are “Miss Vagma Gild & Tubinda Nosheen” were

appointed vide order No. SO (LG-1) 4i—3fDas/09 dated 19.9.2009. In

. !

addition to these fresh appointments, on%z Abdul Ghafoor who has also !

| [ |

beer réadjusted in the light of judg‘m%mt of the Supreme Court of :
| |

Pakistan vide Notificetion No. SO (LG-1) 3-507/PHC/2009 dated |
24.3.2010. In addition to this, vide office order 17.3.2003 one Javed
. | ’ [l

Iqbal has been adjusted on the directive %}fthe Hon’ble Chief Minister -
KPK and Ghulam Sadiq has been reénstiiated / regularized vide order

dated 22.7.2003. Moreover, one Muharﬁmad Tariq Kundi of Project -
| W

. !
Management Unit has been reappointed;vide order dated 10.1.2011, - - (_Q‘_/

Annex__uré ‘K'Y page 77 of the writ petitior!li is referred.

. The record is suggestive oftt'ne fact that after the decision
|

of Supreme Court, a joint senfority lis’tiwas prepared and the said
. | !

Abdul Ghafoor, whose case has been found at par with the petitioner



[V
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o M‘ﬁln._‘

. I ) :
has;bgen _adJUSF@d on Juxta-position with other 10 Assistant Directors

{

|

but the petitioner has been discrimi?atecl.
- | '
u2.f - Today, at the time of 71rguments the office produced two
o ] -
w_nt petitions i.e. “No 1547/2011 Maqbool Ahmed versus Secretiry

. . l .
etc and WP No. 1552/2011 Tariq Mahmood versus Government etc”

which were dismissed on '27'2.201|3, on pei“usal whereof, these ;aire

found quite different in characteristics and not relevant, Nothing is 0n

the record that both these petitioners'[ approached the court of law f}r

were considered by the department apainst the vacant posts whereds

r
{

1 . . -
petitioners attached documents shownlng that he remained [n picture,
. !

throughout, hence this writ petition has its own merits.

. i _ -
13. According to Article 25 jof the Constitution of Islamic

Republic of Pakistan, 1973 which ré'adst as under:-

I.
II
“Equality of Citizens: 1) Al” citizens are equal -

before law and are enisledfo equal protection of
|
- | ’
law. |

(2)  There shall be no dis%cm}ninaticm. on the ll
basis of sex (xxx). | \‘
(3)  Nothing in this Article shall prevent the
stute from making 1:11(1 y special provision for

. ' ! Sy '
the protection of women and children.”

5 Whereas Article 38 (b) says_t[hat- |

i
|
1
1

/ 3_ (b)  “Provide for all ciffzen{s, within the available

|
resources of the country, facilities for work
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[ b and adequate livelthood with reasonable rest
- and leisupe.”

S
‘ F
suggestive of the fact that the|

land agéin and in view of the

 Whereas, the record s

petitioner has been discriminated time

abof\('_e; while allowing the instant writ petition, the respondents are

dire'ctgd to adjust the petitioner, immediately with all consequential

- . |
benefits except wages. The reasons for '|not allowing the wages for the, .

|
intervening period is that petitioner has‘not worked during this period 1i

o ‘ | , |
and as principle no work no pay. Order accordingly. :

Announced
Dated: 19.6.2013

|

|

|

}i JUDGE
o _

!

[

!

JUDGE !

i
|
|
|
|




R T penod forgwhréh He: “héad: ROt *worked:-“When' there was_ o work, thér wzis no pay :

ST 2003 O R

[Supreme Court of quushnl

: Plesenr Syed Deedar I-Iuss'un Shah dnd Tanvir Ahmed Khan, JJ

) syed \‘IAZ HUSSA“I\‘ SHAH BUKHARI, TECHNICIAN (PROCL‘SS)—--Pet:tloner

ve:sus R

OIL AND GAS DEVELOPMEVT CORPORATIO\' LIMITED through Chalrman )
OGDC He‘td Ofﬁce, Islamqb'\d---Responuent

Civi!'-Petitioh'.FOr;'iLeave to: Appeal No-51 of 2002, decided on 1th Séptem'be'r 2002. . . .4

(On: appeal from judgment dated 2-11-2001 passed by the Federal s service Tribunal, lslamabad
in Appeal No lO?G(R)CE of 2000)

Ut . “woa

(3).Civil service- -~
---Pay, ent'itlemem '-_to-l-Whe'n there is no work, there is in no pay.

(b) ClVll service- - : - _
--- Salary, refund of---Cwll servani after obtaining stay order against his transfer was allowcd to
continue his duties at. original place, where he was paid salary for about three years. ---Authonty
deducted from salary-of civil servant the amount paid to him as salary for the period when:he - .
_ remained absent from duty---Service Tribunal dismissed appeal of civil servant-- Validity: -C'ml
' servant hgd mnoiiperformedhis.duties. enher‘at .original place or ai uansferred place, dhus, was ot U

L )
'.J._ wc-!'w‘-.- R W 222 AN,
¥

"Penod fornwhxch refund of sa!ary was eﬁ*‘ected fro:_

ey " A ..,_,

had rightly been effected: from civil servant---Impugned: Judgment was._not: 'open to’ excepuon as’
there was no Junsdlcnonal error or mlsconstructlon of facis and- law--—No substanual questlon‘_of -

Date of hearmg Iith September 200')

JUDGMENT

{
j
]
:
!
{
§
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wr K SYE.D DEEDAR HUSSAIN SHAH .I ---Petltmner seeks leave to appeal against: that Judg ;
e o of the Fedcral Serv1ce 'I‘nbunal,,‘_lslamabad (hereinafter referred to as the Tribunal) passed 1

% ‘ TN .~ Appeal No lO?G(R)CE of ‘JOOO dated 2-11-2001, whereby appeal filed by the petmoner Was %,
I dlsmlssed SRS Sy

AT T . . ~',._
- Lo . )

2 'L-ﬁ? .'-.

' :_ pumshed bemg tﬁe Umon Ofﬁmal of the respondenthorporanon therefore he approache /
NIRC for. restrammg “the . order under Regulanon 32 of ‘NIRC Procedure.and Funct10ns=an
' Regu!anons

__(.s_gl‘l 4 .
;:v- 5y

=2

e strenglh of the stay order .of NIRC -

3. Ifeellnﬂ aggneved,.the petltloner approached the Trlbunal by way of appeal Whl i
d:smlssed Hencc this. petmon . %

t

learried. counsel for the petitloner and, pomted out that no doubt NIRC issued an injunction:to; ihe ZE

."-?k

petitioner but the same was re-called by the Tribunal on 18-8-1996. He has also referred: ;o‘lhe

“““‘*appeal of thmpemloner Wthh is at page 57 of the paper book m whlch he has statad as Lm'::- G T
_ \-ﬁzy g A . P

Tii-"l-‘""
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@f theaabove do“cﬂﬁhfﬁent show that.the etmonc dld:not pcrform*

AR o J -~ ‘*-

salary-as claimed by Ty

':- mentione' heremabove and recovery was rlghtl)f effected from hlm thcreaﬁer Fe: was promote
Manage' The smpugned judgment 1s- entlrely based ‘oni: proper. apprec1at1on of.the

T el

‘Ith-tf:le Trlbunal Wc funher fi nd that there :s no Jurisdxcnonal errori

~facts;: cwcximstances and reasons stated heremabove we are. of the. con51dered oplmon
tha{ thns petmon 1s wlthout merit- and substance Wl’llCh 1s hereby dlsmlssed and 1eave to appeal

1
X,

t

1

:
g
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PESHAWAR

Service Appeal No. 7882/2021

BEFORE: MR. SALAH-UD-DIN- ...  MEMBER (J)
- " MISS FAREEHA PAUL MEMBER (E)
Mr. Shahvzad Khan $/0 Aman Khan, R/O Moh. Ghari Jabbar Khan P.0
Pabhi Dag Raisud, District Nowshera. ..ooiivveinvnianinn (Appellant)
| Versus

1. The Director Institutional & Human Resource Development &
Management, Forest Department, Khyber Pakhtunkhwa, Peshawar,

2. Chict Conservator of Forests, CLllflxii Southern Forest Region-l,
Khyber Pakbhtunkhwa, Peshawar,

3. Sceretary  Institutional & ‘Humdn Resource . Development &
Management, Forest Department, l(hyhcr Pakhtunkhwa, Peshawar,

...................................................................... (Responden t*s')

Alkhunzada Sycd l'uvu

Advocale For appellant

Mr. Asad Al Khan,

For respondents
Assistant Advocate General

Date of INSHOEON. oo 07.12.2021

Daic ol [edvng. ... 30.05.2023
. DateolDecision. ... 30.05.2023

CIUDGEMENT

CFAREEHA PAUL, MEMBER (E): The service appeal in hand has been

wstituted unider Section 4 ‘of the Khyber i’al;111u1llchwa Setvice ‘Iribunal Act,
I‘)?éi aéainsl the m%lér dated 30.04.2021 ol s‘Cspnndcﬁt No. 1, whereby the
appellant was terminated from service and against ovder dated 09.08.2021 of
respondent No. 2, wherchy the représentation of the appellant was rejecled. 1t

has beep prayed that on aceeplance of the-appeal, the impugned orders might

p“- “’! raee



e e

‘be sct aside and the appellant might be reinstated to his service with all back

and consequential benefits.

L]
) +

! S © 2. DBriel fucts of the case, as givcn '?m‘ the memorandum of appeal, arc that
the appellant was initially appainted as' Walchnﬁn {Chowkidar) on fixed pay'.
Later on, vide order dated 0'2.05.'2(_)19, his services were .regula-rizcd. On
30.04.2021, respondent No. | iss;acd 1crmination order of the appcllant on tll'n.c
Ig:-ound %)1" ahsc_ﬁcc from duty but the pcriod. of absence was not specifically |
shown in the termination order. Fceling aggzl‘ieved, the appclia-nt filed
representation before 1"(:3po.nc‘icm. No. 2 which was rcj-ected on 09.9§‘.2021 but
he came inlo know about the rejection m"dcr_hwh.(:n he reccived- letter dated

25.11.2021; henee the instant appeal.

- 3. Respondents were  pul on nolice  who  submitted  wrilten
replics/comments on Lhe appeal. We heard the Tearned counsel for the appellant
as well as the learned Assistant Advocate General for the respondents and

that perused the case file with connecied documents in detail. ~

4 Ledmed counsel for the ai:);;cllant, after prcSenting the case in de}alil,
' _cc;ﬁtcndcd that the appcilant never remained absent from his duty and that the
period of hig absence was not speetficatly mentioned in the impugned order.
Accordiné t.;-ol him’ neither charge sheeUstatement of allegations was served |
upon him nor proper inquiry was condicted. e contended that n.o show cause
notiee \-\.*El."- served .upnn the appc}.hml and a!so-cpporl.unity of persanal hearing,
was not provided Lo him, which was n'm‘ a formality but mﬁndataiy under the

law. e requested thar the appeal might be aceepled as prayed.




5.

Leamned Assistant k\avocatc General, while rebutting the argumonts of
learned counsel for the appellant, argued that the appellant was habitual
abser?tcc. Me further contended that the a;-)pellaﬁt was under probation and
under Seetion (1 ol the Khyber [rakhtunkhwa Ci;xii-ﬂel‘vanfs Act, lE)'?'é, the;:-'e
was no need of holding rcgul_ar enquiry into the matter. ke requesied that the

r

" . appeal might be dismissed.

6. Arguments and record plfclscntc.fl b_u!'orc usl indic.atc that the. appcilant
was 'appoimf:d a8 Chowkidar (_BPS-:S)' on 02.05.2019 under the Khyber
Palchtunkhwa Civil Servants Act, 1973, Accordiﬁg to the terms and conditions
of his appointment he was on probation for a period (‘ﬁ_'[' one year extendable for
further one year under Scction 6(2) of the .i.{hyﬁcr Pakhtunkhwa Civil Scr-vants
Act 1973 read witb Rule 15(1) of Khyber Pakhtunkhwa Civil -Servants -
-(App()intmcnl., Promotion and ‘Transfer) Rules, 1989, Record further shows
that the probation period after lapse of one year was not cxtended for another
.ONC year as per terms and conditions of his appointment, which indicates that

his probation period ended on 02.05.2020. .

7. '.L‘h:;(;ugh the impugn-cd ordél', sélviccs of the app(.:“aljt were terminated

on the g:'m,nu"ls 1ha£ he was in the habit of '.-11I)s¢nLEng himself from his duly. His

services were terminated under clause 2 and 3 of tcrms and conditions of bis

appoinymcnt order and hence ncithdi: any inﬁuiry was conducted nor any show
' _ :

cause notice was' issued before passing the impugned order. As stated above,

Prubation period ol the appetlant was not extended and therefore, it ended on

02.05.2020 and from that date onwards, he was a regular civil servant and any




¢l

disciplinavy action against him had to be takon under the Government Secvan(s
(Bfficiency & Discipling) Rules, 2011, 1L is a well established norm that before
awarding any major penalty, a [ormal inquify is essential and before

conducting such inquiry a properly drafied charge sheet and statement of

° 13 . .
allcgations is necessarity served upon the accused. Then he has to be given a

fair chance o present his casc before the inguiry officer or committee
alongwith an opportunity of personal hearing. In this case no procedure has
been adopled; neither the charges: have been fully defined nor the appellant.

'.
has been given a chance of fair trial,

8. In view ol the above, the impugned order is set aside. Respondents are.
directed to reinstale the appellant and conduct proper inquiry ko the matter,

strictly following the rules, and complctc'thc procedure within 60 days of the

creeeipt of this judgment.  Costs shall follow the event. Consign.

9. Proncunced in open cowrl in Peshawar and given under our hands and
. -

seal of the Tribunal this 30th day of My, 2023,

(FAREEHA FAUL) (SALAH-UD-DIN)

iMcember (I0) : _ . Member (J) ()/

BRI
¢ Ir, fm)l'iaiwale of Ur c%“tt'“lo“ of

Number of

Datc of Caregs
Date of Delavery of Cony._-
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_ CHARGE SHEET :
R o {, Hazrat er Director I&HRD&M Dlrectorate as competent authonty hereby charge you

- Mr. Shahzad Khan Chowkidar (BPS-03) I&HRD&M Directorate as follows:-

That while posted as Chowkidar (BPS-03) in I&HRD&M: Directorate, you commltted the
following wregulantles -

) L}

i). That you were found absent from official duty on 14“‘ Apni 2021 at 1600
~ hours. -

ii). That Mr. Jawad Usman PA to Director I&HRD&M called you telephonlcally to
come to office but you didn't come to the office for official, guty.

| . . By reasons of the above, you appear to be guilty of mis-conduct and in-efficiency

! - " under Rule:§ of the Khyber Pakhtnkhwa Government Servant (E&D) Rules 2011,
and have rendered yourself liable to ail or any of the pénalty specified in Rule-4 -of
the Rules, ibid.

y . You are, therefore, required to subrpit your written defence within seven days after
receipt of this charge sheet to the Enquiry Officer/Enquiry Committee, as the case
may be. - . ' '
‘Your written defence, if any, should reach the enquiry officer/enquiry committee
within the specified period, faifing which its shall be presumed that you have no

' defence to put in and in that case ex-Partee action shall be taken against you.
5. Intlmate whether you desire to be heard in person.
A statement of allegation is enclosed.

QQ-?-Lg'
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I Hazrat Mir, Director I&HRD&M Directorate as Competent Authority of the oplnlon that’

“Mr. Shahzad Khan, I8HRD&M Directorate posted as Chowkidar (8PS-03) has rendered himself

liabie to be proceeded against as he committed the following act/commissions, within the
meaning of Secti_on-s of the Khyber Pakhtunkhwa Government Servants (E&D} Rules 2011):-

STATEMENT OF ALLEGATIONS

). That he was found absent from official duty on 14" April 2021 at 1800 hours.
ii). That Mr, Jawad Usman PA to Director I&HRD&M called him telephonically to
come to office but he didn't come to the office for officlal duty.

'

2. For the purpose of enguiry against the said accused with reference to the above

allegations, an enquiry officer/enquiry committee, con,sisiing of the following, is constituted under
rule 10(1) (a) of Rules ibid vide this office order No. 30 dated 2_1 107/2023:-

1. - Muhammad Sajid, Divisional Forest Officer, Patrol Squad, Peshawar.
il. Mr. Dawood Afridi, Assistant Qirector (NMAs) 1&HRD&M Directorate, Peshawar.

3. © - The enquiry offi cerfenquiry commiittes shall, in accofdance with the provisions of the
rules. ibid, provide reasonable opportunity of hearing to the accused, record ns ﬂndmgs and
make enquxry report within thirty days of the receipt of this order, recommendatlons as to

- punishment or other appropriate action against the accused.

4, The accused and a well conversant representative of the department shall join the
proceedings on the date, time and place fixed by the enquiry officer/enquiry committee.

i

Direttetr
1&HRD&M
{Competent Authority)

2438
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DIRECTORATEOF - .5

INSTITUTIONAL & HUMAN: RESOURCE DEVELOPMENT & MANAGEMENT g
: - KHYBER F‘AKHTUNKHWAFOREST DEPARTMENT -~ }

Shami Road, Peshawar Phone No. (091}9212459 Fax (091) 5243301

Office ordr No. 2;3 IBHRDEMW/Est Dated Peshawar the \ | 1092023 '

Whereas the Khyber Pakhtunkhwa Service Tribunal passed an order in service Appeal

S -:No. 7882/2021. Wherein the resp_iondents were directed to reinstate the appellant Mr.
' S_hahzad khan (Chowkidar BPS-03) and conduct proper inquiry against him.

-~ And whereas an Enquiry Committee was constituted vide this office order No. 30 dated
21/07/2023 to conduct proper enguiry.

- And wheféas the Enguiry Cqmmittge finalized enquiry ﬁrcceedings and submitted
enquiry report vide letter. No. ‘64;’PS_—23 dated 11/09/2023

And whereas the Enquiry Committee could not prove the allegations against him.

Now Mr. Shahzad Khan, Chowkidar is hereby reinstated with immediate effect in light
of the judgment of Khyber Pakhtunkhwa Service Tribunal and recommendation of the
Enquiry Committee. '

: V-

The period from 30/04/2021 to 11/09/2023 shall be treated as leave without pay.

(Hazrat Mir)
Director -
{ & Human Resource Dev: & Mgt

. )/ Peshawar
No. }\'3( !I&HRD&M!EStt

Copy forwarded for information and necessary action to the:-

1. Chief Conservator of Forests, (,entral Southern Forest Reguon-l Peshawar. ' "‘

2. Sectlon Officer (Litigation), CCFES\WWE, Peshawar. . , ;
o 3. Account Section I&HRD&M Dzrectorate Peshawar '
| A= M. Shahzad Khan, Chowkldar

Peshawar




SHAMI ROAD PESHAWAR
Ph: +92 91 9212177, Fax: +92 91 9211478

E-mall: ccfforests.pesh@ymall.com

CHIEF CONSERVATOR OF FORESTS
CENTRAL SOUTHERN FOREST REGION-I
KHYBER PAKHTUNKHWA
(HAD)

No /SEOQ g T Dated_ 30 /09/2024.

AUTHORITY LETTER

Mr. Zahid Iqbalj, Deputy Director (BPS-18) I&HRD&M Direc';torate Peshawar is
hereby authorized to attend the Khyber Pakhtunkhwa Service Tribunal Peshawar

on behalf of Chief Conservator of Forests Central Southern Forest' Region-l,

Khyber Pakhtunkhwa Peshawar and Director I&HRD&M Peshawar
(Respondents No 01 & 02) in Service Appeal No. 587!2024 Shahzad Khan

Versus D[ ector I&HRD&M Peshawar & others

rvator of Fores;ts
Central Southern Forest Regigrs),
Khyber Pakhtunkhw@fesh@%-

 Chief Consemvator of Forests
Central Southem Forest Region-1
Khyber Pakhtunkhwa Peshawar:

. F-Mix letters, Certificates. T(_) whom it may génccrn. . 59
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