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&Y ... BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

T

SERVICE TRIBUNAL PESHWWAR L

APPEAL NO.32T OF 2024

Sohail Ayub son of Nazar Ayub R/o Village Purana Bazar, Adjacent Army Public School,

Tehsil Drosh District Chitral Lower sroccesensss s APPELLANT
VERSUS

1) Conservator of Forests, Malakand Forest Cfrde West at Timergara Lower Dir.

2} | Divisional Forest Officer, Chitral Forest Division, CRItral, oo RESPONDENTS

PARAWISE COMMENTS BY RESPONDENFS; vcr Partiicnwa

Soevvice Tribunng

Diney N..../go 9?

Respectfully Sheweth:

Preliminary objections:

1) That the applicant has no got no cause of action.

2) That the instant appeal is barred by law.

3) | That the appellant has got no locus Standi.

4) -~ That the appeal is not ma;’ntm’nablé in the present form.

5} That the appellant has not approached this Honorable Tribundl with cledn hands.

On Facts:
1. Pertains to record hence no comments.
2. Correct.
3. Pertains to record hence no comments.
4. Correct to the extent of set asiding of orders dated 14.06.2019 (Annexure-I) and

01.11.2019 (Annexure-il). As per judgment dated 22.01.2021 (Annexure-lii), the -
respondents were at liberty to constitute enquiry committee strictly in terms and
spirit of Section-3(2) of the Protection Against Harassment of Women at the Work
Place Act, 2010 in order to probe the allegation(s) against the Applicant. In
accordance with the aforementioned judgment, an investigation committee was
constituted vide DFO Chitral office order No.08, dated 03.8.2021 {Annexure-iV).
Consequent upon receipt of enquiry findings / recommendation o Enquiry
Committee dated 20.10.2022 (Annexure-V), the DFO Chitral as competent
guthority, awarded penalty of “Stoppage of two annual increments with
cumulative effect for two consecutive years” vide office order No.79, dated

26.01.2023 (Annexure-Vi) as the charges were proved and applicant was found
guilty. : |
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5. Correct. ' - ﬂ_)

-
S

6. That upon receipt of his application” dated 08.12.2023 (claim of salaries for the
period with effect from 15.6.2019 to 31.1.2021} Annexure-Vil, the same
application was sent to the Conservator of Forests, Malakand Forest Circle West at
Timergara vide DFO Chitral office letter No.2720/G, dated 19.12.2023 (Annexure-
Vill) for seeking advise whether the claim of the appellant is to be honored or
otherwise? As in Service Tribunal decision it has not been mentioned that the
period with effect from 15.06.2019 to 31.01.2021, during the official remained
terminated, may be consider leave without pay or otherwise. In response, the
Conservator of Forests, Malakand Forest Circle West directed to treat the period
as leave without pay vide his office letter No.31250/B&A, dated 05.01.2024
(Annexure-IX). In pursuance of the direction of the Conservator of Forests, the.
intervening period has been treated as leave without pay from 15.06.2019 to
31.01.2021 (i.e. 1 year, 7 months and 16 days) vide office order No.71, dated

15.01.2024 (Annexure-X), during which the appellant Jumor Clerk did not perform
official duties.

7. That the appellant has no right to claim salary for the period during which he has
not performed duties as he was not re-instated unconditional.

GROUNDS:

a)  Incorrect. The impugned order dated 19.01.2024 is correct as the appellant is not
re-instated unconditionally and he is not found blameless. In the Denovo enquiry
conducted in light of Tribunal decision dated 21.01.2021, the appellant is found at fault / .
guilty and penalty of withholding / stoppage of two annual increments with cumulative
effect for two consecutive years are awarded. (Reference could be made to the decision

of Honorable Supreme Court of Pakistan in CP Nos.517-1, 1062-L and 1232-1 of 2016 and
929- L/ZOI 7 (Annexure-Xl).

b) Incorrect. The impugned order dated 19.01.2024 was passed in accordarnce of
procedure as laid down in Para-17 of Efficiency and Discipline Rules, 2011.

c) Incorrect. As replied in above para.

d}  Asexplained in Para-a above.

e) Denovo enquiry was cbnducted, wherein, the appellant was found guilty and

penalty of stoppage of two annual increments with cumulative effect for two
consecutive years was awarded as per Annexure-VI.

f As explained in para-e.

g)  Asexplained in para-a.
h}  Incorrect. Proceedings were held as per law.

i) No comments.




j)' Appeal / application for release of outstandmg amount of salanes has rejected by

the appellant was not re- instated unconditionally and later on found guilty in Denovo
enquiry.

k)] No comments.
i) Not applicable.

m)  Pertains to record.

n) The respondents seek leave for raise additional grounds at the time of arguments.

" Malakand Forest Circle West,
Timergara
(Respondent -1)

gitem 97 A/,?,
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- OFFICE ORDER NO. /éﬁ/ DATED CHITRAL THE. [ _/05/2019 .
ASSULD BY MR: SHAUKAT FIAZ DIVISIONAL FOREST'OFFCER,
CHITRAL FOREST DIVISION, CHITRAL * i

.-

v Whereas Mr Sobzm’ A yub S/o NazcrA yub R/n Drosh Tchs;f Dro.s'}r DJS['I'J

Cfubr"u’ wiLs dppomted as _fumor Clerk i m BPS-11 in Chitral Forest DJ wsmn vm’e oﬁcc o: dcrNo:'" 00 -
dated 18/03/2019 w;dr the follo wing lerms and conditions dz&f AP w

l. He mf} be govermed b_y the, Khyber Pakﬁﬂln}cbwa CJVM’ é(mm!s Acf 1973 f,df oc.-'?cr .fawsf-
applicable to h’;e Civil S (‘rlfancs aud Rules madc dJerc unde; - :

9 He wiff, imitrally bc on p:vbaﬂ'on for'a pcn'bd of one ycczr‘;h trms of é'écﬂ'on' 6 (2).of Kh ybcr
Pakhtunkhwa Servants Act read with Rufc—] 5() Khyber Htﬂhtunkflwa C}Vd Scrvaﬂt;s'
_ (A;Jpomtmem Promotion .md Tnmsfcr) Rules, 1989. . i o

3 f!is' gcrw'ccs shall be lrable to fcmﬁjhaa'on z;ft éﬂ y U}ne fohoufamgmng anyrcasonﬂhcrco _
belore the expiry of the period of probation / extended period. of probai.'cr'on" IFf his:
pufbrmancc during the period of probation is not found samfwfory, in such an svcm‘, he Wlﬂ:
be given one month puor noace of termination from serwce or.bne montb pay in lieu Uxereof L

4. I case he wisli'to resign at any time, 2 moath prior nda'c‘;f.'-w;?! be uc-:cc:s.s‘ary c;;‘ ;h Jreu d)ercoﬂ .
- onc month'’s pay shaﬂ be }‘bxfc;'tcd ' ' S

In contradiction of the #bov ve, he did not abide by the térms & « onrf;bons/ru/c.s .md ac[cd t_‘f;c__ St
© follo wmg.; rrreguluitios sn the meaning of misconduct and inefliciency; B

x’A bseuce ﬁom dut y.'-_ ‘

HBesides instructing verbally and in writing he remained absent in the following.dates: _

L On 5.4.2019 he remained willfully absent from duty without getting prior permission/sanction . -
of leave. Upon his absentia he was .called to explain his 'po.s‘fﬂbﬂ vide this office letter -
" No.S0IY/C, dated 5.4.2019 but fus reply dated 16.4.2019 was lounid not satisfactory. He was *. r
instrucicd verbally as well as wde this office fetter No. 325/(:' ddzed 23 4.201.'9 to ObSGI'Vﬂ._
ollice tming and be punf.tud n- attcndmg office. However lie wis. warned to be carefirl i o
lu{mc vide thix office letter No.5335/C, dated 24.4.9019. '

i sp:(c of vt’rbd! and wrilten fastructions ke : again remained dbf(.ul o 25, 4.201 9, upon-which-- S
he was again -called explanation vide this office letter No.5337/C5, dated 25.4.2019. Hc-.
mbm:ttcd fus reply to the cxpfanaaon on 16.5.2019 but found 1ot sam&cfory :

. On 1052019 hie agan mmau;'cd absent from dury and WAS mﬂr el o crpfcun the reasory of

absentia vide this oflice Istter No.5758/C, dated 21.5.20_1.9 but he did not replied so far. .
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o 0810w s harassment of women, at workpfacc act; 2010, - - oo wr sesEiig s A g B

4 ERdt SR A b

-4’ The Section Oflicer (Establishment), Forestry, &vamnmc & Wﬂ.{fc Dcp(t. Peshawar. -

2. Submission of resigninj a Q_Qllcarfon et - ;
On 19.4.2019 he preferred application for rc.s:rgﬂaaon from Gowt, S'C[WC(? Upon wh:ch he Was_ Gy
. called for personal hearing vide. this office letter No.5383/C, dated 26' 4.9019, No.5531/G, .~

: dated 7.5.9019 (dates of hearing were pos tponed due to office cnédgcmcm‘s) and No, .5835/ G, ST

dateg’_ﬁéf & 201 .9 and dare of bcarmgf' xed for 29. 5 2019. .

3. Iﬂadencc of Hamssmenr of women at Workplace . S
On 2. 42()1 9, Mrs. Shakira Bibi FFE prci%rred a comp]amt I,rdw'c the uuderszgned .':bat .s‘}zc'

has been harassed by scndmg obscenity & dirty mcssagc.s* Lo Mr. Sohail Ayub Junior Clcr.k
The said comp}dmt was referred to SDFO Cbm‘at/ Chairmarn of the Hara.s‘sment Comm;rtce.
vide tfus office icttcr No. .5487/(}' dated 30.4.2019 for enquur/ in :fc.sagaaon .md rcport rctum :

The Chairman of the Hara.ssmmt C'omﬂuftec su&mmcd lus cnquuyfina&n\gx/.g‘ ort
o the undcrsfgncd vide his office letter No. 6'1/01.9 CY, dated 21.5.2019 wherelnﬂ: oun rbe
accused official as guilty for harassment of women at wnn{p:",:r e undcr Profccaon agamst

Nr)w whereas the rmdc::.;g,wcd umducfcd pcn(mrd Iu,mu" ()/ the ace: us‘cd off udl on.
29.5.2019 Divisiomal oflice, wherein the accused oflicial i lus delense could nof sabisticd ff}c_
rmn’u'sgm.d rw!f; his fcplu.s thas tbc undenswned ﬂ:acbcd Lo d;f: condusron and found the

ﬁ"om Service with immediate efiect”, o .. S .

: ' - el o
(Shavkat Fiaz) . - R
T et e e i e D - Divisional Forest-Offites: :
Chitriad Forest Division, .

Ancﬁ' c;cncy and in capacity of authority awarded U‘Jc pcnzky of “1¢ crmmaaon / RCHJOV-&] ; L

No. éf.%(é % Dated Cbmaf the //4 Z /-20-1._9. ’ - .
- Copy forwarded to:-:: ..« . B L LAt SO
I The Cb;d Co:mcxmr of Forests, G:nmu' Seuthern I orcsrli’qgrm—! Feshawar., :
2 The Chief Conservator of z_f'omsas Malakand Forest Region-IiI Saadu Sharif Swat
g - The Conscrvator of forests, Malakand Forest Circle West at Timcrpara Lower Dir.

-For favour of information, please. : e =

/" Head Clerk/ Accanatant Divisional Forest Office Chitral for informanpn ;znd necessary aclion. el

o. Mr. Sobail Ayub §/o Nazer Ayub R/o Drosh Chiraf (tbc cﬁcﬂfmuor ( crA) bru]fmndaan
2 Ollice order/ personal files for record. -
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OFFICE OnueK NO. /3 DATED _/_1 /7 12019 ISSUED BY MR. MUHAMMAD YOUSAF
KHAN CONSERVATOR OF FORESTS MALAKAND WEST. FOREST CIRCLE TIMERGARA

1. Whereas Mr Sohail Ayoub Junlor Clerk (appellant) was. proceeded under E&D'___'. .
[ _ Rules,2011 and Protection Against Harassment of Women at the work place Act 2010_’__._"__

issued by the (DFO Chltral) office order No.162 dated 14!06!2019 on. the fol!owmg.’:'--_{ B

-charges; _ . LT :

a. Misconduct. I o - __ i
': b. Inefficiency. -~ ' '. | |
1 " - c. Corruption. T : B o
2. ‘Whereas inquiry. officer (Shakeel Ahmad SDFO Chitral } was dlrected wde DFO Chltral'?_
letter No. 5487/G dated 30/4/2019 to investigated and submit the detall report under
"Protection Against Harassment of Women at the work plaoe Act 201 0 ' '

{etter No,51/019/CL dated 715)'2019 after lnvestlgatlon of the subject case, he subm:tted -
- the.. |nqu1ry report to DFO Chitral vide his office letter No 61!019 CL dated 21;’05!2019 '

for further course of actlon

- 4. Whereas the competent authority (DFO Chitral) after the detau report , The:DFO Chital |
" conducted personal hearing on 29.05.2019. S

5. Whereas the accused Offi cnal was awarded major penalty termlnatlon !Removal from
R T service. - - -

8. Whereas the appellant being aggrieved with-the penalty awarded by DFO Chitral, filed
the departmental appeal to the undersigned (appellate Authority) requesting to set
asicte the penalty.- Para wise comments were asked form DFO Chitral and on receipt of’
the comments the appellant was provided chance of personal hearing, conducted the

.same at: Conservator of Forests: Malakand West Office on 4/092019. - . & o b s, v B9 s

7. Whereas or]="per_u'sal of record, comments of the D.F.O Chitrat a_nd personal heairiné‘ of
- . the appellant the facts surfaced that the accused was found. guilty the, evidence proved
the allgating against the appellant. -

8 -Whereas on perusal of service record the appeltant during his short service proved .
himself” unfit-for the past of Junior Clerk  as evidenf from his absence from dufies
language of correspondence with DFO Chitral and even his non serious and short

tempered attitude of tendering resignations at the very beginning of his service.

C . 3. Whereas ‘the inquiry offcer called the accused for- personal heanng Vlde his' ofrce'
Page1of2
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I Mr. Muhammad Yousaf Khan Conservator of Forests Malakand West-:é_ :

Forest Circle Timergara in the capamty of appe"ate authority hereby rejected the.
‘appeal of the appellant and agree with the DFO Chltral office order No 162 dated-. .
14!06!2019 And non-suntablhty are sufflclent grounds for hlS dlscharge! removaI:

from service.

. Sd/— RRRE TS
(MUHAMMAD YOUSAE KHAN) |
CONSERVATOR OF FORESTS j'

MALAKAND FOREST CIRCLE wEsr

ey _ TIMERGARA
No /é)Or{f'fE—datedme e/ /2019, |

Copy to:- =~ - : :
1. The Chief Conservator of Forests Malakand Forest Reglon (Reglon IH) Saldu Shanf

— Swat for favour of information please.
2. The Divisional Forest Officer Chltral for mformatlon and necessary actlon

- 3. The Official concerned.

' CONSERWATOR OF FOREXTS
MALAKAND FOREST CIRCLE WEST

TIMERGARA /ﬂ

’}.
e Diary o ére ::"-'
'y Dated _ _ﬂlf *
. PN, Pgﬁ,;i-:ﬁﬁ LS
- . i 'Pageiofz
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KHYBER PAKHTUNKW’A SERVICE TRIBUNAL PESHAWAR

No. @43 . ST - Dawed ol /oL somi

The Dw:smnal Forest Ofﬁcer
- Government of Khyber Pakhtunkhwa
Chltrai

¥ {'{5 <Y E"'- Z‘,‘.‘_..'.'

Subject: - . JUDGMENTIN APPEAL NO. 1512;2019 MR SOHAIL AYUB

‘Tam dnected to forward hercthh a certtfled copy of Judgemggt ....... -

-

Encl: Asabove

2T e
REGISTRAR’
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL -
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Amended Sel_':vi'ce Appeal. No '1512}’.2019' By

. Da'te ofInstitution. ._“ ) 11 11 2019 ‘J LS

o ‘«‘]ate;of»Eeelslon s

Sohail Ayub §/o Nazir Ayub R/o Darosh Disirict Chitralf_

_VERSUS :

- BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUN et

(Appellant)

-

Chief Conservator forest, Central Southem, Reglon -1 Peshawar and four others

Present:

MR. MUHAMMAD SHOAIB KHAN, CoerT

Advocate

MR. MUHAMMAD RIAZ KHAN PAINDAKI IEL

Assistant Advocate General . -

"JUDGEMENT. -

A AT g T B o s

ierminated/removed from service.

8.03. 20!9 ‘was proceeded against for mis- eonduct mefﬁmency and harassm ent

MR. MIAN MUHAMMAD —
' MRHAMID FAROOQ DURRANL,'

MIAN MUHAMMAD. MEMBER(E)-- ‘Original

14.06.2019 passgd by Respondent No. 4 'and appellate’ orcler dated 1.11 2019 of

Brief facts of the case leading to institution of the instant-sévice: appeal, are

atlthe appellant recruited in the respondent--department'as -Iunior C,lerk' '(B.PS- 1)

(Respondents) '

, ‘Fof Appellant.

' F_or respondents.

MEMBER(Execuqve) , |

; CHAIRMAN

. |
ofﬁce order dated

_,_.,.....—-—_-—-—-—-——-’

Rospoudent No.3 have been ehallenged and assailed under Section-4 of the Khyber

?akhtunkhwa Services Trlbunal “Act, 1974, where-under t_he—appellant has been ,

i




' penalty of “termmatlon!removal from servrce on 14. 06, 2019 by respondent"No.-'

s e A T

agamst which' he prefened departmental appeal on 24 06 2019 The app'e_ll‘ate-_:-'.‘_ '

authouty i.e ReSpondent No 3 did not cons'.der his plea and whlle agreemg wi_th‘ tl'l,e.

i 2

PP TR S
A

penalty awarded by the Competent Autno i

© dated 01.11. 2019 hence, the mstant service appeal before- the Serviges Tribunal

' instituted on-l 1-1 1.2019.

“Q3.. Learned counsel fot the appellant-argued that the charge of_aBsence for one - ... :

date (05.04. 2019) does not become a $erious irregularity or mis-conduct on part of
. ___________———'-'_—'. .
the appellant ‘and the pumshment awarded is not eommensurate to. the ehs.rge. He

t'tlrther contended thay the eommlttee constituted for investi gation of chargs against

t

the appellant for alleged harassment of a lady colleague was not properly-co nstituted- '

as per requxrement of Section-3 of the Protection Against Harassment Uf Wamen At

'fhe Work Place Act, 2010 because it dld not mclude a female member Moreover, .

the complai

“. examination by the appellant and as- such the ends of justicg have not been 1J|net

- ] : : i

04. Learned Asmstant. Advocate General on the contrary, 'negdted'.and

' conuadmted the arguments of leamed counsel for the appellant and uehemently

addressed

eriod and—who remained absent from duty en varrous dates i.e 03

25.04.2019 and lO 0s. 2019 His conduct as ofﬁmal proved to have been recaleitrant

advrsed both verbally and in black arld Whlt to mend

2D

las s he had' been tune and agam

his way and 1mprove his eonduct as an official. Moreover, a complamt of lady

"_cnl-league Mrs. Shaklra Bibi, FFE dated 23.04. 2019 was recelved allegmg him to

‘have harassed ‘her by sending her indece

his arguments that the appellant was in the first three months of probatiqn'

nant was ' not made ayallable durmg personal hearmg fpr Cross

04.2019;

nit and uncwthzed messages Im t_e_n_n_s of .
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- Section-3 of the Protectron Agarnst Hara.sment Of Women At The Work Place Act,

2010, the chary ge was mvestlgated by a: commrttee constltuted on 30 04 2019 ur:de:_rf_. o

SDFO. The commrttee subm:tted its report on,21. 05 2019 and found the appellan't }

culminating in award of penalty, could be issued to the appe_llant as a civil servant:

ATTIR

<

bt S desranated from amongst them”

-vunlty for harassment of women at work placed under the sard Act The learn'éd_

1',-..-_.

"Additionai Advocate General,-however, did not neg_ate the fact that,the 1nqu1ry-."-'

B

committee on harassment was- not properly constrtuted under Sectton 3 of the._

Protectron Agamst Harassment Oof Women At The Work P}ace Act, 2010

05, After havmg heard. the arguments of learned- COunsel for the parties and'

perusal of record 1t is observed that the appellant bemg a c1v1l servant under term

No.l of his -appointrnent order dated 18.03.2019, was requi're'd to have beerl

- oroceeded against for mis- conduct and inefficiency under the prov151ons of Khyber

Pakhtunkhwa Govcrnment Servants (Efficiency and D1scrp1me) Rules 2011. The
appellant was subjected to the inqttiry proceedings on two scores simultaneously i.e
misconduct and inefﬁ'cienc'y_as well as charge to have harassed a lady colleague. .

However, no charge sheet/ statement of .allegatio.ns or  show cause ndtice

’

Si:mi]arl?, on account of allegation of harassment of a ladjf colleague, the enqniry “

committee for the purpose was not properly constituted as is required under Section-

3 (2) of the Act ibid which stipulates thats

“The Committee shall consist of three members of
whom at least one member_ shall be a woman. One
membzr shall be from senior management and one shall
be a sesior representative of the employees or_a senior
emplovee -where there is no. CBA. One or mo?‘t\members ’
can ' be co-opted from outside the orgamzatlc}n\:f the
‘organization is unable to designate three members

within as described above. A Chalrperson shall. bd_-/

ATED

tave
hu Taels

ii’
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06. Asa seqUel 1o the above it is cr)}stal clear that the appellant was requlred to .

have been proceeded agamst on two scores e discrplmary proceedmgs of mls- '

conduct and mefhciency under the_Kh_ber
(thuency and Drscrplme) Ruleb 20i1 as well as the charge of harassment of 'la"cly
colleague under the ibid Act. Needless to say that due course of law d1d not: take ,

place and chance of fair tr 1al mcludmg cross exammatron ‘was not provrded to the -

-. ;.appellant Above ail the enqu commlttee for 1nvest1gat10n of harassment was not
| properly constlmted as  per drctates 'df law, hence,' its proceedmgs an_d
recommendations have no legal $anctity and vahd1ty The appeal is therefore,'
allowed and the 1rnpugned orclers dated 14 06 2019 and 01. 11.2109 are set asude ‘
‘ ) ‘The respbndents shall however, be at liberty to constrtute enqulry committee strletly
in terms 'md spirit of Seetlon 3(2) of the Protecnon Agamst Harassment Of Women o
' At "lhe Work Place Act, 2010 in order to probe the allegatlons(s) agamst the

appellant. Parties shall, however, bear therr respecnve costs. File be consrgned to

the record roomm.

| AN&OUNCED
g {@72 @lw202 |

| A | (MIANM I-IAMMAD)
. _- - __ - __MEMBER(E)

. gy
. CoIAMID FAROOQ URRANI)'. -
i CHAIRMAN




otz o ;ﬂ,_-.,.f._Upper Dir ForestDlwsron at Dbdba Upper-Dir ---'-C'hair_-mlan'

OFFICE ORDER NoiEi Baveeée“ﬁi’ A{%&"THEﬂBWOB!ZOZﬁ 1SSUED BY MR FARHAD ALL
. DIVISIONAL FOREST OFFICER.CHITRAL FOREST DIVISION; CH[TRAL a

.

LA

) Inipursuance of the.decns:onﬁdété‘dQZi@1?‘«20215-|ﬁﬁAppeal§No"_ :
“Mr. Sohali Ayub (Appellant) Versus<Chief Conservator of Forests Cent : Southern Fore,,

- Region-| Peshawar and four others (Respondents)™ of Honorable Court of Sennce Tribuna!
Khyber Pakhtunkhwa Peshawar, an Inquiry Corhmittee under Sectron 3(2) of: “The Prote' 'tlon
against Harassment of WomenJaLthe Workplace Act 2010“ is hereby const[tuted i :
comprising-of the folfowing offic icers is hereby constituted to probe mto the alleoallon preferred
by Mrs. Shaklra Bibi Female Forest Extensuamst ;

-

1. Mr. imad-Ud-Din,
Divisiona! Forest Offi cer,

2. Mr. Ihsan-Ud-Din SDFO : - S
Drosh North Forest Sub Division, Drosh - Member

3. MISS Salima Afzal ; ' : '-';;'
CDO, Community Development Extens:on GAD S
Amanabad Péshawar. Lo Member-

) . ) DlVlelonaI Forest Offcerﬁz(/ .
' ) . Chitralff-orest Division,
- - . - ) ' . hital - . ¢
No. 44¢.§3 /G,  Dated Chitral - the_53 /£ (2021,

Copy forwarded to the:

1. Chief Conservator of Forests, Central Southern Forest Region-1, ‘Peshawar.
2. Chief Conservator of Forests, Malakarid Forest Region-!ll, Saidu Sharif Swat.
3. Conservator of Forests, Malakand Forest Circle West at Tmergara Lower Dir.
4. Mr. timad-ud-Din, Divisional Forest Officer, Upper Dir Forest Division, at Dodba Upper—Dlr
5. Mr. [hsan- ud-Din, SOFO Drosh North Forest Sub Division, Drosh.
6. Miss Salima Afzal CDO, CD, E, GAD Directorate Amanabad, Peshawar
For favour of mformatlon, please.
7. Mr. Sohail Ayub Junior Clerk, Divisional Forest Ofﬁce Ch:tral for lnformatlon
8. Mrs. Shakira Bibi FFE, Chitral Forest Division for information. o

. 8. Head Clerk; countant*ChltrarForestﬂrvrsmn“funnfmmahon

0. Office ordef/ Inquiry files for fecord. _ PR
- ol 'Divisiona@

Chitral f-grest'Division, .
o pChitial




e
Samd ARSI Fane
. :

OFFICE OF THE | Phonett 0932410066
DIVISIONAL FOREST OFFICER | L
MALAKAND FOREST DIVISION -

AT BATKHELA.

o Emalldfomkti?@g '__' il:_co,;m

Dispa'tc,li‘lgl_\l_o!_:-’ o lAectt, (A
o [lopozz.

‘Memo:

Encl; As Above. -

ot 30
To el T
The Divisional Forest Officer, -
Chitral Forest Division - -
Chitral. -

Subject: -DENOVO INQUIRY AGAISNT MR, SOHAIL AYUB JUNIOR CLERK DEO." - .
| OFFICE CHITRAL UNDER “ THE PROTECTION AGAISNT HARRASMENT "

OF WOMEN.AT-WORKPLACE ACT, 20107 . . ...

Reference your office letter No. 1446/G, dated 28/9/2022. .

“The subject inquity proceeding-has-been finalized by t_hé'_ddlﬁuﬁit{ee constituted for,

the purpose . Enquiry report from page 01 to 14 and original file from page 01 to 171 are enclosed
herewith for favour of information and further necessary actionplease.” PRI

"* Please acknowledge the receipf.-

<l

ivisiohal Forest Officer

N Malakand Forest Division,
i o - At Batkhel. ~”

" NO: JAcctt:

~ Copy forwarded to the :- g '
1. The Conservator of Malakand East Forest Circle Saidu Sharif Swat.
2. The Conservator of Forests West Forest Circle Timergara.

For favour of informatioerleése.




ENOUIRY UNDER THE PROTECT [ON AGAISNT HARASSMENT OF WOMEN MRS SHAK]RA BIBI -
EF.E. OF CHITRAL FOREST DIVISION AGAINST SOHAIL_AYUB-JUNIOR CLERK OF . CHITRAL
: : FOREST DIVISION UNDER THE PROTECTION AGAINST HARRASEMENT OF WOMEN AT WORK.
i - PLACE ACT 2010 NOMINATION OF COMMITTEE THEREOF Y A - Ex
|
I

Read w1th

DFO Chitral office 6rder No.08 dated 3.8.2021
Enquiry committee Chairman letter No.1327/G dated 279 2021 _
Enquiry committee chairman letter No.1/camp dated 13 12: 2021 o
DFO.Chitral office order No.39 dated 21.10.2021rt1 . o B
5. Director CD&GAD Directorate letter No.588-89/F- 2/ 10!E datéd 101’ 12!20221 .
6. DFO Chitral letter N0.5250/G. dated 12/4/2022 : i
7. DEQ Female Lower Chitral offi¢e letter No.10375/E. 6!Enqu1rw’FB(F) dated 19;"4!2022. S
8. Enquiry committee chairman letter No. 2173/Acctt: dated 11/5/2022 -
~9. Reply to the charge sheet dated 28.4, 2022 by Sohail Ayub Junior Clerk
_.10. DFQ Chitral office order No. 109 dated 11/5/2022 "
11. Enguiry committee chairman No. 2331/Acctt: dated 23/5/2022

-42. DFQ Chitral letter No. 1446/G. dated 28/9/2022

~13. Enquiry Committee chairman letter No. 901-903/Acitt: dated 5!10!‘2022

,:’1-4. Engmg: committee chairman letter No.977-79/Acctt: dated 10/ 10:’_2022
Back GTound

In the light of the decision of t thc KPK service mbunal P&shawar dated 22XOL’2021
DFO Chitral served thé chiarge sheet to Mr. Sohail Ayub, entrusted the inquiry to DFO upper Dir -
" vide his office letter No.5297-303/G dated 08/03/2021, in response to the charge sheet the acwsedr -
official in his reply dated 13/03/2021 objected over the constitution of the committee and was of
the opinion that the said comumittee is not constituted under section 3(2) of the Protection against -
harassment of women at the work place act,2010”. The DFO Chitral vide his office order No.08. )
Dated 03/08/2021 constituted the committee to probe into the allegation preferred by Mrs. Shakira
_ Bibi female forest Extensionist under the'ibid Act. '

B

The accused official vide his reply dated 28/04/2022 once again objected over the -
constitution of the committee and was of the opinion that the said committee is not constltuted
" under section 3(2) of the ibid Act.

In light of the above Mrs.: Shakira Bibi FFE and Sohail Ayub Junior Clerk regarding harassment
in working place uinder“Protection against harassment of women at the work place act, 2010”
were directed to appear before the enquiry committee constituted for the purpose on 26/5/2022 in.
office of Chairinan of the Enquiry Commlttee (DFO Malakand) for personal heanng

. - A A THO "f—antzal-Forest_Dmmon-
appeared before the Enqmry Comnuttee in the ofﬁce of Chalrman of the Enquu'y Committee (DFO
. - Malakand) for a fair trial including: cros exarmnauon both were heard as well recorded their

written statement as per (Annexure-1, II). . \ - /;j

y——

Divisiclial Fonest Officer
Chitrl Fosgst Division
_ Ghitral :




- Discussion:

environment that is evident from her statement.

mental and behavioral growth.

Conclusion:

thie undesired instance actually occurred and the charges are hence proved.

Recommendations.

Harassment Act, 2010: -
- i Stoppage of two annual increments with cumulative effect for two consecutive years.
ii.  The official may be posted outside Chitral Forest Division to any oher station.

&

-Asgistant (Member):

Divisional Forest Officer

The ‘Enquiry Cpmmittee—r-écormnend_s' the fo_llowi;ig_p‘enalﬁés_ in accbrdéﬁ& with

. ..j

The accused official (Sohail Ayub J/Clerk) admitted that he has texted a mobile message
to Shakira Bibi FFE considering her as a motherly figure and 3 senior official mthe office. And;1
have by no means any-intentien to hurt the feelings of the coniplainant and also apologized infront. -~

* of the committee and assured to the very careful in future; whereas, on theé ‘other hand Shakira::
Bibi FFE responded, he had tried to harass her by extended massagés-and verbal threaits fornot '
responding in positive way which made her uncomifortable working with ‘him in the same . .

In addition to her writtén statement, she n_eco'rdejd- to pardon the 'aécused bu., wanted that L
accused may be posted outside from Chitral forest division for the bctteni_nent-of his pfofessional'; e

I light of the discussion and. statements récorded as Aiiexure [ & IT:itis concluded it~ -+ -

|
- o - (Chairman) .. - Uha NG
|
|

.

S 3
4 .
&
2
4
E
4
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i
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OFFICE ORDER NO. 7E " DATED CHITRAL THE 24 101/2023, fssdED BY ..

" MR. ASIF ALI SHAH, DIVISIONAL FOREST OFFICER, CHITRAL'FOREST DIVISION, CHITRAL .. .

- WHEREAS. in pursuance of the decision dated 22/01/2021-of Honorable Cout of Service Tribunal
Khyber Pakhtunkhwa Peshawar in Appeal No.1512/2019, DFO Chitral- served the Charge” Sheel/ Memo .of . :

‘Allegations dated 08/03/2021 to the accused official Mr. Sohail Ayub Junior Clerk (BPS-11)-of Chitral Forest - '
Division and the inquiry entrusted to DFO Upper Dir Forest Division. .In response lo the charge sheet, the accused,
official in his reply dated 13/3/2021 objected over the constitution of the committee and was o the opinion-that the

said committee is not constituted under the rules. So that the ‘Inquiry- Committee. - -under Section-3(2).of *“The
Protection against Harassment of Women at the Workplace Act 2010 was.constituted vide office'order No.08,

03/8/2021 under the chairmanship of Mr. fmad-ud-Din, the.then DFO Upper Dir (Now DFO._ Malakend Forest.

Division) to probe into the allegation preferred by Mrs. Shakira Bibi Femalé Forest Extensionist. -~

AND WHEREAS, the Enquiry Committee-headed: by DFO Malakand Forest Division at Batkhela ds -

Chairman of the inquiry Committee, after having examined the charges, evidence on record, reply to the charge

sheet as well as personal hearings on26/5/2022 of both the officials (Mrs. Shakira Bibi FFE as complainant and.:’ .
Sohail Ayub Junior Clerk accused) submitted inquiry ﬁndr‘ngs_ vide his office fetter No.1125/Acctt,. dated.

20/10/2022 with the following recommendations:-

i Stoppage of two annual increments with cumulative effect for two conseéuﬁvé years. . -

swrecessenoff - The official may be posted outside Chitral Forest.Division.to qny._a_(hgr_statfqh__ ' e

AND-WHEREAS, I, M. Asif Ali Shah Divisional Forest Officer, Chitral Forest

Division in the capacity of compelent authonfy issued Show Cause Notice to the accused official vide No.3071- -

75/G, dated 13/12/2022.

AND WHEREAS, on receipt.ofreply to Show Cause thfce,datéd.izgffimowmm .

“the accused letter No.3822-23/G, dated 23/1/2023 issued to the accused official for personal hearing on i

25/1/2023.

" AND WHEREAS, the accuseci_qfﬁcia!—heard in person on 25/1/2023.

, NOW. THEREFORE, the undersigned as competent authority, after having -
Considered the charges, evidence on record, findings of the Enquiry Committee, the explanation of the accused
official, hearing him in person and exercising the power under Rule-14(5)(ii} read with Rule 4(1)(a) (i) of the ibid
rules as well as-in accordance fo Rule-5 under “The Protection against Harassment of Women at the Workplace
Act, 2010" to impose the following minor penally.- B i - ’

£ AP s

O“Cl

S S B SR GBI GTo B ritS Wits Bt Tor
04110/ B1/1.9/20248" % _ - -
0%0.1;11. 22023 and 01/12/2024 58 . _

- ' Py
(Asif Ali Shah)

| _ : s Divisional Forest Officer,
- . - L : : Chitral Forest Division,

: _, | . Chitral. .
No. 3?[%?37 /G, Dated - Chitral - the -2;102 /2023,

Copy forwarded to the:- : ’ ' ‘ -
1. _ChiefConservetor of Forests, Central Southern Forest Region- (HAD). Peshawar.

. /,——-’15‘5 Head Clerk/ Accountant Divisional QOffice Chitral for information & necessary action, E

—2__ChietConsenvatar of Farests, Malakand Forest Region-1li Saidu Sharif Swat. - -
3' Conservator of Forests, Malakand Forest Circle West at Timergara Lower Dir for favour of
information to conisider of penalfty recommended.at Si. No. i above by the Enquiry Committee.
4. Divisional Forest Officer, Malakand Forest Division-at Batkhela with ref. to his fetter cited above.
,  For favour of infarmation, please. ) o )

6. - Sohail Ayub Junior Clerk, Chitral Forest Division for information.
7. XOffice,order/ inquiry/ Personal Files for record.

nsBcltive oIS diess
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| ~ " OFFICE OF Th. . [EAR'GHEW BRIDGE DANIN
i 2o - .\  DIVISIONAL FOREST OF. . 1 G e
T CHITRAL FORESTDIVIS: 4 | § | Phone'No{0943) 413381
. CHITRAL - ¢ FaxNO.(0943)413389
. : ‘ ' Ernail: diochitral201 T@gemait.com §
No. g7a0 /6, Dated Chuw. =l 19 1272023, |
o _ | / | : T :
- . The Conservator of Forests;— S N
' Malakand Forest Circle West, g '
At Timergara Lower Dir.
Subject -  APPLICATION OF MR. SOHAIL. AYUB JUNIOR-CLERK FOR PAYMENT OF
: HIS ARREAR SALARIES = ...~ el TR IR
Memo: ‘ - o R
Reference his application dated 08/12/2023 {Annexure-).
Brief about the subject matter i'_s_:fum_iéhed betow for-infornﬁation and necé_:_‘sis_‘f’aﬁ actlon— ' -
1. Mr. Sohail Ayub was appointed s Jumior Clerk (BPS-11y vidé this office order No100; datéd
18.03.2019 (Annexure-ll). K : . , . Gt TR
.2. "As result of enquiry proceeding, major penalty was a'wa'rcf'ed as “Termination/ Removal from.
Service” vide this office order No.162; dated 14.06.2019 (Annexure-1l1). '
- " 3. Aggrieved with the décision ‘of DFO Chitral, ha preferred appeal before the Conservator of -

B " Forests, Malakén_d Forest Circle West, whichrwas rejected by the-Conservator of Forests vide

his office order No.13, dated 01.11.2019 (Annexure-1V}. - S

4. Mr."Sohail Ayub, lodged an appeal before the Honorable Khybér_ Pakhtunkhwa- Service .
Tribunal Peshawar. The Service Tribunal decided the tase on 22.01.2021{Annexure-V) by

allowing the appeal and set aside the orders of DFO Chitral dated - 14.06.2019 and |

- Conservator of Forests dated 01.11.2019. )

5. In pursuance of the aforesaid decision, he joined duty with effect from 1* February, 2021 and .
has now requested for his outstanding salaries with effect from 15.06.2019 to 31.01.2021 Ge.
1 year; 7-months and 16 days). . . i L . L

In the Tribunal decision it has not béen mentioﬁed thatthe ﬁeriod from 15.068.201910 31.01.2021, -
during which the official did not perform duties, will be treated as leave without pay or otherwise. -

) ln;view of foregoing, it is therefore requested to appr'oa'ch' soncerned office, whether Ehe'fi-:_.' '
period during which the official remained terminated, may be conside( as leave without pay of .
otherwise? ' S

Encl;-as-above

G, ' S
Copy forwarded to Mr. Sohail Ayub Junior Clerk for informatiofi g

\.



srryeyminms
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OFFICE OF THE CONSERVATOR OF FORESTS
MALAKAND WEST. FOREST CIRCLE TIMERGARA

BALAMBAT COLONY LOWER DIR
Ph 0945 92501 20 @ Fax 0945 9250118

I_;_)ated

-_Tumerg_ara the 3101/2024 -

_ The Divisional Forest Officer,
Chitral Forest Division,
At Chitral.

. Subject: - APPL!CATION OF.. MR SGHA!L AYUBT JUNIOR CLERK FOR
PAYMENT OF HIS ARREAR SALARIES : :

"Memo: - Reference your ietter N0.2720!G dated 19/1 2/2023.- )

' " From perusal of your letter - under reference it has been ascertalned
 that the referred official has neither performed “duty- nor the honorable service :
tribunal decided the lntervenlng perlod Therefore you are directed to treat the
. period as leave without pay. -

—

SATSAYAS)

MALAKAND WEST FOREST CIRCLE




OFE[CE ORDER AB DUL MRJEED
' h D[VlSlONﬁtL FORE.ST OFFICER

CH[TR&L

’;me 7/ FDATED: sl G Or 200885} §

Emarl. dfochltraIZU" 7@gmail.com Phone, # {0943] 413381 Fax #{0943} 413389

LA e T
s

i In pursuance of the dlrectlon of the Conservator of Forests Mélakand Fores( ‘
Circle West vrde No. 3120!B&A dated 05.01. 2024 asked vide. thlS office’ Ietter No 2720!6
~ dated 19.12. 2023 the intervening perlod with effect from 15. 06 2019 to 31 01 2021 (|e {]1
. year, 07 months & 16 days) during which Mr. Sohail Ayub Junior Clerk dld not perform ofﬁcral
“""':z%%’é:ﬁ%a!é&%%&é&ea @@A@emﬂmmeut«pa%w SR e LA :

Sd!—. ST
) (Abdu[ Majeed} .
Divisional Forest Officer,
i ' _ . : " Chitral-Forest DIV|5|0n
- : - S Chltral |

No.‘}),%f#ﬁ '-!G {ierted -'Chitral - the [ 9{ 0.'[ 12024.

S Copyforwarded to the:

1. Conservator of Forests, Malakand Forest Circle West at T:mergara Lower D;r for. favour of
information with_reference to his office letter cited above, please.

2. vAssistant/ Accountant Divisional Forest Office Chitral for | nformation & necessary actlon

3. Mr. Sohail Ayub Junior Clerk Divisional Forest Off"ce Chitral for rnformatlon wrth referenoe
to his application dated 08.12.2023 ' o

4. Office orders file for record.

ivi¥ipnal Forest Officer, .
hitrg] Fgrest Division,
hitral

i D Z;
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IN THE SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction)

Present:
Mr. Justice Manzoor Ahmad Malik
Mr. Justice Syed Mansoor Ali Shah

C.P. Nos.517-L, 1019-L, 1062-L & 1232-L of 2016 and 1929-L/2017
{Against the judgment(s)/order({s) of Punjab Service Tribunal, Lahore dated
21,12.2015 passed in Appeal No.494/2015, and 09.02.2016 passed in
Appeal No.3223/2015, and 01.03.2016 passed in Appeal No.1025/2015)

Muhammad Sharif (in CP 517-L/2016)
Chief Traffic Officer, Lahore & 2 others {(in CP 1019-L/2016)
Inspector General of Police Punjab, etc. (in CP 1062-L/2016)
<, Capital City Police Officer, Lahore, etc. {in CP 1232-L/2016)
Secretary, Government of the Punjab, Health Department, Lahore
(In CP 1929-L/2017}
... Petitioner(s)

Versus

Inspector General of Police, Punjab, Lahore, etc. {in CP 517-L./16)
Roqyya Khushnood (in CP 1019-1L./2016)

Muhammad Sharif {(in CP 1062-L/2016)

Riasat Ali {(in CP 1232-L/2016)

Dr. Muzaffar Nasrullah Chattha (in CP 1929-L/2017)

veeonn.Respondent(s)

For the petitioner(s): Mr. Khan Muhammad Vehniwal,
{in CP 517-L/2016) ASC.

{in CP 1019-L, 1062-L, 1232-L  Rana Shamshad Khan, Addl. A.G.

. 0f2016 & CP 1929-L/2017) Ch. Zafar Hussain Ahmad, Addl. A.G,
a/w Shaukat Ali, DSP.
Munir Hussain, DSP. .
Mr, Naeem Cheema, Law Officer.
Mr. Imran Ashraf, S.P.
Muhammad [jaz Khan, Lit. Officer.
Muhammad Anwar Yasir, Lit. Officer.

For the respondent(s): Mr. Mahmood Ahmad Qazi, ASC.
(in CP 1929-L/2017)

Research Assistance: Mr. Hasan Riaz, Research Officer-
Civil Judge, SCRC, Islamabad.

Date of hearing: 11.02.2021

' JUDGMENT

.;Syed Mansoor Ali Shah, J.- We consider in these petitions
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has been set-aside or on his being restored to his post after the
penalty imposed on him has been set-aside. We also consider the
treatment of the period spent by a civil servant away from duty
(due to dismissal from service or absence from duty, etc.) and the
purpose and meaning of the terms leave without pay or leave of the

kind due granted to a civil servant.

Brief facts of the petitions

2. In CP 517-L of 2016, the petitioner, Muhammad
Sharif, Sub Inspector in Punjab Police, was compulsorily retired
from service by the departmental authority. He preferred a
departmental appeal and on expiry of the period stipulated for its
decision, moved an appeal before the Punjab Service Tribunal
(“Tribunal”). The Tribunal reinstated him in service though the
period since the onset of compulsory retirement till reinstatement
in service was directed to be treated as leave without pay..He now
prays that this intervening period be treated with pay. The
department has also called in question the order of reinstatement
of Muhammad Sharif in CP 1062-L of 2016.

3. In CP 1019-L of 2016, the respondent, Rogyya
Khushnood, Lady Traffic Warden, was dismissed from service by
the Chief Traffic Officer, Lahore. The appellate authority taking a
lenient view reinstated her in service but the period spent away
from duty was treated as leave without pay. The Tribunal accepted
her appeal and the period during which she remained out of
service was adjudged to be considered as leave of the kind due.
The department now prays that the Tribunal’s interference with

the departmental proceedings be overturned.

4, In CP 1232-L of 2016, the respondent, Riasat Ali,
Constable, was dismissed from service by the departmental
authority. The appellate authority taking a lenient view reinstated
him in service. Nevertheless, minor penalty of censure was
imposed and the period between dismissal and reinstatement was

directed to be treated as leave without pay. The Tribunal accepted

N the ¢ivil servant’s appeal and held that the period during which he
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penalty of censure was, however, maintained. The department now

prays that the order of the Tribuhal be reversed.

5. In CP 1929-L of 2017, the respondent, Dr. Muzaffar
Nasrullah Chattha, Consultant Orthopedic Surgeon, was awarded
major penalty of forfeiture of two years of service for absence which
was reduéed to forfeiture of one year in departmental appeal. The
period of absence was to be treated as extraordinary leave without
pay. The Tribunal accepted his appeal and decided that the period ‘

of absence be treated as earned leave.

6. The petitioners have sought leave of this Court under
Article 212(3) of the Constitution of the Islamic Republic of-
Pakistan, 1973 (“Constitution”) to appeal against the decisions of

the Triburial.
Back Benefits

7. At the very outset, it is important to underline that the
term back benefits has not been mentioned in the service laws of
Punjab or Pakistan, however, the terlrﬁ_”has a wide usage in the
sub-continental jurisprudencé, mchfdfng ours, for a longtime.
According to Black’s Law Dictionary!, Back Pay is the salary that
an employee should have received but did not because of an
employer’s unlawful action. Back Pay Award? is a judicial decision
that an employee or ex-employee is entitled to an accrued but
uncoilected salary or benefits. The purpose of a back pay award is
to make the employeé whole i.e., restore the economic status quo
that would have obtained but for the wrongdoing on the part of the
employer.? Back pay is a compensation f’;Jl' the tangible economic
loss resulting from an unlawful employment practice.* Back pay
largely translates into back benefits under our jurisprudence.
“Back benefits” are, therefore, retroactive payments.5 Even though

the term back benefits is wider than back pay as it includes other

1 10t Edition, Thomson Reuters, 2014, 166, = -

2 ibid.

% Aguinaga v -United Food & Commercial Workers Int! Union 993 F.2d 1463,
1473, '

4 Robinson v Lorillard Corp, 444 F.2d 791, 804.

§ Smith v West 1999 U.S. App. Vet. Claims LEXIS 475, 6.
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benefits but for the purposes of this case we restrict the meaning

of back benefits to arrears of pay or back pay.®

8. Reinstate in service means to place again in a former
state or position? from which the person had been removed.®
Reinstatement is effected from the date of dismissal with back pay
from that date.? A reinstated employee is to be treated as if he had
not been dismissed and is therefore entitled to recover any benefits
(such as arrears of pay) that he has lost during his period of
unemployment. However, pay in lieu of notice, ex gratia payments
by the employer, or supplementary benefits, and other sums he
has received because of his dismissal or any subsequent

unemployment will be taken into account.10

9. An employee, i.e. civil servant in this case, whose
wrongful dismissal or removal has been set-aide goes back to his
service as if he were never dismissed or removed from service. The
restitution of employee, in this context, means that there has been
no discontinuance in his service and for all purposes he had never
left his post. He is therefore entitléd to arrears of pay for the period
he was kept out of service for no fault of his own. No different is
the position where an employee has been served with a penalty like

reduction in rank or withholding of increment(s) or forfeiture of

service, etc. and the penalty has been set-aside. The employee

stands restored to his post with all his perks and benefits intact
and will be entitled to arrears of pay as would have accrued to him
had the penalty not been imposed on him. This general principle of
restitution fully meets the constitutional requirements of fair trial
and due process (Article 4 & 10A!!) besides the right to life (Article
912} which includes the right to livelihood ensuring all lawful
economic beneﬁts that come with the post. Reinstating an
employee but not allowing him to enjoy the same terms and

conditions of service as his colleagues is also discriminatory

6 Back benefits m-ay include other than the pecuniary benefits, like the right io
seniority or the right to promotion, etc.
7 Black’s Law Dictionary (10t Edition, Thomson Reuters, 2014) 1477.

8 Black’s Law Dictionary, {6 Edition, St. Paul, MINN., West Publishing Co.,

1990) 1287.

9 Aiyar’s Judicial Dictionary (10t Edition, 1988) 871.

10 Oxford Dictionary of Law (Fifth Edition, Reissued with new covers, 2003) 419-
420.

11 Of the Constitution of the Islamic Republic of Pakistan, 1973.
12 jbid.
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(Article 2513). All this snowballs into offending the right to dignity
(Article 14'4) of an employee for being treated as a lesser employee

- inspite of being reinstated or restored into service.

10. The “concept of reinstatement into service with original
, seniority and back benefits” is based on the established principle
of jurisprudence that “if an illegal action/wrong is struck down by
the Court, as a consequence, it is also to be ensured that no undue
harm is caused to any individual due to such illegality/wrong or as
a result of delay in the redress of his grievance.”!5 If by virtue of a
declaration given by the Court a civil servant is to be treated as
being still in service, he should also be given the consequential
relief of the back benefits (including salary) for the period he was
kept out of service as if he were actually performing duties.’¢ A civil
servant once exonerated from the charges would stand restored in
service as if he were never out of it and would be entitled to back
benefits.!” A five Member Bench of this Court in Inspector-General

of Police, Punjab v. Tarig Mahmood'? authoritatively reiterated:

“|[T]he grant of back benefits to an employee who was
reinstated by a Court/Tribunal or the department is
a rule and denial of such benefit is an exception on
the proof of that such a person had remained
gainfully employed during such period.”

11. It follows that where the order of dismissal, removal or
reduction in rank is set aside unconditionally, back benefits are to
be paid necessarily.!9 The grant of back benefits to an employee
who has been illegally kept away from his -employment is a rule
and denial of service benefits to such reinstated employee is an
exception.2® When a civil servant is reinstated in service and his

dismissal from service is held to be illegal and for no fault of his,

13 ibid.

14 jbid.

15 Federation of Pakistan v Sindh High Court Bar Association PLD 2012 SC 1067.
16 Pakistan v Mrs. A, V. Issacs PLD 1970 SC 415; Muhammad Bashir v
Government of the Punjab 1994 SCMR 1801; Inspector-General of Police, Punjab v
Tarig Mahmood 2015 SCMR 77, 2015 PLC (CS) 366.

17 Chairman State Life v Siddig Akbar 2013 SCMR 752; Umer Said v District
Education Officer (Female) 2007 SCMR 296.

18 2015 SCMR 77, 2015 PLC (CS) 366.

1% Qadeer Ahmad v Punjab Labour Appellate Tribunal PLD 1990 SC 787.

20 General Manager v Mehmood Ahmed Butt 2002 SCMR 1064; Muhammad
Hussain v E.D.O. (Education} 2007 SCMR 855; Umer Suid v District Education
Officer (Female) 2007 SCMR 296; Inspector General of Police, Punjab v Tarig
Mahmood 2015 SCMR 77,:2015 PLC (C.S.) 366; Sohail Ahmed Usmani v DG CAA
2014 SCMR 1843; Chairman State Life v Siddig Akbar 2013 SCMR 752.
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then his reinstatement in service would mean that he has always
- been in service and as a consequence be paid salary from the day
he was illegally removed or dismissed from service. One of the
exceptions of not granting full back benefits is that if the reinstated
employee had accepted another employment or engaged in any
préﬁtable business during the intervening period; in such a case,
the said amount would be set off against the salary.?! This is now
available .as an instruction under Sl. No. 155, Vol-II, Esta Code,
2007 edition. '

12. This principle of restitution and payment of back
benefits also finds its presence under the second proviso to section
16 of fhe Punjab Civil Servants Act, 1974 (“Act”) which deals with
- back benefits in the shape of arrears of pay in the event that the
order of dismissal or removal or reduction in rank is set-aside in

_ the following manner:-

. Provided further that where a civil servant has been
dismissed or removed from service or reduced in rank,
he shall, in the event of the order of disniissal, removal
from service or reduction in rank being set aside, be
entitled to such arrears of pay as the authority?? setting
aside the order may determine.

13. In the past, the concept of arrears of pay was dealt
with by Fundamental Rule 54 (“FR”) and Civil Service Rule
(Punjab) 7.3 (“CSR”) issued by the Federal Government and the
Punjab Government, respectively, The said Rules provide as

follows;

F.R. 54 —Where a Government Servant has been dismissed or
removed is reinstated, the revising or appellate authority may
grant to him for the period of his absence from duty:—

(a) if he is honourably acquitted, the full pay to which
he would have been entitled if he had not been.
dismissed or removed and, by an order to be
separately recorded, any allowance of which he
was in receipt ptior to his dismissal or removal; or

(b) = if otherwise, such portion of such pé.y and
allowances as the revising or appellate authority
may prescribe.

21 Pgkistan v Mrs. A.V. Issacs PLD 1970 SC 415; Muhammad Bashir v
Government of the Punjab 1994 SCMR 1801; Inspector General of Police, Punjab v
Tarig Mahmood 2015 SCMR 77,2015 PLC {C.S.) 366.

22 Authority includes a court of law {See Magbool Ahmad Qureshi v Government
of Pakistan PLD 2019 SC 37).
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In a case falling under clause (a), the period of absence
from duty will be treated as a period spent on duty.

In a case falling under clause (b), it will not be treated as a
period spent on duty unless the revising or appellate authority so
directs.

Explanation:—In this rule, "revising authority” means the
"authority” or "authorised Officer” as defined in the Government
Servants (Efficiency and Discipline) Rules, 1973, who passes the
final order on the case and not the authority who passes an order
on appeal.

CSR 7.3. When a Government Servant who was dismissed or
removed from service, is reinstated, the revising or appellate
authority may grant to him for the period of his absence from
duty:

a) [f he is honourably acquitted, the full pay to which
he would have been entitled if he had not be
dismissed or removed and by an order to be
separately recorded any allowances of which he
was in receipt prior to his dismissal or removal; or

b) If otherwise, such proportion of such pay and
allowances as the revising or appellate authority
may prescribed”

In a case falling under clause (a) the period of absence from duty
will be treated as a period spent on duty. In a case falling under
clause (b) it will not be treated as period spent on duty unless the
revising or appellate authority so directs.

Note 1.--This rule is absolute and unconditional and so the
question of lien does not arise in the case of Government Servant
who is dismissed from service and reinstated on appeal when the
period of unemployment between the date of dismissal and
reinstatement is declared by the appellate authority as duty.

Administrative Instruction.--Post vacated by a dismissed
Government Servant may be filled substantively subject to the
condition that the arrangements thus made will be reverse if the
dismissed Government Servant is reinstated on appeal.

Note 2.—The term ‘revising authority' as used in this rule
-includes an authority revising its own orders. '

14. FR and CSR predate the Constitution and the Act.

After the promulgation of the Constitution in 1973, FR and C-SR
were given protection under Article 241 of the Constitution, albeit
subject to their consistency with the Con’st_itution.and: till such
time that a law was made under Article 240 by the appropriate
legislature. Further, section 23(2) of the Act?? provided that any
rules, orders or instructions already in force before the
commencement of the Act shall in so far as they were not ,

inconsistent with the provisions of the Act, be deemed to be the

23 Such laws containing similar saving provisions were also enacted at Federal
level and in other Provinces.
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Rules made under thé Act. Thus, the position emerging post 1973
is that Fundamental Rules, Civil Service Rules (Punjab} and other
orders or instructions in respect of terms and conditions of service
shall remain subject to the Act and in case of any inconsistency,
the provisions of ;the Act shall prevail. Therefore, for the purposes
of back benefits, we give primacy to the proviso to section 16 of the
Act and examine and interpret it Keeping the spirit and wisdom of
FR 54 and CSR 7.3 in view. |

15. Coming back to the second proviso to section 16 of the
Act, it is important to structure the discretion to be exercised by
the authority or court in granting arrears of pay after the order of
dismissal, removal or reduction in rank has been set-aside. This
discretion is to be structured keeping in mind the constitutional
provisions discussed above, the wisdom handed down by the
jurisprudence evolved till date and the administrative anci financial
oversight envisaged under FR, CSR and the Esta Code. The
reinstatement or restoration of an employee to the post may be due
to the following different reasons: (a) purely on merits; (b) on
technical grounds without touching the actual merits of the case

and (¢) on the ground of leniency where the actual order is either

" converted into a lesser pena.lty or totally set-aside.

16. An employee on reinstatement on merits cannot be
deprived of back benefits. Any such deprivation would be against
the constitutional rights (discussed above) guaranteed to an
employee. Besides', CSR 7.3 (a) also points in this direction. In case
of reinstatement or restoration to a post on merits, the employee is
entitled to full back .benefits and there is no discontinuity of
service, thus the question of intervening period does not arise in
such a case. The discretion under the second proviso to section 16

of the Act is to be exercised in favour of the employee by granting

~ him all the back benefits.

17. However, the above principle bf grant of back benefits
is qualified by a situation where the ofder of reinstatement is
conditional; either civil servant’s dism_issal from service is declared
illegal for a defect in disciplinary proceedings or the penalty is
modified to be on the lower side with the result that the civil

servant is reinstated. In the former situation, the merits of the case
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and the determination of the fault of the employee go untouched,
even though he stands reinstated: Here, an inquiry could still be
made into the employee’s conduct or his conduct may be
considered such as to call for a departmental inquiry. The de novo
proceedings could be initiated from the stage where the defect had
crept in.2¢ In such a situation, the entitlement with regard to back
benefits is.put off till the final determination with regard to the
civil servant’s conduct. If he is found at fault, the competent
authority could justifiably deny him part of the back benefits.?®
And, in the latter situation, the civil servant is not declared
blameless; rather, his penalty is reduced and, therefore, part of
back benefits, as necessitated by the implications of reduced

penalty, may justifiably be denied to him.

"18. We also feel inclined to underscore that a civil servant

cannot be burdened with the loss of service benefits without

attributing any charge to him. Appeliate authorities, without
saying a word about the charge, often, as in two of these petitions,
reinstate a civil servant taking a lenient view or on compassionate
ground or on the ground of proportionality. This view usually
becomes the ground to deny back benefits to the reinstated civil
servant. It is underlined for the sake of clarity that the matter of
leniency’ or ‘compassion’ or ‘proportionality’ does not -erode the
charge rather it does not consider the award of penalty to be
éppropriate in the case. It may so happen that the charge stands
established yet the authbrity or the court, applying leniency or
compassion or proportionality as standard, feels incliﬁed to extend
concession of reinstatement to the civil servant. Notably the civil
servant in such a case is not reinstated unconditionally and,
therefore, he may be denied a portion of pay — while maintaining a
proportion between the gravity of the fault of the civil servant and
special/extenuating circumstances of the case - he wodld
otherwise get on reinstatement. It would be in step with the second
proviso to section 16 of the Act and would also be consistent with
the spirit of FR 54(b) and CSR 7.3(b). If an employee is reinstated

in such an eventuality, the authority or the court needs to clearly

24 Muhammad Arif Khan v Dy. Enc. E-in-C’s Branch, GHQ 1991 SCMR 1904,
25 Qadeer Ahmad v Punjab Labour Appellate Tribunal PLD 1990 SC 787.
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state that though the charge ascribed to the employee stood
proved, concession is being shown to him to avoid the rigors of
major penalty, which would otherwise be unwarranted in view of

peculiar circumstances of the case.
Leave without pay or leave of the kind due

19. In case back benefits as of right are not awarded to the
civil servant and he is served with any other penalty after
reinstatement in service, the intervening period has to be counted
for, otherwise the interruption in the service of a civil servant may
entail forfeiture of his service?s, therefdre, the intervening period
has to be regularized by treating it as an extra ordinary leave
without pay or leave of the kind due or leave without pay, as the
case may be. It is pointed out that the regularizatidn of the
intervening period is a totally separate matter and has no bearing
on the penalty imposed upon the civil servant. The competent

authority ‘may condone interruptions in service provided that the

gaps are not due to any fault or willful act of the employee.?” The

ser\{ice gaps are usually regularized as extraordinary leave without
pay or leave of the kind due. Terming absence period as
extraordinary leave without pay is not a punishment, rather, a
treatment given to regularize the period spent away from duty.2®
Nor could a concession given to a civil servant that his absence
from duty be treated as extraordinary leave without pay mean that
major penalty imposed in the same order is wiped off.%°
Nevertheless the powers given to treat the period of absence as
extraordinary leave without pay or leave of the kind due are to be
exercised after due application of mind and considering the facts

and circumstances of a case.

20. We, therefore, hold that a civil servant on
unconditional reinstatement in service is to be given all back
benefits and the only exception justifying part withholding of back

benefits could be that he accepted gainful employment/engaged in

26 Punjab Civil Services Pension Rules, rule 2.11.
27 ibid, rule 2.12. .
28 National Bank of Pakistan v Zahoor Ahmed Mengal 2021 SCMR 144; NAB v

 Muhammad Shafigue 2020 SCMR 425; Federation of Pakistan v Mamoon Ahmed

Malik 2020 SCMR 1154,
29 DIG, NH & MP, Karachi v Ghulam Mustafa Mahar 2019 SCMR 95.
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profitable business during the intervening period. In case, the
dismissal/removal of a civil servant is declared illegal for a defect
in disciplinary proceedings without attending to the merits of the
case, the entitlement to back benefits may be put off till the inquiry
is conducted in the matter finally determining the faulf of the civil
servant. iﬂ case, where there is some fault of the civil servant,
including a situation where concession of reinstatement is
extended to the civil servant while applying leniency or compassion
or proportionality as standard and where penalty is modified but
not wiped off in a way that the civil servant is restored to his
position, the back benefits will be paid as determined by the
authority/court in the manner discussed above in this judgment.
We, however, reiterate that “gainful employment/profitable
business” creates an overarching exceptibn that would cover all

cases involving the question of back benefits.

21. Turning to the petitions in hand,.it is seen that the
petitioner in CP 517-L of 2016, who was compulsorily retired from
service by the departmental authority, was reinstated by the
Tribunal observing that no evidence had been produced against
him | during the departmental proceedings and that the
departmental action was devoid of merit and justification. Even so,
the Tribunal chose to strip the civil servant of service benefits for
the period he was kept at bay by relying on “the dictum set by the
Apex Court in PLJ 2011 Tr.C. (Services} 82”. it has been noticed by
us that the judgment reporlted as PLJ 2011 Tr.C. {Services) 82 was
not rendered by this Court but refers to a decision of the
Balochistan Service Tribunal delivered in the case of Dr. Abdul
Naseer v Government of Balochistan where the civil servant who
remained suspended fro.m 31.10.2002 to 14.04.2007 was
eventually dismissed. The Balochistan Service Tribunal observed
that the civil servant was entitled to benefits for the period of
suspension though he was not given benefits for the period he was
out of service on the principle of no work, no pay. Strangely, the
Balochistan Service Tribunal directed the civil servant “to be
reinstated in service with all back benefits from the date of his
suspension till date” i.e. the date of decision. The period spent
away from duty also fell within that period. In any case, the

reliance of the Tribunal on the judgment of the Balochistan Service
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Tribunal in view of law laid down by this Court is misplaced and
not sustainable. When the Tribunal did not ascribe any guilt to the

petitioner, he should have been reinstated with all back benefits

* subject to the exception of not having remained gainfully employed

during the intervening period. Therefore, CP 517-L of 2016 is
converted into appeal and allowed and the intervening period
between compulsory retirement and reinstatement be considered
as if the petitioner were on duty. Consequéntly, CP 1062-L of
2016, preferred by the department against the same judgement of

the Tribunal, is disposed of accordingly.

22. In CP 1019-L of 2016, the respondent was reinstated
on compassionate grounds by the appellate departmental authority
yet no responsibilify was fixed on her and the Tribunal ordered
that the period of her absence be treated as leave of the kind due.
As the appellate authority accepted her explanation and did not
impose any penalty on her, she could not be refused back benefits
unless she remained gainfully employed during the period spent
away from duty, which is not the case here. Therefore, CP 1019-L
of 2016 is disposed of in the terms that the intervening period
between dismissal and reinstatement be considered as if the

respondent were on duty.

23. In CP 1232-L of 2016, the respondent was reinstated
by the appellate departmental authority though minor penalty of
censure was awarded to him which was maintained by the
Tribunal. The absence which was treated as leave without pay was
converted by the Tribunal into leave of the kind due. It is true that
the respondent was not exonerated of his guilt. Only the penalty
was reduced. The Tribunal while affirming the penalty of censure
failed to discuss the question of arrears of pay that would have
become due to the respondent under the second proviso to section
16 of the Act. In the peculiar facts and circumstances of this case,
we do not find it appropriate to remand the matter to thé Tribunal
at fhis late stage and, therefore, considering the nature of the
penalty of censure, we dispose of CP 1232-L of 2016 in the terms
that the intervening period between dismissal and reinstatement

be considered as if the respondent were on duty.
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24. In CP 1929-L of 2017, the respondent was awarded
major penalty of forfeiture of two yéars of service for absence which
was reduced to forfeiture of one year in departmental appeal. The
period of absence was to be treated as extraordinary leave without

pay. The Tribunal accepted his appeal and decided that the period

of absence be treated as earned leave. The absence of the_

respondent refers to the period for which he had sought leave on

medical grounds, though his request remained undecided. On the -

other hand, disciplinary proceedings were initiated against him.
The Tribunal accepted the respondent’s appeal on merits with the
end result that the absence be considered as earned leave..' Here
again, we find tl;le decision of the Tribunal just and proper in the
circumstances of the case and, therefore, the petition is dismissed

and leave refused.

Judge

Announced.
Islamabad, ' Judge
28th April, 2021.

Judge

Approved for reporting.
Igbal
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