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FORM OF ORDER SHEET

Date of order
proceedings

A
I

26/09/2024

I Muhammad Khattak Advocate. 1L is fixed fTor prelimimary| |

' hearing before Single Bench at Peshawar on 01.10.2024.

Order or other proceedings with signature of judge T e

i
I
I

The appeal presented today by Mr. Nooj

1

Parcha Peshi given to counsel lor the appetlant.

By order of the Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR.

'SERVICE APPEAL NO. Z é[f /2024

MR. MuHAMMAb AWAts - VJS GovT: OF KP ETC
INDEX
S. DOCUMENTS ANNEX | PAGE
NO.| | I
1) {Memo of appeal with affidavit | ... . LR
2)‘_’ .'Copy of appomtment order A L.l
| Copies of the judgment and order dated 03/03/2023
3) B&C |
& office order dated 15/05/2023 R g PAS
4) Copy of order pay slips | D | 281 36
5) | Copy of judgment dated 14/0 1/2022 E 314y
6) I_\Copy'of departmental appeal F iy §ly6
7) |VakalatNama . | e u

Dated: /£ -09-2024

THROUGH:

APPELLANT

NOOR MUHAMMAD KHATTAK
ADVOCATE SUPREME COURT




* \,. BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
o PESHAWAR

SERVICE APPEAL NO f éD/ |/ 2024

Mr. Muhammad Awais, Driver (BPS-06),
| Home & Tribal Affairs Department,
‘ Government of Khyber Pakhtunkhwa, Peshawar
L meeesens reresrssrssvssrassarsaves APPELLANT

"'VERSUS

" - 1- The Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa, Peshawar.
-~ 2- The Secretary Establishment Department, Khyber Pakhtunkhwa,
.. Peshawar.
3- The Secretary to Government of Khyber Pakhtunkhwa Home &
Tribal Affairs Department, Peshawar.
4- The Secretary to Government of Khyber Pakhtunkhwa, Finance
Department, Peshawar.
. sersersess RESPONDENTS

APPEAL _UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE RESPONDENTS BY NOT ABSORBING/ADJUSTING THE
APPELLANT IN THE ESTABLISHMENT DEPARTMENT, KHYBER
PAKHTUNKHWA, PESHAWAR AND NOT DECIDING THE

- DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

Prayer:-
That on acceptance of the instant service appeal, the

respondents may kindle be directed to adjust/absorbed the appellant in
Establishment Department against his respective post of Driver (BPS-3)
with all back benefits including seniority. Any other remedy which this
august Service Tribunal deems fit that may also be awarded in favor of
the appellant.

R/SHEWETH:
ON FACTS:

-Brief facts giving rise to the present appeal are as
- under:- '

. -1) That the appellant was initially appointed as Driver in the ersiwhile
~ FATA Tribunal vide order dated 08/03/2019. Copy of appointment
. order is attached as annexure......csimiienssannns senssensA

2} That after the merger of FATA into province of KP as a result of 25%
Constitutional amendment, the services of the appellant was placed




r———__
| | | ',lv—'

M at the disposal of Home Department instead of Establishment
Department like other employees of FATA Secretariat.

3) That astonishingly the appeliant was removed from service,
whereafter the appellant feeling aggrieved, filed Service Appeal No
783/2022 before the Khyber Pakhtunkhwa Service Tribunal and the
same was allowed by reinstating the appellant with back benefits
vide order dated 03/03/2023. Copies of the judgment and order
dated 03/03/2023 & office order dated 15/05/2023 are attached as
ANNEXUTCuaunsssssrersnsnanen R cararranscnanes vemsessazissessanansa B&C

'4) That after reinstatement in service the appellant was granted
secretariat performance allowance in shape of arrears amounting
to Rs. 2,28,990/-, however, the said allowance was discontinued in
the next month. Copy of order pay slips are attached as
ANNEXUNC.ussassnssasarnssasensarnssnss N EeRBESESESSESPETANSRARRRARR R U ENnu A D

5) That the erstwhile FATA Secretariat employees were absorbed
Jadjusted in the Establishment Department vide consolidated
judgment of this Honourable Tribunal dated 14/01/2022. Copy of
juclgment dated 14/01/2022 is attached as annNexXure......cossssssnensE

6) That in light of the ibid judgment, the appellant being an employee

of erstwhile FATA Tribunal is also entitled to be adjusted/absorbed

in the Establishment Department, hence the appellant filed a

departmental appeal for his adjustment/absorption in- the

- Establishment Department, but to no avail. Copy of departmental

appeal is attached as anNNeXUre...icvsissssansresssansssaensansnsanserionse F

*™7) That the appellant feeling aggrieved having no other remedy, but
to file instant service appeal on the grounds inter-alia as under:

GROUNDS

A. That the in action and action of the respondents by not
absorbing/adjusting the appellant in the Establishment
Department is against the law, facts and norms of natural justice.

' B. That the respondents have not treated the appellant in
accordance with law and rules and such the respondents violated

article 4 and 25 of the Constitution of the Islamic Republic of
Pakistan 1973.

' C. That the appeliant is fully entitled to be absorbed/adjusted in the
Establishment Department against his receptive post under the
principal of parity in light of consolidated judgment dated
14/01/2024 of this Honourable Tribunal.
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Y\ D. Thatthe action of the respondents is arbitrary and based on clear
.malafide by not absorbing/adjusting the appellant in the
Establishment Department.

E. That as all the FATA secretariat employees have been adjusted in .
the respective Departments, therefore the appellant is also

entitled for adjustment/absorption in the Establishment
Department. :

F. That till date neither the appellant and his colleagues have been
" adjusted in the Secretariat Group nor they have been adjusted in
" - the Establishment Department which affects the basic rights of

* . seniority and promotion.

G. That the appellant seeks permission to advance other grounds at
- the time of arguments.

It is therefore, most humbly prayed that the instant appeal of
the appellant may kindly be accepted as prayed for.

by

Dated: [§-09-2024 | PELLANT
THROUGH:

NOOR MUHAMMAR KHATTAK
ADVOCATE SUPREME COURT

UMAR FAROOQ MOHMAND

WAL%N
(A

KHANZADA GUL

. ADVOCATES HIGH COURT:
CERTIFICATE!

No such like appeal is pending or filed between the parties on the
subject matter before this Honorable Tribunal. |

Advocgte

AFFIDAVIT |
I, Mr. Muhammad Awais, (the appellant), do hereby solemnly affirm and

declare on 'joath.that the contents of this Service Appeal are true and
correct to the best of my knowledge and belief and that nothing has
been concealed from this Hon'ble tribunal. "

DEPONENT
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| omcs GETHE
REGISTRAR FATA TRIBUNAL,

PESHAWAR

ORDER

No. ‘R/11/2018-15/. /{4  doted: 08032015 On Recommendation of the Departmantal Selection
; Commtt{ce& the Campetnnt Aulhonw is pteased to appamt -Mr. Muhammad Awadis Sfo Naseer Ahmad against the vacant post
of | Dmﬂ:r BPs-m {9900-440-23100} In FATA Tnbunai at Peshawar under rule 10 sub ruie 2 of Civil Servant {Appointment,

Pramotion .'md 'i‘zansfe;]_ Rules 1982 on the fotlowmg_te_rms and conditlon_s:

Terms & cnnditidns;'

1. Hewill.get pa\,r atthe mlmmum of BPS-03 including usual allowances as:admissible- under the rules. He w:[l
bz entitied to annual. increment as per existing poticy. ' ’

2. Heshall be governed by Civil Servant Act: 3973 lor purpose of pension or gratuity. in lieu of pension and
. gratuily, he shall be entitled to receive ‘such amount as would be contributed by him towards General

' Rrovident Fund {GPF) along with the contributions made by-Govt: to his acceunt in the said fund, in

prescribed manner.
3. - In case, he wishes to resrgn at any time, 14, davs notice will be nemssarv and he had thereof 14 days pay
. .»..._ - R Wﬂl bc rmm.___.._. A bt g L m—— P e -

’

4. He shalt produce medical fitness certiﬁcate from Meduca! Supermtendent/ Civil Surgeon befare Jommg
duties as requtred under the rule.
5.  He has toejofnduties at his.own expenses:

6. If he.accepts: the post on these canditions; he should report. for dutles within 14:days of the recéipt of thig

order.
REGISTRAR
FATA TRIBUNAL
Copy.:to;

0L The Accountant General Pakistan Revenues Sub Office; Peshawar.
02. Ps to ACS FATA, Peshawar. SR - -~
‘.03, PS toSecretary taw & QOrder FATA, Peshawar '
: Bf‘i _PS.__tg Sec_rgt_ary Finance FATA, Peshawar.
05+ Pérsanal File.: : : :
o - Lo _gjs-. orﬁcial.éoncgrned. - o .7?

R o B - REGJSTRAR
I ' FATA‘TRIBUNAL
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Mr. Reedad Khan?%Ex:-Chowkidar (BPS-03), Ex-FATA _Tfibunal, .

. Kotlm Arshad Khan, Chairman. und Ms. Rozine Reh

.!mx‘woe Appzal No. 77402022 titied “Reedad Khan-vs-The Chief Secretary. Goveriment of Khyber
Pakhmkinva. Civil Secretariat, Peshawar und athers ™, decided on 03.03.2023 by Division Bench comprising
Member, Judicial, Khyber Pakhiinktora Service -

Tribunal, Peshawar,

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
- PESHAWAR.

'BEFORE:  KALIM ARSHAD KHAN . ... CHAIRMAN

ROZINA REHMAN ... MEMBER (Judicial).

Service preal No.774/2022

Date of presentation of Appeal............... 11.05.2022
Date of Hearing..........c...oecivievveennannnn, 03.03.2023 .
Date of Decision.......... e e 03.03.2023 .

- Home & Tribal Affair§ Department, Peshawar.

-----

------------ o.-.uu.u-'n.n-.u.u.u.------nu.u-u---...-.u-..--Appellan‘ .

7.1, The Chief Secretary, Government of Khyber Pakhtunkhwa, 'Civil
" Secretariat, Peshawar.

.,
1

I The Chief Secretary, Government Of Khyber Pakhtunkhwad, Civil _:-':'. o
Secretariat, Peshawar. _

2. The Secretary Home & Tribal Affairs Department, Khyber - -

v

~ Peshawar.

2 The Secretary Home & Tribal Affairs Department, Khyber
' Pakhtiinkhwa, Peshawar. : '

3. The Secretary Establishment Department, Khyber Pakhtunkhwa,l '
Peshawar., '

) -IDIIIQ.IOl.ll.‘.l_lll‘.l'."..'.'.lf..l..ll.l‘.l‘ll‘ll....‘lI;ll.ll....ll(ReSpo”de”m) I—-

'
>
¥ |
a

Service Appeal No. 775/2 022

Date of presentation of Appeal............... 11.05.2022
Date of Hearing........oo.oovvveveveenevnnnnnn, 03.03.2023
Date of Decision..............c.cooooviiii L. 03.03.2023 -

Mr. Samiullah, Ex-KPO '(BPS-16), Ex-FATA Tribunal, Home &
. Tribal Affairs Department, Peshawar.

aaaaaa

llllllllllllllllllllllllllll ‘....l...........ll'l‘l'l.D...‘l.'.....l’.ldppﬂl[d"t )

ﬁ’akmun kliwa, Peshawar. _ |
3. The Secretary Establishment Department, Khyber Pakhtunkhwa,

ﬁ;'fo‘l!ttn_it'o-l.cnllnnc'lotootvtlnlaclol-l.onoloonlvlosnto.o.u;o-.nvtt(ﬂesponde”“;)
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Service Appeal Mo 27472022 fitled “Reedad Kim.t vs-The Chisf Secretary. Governmenmt of Khyber

Pakitunkinya, Civil Seeretarial, Pesiawar and others”. decided on 03.03.2023 by Division Bench comprising *

Koliin Arshiod Khan, Chﬂfmmn am! Mk Ra_ma Rzkman Msmbzr Judeelal, Kiwher Pakhtunkingg Semrce .
. Tribunal, Poshear, .

T
r
3 .

Service Appeal No.776/2022

‘Date of presentation of Appeal.............,. .. 11.05 2022

Date of Hearing...........c....... ferrrrens «0.03.03.2023 -
Date of DecCision....ic...cciveevunnnnn. everaee. 03.03.2023

Mr Kafil Ahmad Ex—Assmtant (BPS—IG) Ex-FATA Tribunal, Home C
& Tribal Affairs Department, Peshawar ~

............................... ssnssncesnnenivesrnnmmansrovsass ...........Appellam Sl I

Versus

1 The Chief Secretary, Government Of Khyber Pakhtunkhwa le
Secretanat Peshawar.,

2. The Secretary Home & Tribal Aﬁ'airs D,epartmept,_ Khyber
- Pakhtunkhwa, Peshawar.

- 3. The Secretary Estabhshment Department, Khj(ber Pakhtunkhwa,

- Peshawar.

StevavrIReIIRNANAETY

- .

........... _ ....._.'.............'......I................(Respondems) : 27 .

Service Appeal No.777/2022

Date of presentanon of Appeal. rrverreeeans 11.05.2022
Date of Hearing..........c....lu0e0000000000,0.03.03,2023 .
Date of Decision.................. [T 03.03.2023 .

Mr. Ikram ‘Hah, Ex-Naib dSld(BPS -03), Ex-FATA Trlbunal Home
& Tribal Ai. .irs )epartmmt Peshawar '

AR LES TN T Y Y TR e

RLIOROAIIVINI L IE PRIV APU I RS i SanawsavEIPRINIGISYTTR .'Appellant

€Isus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil -
Secretariat, Peshawar, ' o

The Secretary Home & Tribal Affairs Department, Khyb'er
PaLhtunkhwa, Peshawar., '

The Secretary Establishment Department, Khyﬁe'r Pakhtunkhwa, -
Peshawar. ‘

............... .......................................................(Responden!s)

Service Appeal No.7 78/2022

Date of presentation ot Appeal............... 11.05.2022 '
Date of Hearing........... sreeriveonniinnnnn03,03.2023
Date of Decision...............................03.03.2023

-
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Service Appeal No.774/3027 “iled " Reedad ‘Rnchvi-The Chief Secretary, Govermmem of Khyber
Pakliunkinea, Civif Secretarii, Pesitawar and others™, decided on 03.03.2023 h y Divizion Bench comprising
Katim dvshad Khan. Chuirman, and Ms. Roziva Rebman, Member, Judicial, Khyber Pakhtunkhwa Service

Tribunal, Peshawor,

Tribal Affairs Department, Peshawar.

’  tdsmsvanenssenmunssaa #eoeesvsnenetarittentarIvsananInea ...................Appg”aﬂf

Versus

I. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar,

" 2. The Secretary Home & Tribal Affairs’ Department, Khyber

Pakhtunkhwa, Peshawar.

'3. The Secretary Establishment Department, Khyber Pakhtunkhwa,

‘Peshawar. o _ .
veseerenas cereernarreacanse ebrecesuvanataansacee seesrsrecctnsatnaenes (Respondents)
Service Appeal No.779/2022
-Date of presentation of Appeal............... 11.05.2022 "~
Date of Hearing...............c.vvevvveennnnnn., 03.03.2023
i Date of Decision.......uuvuvvveveerenennnni ., 03.03.2023

Mr. Muhammad Adnan, Ex-Assistant (BPS-16), Ex-FATA. Tribunal,
Home & Tribal Affairs Department, Peshawar, ' :

I.-'.Ol-ll'oolo.clllo ------------------------- suvsaw ‘anemngae ......'.i ------- Appellant‘

. The Chief Secretary, Government Of Khyber Pakhtunkhwa,  Civil

Secretariat, Peshawar.

-2, .The Secretary Home & Tribal. Affairs Department, Khyber

Pakhtunkhwa, Peshawar.

3..The Secretary Establishment Department, Khyber Pakhtus Wé,
~ Peshawar. tunkh ;

. l'l.l'...t.lll_lIll.‘....tlll'..l.ll.l..._..'i.IlI.l..CII..I.fl...lll..(ReSpondenm)

-

Service Appeal No.780/2022

Date of presentation of Appeal...... e 11.05.2022-
Date of Hearing..........coco.vcevnerinnni 03.03.2023
* Date of Decision....... e vessraieanieres 03.03.2023

Mr. Asad igbal, Ex-Junior Clerk (BPS-11), Ex-FATA. Tribunal, Home -

& Tribal Affairs Department, Peshawar. :
.................................... ...........'................’...........Appeﬂafzt

! The Chief Secretary, Government Of Khyber Pakhitunkhwa. Civil
Secretariat, Peshawar., " , ,

'}-’f

Mr. Sadiq Shah, Ex-Driver (BPS-06), Ex-FATA Tribunal, Home &
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) "»t- © Tribunat, Peshuvrar,

~. 1 . 4

' Service Appeal No.774/2022 titled “Resdad. KhanwsThe Chlef Secretary, Govermment of KMer
. Pakbiunihea. Civil Secreiariar. Peshuwar and others”, decided on 03.03.2023 by Division Bench comprising

Kalin Arshud Khan, Cf:a!rman am! M.'.' Rozing Rehm:m Mun‘ber Jud.‘cm! Rhyber Pakhwunkhva Service -

'The Secretary Home & Tnbal Affalrs Department, Khyber
‘Pakhtunkhwa, Peshawar.

The Secretary Estahhshment Department, Khyber Pakhtunkhwa,

. Peshawar.
YT O teasesessrnens casvrerasranasaces (Respondems)
Service Appeal No.781/2022
" Date of presentation of _Appea]. Coebieresacans 11.05.2022
Date of Hearing.......oovvvvivennnnnniinaninn... 03.03.2023
Date ofDecision...................;..... ....... 03.03.2023

o

[\

AL e ey

Mr. Muhammad Shoaib, Ex-KPO(BPS-16), Ex-FATA Trxbunsil
Honie & Tribal Affairs Department, Peshawar.

...................._.................................................;'....Appellant

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, C1v11" "
Secretariat, Peshawar.

The Secretary Home & Tribal = Affairs Department,' .Khyber
Pakhtunkhwa, Peshawar.

. The Secretary. Estahlnshntent Department, Khyber Pakhtmﬂchwa

-‘Peshawar,
R S reessesarresessanennens ¢sosrnnanas S versesrrasaaanes (Respondents)
Service Appeal No.782/2022
Date of presentation of Appeal ............... 11.05.2022
Date of Hearing...............c 03.03.2023
Date of Demslon..' ............ errrresearrnien 03.03 2023

‘Mr. Adnan Khan, x—I{PO (BPS- ]6), Ex-FATA Trtbunal Home &
Tribal Affairs Department Peshawar '

g . | Versus

. T he Chief Secretary, Govemment Of Khyber. Pakhmnkhwa Civil

Secretariat, Peshawar.

. The Secretary Home & Tribal Affairs Department, Khyber’

Pakhtunkhwa, Peshawar.

. The Secretary Estabhshment Department, Khyber Pakhtunkhwa,

Peshawa:

IAARAAA AR LA LAl R R P




ﬁflr-. Muhammad Awais, Ex-Driver (BPS-(1), Ex-' ATA Tribunal,

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil |
" Seécretariat, Peshawar. S P S
. The Secretary Home & Tnbal Affairs Department, Khyber

. §{'he Secretary Establlshment Department, Khyber Pakhtunkhwa, - g

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil
. The Secretary Home & Tribal Affairs Department, Khyber
. The Secretary Establlshment Department, Khyber Pakhtunkhwa,

i ‘Service  Appeal No.774/72u22 dided “Reedad Khai-vi-The Clilef Secretary. Governmont of K&y!ler :
- Bukbtunkinea, Crvil Secreroriar, Peskavar and others”. decided on 83.03,2023 by Division Bercl comprising
< Kolwn Arshed Khan, Chairman, amd Ms. Rozing Rehmon, Mem&er Judiclal. Khyber Pakfiunkirva Service
Tribunal. Peshenvar,

- -

Service Appeal 783_0( 4

Date of presentation of Appest......... 0052022
Date of Hearing.........coceveivieiacniaes ..03.02.2023 . ]
Date of Decision.....cceeviearevencinse. .03.0 2023 .

fHome & Tribal Affairs Department, Peshawar.
‘...ﬁ|'.l‘ lllllll '....‘.....’.lll" llllll PPN SOTER -2 RAd B OO taaqar . ',.."- !.pi}ellan.t

Palhtunkhwa, Peshawar.

Peshawar, -
rerrrsssessresnaasrsacessee tevesonescassrsnnnucnasacanarrrarassrnre ~{(Respondents)
Service Appeal No.784/2022
Date of ]eresentation of Appeal............... 11.05.2022 -
Date of Hearing.....ccooevrvivierecesienennnen 03.03.2023
Date of Decision........coveeevivrivnennnniannn 03.03.2023

Mor. Nasir Gul, Ex-Naib Qasid(BPS-03), Ex-FATA Tribunal, Home &
Tribal Affairs Department, Peshawar. -
lecesnsseerseseastreannr s ontensrercoateatasantrenann reeencstancasances Appellant

Versus

Secretariat, Peshawar.
Pakhtunkhwa, Peshawar.

Peshawar.
.llI.Il....’Clll.ll.ll"li.l...ll".l.tlll'.'ll...'I.Il'll’.lI.IO.II.I..(Respandents)

Service Appeal No.802/2022

~ Date of presentation of Appeal ............... 11.05.2022 | ’* -
Date of HEaring. ... c.ovvevnriereeriienennene. 03.03.2023 i
., .. Date of Decision............... b 03 03.2023 . 4
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.S’ewmr Appeal  No.774/2022 tled * Reedad Khan-vs-The Chief Secreiary, Government qf Khyber
Pukhtenkinra, Civil Secretarial, Peshawar and others”, decided on 03.03.2023 by Division Bench comprising
Kelinr Arshad Khun, Chairman, f.md Mx Rozina Rr.!m:m Member, Judicicl, Khyber Pakhtunbinee Service
Tribunaf, Peshenear.

Mr. Mehsin Nawaz, Ex—Stenographer (BPS-16), Ex-—FATA Tribunal,
Home & Tribal Affaxrs Department, Peshawar.

Versus

: The Chief Secretary, Government Of Khyber Pakhtunkhwa, C"wil T

Secretariat, Peshawar.

. The Secretary Home & Tribal Affairs Department Khyber
 ~ Pakhtunkhwa, Peshawar.
. The Secretary Establishment Department, Khyber Pakhtunkhwa,

Peshawar, _
IIIIIIIIIIIIIIIIIIIIIIIIIIII ...l.40...lll'll-0!C.I.IC.'I;;OODll.OIlit(Respondents)

Service Appeal No.811/2022

Date of presentation of Appeal............... .20.05.2022
Date of Hearing...........cocvrvremmeaenancinnnn 03.03.2023

Date of Decision.c..c...ccovennnn, reresanes ..03.03.2023

Mr. Tahir Khan, S/O Arsala Khan R/o Guldara Chowk, PO Namak
Mandi Mohallah Tariq Abad No.2, Kakshal Peshawar, Ass13mat/'

Moharir, Ex-FATA Tribunal Peshawar.

X
3

-
.

Versus

1 .'The Chlef Secretary, Govermnent Of Khyber Pakhmnkhwa Cwﬂ_‘

Secretariat, Peshawar.

. The Secretary - Home & Tribal Affairs Department, - Khyber
. Pakhtunkhwa, Peshawar. ‘
. The Secretary Establishment Department, Khyber Pakhtunkhwa, -

Peshawar. o
BRI TITIITIY sersestrsesanarons cerveavecanens (Respondents)
©  Service Appeal No.812/2022
Date of presentation of Appeal............... 20.05.2022
Date of Hearing. .. veeeeeevenrenneeeinnennnnne 03.03.2023
Date of Decision......ccovviviviicriniieniennin 03.03.2023

Mr. Ziafat Ullah Khan S/0 Naimat Ullah Khan R/o presently Masjid ‘

Ibrahim Bara Gate, PO GPO, Nodhiya Payan Peshawar, Dnver Ex-

" .FATA Tribunal, Peshawar.

AERCNAPRIFOIERINFISIORERTIRDANAY l...I.lill.l’tl’.l..lII.I".'ICI.D....'..Il....léppellanr

............ Appellan{

{0~

s




_l\)

" Peshawar. ;
.'..Ol....lll.!.l.ll....lll..l"l...._ll-ll..llll.ll‘lI|Il.O.I.ll!lll.l.‘l.(‘Respondentg)

. The ‘Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

. .The Chief Secretary, Government Of Khyber Pakhtunkhwa, Cwﬂ |

Serorce Apperd  No. 7742022 tiied  “Reedud Khanvs-The Chief Secretary. Government o R’hyber
Bakhtunkbnea. Civil Secretariat, Peshawar and athers™, de-:tded on 03.03.2023 by Diwision Bench comprising
Katim Arshad Khan, Charrmen. ond Ms. Rozine R » y Judicial, Kivber Pakhtunidnva Serwcu .
Tribunal. Peshansor, . e .

Versus

The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil ~:
Secretariat, Peshawar. .

The Secretary Home & Tribal Affairs Department, Khyber oo
Pakhtunkhwa Peshawar.
The Secretary Establishment Department Khyber Pakhtunkhwa,

[,
-

Service Appeal No.813/2022

Date of presentation of appeal.......... +022.20.05.2022

Dates of Hearing........coocoeoeninn eeenrered 03.03.2023
" Date ofDecision...._.............;...' ............ 03.03.2023

Mr. Faheem Shahzad S/O Hidayat Ullah R/O Kotla Mohsin Khan

Landi Arbab Mohallah Kasaban Peshawar. _
llllllllllll '.!'ll'I"ﬁ.CI..'.’.'..H.l’l.IIIII'.'I..IIIl.l.'-IIC'..l....IIIIAApPeIlanr

. Versus

Secretariat, Peshawar.
The Secretary Home & Trzbal Affairs Department, - Khyber o

Pakhtunkhwa, Peshawar.
The Secretary Establishment Department Khyber Pakhtunkhwa,

‘Peshawar. ‘ L -

Seivice Appeal No.814/2022

- Date of presentation of Appeal. eterrranenas 20.05.2022
Date of Hearing. ......c....ivvveevvviiiiiininnn 03.03.2023
Date of Decision......c..co.ccoveuevnvreeenn.n 03 03.2023

Mr. Muhammad Shoaib S/0O Arsala Khan, R/o Kakshal Pul P.O .
KKakshal, Mohallah Tariq Abad No.1, Peshawar, Naib Qasui Ex-FATA

Tribunal, Peshawar. .
TReARAOIPEEN [E RN ] ....Q!..‘lll’l. aa “.III.. LA EAARL ] oiilunlto'liltiloo.llllaiAppe”ant

™ I

Versus N

Secretariat, Peshawar,
The Secretary Home & Tribal Affairs Department, Khyber

Pakhtunkhwa, Peshawar.
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Service Appeal No.77#2022 titled “Reedad Khan-vs-The Chief Secretary, Gm'zrmnem ‘of Khyber

" Pakhsunbiova, Civd Secrenwrial, Peslwar and athers", decided on 03.03.2023 by Division Bench comprising
Kulim Arshad Khan, Chairmon, and Ms. Ra_ma Relman. Member, Judiciol, Khyber Pakhmnk!ma Service

Tribunal, Peshavear.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa,'

S

T

Peshawar,
Service Appeal No.815/2022-
Date of presenta;aioh of Appeal.......... .....20.05.2022
Date of Hearinng.....c.cvevnnaee- brcaerenenenen 03.03.2023
Date of Decision. .......oovemiviiiniiniiisnn 03.03.2023

Mr. Ikram Ullah S/O Rehmat AL, Junior Clerk, Ex-FATA Tnbunal'
Peshawar

g ............ arreensonssrsaserss vesssress reeserssmnsvesnnensnsannrssesdppellant -

The Chief Secretary, Government Of Khyber Pakhtunkhwa Civil .

Secretariat, Peshawar.

The Secretary Home & Tribal Affairs Department, Khyber_' |

Pakhtunkhwa, Peshawar.
The Secretary Establishment Department, Khyber Pakhnmkhwa,

Peshawar.

I.l - : -

Service Appeal No.816/2022

Date of presentation of Appeal.......... ....20.05.2022
Date of Hearing........ ieeserrrans ereerrenn 03.03.2023

Date of Decision...... eeeteeiieseeneranerenons 03.03.2023

Mr. Khair Ul Bashar $/0 Sahib Din R/O PO Shah Qabool Awliya

House No. 2938, Mohallah Dabgari Bazar Sakhwat Hussain Peshawar, -

‘Junior Clerk, Ex-FATA Tribunal Peshawar.
CEETIITPURPASIOCTRAGAARNORNTY ..'l!II.IOO IIII . lllll ARAGBARA R A OEOADOITOISISS .I‘..Appe:la”r

‘Versus

The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil -~

‘Secretariat, Peshawar.
The ..Secretary Home & Tribal Affairs Department. Khyber

Pakhtunkhwa, Peshawar.

The Secretary Establishment Department, Khyber Pakhtunkhwa, _ :

Peshawar.

PERIE S RTAL WL SCropcr]
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.2,
- Pakhtunkhwa, Peshawar.
-3,

- o -\3
Service Appeal No.774/2022 titled  “Reeded Khanvs-The Chief Secretary, Govermnent of Khyber . Lo
Pokhiunkinvg, Civif Secrewriad, Peshawar and others ", decided on 03.03.2023 by Division Hench comprising

Katun Arshad Khan, Chairman, and Mz, Rozina Rehumn Member, Judicial, Khyher Pakhtunkinca Service
Trihunal, Peshawar, L" - e e e e .

Service Appeal No.817/2022

Date of presentation of Appeal............... 20.05.2022
Date of Hearing......... SO SO .03.03.2023
Date of Decision.............. PO 03.03.2023

Mr. Naveed Ahmad S/OQ Sami Ul Hag R/O Khat Gate, House No. 131,
Mohallah Muhammad Khan Sadozai,- Peshawar, Naib Qasid, Ex-

FATA, Tribunal Peshawar.
R saRasRaRRsvaPRYREmsusssmsanensanouns sassssenss Appellant

Versus

The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawat. _ '
The Secretary Home & Trlbal Affairs Department, Khyber‘
Pakhtunkhwa, Peshawar. .
The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar.

-

Service Appeal No.818/2022

.Date of presentation of Appeal...............20.05.2022
- Date of Hearing.....ovvvvininieeninininninncn 03.03.2023

Date of Decision..... B TR PR 03.03.2023

bl

. Mr. Bahar Ali S/0 Mehmood Khan R/O Guldara Chowk, PO Namak

Mandi Mohallah Tariq Abad No.2, Kakshal Peshawar, Chowkidar, Ex-

:?ATA Tribunal Peshawar. -
Gresianerereanisisrnsssieasesans nereeen SRReshaRsRassens .Appellam

 Versus
The Chief Secretary, Government Of - Khyber Pakhtunkhwa le
Secretariat, Peshawar.

The Secretary Home & Tribal Affairs Department, \Khyber

The Secretary Establishment Department, Khyber Pakhtunkhwa,- o

iPeshawar. R
. Z .
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Service Appaal No.774/2032  titled “Reedud Khan-vs-The Chicf Secretary. Government of K&j@er ' ‘ﬂ
Pakhtiusibhwe, Civit Secrvtariat, Peshawar and others ™, decided on 03.03.2023 by Division Hench camprising

" Kalusr Arshond Khon, Chalriman, and Mx. Rozing Rebman, Mewber, Judiciol, Khyber Pakhtunklvea, Serviie -
Trihunal. Peshawar, . . . s

- Present:

Noor Muhammad Khattak, _ E

AdVOCALE. ..civiieiieiienie e ......For the appellants ~ -

: : in Service Appeal

No.774/2022,
775/2022,776/2022, , . . |-
77712022, 778/2022, N
779/2022, 780/2022, N
781/2022, 782/2022, - o
783/2022, 784/2022,

802/2022,

)y

Imran Khan,

Advocate.............. e eereene S For the appeflants
o g in Service appeal
No.8311/2022,
812/2022, 813/2022,
814/2022, 8152022, ;.
816/2022, 817/2022, .
81872022 ' -

‘Muhammad Riaz Khan Paindakhel,
'Assistant Advocate Gengr&l s evrseeanrsnnsensenerens- FOT TESPONdents.

APPEALS UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE ' TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED ORDERS DATED
'17.01.2022, WHEREBY MAIJOR PENALTY OF
REMOVAL FROM SERVICE HAS BEEN IMPOSED ON
THE APPELLANT AND AGAINST THE IMPUGNED
INACTION OF THE RESPONDENTS BY NOT

- DECIDING THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUARY PERIOD OF
NINETY DAYS.

CONSOLIDATED JUDGMENT -
KALIM ARSHAD KHAN CHAIRMAN: Through this single
judgment all the above appeals are going to be decided as a_ll' are similar,

1
in nature and almost with the same contentions. - A) -
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Service Appeal No.774/2022 tided “Recdad Kkam vs-The Chief Secrelury. Government aof Khyber
Fakbuuskingg. Chvil Secreluriat. Peshawar and others”. dechled on 03.03.2023 by Division Bench comprising -

. Kalim Arshad Khan, Chairman, and Ms Rocing Rebinan. Mmber Judicial, Kkyber Pakhtunklnva Service
Tribued, Peshawr. .. R

2. The appellants were appointed agamst different posts in the

Administered Tnbal Areas with the province of Khyber Pakhtunkhwa,
the employees of the FATA Tribunal mcludmg the appe]lants_ were

transferred to the Government of Khyber Pakhtunkhwa Home & Tribal

" erstwhile FATA Trlbunal and after merger of the Federally E

Affairs Depart.ment and they were posted agamst different posts vu:le O

Nouﬁcat:on No. E&A (HD)2- 5/2021 ‘dated 17. 06 2021. Vide dlf?erent

" covering letters all issued on 25.10.2021, the appellants were se‘rved

Pakhtunkhwa, Home Department, Peshawar, containing the following

| st‘g:reot_yped allegations:

“That consequent upon the findings &
recommendations of the Inquiry Committee it has
been proved that the recruitment process for
selection of 24 employees in EX-FATA Tribunal
was unlawful and all 24 appointment orders were

issued without |
Iawful Authority and liable to be cancelled”

5
i

- thh show cause notices by the Secretary to the Government of Khyber .- -

lt was thus found by the Secretary to the Government of Khyber |

* Pakhtunkhwa, Home Department, Peshawar, that the appellants had

been guilty of “Misconduct” as specified in rule-3 of the ‘Khyber '

- Pakhtunkhwa Govemnment Servants (Efficiency & Discipline) Rules,

2011 read with Rule-2, Sub-Rule(I)(vi) “appointed in violation of law

and rules”.

It is pertinent to mention here that the Inquiry Was dispensed with by

the Secretary

The appellants filed their respectwe replies and vide meugned orders,

_the "Secretary to the Government of Khyber Pakhtunkhwa, Home

-

.‘I\"'l ‘
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. Sebvioe Appeul No774/2022 tiled “Reedod Kha-vs-The Chief Secretary, Gavernmen! of Khyber
.o - Pukhtunkinrg. Civil Secretariat, Peshawar and others * decided an 03.03.2023 by Division Bénch cowiprising
3 - Kalims. Avshad Khan, Chaivwan, and Ms. Rozing Rehman, Member, Judicial, Khyber Pakhtunkhwa Sepvice

Trihunal, Peshavar,

3 Debartment, Peshawar, removed all the appéllants from service. The

a‘ppeliants filed departmental appeals, which were not responded within

" 90 days compelling the appellants to file these appeals.

3. On rccéipt_ of the appeals and their adrr.lissign to full hearing, -
the mspon_dents were summoned. Respdﬂdents put appearanée andl |
contested the appeals by ﬁling. written replies raising therein nurilefbﬁs _;
“legal and factual objections. The defense setup was Ia toté,l denial of thep

claim ‘of the appellants. Tt was mainly contended in the replies that the

appellants were not aggrieved persons; that 2 full-fledged enquiry was

‘ . conclucted in the matter to check the credibility and authenticity of the
. process of advertisement and selection and it was held that the entire

 process of selection from top to bottom was “coram non judice”; that

enquiry was conducted against Mr. Sajjad ur Rehman ex-Registrar,

FATA Tribunal under rule 10 of the Khyber Pakhtunkhwa Government

Servants (Efficiency & Discipline) Rules, 2011 wherein the enquiry

report held that the same selection committee was constituted without
- lawful  authority; that the said = committee comprised of

temporary/contmcf/daiiy wages employees of FATA Tribunal who -

themselves were candidates were/existed no attendance sheet, minutes
4 . .

of the meeting and even the appointment order were found ambiguous;

that the said departmental committee unlawfully increased the number

of posts from 23 to 24 illégally_ and issued 24 orders without any

' . recommendations of the legitimate Departmental Selection Comumittee; -
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B 'Scrwce Appeal No.774/2022 tiled Reedad Khan-vs-The Chief Secretary. Governmeni of Khyker

Paklsunkinea, Civit Secrotavial. Peshawar and others”. decided on 03 §3.2023 by Division Bench cowprising
Katim Arshud Khan, Chairman, and Ms. Rozina Rehman, Member Judiclal. Kiyber Pakhtunkinea Service

Tribuwii, Peshuurar.

‘tha_t the enquiry committee termed all the said appointments illegal and

without lawful authority and re@ommende'd to c'ahcél/w_ithdraw.'l

4. - We have heard learned counsel for the appellants and ltf:‘érlried

Aésistant Advocate General for the respondents.

5. ‘The Learned couﬁsei for the appellants reiterated the facts and -

grounds detailed in the memo ‘and grounds of the appeals while the

3

. .leamned Assistant Advocate- General controverted -the same by ]

supporting the impugned orders.

-

6.0 B It is undisputed that the appellants were appointed by the Ex-

FATA Tribunal and they had been performing duties until their removal

- from sevvice. The alieggtions against them are that the recruitment’

" process was unlawful and the appointment orders were issued without

lawful authority. Not a single document was produced by . the

- respondents in support of these alleganons before the Tnbunal All the

' appellants were the candldates in the process of selection u:utlated in
xesponse to the advertisement in two Urdu da111es “AAJ Peshawar” and o
. “AAYEEN Peshawa:” Itis worth mentlonmg that all the appellantshad

dulv apphed for the posts. The appomtment orders show that each .

appointment had been made on" the recommendation of the

Departmental Selection Comrriitfee (DSC). The respondents tﬁongh

alleged that the DSC was un]awﬁjl but have not explained as to how'-

that was so? The posts advemsed were w1th1n the competence of the

‘Registrar under rule 5 of the Federally Administered Tribal Areas

Tribunal Administrative, Services, Financial, Account and Audit Rules,




; . Service Appeal No.774/2022 titled " Reedad Khan-vs-The Chicf Secretary. Governneni of Kipber - \g

Pakhmnkinea, Civil Secretariut, Peshowar and others”, decided on 03.03.2023 by Division Bench comprising
Kalim Arshad Khon, Chairman, and Ms. Rozina Rehman. Member, Judiciul, Kiyher Pakhttinkinva Service
Tribunal, Peshaar. : )

2015. Therefore, the allegation that the appointment orders were issued.

P Sy B R e Y S UM N A S OTE

by unlawful authority is also not finding favour with us. Regarding the

bald allegation that the selection process was also unlawful, _there 1S

ey

nothing more said as to how the process was unlawful except that the

said ‘commitiee comprised of temporary/contract/daily ~wages

employees of FATA Tribunal who themselves were candidates, there

" were/existed no attendance sheet, minutes of the meeting and even the '

appointment orders were found ambiguous. We find that there are no

T Vi e e DA AT TSGR R b A e DA

details of any such employees had been produced. before us, nor any

order of constitution of the selection committee alleged to be against the T :
law was produced, similarly no details regarding number of posts so
much so who was appointed against the 24‘hpost alleged to be in excess

of the sanctioned posts, nothing is known nor anything in support of the. - - -~

-4 Lo
above was placed on the record despite sufficient time given on the: .

request-of the Assistant Advocate General. Even today we waited for

g/ - . four long hours but nobody from respondent/department bothered to '

- - appear beﬁ‘)re the Tribunal. It ié. also undisputed that the appellants were
not associated with the enquiry proceedings on the basis of which ﬂlxe.)lf

i
were penalized. In the show cause notices, the appeliants were also said

- 1o be guilty under rule 2, Sub-—Rula(Ij(vi) of the Khyber Pakhtunkhwa

Government Servants (Efficiency & Discipline) Rules, 2011, the said

provision is reproduced as under:

“Rule 2 sub-rule (I} clause (vi) “making
appointment or promotion or having been %

appointed or promoted on extraneous grounds in
violation of any law or rules”.

.-‘.I:‘:'Iu"?:'_
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"~ wrongdoing found in the appointments of the appellants, which have '

EIRY T

Service  Appeal No.77472022 witied “Recdad Khan-vs-The Chisf Secretary. Government of Khyber -
Pakhtunklnsa, Civil Secretartal, Peshawar and athers”. decided an 03.03.2023 &y Division Bench comprising .

Katun drshad Khan, Chairman, and Ms. Rozing Rehman, Member, Judiciad, Khyber Pakhfunkinva Service
Trihnnul, Peshawar o

-

. Nothing has been said or explained in the replies of the -

" respondents or during the arguments regarding the alleged violation'of

lavi and rules in the appointments of the appellants. It is also to be.

“

- -ob'éewed that if at all there was any ‘illegality, irregularity or ¢

w

5

. nowhere been explained nor, as aforesaid, any document produced in

that regérd_, the appointment orders of the appellants have not been

cancelled rather the appeliant.s were removed from service.

8 The Registrar‘ (Sajjad-ur-Rehman), of the EX-FATA Tribunal, -

who had made the appointments of the appellants as competent.

authority under rule 5 of the Federally Administered Tribal Areaé
Tribunal Administrative, Setvices, Financial, Accountand Audit Rules,

2015, was removed from service on the basis of the said enquiry. He

" filed Service Appeal No.2770/2021 before this Tribunal, which was
_' partially accepted on 01.02.2022 and the major penaity of removal from

" service awarded to him was converted into minor penalty of stoppage of

increment for one year. We deem appropriate to reproduce paragraphs

5, 6 & 7 of the said judgment.

“5. Record reveals that the appellant while serving
as Registrar Ex-FATA Tribunal was proceeded
against on the charges of advertisement of 23
number posts without approval of the competent
authority and subsequent selection of candidates in
an unlawful manner. Record would suggest that
the Ex-FATA Tribunal had its own rules

specifically made for Ex-FATA Tribundl, i.e. FATA

o0 e

TRIBUNAL  ADMINISTRATIVE,  SERVICES, e~
FINANCIAL, ACCOUNTS AND AUDIT RULES, V
2015, where appointment authority for making

appo_intments in Ex-FATA Tribunal from BPS-1 to

Y A RO ANNTLD
v e 1 sl ENGE I

e Ll e ot AN WO M 1S
[ T AT T K Y TR e ey v MR SRR Y A o
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. [ Service Appeal No.774/2022  titied . ~Reedad Khan-vs-The Chicf Secretary. Government of Khybar
. Pukhtunkinva, Civil Secretarial, Peshenvar and others”, decided on 03.03.2023 by Division Bench comprising

Rubim Arshod Klan, Chairman, ard Ms. Rozing Rehman, Member, Judictal, Khyher Pukhtunkinva Service
Tribunal. Peshivar. .

14 is registrar, whereas for the posts from BPS-15
to 17 is Chairman of the Tribunal.
“6.  On the other hand, the inquiry report placed
on record would suggest that before merger of Ex-
FATA with-the provincial government, Additional
' Chief Secretary FATA 'was the appointment
o authority in respect of Ex-FATA Tribunal and afier

merger, Home Secretary was the appointing
authority for Ex-FATA Tribunal, but s.4ch stance .~

the inquiry officer Is neither supported by «.y
documentary proof nor anything s available m . ~ . -
record to substantiate the stance of the ingi vy
. officer. The inquiry officer only supported His
Y Sstance with the contention that earlier process of - ‘ _ |
v recruitment was started in April 2015 by the ACS _ é
FATA, which could not be completed due 1o C
reckless approach of the FATA Secretariat
towards the issue. In view of the situation and in
presence of the Tribunal Rules, 2015, the
Chairman and Registrar. were the competent .
authority for filling in the vacant posts in Ex-FATA .-
Tribunal, hence the first and main allegation ‘
regarding appointments made without approval
. for the competent authority has vanished away and
" it can be safely inferred that neither ACS FATA
nor Home Secretary were compeient authority for
- filling in vacant posts in Ex-FATA Tribunal was
either ACS FATA or Home Secretary, but they
were unable to produce such documentary proof. )
The inquiry officer mainly focused on the .
recruitment process and did not bather to prove
that who was appointment authority for Ex-FATA
Tribunal, rather the inquiry officer relied upon the
i : practice in vogue in Ex-FATA Secretariat,
'hl' o : Subsequent allegations leveled against the
" appellant are offshoot of the first allegation and
once the first allegation was not proved, the
subsequent allegation does not hold ground.,
7 We have observed certain irregularities in~ i
- - the recruitment process, which were not so grave ’
" to propose major penalty of dismissal from service.
Careless portrayed by the appellant was not
intentional, hence cannot be considered as an act
- of negligence which might not strictly fall within
the ambit of misconduct but it was only a ground '
based on which the appellant was awarded major -
punishment. Element of bad faith and willfulness
might bring an act of negligence within the
purview of misconduct but lack of proper care and

REY 7.2
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either not qualified or were ineligible for the post against which they

T

Survice Appea] No.774/2022 niled “Recdad Khan-vs-The Chisf 3 v. Gover of Khyber
Pakinunktiva, Civit Searetariip. Peshawar and others ", decided on 03.003.2023 by Divizion Bench comprising

Kalim Arsiad Khan, Chairman, and Mx. Rozina Relman. Member, Judiciad, Khyber Pakhtunkiova Service
Tribunal. Peshmeur. .

vigilance might not always be willful to make the
.same as a case of grave ne . _hce inv. g severe
punishment. Philosophy of ; «nishment sas based
on the concept of retribution, whicl might be
.either- through the method of det rence or
reformation. Reliance is placed on 2 96 SCMF
60.”

. In the judgment it was found that there “vere sc ¢ irreg ariti. it the

appointments made by the Registrar, that weren  so g /eTar 2r ack

of proper care and vigilance was :here which might not be v 'lful to

‘make the same as a case of grave negligence inviting severe
punishment. It is nowhere alleged by the respondents in the show cause

" notices, impugned orders or even in the replies that the appellants were "

«

" had-been appointed. There might be irregularities in the process, though
. not brought on surface by the respondents in any shape, yet for the said

' atllegéd irregularities, thé appeliants could not be made to suffer..
Reliance is placed on1996 SCMR 413 titled ‘;Secretary tb Goferfzmept |

 of NWFP Zakat/Social Welfare Department Peshawar and anoather

3 _ :
versus Sadullah Khan”, wherein the august Supreme Court of Pakistan

held as under:

6 It is disturbing 1o note that in this case
petitioner No.2 had himself been guilty of making
irvegular appointment on what has been described

“purely temporary basis”. The petitioners have — ~ .

now turned around and terminated his services
-due to irregularity and violation of rule 10¢2) ibid.
The premise, to say the least, is utterly untenable.
The case of the petitioners was hot that the
respondent lacked requisite qualification. The
petitioners themselves appointed him on temporary
basis in violation of the rules for reasons best -

known to them. Now they cannot be allowed fo f/ .

lake benefit of their lapses in order to terminate

.
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- ; Sermice Appeal  No 77472622 titled "“Reedad Khun-vs-The. Chief Secretary. Government of Khyber
. ro Pakhrunkinve. Civit Secretariat, Peshawar and other”, ducided on 03.03.2023 by Division Bench comprising
PO ' Kahm Avshad Khan, Chairman, and bfs. Raezina Rekuan, Member, Judicial, Kiyber Pakinunkinea, Service -+ T,

Fribunad, Feshewar.

[

the services of the respondent merely, because they R

have themselves committed irregularity in S VR

E violating ~ the  procedure governing  the, : K '

T appoitment. In the peculiar circumstances of the

~case, the learned Tribunal is not shown to have
committed any illegality or irregularity in re
instating the respondent.”

9, - Wisdom is also derived from 2009 SCMR 412 titled “Faud - e

RYSPET "2

e

. 'A.'_;;adﬁllah Khan versus Federation of Pakistan through Secretary

T i AR e A AT TR L 03 B AR aribe m eI RAR SRR LT S IE N

X __ Establishment and others”, wherein the august Court found that: . 2

"8, In the present case, pelitioner \was never ,
promoted but was directly appointed as Director - : _ :
(B-19) afier fulfilling the prescribed procedure, :
therefore, petitioner's reversion 1o the post of - - ;
Deputy Director (B-18) is not sustainable. Learned _
Tribunal dismissed the appeal of petitioner on the . . e
ground that his appointment/selection as Director :
(B-19) was made with legal/procedural infirmities
of substantial nature. While mentrioning procedural
infirmities in petitioner's appointment, learned
Tribunal has nowhere pointed out that petitioner
was, in any way, 6t fault, or involved in geiting the
said appointment or was promoted as Director (B- )
oo 19). .The reversion has been made only after the
change in the -Government and the departmental
head. Prior to it, there is no material on record to
substantiate that petitioner was lacking any
-qualification, experience or was found inefficient
or unsuitable. Even in the summary moved by the
incumbent Director-General of respondent Bureau
he had nowhere mentioned that petitioner was
inefficient or unsuitable to the post of Director (B-
19)- or lacked in qualification, and experience,
except pointing out the departmental lapses in said

appointment.

9. Admittedly, rules for appointment to the post of
Director (B-19) in the respondent Bureau were
duly approved by the compeient authority;

petitioner was called for interview and was
selected on the recommendation of Selection

Board. which recommendation was approved by

the competent authority.

10. In such-like a situation this Court in the case of

¥
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-, _the rules, this Court did not appreciate such

-~ 23 -
Service Appeal No.774/2022 titled " Reedud Khun-vs-the Chicf Sccretary, Goyvernment of Khyber o
Pakhiunkinwa, Civil Secretariat, Peshuwar and athers " “decided on 03,03.2023 by Division Bench comprisng
© Kafim Arshad Khan, Chairmin, and Ms. Rozing Rekman, Member, Judicial, Khyber Pathunkinvea Service
Tribunal, Peshcwar.

Federation of Pakistan through Secretary, : ,
Establishment Division Islamabad and another v. _ ey
Gohar Riaz 2004 SCMR 1662 with _specific :
reference of Secretary to the Government af N.- - ,
W F Zakat/Social Welfare Department Peshawar = .~

and another v. Saadulalh Khan 1996 SCMR 413

and Water and Power Development Authority -

through Chairman WAPDA House, Lahore v.

Abbas Ali Malano and another 2004 SCMR 630

held:—-

"Even otherwise respondent (employee) could not ,1
be punished for any action or omission of |
petitioners (department). They canno! be allowed

to take benefits of their lapses in order to
terminate the service of respondent merely because )
they had themselves committed irregularity by - - _
violaiing  the  procedure  governing  the
appointment. On rhis aspect, it would be relevani

to refer the case of Secretary to Government of N.-

W.FP. Zakat/Ushr, Social Welfare Department .

1996 SCMR 413 wherein this Court has candidly
held thar department having itself appointed civil
servant on temporary basis in.violation of rules
could not be allowed to take benefit of its lapses in
order to terminate services of civil servants merely
because. it had itself committed irregularity in .
violating procedure governing such appointment. B
Similarly in the case of Water Development T
Authority referred (supra), it has been held by this .
Court that where authority itself was responsible
. for making, such appointment, but subsequently
 took a turn and terminated their services on
- ground of same having been made in violation of

AT

conduct, particularly when the appointees fulfilled
requisite qualifications.” S

11. In Muhammad Zahid Igbal and others v.

D.E.O. Mardan and others 2006 SCMR 285 this

Court observed that "principle in nutshell and
consistently declared by this Court is that once the

appointees are qualified to be appointed their

services cannol subsequently be terminated on the

basis of lapses and irvegularities commirted by the - -
departingnt itself. Such laxities- and irregularities e
committed. by the Government can be ignored by L/
the Courts only, when the appointees lacked the

basic eligibilities otherwise not”. -
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oo ; Service Appeul No.774/2022 titied “Reedad Khan-vs-The Chigf Secrelary, Government of Khyber - . -
-t / . s Pakhiwkdnva, Civil Secrenrior, Peshawar and others”. decided on 03.03.2023 by Division Bench comprising
Kalin._Arshad Khan, Chalrmon. and Ms. Rozina Membar. Judicial, Khyber Pakhturkinea Service
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12.° On numerous occasions this Court has held

that for the irregidarities committed by the

department itself qua the appointments of the
candidate, the appointees carnot be condemned
subsequently with the change of Heads of the
Department or at other level. Government is an
institution in perpetuity and its orders cannot be

reversed simply because the Heads have changed.

Such act of the departmental authority is all the

move unjustified when the candidate is otherwise
Sully eligible and gualified to hold the job. Abdul
Salim v. Government of N-W.F.P. through
Secretary, Department of Education, Secondary,
N-W.F.P. Peshawar and others 2007 PLC (C.§8)

179

13. It is well-settled principle of law that in case of
awarding major penalty, a proper inquiry is t0. be
conducted in accordance with law, where @ full
opportunity of defence is to be provided to the

delinquent officer. Efficiency and Discipline Rules,

1973 clearly stipulate that in case of charge of

misconduct, a full-fledged inquiry is to be
conducted. This Court in the case of Pakistan
“nternational ~ Airlines  Corporation  through
Managing Director, PIAC Head Office, Karachi
Airport, Karachi v. Ms. Shaista Naheed 2004
SCMR 316 has held that "in case of award of
majar penalty, a Sull-fledged inquiry is to be
conducted in terms of Rude 5 of E&D Rules, 1973
and an opportunity of defence and personal
hearing is to be provided". Specific reference is
made to latest decisions of this Court in cases of
Secretary, Kashmir Affairs and Northern Areas
Division, Islamabad v. Saeed Akhtar and another

PLD 2008 SC 392 and Fazal Ahmad Naseem -

Gondal v. Regismrar, Lahore High Court 2008
SCMR 114. '

14. In the facts and circumstances, we find that in
this case, neither petitioner was found to be
lacking in qualification, experience or in any
ineligibility in any manner, nor any fault has been
attributed to petitioner, therefore, he cannot be
reverted from the post of Director (B-15). Act of
sending summary by the Establishment Secretary
to the Prime Minister was not in accordance with

Rule 6(2) of the Civil Servants (Appointment,
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oy Service dppral No.77472022 rited “Reedad  Khanevs-The Chief Sceretary. Governmeni of Khyber T
Pakdrtunkinea, Civil Seeretariat, Peshawar uhd others". decided on 03.03.2023 by Division Bench comprising <

Kotun Arstied Khen, Chairman, and Ms. Rozina Reinnan, Member, Judicial, Khyber Pakhtuskinea Service

Tribunal, Peslervar
BT R TR

" Promotion and Transfer) Rules, 1973 as the
Establishment  Secretary  was himself  the
appointing authority. The departmental quthorities
ut the time of appointment of the petitioner as

Director (B-19) did not commir any irregularity or SO S

illegality as has been affirmed by the .
Establishment Secretary in the summary 10 the :
Prime Minister. The power vested in the competent

aquthority should have been exercised. by the

competent authority iself fairly and justly.

Decision has to be made in the public interest

based on policy. It must be exercised by the proper

authority and not by some agent or delegatee. It

st be exercised without restraint as the public -

RYME T LS

interest may, firom time {0 time require. It must not =~ Coh -

" be.fettered or hampered by conlracis or other .

bargains or by self-imposed rules of thumb. So a :

distinction must be made between following a
consistent policv-and blindly applying some rigid
rule, Secondly discretion must not be abused. In
the case of Zahid Akhtar v. Government of Punjab
PLD 1995 SC 530 this Court observed that "we _ .
need not stress here that a tamed and subservient
bureaicracy can neither be helpful to government
nor it is expected to inspire public confidence in
administration. - Goad governance is largely
dependent on an upright, honest and strong |
bureaticracy. Therefore, mere submission to the
will of superior is not a commendable trait of a

 bureaucrar. It hardly need to be mention that a

" Government servant is expected 1o comply ony .
those orders/divections of superior which are legal - .
and within his competence”. '

S ozeedn

10. fn a recent judgment in the case titled “Inspector General of
Police, Quetta and another versus Fida Muhammad and others”
reported as 2022 SCMR 1583, the honourable Court observed that:

«1]. The doctrine of vested right upholds and
. preserves that once a right is coined in one
“locale, its existence should be recognized

everywhere and claims based on vested rights

are enforceable under the law for its protection,
‘A vested right by and large is a right that is

ungualifiedly secured and does not rest on any
particular event or set of circumstances. In fact, e~

it is a right independent of any contingency or
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Seivice Appeal No.TT42U22 tiled “Reedad Khan-vs-The Chicf Secretary. Government of Khyber
Pakhtsurkinea, Clvil Secretoriat, Feshawar and others”. decided on 03. 03.2023 by Division Bench comprising
Kaliun Avshad Khan, Chairman, and Ms. Rozing Retuman. Member, Judicial, Khyber Pakhtunkhwa Service
Tribunal, Pesixprar. ~

eventuality which may arise from a coniract, - -
statute or by operation of law. The doctrine of
locus poenitentiae sheds light on the ‘power of
receding till a decisive step is taken but it is not ~
a principle of law that an order once passed
becomes irrevocable and a past and closed
transaction. If the order \is illegal then perpetual
rights cannot be gained on the basis of such an
illegal order but in this case, nothing was
articulated to allege that the respondents by
hook and crook managed their appc ntments v
comumitted any misrepresentation . fraud r
their appointments were made . i poli. al
consideration or motivation or th.v werc 10!
eligible or not local residents of the d -ict
advertised for inviting application for jo  On
the contrary, their cases wce pr “ly
considered and after burdensome exercise, u:2ir
names were recommended by the Departmental
Selection Committee, hence the appointment
orders could not be withdrawn or rescinded once
it had taken legal effect and created certain
rights in favour of the respondents.

12 The learned Additional Advocate General

failed to convince us that if the appointments S

were made on the recommendations of
Departmental Selection Committee then how the
“respondents can be held responsible or
accountable. Neither any action was shown 10
‘have been taken against any member of the
Departmental Selection Committee, nor against
the person who signed and issued - the
appointment letters on approval of the competent
authority. As a matter of fact, some strenuous
action should have been taken against such

persons first who allegedly violated .the rules

rather than accusing or blaming the low paid

poor employees of downtrodden areas who were
appointed after due process in BPS-1 for their -
livelihood. and to support their families. It is

really a sorry state of affairs and plight that no

action was taken against the top brass who was
engaged in the recruitment process but the poor
‘respondents were made the scapegoats. We have

already held that the respondents were appointed “
after- fulfilling codal formalities which created

vested rights in their favour that could not have

Y
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) Tribunal. Peshawar.

been withdrawn or cancelled in a perfunctory
manner . on mere presupposition .and or
conjecture which is clearly hit by the doctrine of

Jocus poenitentiae that is well acknowledged and
embedded in our judicial system. 7

<

" have not been treated in accordance with law and thus the i}r;pqgned ;

. -

[

" orders are not sustainable. On acceptance of all these appeals we set

aside the impugned orders and direct reinstatement of all the appellants

with back benefits. Costs shall follow the event. Consign.

12. . Pronounced in open Court at Peshawar and given under our

hands and the seal of the Tribunal on this 3" day of March, 2023.

" Chairman

Service Appeal No.774/2022 itted  “Reedad Khan-vs-The Chief Secretary, Governmen! of Khyber
Pakhnuntinee, Civil Secreturiat, Peshawar and athees™, decided on 03.03.2023 by Division Bench comprising
Kafim Arshad Khan, Chairnian. and Ms. Bozina Rehman, Member, udicial, Kiyber Pokhiunkhwa Service -

il.- For what has been discussed above, we hold that the appellants

%
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(TO BE SUBSTITUTED WITIH EVEN NUMBER AND DATE) (

GOVERNMENT OF KIIYBER PAKIFTUNKITWA

HOME & TRIBAL AFFAIRS DEPARTMENT
e 0919214104 @ 0210201
Dated Peshawar the May 15, 2023

ORDER’

NO.E&A (HD}2-5/2023. WHEREAS, the appellanis/petitioners of ~-FATA Tribunal, Peshawar
were proceeded against under Khyber Pakhtur .nwa Government Servants (Efficiency and
Discipline) Rufes, 2011 and after fulfillment of legal and codal formalities the Competent
Authority imposed Major Penalty of “REMOVAL FROM SERVICE” upon them vidg Order
No.HD/FATA Tribunal/B&A/55/2022/184-93, 154-63,205-15,123-32,164-73,252-67,133-42,268-
77,143-53,318-27,288-9 &,174-88 dated 17/1/2022. :

AND WHEREAS, feeling aggrieved with the said order, the appellants/petitioners filed Service
Appeal No.774 to 784 of 2022 in Khyber Pakhtunkhwa Service Tribunal.

AND WHEREAS, the Khyber Pakhtunkhwa Service Tribunal after adjudication accepted their

appeals, set aside the impugned orders and direct reinstatement of all the appeliants/petitioners
with back benefits vide judgment dated 3" March 2023.

AND WHEREAS, the Department filed CPLA against the said judgment of Khyber Pakhtunkhwa
Service Tribunal, which is pending adjudication before the august Supreme Court of Pakistan.

AND NOW THEREFORE, the Competent Authority, in terms of Rule-4(2)(c) (i} of the Khyber

- Pakhtunkhwa Government Servants (Appointment Promotion & Transfer} Rules, 1989, has
been pleased to order re-instatement alongwith back bengfits of the following
appellants/petitioners inte Service in compliance to the Khyber Pakhtunkhwa Service Tribunal
judgment dated 3" March 2023 subject to the final decision of the CPLA which is pending
adjudication before the Supreme Court of Pakistan:-

1- Mr. Reedad Khan Ex-Chowkidar (BPS-03)
2- Mr. Samiullah Ex-KPO (BPS-16)
3- Mr. Kafil Ahmad Ex-Assistant (BPS-16}
4- Mr. ikram Ullah Ex-Naib Qasid (BPS-03)
5- Mr. Sadiq Shah Ex-Driver (BPS-06)
6- Mr. Muhammad Adnan Ex-Assistant (BPS-16)
7- Mr. Asad igbal Ex-Junior Cletk (BPS-11)
8- Mr. Muhammad Shoaib Ex-KPO (BPS-16)
8- Mr. Adnan Khan Ex-KPO (BPS-16) .
go*-‘ Mr. Muhamrviad Awais Ex-Driver (BPS:06) 3
1~ Mr. Nasir Gu! Ex-Naib Qasid (BPS-03} )
12- Mr. Mohsin Nawaz Ex-Stenographer (BPS-16}

- Home Secretéry
-~ - .Endst: No. & Date even

" Cbpy to:-

1- Accountant General, Khyber Pakhtunkhwa

2- Secretary Finance Department, Khyber Pakhtunkhwa

3- Secretary Law Department, Khyber Pakhtunkhwa

4- Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
5- PS to Home Secretary, Home Department

6- Officials concerned Co

7- Personal files

)
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Government of Khyber Pakhtunkhwa
Accountant General Khyber Pakhtunkhwa, Peshawar
Monthly Salary Statement (January-2024)

AL
‘Personal Information of Mr MUHAMMAD AWAIS d/w/s of NASEER AHMED

Personnel Number: 50497486 CNIC: 1730110303589 NTN:
Date of Birth: 23.04.1995 Entry into Govt. Service: 08.03.2019 Length of Service:

Employment Category: Active Temporary
Designation: DRIVER
DDO Code: PR8073-

80877270- {OVERNMENT OF KHYBER PAKH

04 Years 10 Months 02

5 Days

Payee Name: MUHAMMAD AWAIS
Account Number'. 0010059407460014
Bank Detgils: ALLIED BANK LIMITED, 250315 Mewa Mandi Peshawar City , Peshawar

Payroll Section: 006 GPF Section: 003 Cash Cents :
GPF A/CNo: _ ‘GPF Interest applied G ?F Balanca: 12,787.00 (provisiopal)
Vendor Number:; 30585?1_0 “MUHAMMAD AWAIS 001005940746001 © .BL
Pay and Allowances: Pay scale: BPS For - 2022 Pay Scul Type: Cive!  BPS: 06 Pay Stage: 5
Wage type Amount Vi age type Amgunt
0001 | Basic Pay 19,960.00 1004 | House Rent Allow 5% KP21 3,640{00
1210 j Convey Allowance 2005 1,932.00 1300 | Medical Allowance 1,500,100
.[ 1580 | Overtime Allowance 2,000.00 2311 | Dress Allowance - 2021 1,000100
2312 | Washing Allowance 2021 1,000.00 2313 | Integrated Allowance 2021 600.00
2341 [Dispr. Red All 15% 2022KP 1,845.00 2347 | Adhoc Rel Al 15% 22(PS17) 1,845.00
2378 | Adhoc Relief Al 2023 35% 6,692.00 _ [5002 | Adjustment House Rent 61,889.00
5011 |-Adj Conveyance Altowance 32,844.00 5012 | Adjustment Medical All 25,50‘).00 '
5026 | Adj Dress/Uniform Allowan 17,000.00 5070 | Adj Washing Allowance 17,000.00
5127 | Adj.Secretariat Perfm All 228,990.00 5151 | Adj. Adhoc Rel Allow 2021 7,380.00
5155 | Adj. Disp. Red All 2022KP 25,872.00 5288 | Adj Integrated All 2005 . 10,200.00
5322 | Adj Adhoc Relief All 2018 7.380.00 5336 | Adj Adhoc Relief All 2019 7,38(.00
5358 | Adj. Adhoc Rel Al 15% 22 7,380.00 5501 | Adj Adhoc Relief All 2023 »— 20,328.00
5801 Ad] Balsic_ Pay 279,920.00 5975 | Adj Adhoc Relief All 2016 . 34,000.00
5990 | Adj fﬁdhog: Relief All 2017 6,372.00 ' 0.0
Deductions - General _
Wage type Amount Wage type Ambount
3006 { GPF Subscription - -1,420.00 3501 | Benevolent Fund - -1,200.00
3534 |R. Ben & Death Comp Fresh -450.00 3609 | Income Tax -25.3p1.00
Deductions - Loans and Advances
)
I Loan | Description Principal amount | Deduction l Balapce
Deductionzs.- Income Tax
Payable: 25,390.63 - Recovered till JAN-2024:  25,391.00 Exempted: 0.37- Recoverable: D.00
Gross Pay (Rs.): 831,440.00 Deductions: (Rs.): -28,461.00 Net Pay: {(Rs.): 802,979.00

Leaves: "Opening Balance: Availed: Earned: Balance:

Permanent Address: _

City: peshawar Domicile: - Housing Status: No Official
Temp. Address: .

City: Email: muhammadawaiskhan477@gmail.com

é'ysrem generated document in accordance with APPM 4.6.12.9(82882/25.01 2024m3.0)
All amounts are in Pak Rupees
* Errors & omissions excepted (SERVICES/03.02.2024/01:31:52)
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Government of Khyber Pakhtunkhwa

s . Accountant General Khyber Pakhtunkhwa, Peshawar
Y _ Monthly Salary Statement (October-2023)
Ty - - - 3 6-
Personal Ig}forn_]ation of Mr MUHAMMAD AWAIS d/w/s of NASEER AHMED
Personnel Number: 50497486 CNIC: 1730110303589 - NTN:
Date of Birth: 23.04.1995 Entry into Govt. Service: 08.03.2019 Length of Service: 04 Years 07 Months 025 Days
Employment Category: Active Temporary . ;
Demgnatlon DRIVER 80877270-GOVERNMENT OF KHYBER PAKH
DDO Code: PR8073-FCR Tribunal Merged Areas
Payroll Section: 906 - - "' "~  GPF Section: 003 Cash Center:
GPFA/CNo: GPF Interest applied GPF Balance: 7,117.00 (provisionhl)
Vendor Number: - ' _ '
Pay and Allowances: Pay scale: BPS For - 2022 Pay Scale Type: Civil BPS: 06 Pay S\tage: 4
Wage type Amount ' Wage type Amgqunt
0001 | Basic Pay _ 16,120.00 1004 | House Rent Allow 45% KP21 3.640i00
1210 | Convey Allowance 20035 1,932.00 1300 | Medical Allov_vance 1,500:00
1580 | Overtime Allowance 2,000.00 2311 | Dress Allowance - 2021 1,000{00
2312 | Washing Allovlvanc-e 2021 1,000.00 2313 | Integrated Allowance 2021 600.D0
2341 | Dispr. Red All 15% 2022KP 1,845.00 2347 | Adhoe Rel Al 15% 22(PS17) 1,845/00
2378 { Adhoc Relief All 2023 35% 6,692.00 0.00

Deductions - General

‘Wage type Amount Wage type Ambunt
3006 | GPF Subscription -1,420.00 3501 | Benevolent Fund -1,20D.00 -
3534 |R. Ben & Death Comp Fresh -450.00 0.00

Deductions - Loans and Advances

rLoan ' | Description l Principal amount Deduction” Balaice

Deductions - Income Tax _
Payable: 0.00 Recovered till OCT-2023: 0.00 Exempted: 0.00 Recoverable: 0.00

Gross Pay (Rs.):. 41,174.00 Deductions: (Rs.): -3,070.00 Net Pay: (Rs.): 38,104.00

Payce Name: MUHAMMAD AWAIS
Account Number: 0010059407460014
Bank Details: ALLIED BANK LIMITED, 2503 15 Mewa Mandi Peshawar Clty Peshawar

Leaves: . Opening Balance: Availed: Eamed: Balance:
Permanent-Address:

City: peshawar ' i Domicile: - ' _ Housing Status: No Official
Temp. Address:

City: Email: muhammadawaiskhan477@gmail.com

System generated document in accordance with APPM 4.6.12.9(82882/23.1 0.2023/3.0)
* All amounts are in Pak Rupees
* Errors & omissions excepted (SERVICES/02.11.2023/00:31: 20)
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mRE THE KHYBER mm'rumxnwa sa—:wxc& TRIBUMAL PES bwmﬂ '
> \. A
) ?@ '_ Snwice Appeai No. 122"/2020
-\E' Date of Instttutxon 21.09.2020' _
Datﬂo De-.rsron - lﬂii‘}_%;_, '

“

- Hanif -Ur Iiehr‘nan, Assistant. (BPS-16), D|rectorate of Prosecution Khyber
.. Pakhtunkhwa, -

=Appeﬂaﬂt)

VERSUS

- Go\«ernment of Khyter Pakhtunkhwa *hreugh its Chief Se\creLarv at Cvni

_ Secretanat Peshawar and oth'*rs

: Syed Yahya Zahid Gl!iam Taimur hau:ier Khan &

- Advocates .

- AMMAD SULTANTAREEN i
ATIQ-UR-REHMAN WAZIR '

7Respondents)

I
|
Ali Gohar Durrani, ' :
) For Appellants

! :
Muhammad Adezl Butt,

additional ‘Advocate General For res ccndems

CHAIRMAN
MEMBER (EXLCUTIVE)

JUDGMEE

ATIQ-UR-REHMAN WAZIR ME MEER (g) | }Thié'ﬁ‘sing!ejudgment

shall dispose of the mstant serwce a*:pﬂal as we!i as the foi!ow'ng connected

sarvice appeals, as common questu:m of law. and facts are inv otved lherem -

/

p—r

"8]2020 titled Zubair Shah
2. 122972020 tltled Farooq Khan
3 1230/2020 titled Muhammad AmJld Ayaz
4 1231/2020 titled Qaiser khan
5. 1_i3i/2020 titled Ashiq Hussain
6. 1233/2020 titled Shoukat Khan

" 7. 1244)2020 titled Haseeb Zeb

e Mpsevan”




8. 1245/2020 imad Zabir Shal :
. 5/2020 titled Muhainmad Zakir Shah S, 32 o

J 9,. 11125/2020 titled Zahid Khan - E ,‘

- 10 11126/2020 tltled Touseef Iqbal

02 Brief f*f'ts of ithe case are that the appe[lant was inltially; appo:nted as

'Assmtant (BPS-ll) on contract basts In !:x~FATA Secretariat vide order dated Q1-

'12 2004. His servaces were reqularized by the order of Peshawar High Court vide

]udgment dated D? 11- 2013 W|th effect from 01-07 2009 "in comp.lance with
bmet decis:on dated 29 08-2008. Regulanzation of the appeilant was delayed
- by the respondents for qulte longer and in the meanwhﬂe, |r the wake of merger

of Ex- FATA W|th the Province, ‘the appetlant alongwrth o-.hers were deciared

_ surplus vide order dated 25 06 2019, Feeimg aggneved the appe!lant alongwth

l.‘

_ - others ﬁied writ petztron No 3704 P/4019 in Peshawar Hrgh Court but in"the |

L ) mean' the appellan alongwith others were adJusted in vanous dlrectorates

\,

AN J \‘L\"{nce the }-Lgh Court. vide Judgment dated 05 12-2019 dec1ared the petition as

mfructuous, which was cha!lengecl by the’ appenants in the supreme court of

‘ Paklstan and the supreme court remanded their case to thls T.rbunal vide order

'dated 04-08-2020-in CP No. 881/2020. Pravers of the appel hanté are that 'the

e xmpugned ordcr dated 25 06-2019 may be set asncle and the appellants may be
L retamed{ad;usted agamst the secretariat’ cadre ‘borne ']t the strength of |

. stabtiahment & Admmsstratson Department of - CMI E:ecretanat Slrnllarly

senlorrry/prornotnon may also.be gwen to the appeuants smce’the inception of

their employment in the government department W|th bBLk beneFts as per

_ _ -1udgment titled Tikka Khan & others Va Syed Muzafar Hn ssain Shah & others

; '(2018 aCMR 332) as well as in the fight of]udgment of 1arger bencn of h:gh court

in Wr_rt -Pet_lthn No: 696/2010 dated 07-11-2013. © . =

I - . . 03.. Learned counsel for the appeliants has contended that the appellans has
‘ not been treated in actordance with taw, hence their rights secured under the

Constltutnon has badly been v.o!ated thét the umpugned erder has not ‘been

Pyithtukhivwa
crvice Freibrinaat
Fuakvnwine




* .passed In accordance with law, therefore is not tenable and liable to be set asu:le,

¥

{ tl‘at the appellants were appomted in Ex-FATA Secretariat on contract basis wde
order dated 01 12-2004 a'ld in complrance with Federal Government decision
dated 29-08 2008 arid in pursuance of Judgrnent of Peshawar ngh Court dated
07 11~ 2013 theur ser\nces were régularized with effect frorn 01 07 2008 and the

appellants were placed at the strength of Admlnlstratlon Department of Ex-FATA

Secretanat that the appellants were dlscnmrnated to the effect that they we‘re

placed ln §urplus pool vide order dated 25- 06 2019 whereas semces of similarty
placed employees of all the departrnents were transferreejto thee respective
deoartments in Prowncsa! Government, that placmg tl-- o peil ante n sur pool
was not only. iliegal but contrar‘,r to the surplus p 9l ollo,, = tt appellar: =

o never opted e placed in su_rplus posd ¢ persec 5 (@ _'the 1rplus Pool

\\\-Mef of 2901 as amended' ln 2006 as we ael the u—nwslf’ngn_l-.._.‘j of the appellants
h is a!so_ t:lear fro'rn the reepondents letter dated 22-03-2019; that by-doing s0, th.e. .
_ mature service of almost ﬁl’teen years may spoil and go in u‘ast that the illegal -

" and unLoward act‘ of the respondents is also evldent from the notrt'cation dated

i 08-01-2019, where the erstwhile FATA Secretanat departments and drrectorates

" have. been shlfted and placed under. the admlmstratwe control of Khyber
Pakhtunr:hwa Government Departments whereas the appellants were declared
surplus that bl"lon of rupees have heen. granted by the Federal Gavernment for

' _merged/erstwhlle FATA Secretanat departments but unfortunately rlesplte having |
same cadre .of posts at civil setretarlat, the respondents Rave carried out the
‘UHJUStIf'ab]E |llegal and unlawful rmpugned order dated 25 Oo 2{}19 which is not

nly the \nolatlon of the Apex Court Judgment but the sarne Wlll also wolate the

- fondamental rlghts of the appellants being enshrlned ln the Constitutlon of
i Paklsten, will senously affect the promotlon/senlonty of 'rhe apoellants that
dlscnmlnatory approech of the respondénts is evidant frorn the nDtiflCatIOH dated

. 22-03-2019, whereby other’ employees of Ex- FATA were not plared in surplus

‘ pool but Ex- FATA Plannlng Cell of P&D-was placed and merged rnto Prownoal

M INER ’ .
Khv!ul l‘slknhnkl“va
-“tl\n..t- |n hu» o}




. " P&D Department that deciarmg the appellantb surplus ano subsequently their - - BL‘ -
| «4’ ad;ustment in vanous depa—onents/drrectorates are 1llega[ whrch however were
o requlred to be plaCEd at the Strength Of Estabhshment & Admmlstratron
- . department rhat as per 3udgment of the ngh Court, semorrty/prornotrons of the
aopellante are. requrred to be dealt wrth in accordance wrth the judgrnent titled

R Trkka Khan VS Syed Muzafer (2018 scme 332), but the respondents deliberately
and wrch maiaﬂde declared them surplus, whrch is detrrmenta‘. 10 the rnterests of

the appellants m terms of rnomtory \oss as well as semorrty/promotron, hence

. !
mterference of thls trlbunai would be warranted in case of the appehants '

| Ot}..-'- Learned Additional Advocate General fo' the respondents has'contended

that the apcellants has been trea*ec at. par wrth the 1aw in vogue i.e. under
\ " section:¥ A) of the Cth Servant Act, 19"3 and the curpaos poo! policy of the
\/J\N\-/provmcral government framed theraunder, that prowso urrder Para-ﬁ of the

A

, surptus poot pohcy states that In case the ofﬁcer/ofﬂclals dec’nnes to be

ﬂ R adwstedfabsorbed in the above manner in accordance with the prrorr\:y fixed as

. per his | semonty in the mtegrated lrst he shali |oose the- facmtyfnght of

ad]ustmentjabsorptron and- would be reo,u!red ‘to opt for pre-mature retlrement

from go\rernment service provlded “that 1f he does not fuiﬂil t'ne reqursrte

. ;_ quahfyrng service for pre -mature retrrement he may be compu!sory retired from

SETVIEE by the competent authorrty, however in the mstant case, o afﬂdawt is |

forthcorrung to the effect that the eor\ellant refused to be absr;rbedfadjustocl

- j'u.mder the surolus podl pohcy of the government that - che appellants were

B IR g mmrsterral staff “of ex—FATA Secretanat therefore they were treated under

'section—n(a) of the Civil Servant ACt, 1973; that so far as the 1ssue of mciusron of

Bl e , oosts in BPS 17 and above of erstwhrle agency plannrng reus P&D Departrnent
: ‘ | merced areas secretanat is concerned they were plannmg caore ernployees,
“J _ hence they were adjusted in-the relevant cadre of the provrr;cral government that

after merger o‘ erstwhlle FATA wrth the Provmce, the Flnance Department vrde

-

Pun.hawn" ’




“order . datecl 21- 11 2019 and 115 0o~2020 created posts lr the admlnlstratwe '__

clepart-ner-ts in purSuance of request of estabhshrnent clepartment w'nlch were

.~ not meant for blue e\,red persons as ls alleged In the appes!; that lhe appellants

a

" has been treated in accordance w;th law, hence their appeals besng devou:l of

et may be dl_s_mlssecl. .

.. @5.- We have heard tearned counsel for the oarties and have perused. the

" record.

A
{

-~ 06, Before embarklng upon the lssue In hand it would be app,rotsr,late?{'jto
explaln the background of the case Record reveals that in 2003 the fecleral

/clover‘nment created 157 regular posts for the erstwhtle FATA Secretanat against

whsch 117 employees lnClUdlng the appellants were appointed on contract haSls in

2004 r fulﬁ.ling all the codal forrnaht,cs Contract of cuch employees was

\/J l‘l\‘ 1enewed from time to ‘time by.issuing office. orders and to thls effeci the ﬁnal

B _-l__._

B For regularrzatron of contract appomtments in respect” of contract employees '

extensron was accorded for a furtner perlod of one year wth ef fect from 03- 12

) 2009 In the. meanwh:le, the federal go\rernrnent deczded andr ISSL.:.d rnstructlons
, dated 29 08- 2008 ..ha.. all those employges worklng on contract agalnst the posts
'from BPS-1 to 15 shall be regulanzecl and deusuon of cabmet would be applicable

to contract’ employees worklng In ex—FATA Secretanat through SAFRON Division -

workmg in .FATA. In pursuance of the rhrectwes, the appellants suhmitted

appllcahons For regularlzatlon ot thelr appomtments as per cabinet decision, but

. such emplox,ees were not regula*rzed under the pleas chat vrde nouﬁcatron daceo

- 21-10- 2008 and in terrns of the rentrally admmlstered tnbal areas (employees

.. status order 1972 Presrdent Oder No 13 of 1972), the employees workmg in

EATA, shall, - from the appolnted day be the employeas oflthe provmcral

government on deputatfon to -the - Federal Government wzthout dEpUtathH'

allowance, hence they are not entrtlecl 1o beé regularlzed unc*er the pollcy decision

dated 29 08 2008

{
Prasliznvies.




0_7. In 2009, the provincial government promulgated regulanzation of service

vi

‘4”

" secretary ex-FATA for regulanzatton of thelr semces accorelng[y, but no actaoo .

| t_ e was taken on their requests, hence the appel!ants filed writ netrtron No 969}2010
o ?or regulanzatron of their servrces, which was: allowed vide ]udgment dated 30-11-

. 2011 and! servsces of the apoellants were regularlzed under | the regularlzatlon Act,

2009 agalnst which the respondents ﬂ!ed civil appeal Nc I2‘9—!1’/2013 and the

. Supreme Court remanded the case.to the ngh Court Peshawar wl_th chrectlon to
© re-examine the case and the Writ Petrtnon No 969{2010 shall be deemed to be
oendmg A three member bench of the Peshawar ngh Court decided the issue

vide Judgment -dated 0? 11—2013 in WP No 969/2010 and serwces of the

apoe'.ta “were. regularlzed and the respondents were given three months time to

' U ){\_/;frgoare servrce structure so .as to regolate thelr permanent 1ernpioyment in ex-

FATA Secretanat \ns-a vis thElI‘ emoluments, promotnons, retlrement benefits and
mter-se semorlty w:th further directions to create a task force to ach‘.eye the

| ob}ectlves hsghnghted above. The refpondents howeVer, delayed -their

| regu!arization, hence they Fied coc: No 1?8 Pl2014 anc} in cc mphance, the
R -respondents submltced order dated 13 06-20.14,,whereolr ‘seyvices of the

apoeﬁants were regulanzed vide ordér dated 13-06-2014' wif':h' etfect from 01-07-

‘ 2008 as well as a task force comrmttee had been consututed by Ex-FATA

Serretanat vrde order dated 14—10 2014 for preparatron of servrce structure of
‘such emp!oyees and sought txrne for preparation of service -rules. _The appellants

agam ﬁ1ecl CM No.' 182-P/2016 with IR in COC N 178 P/2014 in WP No

' 969/2010 where the learned Addrtrona! Advocate General alongwrth depaltmentai

reIJresentatwe produced letter dated 28 10 2016, whereby ser\nce rules for the’ '

secretanat cadre employees of Ex-FATA - Secretanat had been shown to be

-

x

formu1ated and had been sent to secretar\; SAFRAN - for apr-roval ~hende wde

'}udgment dated . 08-09- 2016 Secretary SAFRAN was drr.,cted 1o finalize the

rnatter wrthm one month but the resoondents instead o‘ doing the needful,

m‘ &

Act 2009 and in pursuance, the appeilants approached the additionat chlef




¥

N
‘«u

i

Ap

declared ad the 117 employeeq includmg the appeliants as surp!us vide order‘
dated 25 06- 2019 agalnst ‘which the appeliants filed Writ Pe'utton No. 3704-

{2019 for deciarmg the. 1mpugned order as set asnde and retalnmg the- appeliants

Jin the Civil Secretarfat of esl:abhshment and admmistrat:on department havmg the

LN

T _ " similar cadre of post of the rest of the cwll secretarlat empioyees

| 08, - Durmg the course of heanng, the respondents produced coples of

\-/.J\M/

notlf' cations dated 19-07- 2019 and 22-0?—4019 that such emp!oyees had been
adjusfed/absorbed in various departments The High Court. wde 3udgment dated
05-12- 20}.9 observed that aﬁ:er thelr absorpt:on now they.are regmar employees
‘of ‘the provmcla\ governrnent and wou!d be treated- as surh for aH intent and
ourposefmng thelr ‘sepiority and Jo far as their other gnevance regarding
eir retentlon rn cwn secretariat is concerned being civil servants n:-would'
.|nv01ve deeper appre(:lation ‘of the vires of the pollcy, whnch have not been

1rnpugne-d in the wnt ‘petition and in case the appenants stm feel aggne\zed

. regarding. any matter that c,outd not be Iegally w;*hln the fran wirk of the sald

pohcy, they wouid be 1egally bound by the terms nd conditior of ;,erwce and in

~view of bar contained in Amcle 212 of the Cr 1st1tut|on, ourt could not

emoark upon to entertam the same. Needless to mentlon and we expect that

Keepmg in view the ratlo as contained in"the judgment tuled Tkka Khan and

others Vs Syed Muzafar Hussain Shah and others (2018 SCMR 332}, the seniorlty

. -wduld be deterrnmed accordmgly, hence the pet1t1on was der‘la.red as mfructuous

) 'ff"'_ and was“chsmlssed as such. Agalnst the judgment of H‘gh Lourt 'the app2iiants

fi Ied CPLA No. 881/2020 in the Supreme Court of Pakistan, whqch was d[sposed of

-vide judgment dated 04-08-2020 on the terms that the petmoners should

approach the serwce tribunal, as the issue bemg terms and condlhon of their

serwce, does fall within the ]unsdmtton of service tnbunal hence the appelfant”

filed the: i_nstant service aooeal. )
b : .
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09. Main concetn of the ellants in the | i is i
09 e appellants in the instant service appeal is that in the ',3 g o

' Frst nlace, dectarlng them surplus is |I!egal as they were servmg against regular

“ . - posts in adrninlstratlon depar*ment =x-FATA hence thelr servu.es were requrrect
o be transferred to Estabhshment & Admm.stration Department of the prownc!al
E .'government Irke other departments of Ex-FATA were merged in the:r respectgve

‘.;. department Thelr second stance Is that by declarmg therh surplus and their

“subsequent adju"tment in directorates affected them in monltor} terms as well as

the]r seniority}promotron also affected bemg piaced at the bc“tom or the senlont\,f

".I:ne.- e | S A

0. In view of the foregomng exp\anatron, In the ﬁrst,piace, it would l;e

0. count the dlscnmmatory behawors of the respondents with the-

ht1gatlon nght from 2008 tiil date The appetlants were appolnted on contract '

baSIS afcer fUlfi lhng all.the codal formaht:es by FATA Secretanat admamstratson
"wing but thelr services were not regulanzecl whereas similarly appomted persons

" by the same off ce wit h the same terrns and condztaons wde aopomtrnents orders
dated 08-10-2004 ‘were regulanzed vide order dated 04-04-2009; Similarly a

, batch of another 23 persons appomted on contract were regulanzed vide order -
dated 04 09 2009 and stil a hatch of another 28 persons were regulanzed vide
order dated 17- 03-2009; hence the appellants were drscrlmmatecl in regu!anzatlon

- of their sennces wuthout any vahd reason. In order to regulant_e thenr services, the

. appeHants repeatedly requested the respondents to consider thern at par with
those, who were regulanzed and- finally they submrtted apphcatlons for_
;mplen‘{rentatlon of the decision dated 29-08-2008 of the rederaf government

' where by ail those employees workmg in FATA on contract were ordered to be
. regulanzed but their requests were dechned under the p]ea that by virtue of

pres:denttal order as dlscussed above they ‘are employees ‘of - provincial

gover_nment and oniy on deputation to FATA but without dep.utatron allowance,
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‘t ~ hence they, ca_nndt be regularu.ed the fact however remains thdt' they were not

qempldyee of  provincial governrnent and were appdrnted by, administrat'r'on

departmmt of Ex-FATA Sec*etanat but due td maiaﬁde of the respondents they

. Were repeated‘iy refused reguiarlzatldn, whrch hdwever was not warranted In the
meanwhr'e, the pldvrnclat gdvemrnent promuigated Regularlzatron Act 2009, by
‘l virtue of which all the contract emp‘rcyees were regu!arlzed but the appeﬂant
were. again refused egu\arrzatrdn, but wrth no plausrb're reason;. hehce they were
again d'rscnminated and compeumg them, to file Writ Petltlon-'rrr Peshawar High

' Court whtch was aHowed vrde ]udgment dated 30 11 2011 wrthout any debate,

as the respcrndents had already declared tham as provmcral employees arrd there

1%

' _ aga’mst h@on, ‘whlch again was an act of dlscrrmmatlon and malafide,
\_/}’ . where the respondents had taken a plea ' i '

R T L

"was. nOrfEBSOH whatsoever to refuse such regu\anzatlon. but the respondent

instead of their reguia’tratron, ﬂied CPLA in the Suprerne Court of Pakistan

that the Hrgh- Court— had allowed
redulartzatrcm under the reguiarlzatroh Act, 2009 but dldl not - discuss their
requlanzatton under he pdlrcy of Federal Government lard ddwn in the office

memdrandum issyed by ‘the cabinet secretary on 29 ~08- 2008 directing the

' regu'larlzatmn of rervlces of contractual emp'.oyees work'.ngnn FATA, hence the *

- Supreme Cdurt ‘remanded thelr case td High Court to examme thrs aspect as well,

y three member pench of ngh Court. heard the arguments, where the

: respdndents todk al tum and agreed to the point. that the appeliants had been

. discriminated and they will be regularized but sought time for creat:on df posts

. . and 1o draw service structure for these and other empioyees o regu'.ate therr
L permanent employment The three mernder bench of the Hrgh Court had taken 3
serious vrew df the unessentral techmcalrttes to block the wWay df the appel’rants

who too are entrtled td the same rehef and advrsed the: respdndents that the
petrtrdners are suffering and are in trouble besides rnenta! agor{y,lhence such

regulanzatron was al'.owed on the basis of F

S 08 2008 ‘and the appeiiants were, declared as civil. servants of the FAT.G
L . . ﬁ ﬁ‘ﬁ%

ederal Government decrsrcn dated 29- .
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| ' becretarsat and not of the provmc:al government Ina marmerg the appellants
weré Wrongly refused their rtght of regulanzatron under the Federal Government
Policy, Wthh was conceded by the respondents before three members bench,
' but the appellants suffered for years for 3. slngle wrong refusat. of the
o respondents, who'put the matter on the back burner. and on the ground of sheer

'techrucahtles thwarted the process despite the repeated directldn of 'the federal

’ government as well as of the judgment ot‘ the courts. Etnahy, Serwces of the

appellanis were very unwdhngly regularized in 2014 wrth effect from 2008 and
'that toq af"er tontempt of court proceedmgs Judgment of the three member
bench IS very ‘clear ano by vtrtue of ‘such Judgment, the respondents were.
_ requrred tp regulanze them in the fi rst p!ace and to. own trrem as thelr own

-
the strengtn of estabhshment and. admrmrtratron departtment

emptoyee: borne

~Secretariat, but step-motherly behavior of the recpondents continued

L

unabated as neither posts were ¢reated for, them nor ser\nce rulee were framed

for thern as were commrtted by t’ne redpondents before the ngh Court and such |

' commltments aré part of the Judg'nent dated 07-11- 201" of Peshawar H&gh

_ | ) Court. In the wake of 2Sth Constitutional amendments and upon merger of FATA _

- ' Secretariat info Provincial Secretanat, aII the departments aiongvdth staff Were
| merged“into provmua\ depaﬁtmen’rs Placed on record is notnﬁcatron dated 08 01-
2019 Where P&D Department of FATA Secretanat was handed over to provincial

. ' - - P&D Department and law & order department merged lnte L-tdrne Department . '
. vide notrf‘ catron dated 16-01 2019 Fmance department merged into provmma!
-. Fmance department wde nodﬁcatron dated 24-01- 2019 educatrdn department

vidle order dated 24-01- 2019 and srmilariy ali. other department*rke Zakat & Usher
Department Populatron We%fare Department, Industnes, lTe{:hr‘rcal Education,

Minerals,” Road & Infrastructure Agnculture, Forests, Irngatrpn, Sports FDMA and

otherq were merged into respectwe Provrncra[ Department but the appetlants

’ bemg employees of the admrnrstratuon department of ex-FPTA were not merged

rnto Provincial ‘:stabilshment & Adrmnastratron Departmerit rather they were




declared surplus, whlch was’ dlscnmlnatory and based on malallde, as there was

a N
‘ r;““ no reason for declarlng the appellants a5 surplus, as total strength of FATA
' Secretanat from BPS 1 to 21 were 56983 of the crvrl admlmstratidn against which

employees of provrnclal government defunct FAT A DC, emp.oyees . appointed by
4

granted ameunt of Rs. 25505 00 mlllton for smooth transrtsdn of the employees
i ~ 35 well as. deparbments by prevmcral departfnents and to this effect 3 summery

was ‘SmelttEd by the prdwnclal govemrnent to the Fedaral Govemment, which

.asked to ensure payment of salaries. and other obhgatory expenses, including

termlna t:eneﬁts a5 well of the gmployees agamst the regular sanctlened 56983

/‘
pos..s of,the"adrmnustratwe departments/ attached dlrectorates/ﬂeld formatlons of

'UMﬂNhlle FATA whlch shows that the appellants were al5u Wt)l’kll’lg against

sanctlonecl posts ‘and- they were: requ‘-red to be smootl:ﬂv rnerged with the

estab‘llqh_ment and admmlstratlon department of prCNmCIa‘. government but o

" their utter dlsmay, they were declared as surplus msplte ef the fact that they '

‘were ddsted acj,alnst sanctloned pdsts and declaring them surplus, was no more
btha.n‘ malafide df the reSpondents Another dlscrsmmatory behavlor of the
' respondents can be seen, when a total of 235 posts were created vide order
dated 11-06-2020 in admmlstratwe departments 1.8 Flnance, home, Local
- chernment Health, Enwrenment Infdrmatlon, Agnculture, Irngatlen, Mineral
“and Educatnon Departments for ad]ustment df the staff of the respectwe
departments of ex-FATA but here agam the appellants, were , discriminated and no
post was created for them in Estabhshment & Admlnlstratlen Department and

they were declared surplus and jater on .were ad;usted in various directorates,

| "‘wh:ch was: detrlmental to thelr nghts in terms of mdnetar\r beneﬂts as the

_ allowances admisslble to themy in thelr new places of ad;ust*nent were less thaf

the one admrssrble in civil secretanat l-‘loreover, their senic: ity wes also affecte

ke

'FATA Secretanat llne dlrectorates and autonomous bOdIE‘ etc ‘were ancluded :

amongst whlch the number of 117 employees lncludlng -he appellants were

wasl-acc,epted and vide notlﬁcatron datecl 09 04—2019 provincial government was |
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e \ .8 they were p!aced at the botcpm of senaonw' and their pfemotiens, a_s the
- S u’appeltant appomted as Assrstant is st werkmg- as Assustent in 2022, are the
factors whlch cahnpt be |gn0red and, Whlch shows that m;ustice has been done to

the appeuants Needless to mentncn that the respondents faﬂed to appreciate that

" the Surplus Ppol Pohcy-ZﬁGi dld not apply to the appenants since t'ne same was

‘ -speciﬂcal\\{ made and meant for dealing with. the transition of dlstrlct systemn and
resu\tant re-structurlng of governmenta’. offices under the deuolut*on of powers

: from provincial to local gcwernments as such,. the appellants ‘service in erstwhile

‘the same as neather any department was abohshed nor any’ post, hence the

' surp'.us ot pollcy applied on them was totally nlegal Moreover the_concerned
AE Tned ceunse\ for the appe'.\ants had edded to then‘ miseries by centestmg their
" cases in WIong, forums and to this effect the supreme court of Paklstar_l in the\r

" case. in cwll petxtmon No 881!2020 had also nettced that the petitloners being

pursumg thetr remedy befOre t‘ne wrpng fprum, had wasted much of theu- time

- delayin accordance with law. TO thIS eFfect we  fee! *nat the r.. y ercurred due fo
w,as"cage of time pefere wrong fprums, but the apt- cr\ants ccnc -pously con;ested

L their case wmthout any break for getting justice. we fee! ihat thelr cas'e was
K --al-ready .Sp_oﬂed by the respendents due to sheer technlcahtses and wnthout
touching ment of the case. The apex cour‘t 15 very clear on 1he point of lrmttatmon
that cases should be . censrdered on ment and mere techmc‘antles including
nmttatton shail not debar 'che appeﬂant.a from the rights accrued to them. in the

. L . ) instant case, the. appeltants has a strong case pn merit, hence we are mchned tc

condone the delay eccurred due to the reason mentloned above. d

b=

1. We are of t’he cpnsndered opinion that the appellants has not‘been treated

f accerclance with law, as they \were emp‘.ovees of admlmstratren department of

‘ the ex-FATA and such stance was acceptecl by the re;pondents in their comment

. , - T fer Vi(.l. s <7 1”
t’e«h.a“ﬂr

FATA Secretariat (now merged area secretanat) had no REsUS whatsoeve, with -

. and’ the Rervlce TnbunaL shaﬂ justly and sympathetxca'elv c.onsxder the questton of -
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respectwe department i.e. Estabhshment & Admmistratwe Department and to

13 .

=3

. SUbﬂ‘IlttEd to the Htgh Court and the chh Court vide judgment dated G?-it—zrle
dedared them civﬂ servants and employees of admlmstraaon depdrtment of ex-
,3FATA Secretanat and regu!anzed their serwces agamst sanctmned posts desplte
they were dec!ared -surplus. They were dtscnmmated by not transferring their
services w0 the estabhshrnent and admlnlstratnon department of provincial
government on the anaiogy of other employees transferred to theur respective
: departments in provmcra! govemment and m case of non~avanablhty of post,
F'.nance department was requlred to . create posts in Estabhshment &

Admmlstratnon Department on the’ anatogy of creatlon of - posts in Eather“'

Admlnistrative Departments as the Federal Government had granted anount of

flion for a totai strength-of 55983 posts ;nc!udrng the posts of the
~ appellants and’ decianng them surpius Was unlawfu\ and based on malafide and
on this score alone the tmpugned order is-ligble to be set asrde ‘The cotrect

’ _.course would have been to create the same number of vacancles In _r:.helr

post thern in the|r own department and lssues of their sensor;ty/promotlon was

. reqUIred to be settled in ac\.ordance thh the prevailing law. and rule.

vy We have observed that grave injustice has _'oeen “meted out to the
- appetlants in the_sense that after. contestmg for longer for their regulanzatlon and
Fnaﬂy after gettmg regu'.anzed they - were still deprwed of the servxce
structure[ruies and creatton of posts desplte the repeated dnrectlons of the three
member bench of Peshawar ngh Court in its judgment dated 07 11—2013 passed
 in Writ Petition No. 969}2010 The same ‘directions has stil not been |rnplemented '
and the fnatter was made worsg when rmpugned order of placmg them in surpius

' pool wads passed whuch directly affected their semonty ancr the future career of

u1

,tne appellants after putt\ng,m 18 years of service and half of thelr serwce ha

| atready been wasted in Titigation.

[ l"u:nq.l
Pushispvaee




» connec”tedaservlce appea!s are accepted The :mpugned order dated 25 06-2019 6

i_""..-:'set asfde wrth dIce:tlon to -the respondents to adJUS'C the aPPE”a“tS '”’ the"’

'Pakhtunkhwa agalnst the:r respectwe posts and m case ef non—avallablllty of

;- posts the same shall be creabed for the appeilants on the same’ manner, as were
- -‘notn’ catron datecl 11 06 2020 Upon thelr ad]ustrnent in- themr respectwe

__semorlty/promotton shali be dealt wrth in accords nce ‘with the prowsions

centamed in- CMI Servant Act,, 1973 and Khyber akntunkhwa chernment

: '-.“Transfer) Rules 1989.. Needless to mentlon and is. expected that in’ view of the :
- ratio as contalned in the judgment tztied T'kka Khan and otherf, Vs Syed Muzafar
. Hussa:n Shah and others (2018 SCMR 332), the senlority weu[d be determlned

_ eccerd}r_]giy. ‘Pe_rt:es 'ere ‘left to bear t_heir own osts, File be ;:onsngned to reeerd

~ room.

. ANNOUNCED
14.01.2022.
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:-respectwe department ]e Es&:lﬂisﬁment & Admtnlstratwn Department Khvber ‘

Y~

created for ether Admlnlstratwe Departments vlde Fnance Department

l -,
Servants (Appomtment Pmmoﬁon & Transfer) Rules 1989 particulariy Sectlon- -

17(3) ef Khyber Pakhtunkhwa Government Servants (Appelntment Promotion &
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The Chief Secretary, /L'ﬂ \,, &

Khyber Pakhtunkhwa, Peshawar.

'Subj ect:- ' DEPARTMENTAL APPEAL _AGAINST FOR

ABSORPTION/ADJUSTMENT OF THE APPELLANT IN THE

ESTABLISHMENT DEPARTMENT

Respected Sir!

1.

That the appellant was initially appointed as Cﬁm‘e—y | in
the erstwhile FATA Tribunal vide order dated 6%-03 -0 (f? .

That after 25" amendment when FATA was merged in the
Province of Khyber Pakhtunkhwa, the services of the appellant
was handed over to the Home Department of the Provincial
Government of Khyber Pakhtunkhwa instead of handing over to
Establishment Department like other FATA secrefariat
employees. -

That unfortunately the Secretary Home Department instead of
adjustment of the appellant in the secretariat group imposed major
penalty of removal from service on the allegation that the
appellant himself appointed against the ibid post in violation of
rules and policy vide order dated 17/01/2022.

That feeling aggrieved the appellant knocked the door of the
Khyber ,Pakhtunkhwa Service Tribunal in Service Appeal
No }83/ 2022-and the august Services Tribunal allowed the
service appeal of the appellant and reinstated the appellant in to
service with all back benefits vide judgment dated 03/03/2023.

In response the Secretary Home Department implemented the
judggpient of the Service Tribunal by reinstating the appellant into
service with all back benefits.

- That after reinstatement in service the appellant was allowed/

granted Secretariat allowance by receiving Rs. 22899x/— as
arrear of secretariat allowance but unfortunately during the next
month the said allowance was dis-continued to the appellant
without assigning any reason and rhyme. =~

/
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7. That as all the employees of FATA Secretariat were absorbed in
the Khyber Pakhtunkhwa Secretariat as employee of. the
Establishment Department, therefore, the appellant bemg
cmployee of the FATA Tribunal is also entitle to absorptlon/

~ adjustment as .Secretariat employees ie. employee of the
- Establishment Department.

8. That recently vide a consolidated judgment of the Khyber
- Pakhfunkhwa Service Tribunal dated 14/01/2022 the Khyber
Pakh nkhwa Service Tribunal allowed the Service Appeal of the
erstwhile FATA Secretariat employees by directing  the
 Establishment Department to absorb them in the secretariat group

of Khyber Pakhtunkhwa i.e. Establishment Department.

9. Thatin light of the ibid judgment the Establishment Department
whereby all the employees of the FATA Secretariat were
absorbed/adjusted in the Establishment Department, therefore,
the appellant being employee of the Erstwhile FATA Tribunal is
also deserve to be adjusted/absorbed in the Establishment

- Department/Secretariat group against their respective posts.

?F orgoing in view, it is humbly requested that the appellant

may kindly be adjusted /absorbed in the Establishment

Department, Civil Secretariat and on the analogy of similarly

placed person as per judgments of august Khyber Pakhtunkhwa
Service Tribunal Peshawar dated 14.1.2022.

Mahamwm/ frent§
O{me(‘v - B8 -Ps0b

APPELLANT

Dated:- 99 /685 /2024
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R A VAKALATNAMA >
o ’ BEFORE THE KHYBER PAKHTUNKHWA
SERVICETRIBUNAL,PESHAWAR.

APPEAL NO: oF 2021
B 3 (APPELLANT)
V] - A __ (PLAINTIFF)
(PETITIONER)
VERS
| (RESPONDENT)
%O Outl (DEFENDANT)

/W V4 Heg D

Do/hereby appomt and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or dep05|ted on my/our account in
the above noted matter.

Dated.  / /202 ” M |

CLIENT

ACCEPTED

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

(BC-10-0853) |
(15401-0705985-5)
WALEED,K% %
UMAR FAROOQ MOHMAND
. KHANZA/D GUL = S

Vidg-==
MUJEEB UR REHMAN Ce -

OFFICE; ADVOCATES
Flat No. {TF) 291-292 3" Fioar,

Deans Trade Centre, Peshawar Cantt.

(0311-9314232)




