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" ON FACTS:

1,

v

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL No / 6 /, 3 / 2024

Mr. Mohsin Nawaz, Stenographer (BPS-16),
Home & Tribal Affairs Department,
Government of Khyber Pakhtunkhwa, Peshawar
vesasese SO —— APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary Establishment Department, Khyber Pakhtunkhwa
Peshawar.

3- The Secretary to Government of Khyber Pakhtunkhwa Home &
Tribal Affairs Department, Peshawar.

4- The Secretary to Government of Khyber Pakhtunkhwa, Finance
Department, Peshawar. ‘

............................ RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE_RESPONDENTS BY NOT ABSORBING/ADJUSTING THE
APPELLANT IN THE ESTABLISHMENT DEPARTMENT, KHYBER
PAKHTUNKHWA, PESHAWAR AND NOT_DECIDING THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

Prayer:- ' 1 _
That_on_acceptance of the instant service appeal, the
respondents may kindle be directed to adjust/absorbed the appelfant in

Establishment Department against his respective post of Stenographer
(BPS-3) with all back benefits including seniority. Any other remedy

~—which this august Service Tribunal deems fit that may also be awarded

in favor of the appellant.
R/SHEWETH: _
- Brief facts giving rise to the present appeal are as

under:-

1} That the appellant was initialiy appointed as Stenographer in t‘he

erstwhile FATA Tribunal vide order dated 08/03/2019. Copy of
appointment order is attached as anNeXUre...cvesersararesarnsrnse R

2) That after the merger of FATA into province of KP as a result of 25t
Constitutional amendment, the services of the appellant was placed
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at the disposal of Home Department instead of Establishment
Department like other employées of FATA Secretariat.

3) That astonishingly the appellant was removed from service,

whereafter the appellant feeling aggrieved, filed Service Appeal No
802/2022 before the Khyber Pakhtunkhwa Service Tribunal and the

--same-was allowed by reinstating the appellant with back benefits

vide order dated 03/03/2023. Copies of the judgment and order
dated 03/03/2023 & office order dated 15/05/2023 are attached as

annexure ............ eenesessrnesEsEsEesnEeue reavensaRRnET R EE R R R ErEnEy B&C

4) That after reinstatement in service the appellant was granted
secretariat performance allowance in shape of arrears amounting
to Rs. 4,08,700/-, however, the said allowance was discontinued in
the next month. Copy of order pay slips are attached as
ANNEXUN e sssasrssnsnnnnennenansnasnunnnsnsasnsnasssnnsasnssssnnuansassnnnensnn D

5) That the erstwhile FATA Secretariat employees were absorbed
/adjusted .in the Establishment Department vide consolidated
judgment of this Honourable Tribunal dated 14/01/2022. Copy of
judgment dated 14/01/2022 is attached as annNeXuUre.iaueesarnssssnses E

6) That in light of the ibid judgment, the appellant being an employee
of erstwhile FATA Tribunal is also entitled to be adjusted/absorbed
in the Establishment Department, hence the appellant filed a
departmental appeal for his adjustment/absorption in the
Establishment Department, but to no avail. Copy of departmental
:appeal is attached as annexure.iussesssssravanans veaserareereransannnnansk

7) That the appellant feeling aggrieved having no other remedy, but
to file instant service appeal on the grounds inter-alia as under:

GROUNDS

A. That the in action and action of the respondents by not
absorbing/adjusting the appellant in the Establishment
Department is against the law, facts and norms of natural justice.

B. That the respondents have not treated the appellant in
accordance with law and rules and such the respondents violated
article 4 and 25 of the Constitution of the Islamic Republic of
Pakistan 1973.

C. Thatthe appellant is fully entitled to be absorbed/adjusted in the
Establishment Department against his receptive post under the
principal of parity in light of consolidated judgment” dated
14/01/2024 of this Honourable Tribunal.

'
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D. That the action of the respondents is arbitrary and based on clear
malafide by not absorbing/adjusting the appellant in the
Establishment Department. ,

E. That as all the FATA secretariat employees have been adjusted in
the respective Departments, therefore the appellant is aiso
entitted for adjustment/absorption in the Establishment
Department. ' ‘ ‘

_F. That till date neither the appellant and his colleagues have been
adjusted in the Secretariat Group nor they have been adjusted in
the Establishment Department which affects the basic rights of
seniority and promotion.

G. That the appellant seeks permission to advance other grounds at
the time of arguments _ L . o y

Itis therefore most humbly prayed that the instant appeal of
the appellant may kindly be accepted as prayed for.

Priard

Dated :l(i -09-2024 APPELLANT
THROUGH: |
S . NOOR MUHAMMAD KHATTAK
ADVOCATE SUPREM COURT

'UMAR FAROOQ OHMAND

LEED
) &
KHAN DA GuL
| ADVOCATES HIGH COURT
CERTIFICATE:

No such like appeal is pending or filed between the parties on th
subject matter before this Honorable Tribunal.
| Adv

AFFIDAVIT
I, Mr. Mohsin Nawaz, (the appellant), do hereby solemnly affi irm and|

declare on oath that the contents of this Service Appeal are true an
correct to the best of my knowledge and belief and that nothing ha

been concealed from this Hon'ble tribunal. % S
o | DEPONENT




OFFICE OF THE
REGISTRAR FATA TRIBUNAL,

PESHAWAR
il
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ORDER

No. #/11/2018-19/ /}w daled 08.03.2019. on Rccnm_ﬂ1eﬂdﬁ!i°" of the
Departmental Selection Committeg, the competent authority is pleased to appoint Mr. Mohsin Nawaz
S/o Shab Nawaz against the wvacant post of Stenographee BP5-12 { 133;0.960-42120] n FATA

Tribunal Peshawar under rule 30 sub rule 2 of Civil Servant [Appoiniment, promation dad transfer)
Rules 1989 on the following 1eems and conditions:

Terms & conditions:

1. He will get pay at the minimum of 8P$-12 including usunl allowances as admissible under the
rules. He will be entitled to annuatincrement 3s per existing policy.

2. tie shaill be governed by Ciwvil seevant Act 1973 for purpose of pension or gratulty. In lou.of
pension and gratulty, he shail be enthled to received such amouat as would be contributed by him
towards general gratwity, he shalthe entitled to receive such amount as would be contributed by
him towards Geaeral provident Fund (GPF) atong with the contribulions made by GOVT: ta his.
account in the said fund, in prescribed manner,

3. Incasc, he wishes to resign at any time, 14 days notice will be necessary and he had thercof, 14
days’ poy will be forfencd.

A He shall produce medical [tness cestificate from Medical supeeintendent/ Civil Surgeon belore
joining dutics as required under the rulc.

S, M has 10 join GULICS AT fs OWN CARENIES.
' 4 oa

if he acccpts the post an these conditions, he should report for duties within, 4 days of the receipt ’
. : i N )
of this arder. “

ar
FATA Tribunol
Copy to;
1. The Accountant General Pakistan Revenues sub Office, Peshawar
2. Ps10 ACS FATA, Peshawar,
3. PS50 Sccretory Law & Order FATA, Peshawar
‘v .--4, PSto Sccrelory Finante FATA, Peshawar .
5. Personal File /
6. Oflicial conceracd
Registrar

FATA Tribunal
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.Serwce Apmu! Na.7743/2022  titled Reedad Kian-vs-The Chm_f Sncre.rary Goverimens qf Kkyber
’ Pukhiunkinca, Civit Secretariat, Peshawar and othars”, decided on 03.03,2023 by Divisinn Bench comprising
.. Katim Arshod Kiun, Choirman. and Ms. Rocing Reﬁmm Member, Judicial, Khyber Pakivenkiva Scrvme

- Tfribund, I’exhawar

et

KHYBER PAKHTUNKHWA SERVICE TR]BUNAL L
. PESHAWAR.
- . .
BEFORE:  KALIM ARSHAD KHAN. ... CHAIRMAN |
ROZINA REHMAN .. MEMBER (.Iudlclal)

Servzce Appeal No.774/2022

oo __. Dae of presentat;pn of Appeal............... 11.05.2022

Date of Hearing.....c...covvvviiiiiiiiinannnn, 03.03.2023 .
Date of Decisiont......ccovveenenniinen... +..03.03.2023 -

Mr Reedad ‘Khan,; x—Chowadar (BPS 03) Ex-FATA Tnbunal

Home & Tribal Affaifd Department, Peshawar.

LS

............... Appeﬂant .

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.

. The Secretary Home & Tribal Affanrs Department Khyber

Pakhtunkhwa, Peshawar.

. The Secretary Estabhshment Department Khyber Pakhtunkhwa,

Peshawar. _ _
........................................................ _.............(Respondents)

Serwce Appeai No.775/2022

Date of presentation of Appeal.......... .....11.05.2022

Date of Hearing,....v..ovecvviniinneiinnrnnnne 03.03.2023
Date of Decision................ccc....... e eans 03.03 2023

-

Mr Samiullah, Ex-KPO (BPS 16), Ex-FATA Tribunal, Home &

PONETLE

. Tribal Affairs Department, Peshawar.

.".- ------------------------------------------ eeev e oc‘-pnoq.e‘---. -------- -Appe”ant . . .

Versus

. The Chief Secretary, Govemment Of Khyber Pakhmnkhwa, le |

Secretari at, Peshawar.

The Secretary Home & Tnbal Affatrs Department, Khyber'
Pakhtunkhwa, Peshawar.,

. The Secretary Estabhshnient Department Khyber Pakhtunkhwa, -

Peshawa: _
' TN drssavIRONuNRIES CESREIIPPRIGS l...l'l!.’l...'l.ll-.l asiNdawva ".I(Rapandenrs)

T T
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Service Appeal No.774/2022 liled “Reedud Khm-whﬁw waf Secrefury, Gavemmem of Kff;nber
Pakhnukinea, Civil Secretariat, Peshawar and-others™, dec:dedmﬂj 03 2.023 by Division Bench comprising
Kalitn Arshed Khan, Chmm:an ami M.: Ra.ua "'* ; ;s / Kkyber khurkin Servq.'e .
Tribuacd. Puhmvar ) ol L S e R

-

3 Service Appeal No. 776&022

' Date of presentation of Appeal. crveeenreeser 1105 2022
Date of Hearing......cc.ccuua. PEPOTSPT -.e.03.03:2023 ‘
Date of Decision................ esines Cererren 03.03 2023 _

.Mir. Kafil Ahmad, Ex-Assistant (BPS-16), Ex-FATA_Tnbunal, Home-

& Tribal Atfairs Department, Peshawar.

.-.........-..-..' -------------- r.-a--annoo.nc- ccccc ...._....‘.............‘....APPEH(H!I '

Sl g

1, The Chief Secretary, Government Of K_hyber Pakhmnkhwa, Clvxl_

Secretarxat Peshawar:

.“The Secretary Home & Tribal Aﬁ'airs D_epartment - Khyber_'

Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhiunkhwa, ;

Peshawar. o o
............................. _ ..........................;.............(Réspandems) .
Service Appeal No. 777/2022 )
{
Date of presentation of Appeal............... e 05 2022
Date of Hearing......cooviiiedivanvinnreenia 030 03_2023 -
Date of Decmon ................................ 03.03.2023 -

Mr. Ikram ‘llab, Ex- Nalb 2asid(BP3-03), Ex-FATA: Tnbunal Home
& Tribal Af- irs departmeat, Peshawar.

srrresrecesunnatanrnisarsruanessian vesesrensvnes sreroseennere seevevenien .Appellam o 3

Yersus -

1. The Chief Secretary, Goveriment Of Khyber Pakhtunkhwa, Civil -

- Secretariat, Peshawar. _ :
2. The Secretary Home & Tribal Affairs Department, -Khyber

Pakhtunkhwa, Peshawar.

3. The Secretary Establishment - Department, Khyber Pakhtunkhwa,"

Peshawar, _ '
PP PP PPN ;....(Re.s*pondenfs)
Service Appeal No.7 7&?02‘2
Date of presentation of Appeal............... 11.05.2022¢
Date of Hearmg....l ....... eeetiiins voreiueroess 03.03.2023.
Date of Decision..........co..ouvveunnen. 1003032023 -

ST 13
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—Sc pvice :flippcc‘r( No. 774730737 Tited Reednd “Ehdn-ve-The Cﬂ:ef Secretary, . Govermment of Khyber
Pakltunkhwa. Civif Secretariud, Pesuwar mad orhers dec.'ded o 03. 03 2023 by Division Bénch comprising

- Kalim Arshad Khan, Chaicsim. and Ms. i . Judi Khyzber Pakhtunkbwa Service
Tribunial. Peshawar. .

L Mr-. Sadlq Shah, Ex-Driver (BPS- 06) Ex—FATA Trlbunal Hoine & . o
""" Tribal Affairs Department, Peshawar, _ A
e tivaserransssseictesartnereaasteanaras Seriersrasarvassrancrtarsroncans Appgﬂant

L .‘ . Versus

1. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa le v

Secretariat, Peshawar.

2. The Secretary Home & Tribal  Affairs Department, Khyber'
Pakhtunkhwa, Peshawar.

3. The Secretary Establnshmcnt Department, Khyber Pa.khtunkhwa,”'

Peshawar. '
teseretasberersatatesacesannrestrassssanes vesssreussrsanss craeeen{ ReSpondents)
Serwce Appeal No. 779/2022 | o TL/
Date of presentation of Appeal ............... 11.05.2022 G = |
Date of Hearing..........o.ivevnieiiiinneannn. 03.03.2023 . ° - =
i ~ Date of Demsmn .......................... cevens 03 03.2023

-

‘Mr. Muhammad Adnan, Ex-Assistant (BPS-16), Ex-FATA. Tribunal,

Home & Tribal Affairs Department Peshawar :
et reetesiasiutssriarrercetntstiiutassrnnrantarsrancorararaseneinannne Appel!am -

Versus - " L .

}. The Chief Secretary, Governrr .t Of K.hyber Pakhtunkhwa, Cw:i
Secretariat, Peshawar,

2. The Secretary Home .& 1.ibal. £ alrs Depaa’ Khybcr .

- Pakhtunkhwa, Peshawar. - : El
3. The Secretary Estahllshmeqt I‘epar :nent, . hyber P_akhtunkhwa, SR
-,Peshawar ) . . I
R rrrennes eecevenven sressssestonneceas sonne v sessenss e Respondentsy |

2rvice Ay pei. ' No.  30/2022

Date of pre atation of ip; 2al.. ..... ....11.05.2022
Date of Hea'ing.oovvviiviner covsr . .03.03.2023 " .
* Date of De: sion............ \ ceees sesaie 03 03, 2023 N oA

~ Mr. Asad Iqbal, E--Junior Cler - s-n) Ex-- ' TA Tribunal, Hbme"’
& Tribal Affairs Department, Peshay - ' ' ‘

ceeri v ~Appellant

1 The Chief Secretary, Govcmment of Khybcr Pal(htunkhwa, le

““Secretariat, Peshawar.’
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" Service .Appeaa' No 77472022 titled *+Reeded- Khan-vs-The Chief brcmrwy Gowmrml of Kiwber
- Pakhtunkiwe, Civif Secrewriat, Peshavar and others”, decldedan&?ﬂi)ﬂzi by Division Bench comprising
oL, _ Kalim Arshad Khan, C) ﬁmmun md M_r Rozina Rehman, Member, §, Khyber {’akhmnkklm Serv{ce ]
Tribunal, Peshavsar, . Tt e . -
2. The. Secretary Home & Trlbal Affalrs Deparl‘.ment, Khyber
Pakhtunkhwa, Peshawar. - R
. The Secretary Establlshment Department, Khyber Pakhtunkhwa
Peshawar. .
................. evererateseseennrtanttanesanREeRLEReRanadnenenete (Res;:ondents)
Service Appeal No.781/2022  + . o o
" Date of presentation of Appeal ............... 11 05 2022
Date of Hearing............ 03.03.2023
Date of Decision....c.ociivvrereiernennrennrenn 03.03.2023
Mr. Muhammad Shoalb Ex-KPO(BPS 16), Ex-FATA Tnbunal
Hoime & Tribal Affairs Department, Peshawar.
....Appeﬂant
LT R . _ o s :
Versus
. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, le .
_Secretariat, Peshawar. - ~
2. 'The ' Secretary Home &, Trlba] Af’fa;rs Department,' .Khyber
- Pakhtunkhwa, Peshawar., :
‘3. The Secretary Establishment Department Khyber. Pakhtu.nkhwa, ;
Peshawar, _ .
................. -..m..:...".....'.-.......-...'-..'........‘..........‘.....(Respandents‘) .
Service Appeal No.782/2022
.Date of presentation of Appeal............... 11.05.2022
Date of Hearing.......ccc.ccooieviinninenninn 03.03.2023
Date of Decision.....veeeeeeerereenennnn, .20 3.03.2023
Mr. Adn::a Khan, E KPO /B.S-16), Ex-FATA Tribunal Horne & _
Trlbal Af: srsDe  tment, P awar. -
........ © iemter seesss smresiesvisssesssesserassenssensesseasensesdppeliant -
y _ _ Versus o .
|.”The Chief “:ecretar- - Govzrnment Of Khyber Pakhtunkhwa, - Civil
Secretariat, .- ‘shawas : ' ' e
2, The 3ecrc- vy I ne & Tribal Affairs Departrhent Khyber o
L ! _Pakhti:s_n_kh*., , Peshs  ar,
-3. The Szere ry E. 1l|shu ent Department, Khyber Pakhtunkhwa,
o Peshawar.
' ( ----- olll-..!n-l-.llll'.ll‘i.l!.."'tluol-'aacpgoo
<t
o
-




Pukhitukinva, Civit Secectariat, Peshavar and others”. decided on 03.03.2023 by Division Beach comprising.
Katun Arshad Khen, Chairman, and Ms. Rosina Reliian, Mewher, Judicidl. Khyber Pakmun&)nm Service
Tribunal. Peshovar. -

Service Appeal No.783/2022

Date of presentatron of Appeal:.............. .11.05.2022 |
Date of Hearing.......vovvveavieiiiiainnncnaen, ..03.03.2023 <, - - L.
Date of Decision.........ccceeeerenrinnnnn. 03032023 _ .-
‘Mr. Muhammad Awais, Ex-Driver (BPS-06), Ex-FATA Tribunal,
Home & Tribal Affairs Department, Peshawar '
Asesduygun APAPIESPORIRGCARS #PeRPEAGSASRAIRECRSIFTUND SRAESRPARERDE taastedsavsniraes np-APPeyant
Yersus ‘

1. The Chief Secretary, Government Of Khyber Pakhnmkhwa, Civil | -

 Secretariat, Peshawar. .

2. The Secretary Home & Trjbal Affairs Department, Khyber .
Pakhtunkhwa, Peshawar. = . \

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, s
Peshawar. . | .. .
_...... .................. (Respogzdents)

Service Appeal No,784/2022
Date of presentation of Appeal ............... 11.05.2022 -
Date of Hearing......... ereareeraenne vennn03.03. 20'23’ v
Date of Decision...........cevvvienennn. '....'...03 03.2023,, _‘
Mr. Nasu' Gul, Ex-Naib Qasid(BPS- 03) Ex-FATA Tnbunal Horne &.. _-
- Tribal Affairs Department Peshawar. - :
eeeEarerieaieaeiiraieerseensrrrancrseoniaaanasonstanans eesctecrennansan _..Appeﬂam'
Versus
1. The Chief Secretary, Government Of Khyber Pakhtunkhwa Cwll )
i —fSemetarlar Peshawar. ~ '

2. The Secretary Home & Tnbal Affairs Departrnent Khyber‘._ '
Pakhtunkhwa, Peshawar. e

- 3. The Secretary Establishment Department, Khyber Pakhtunkhwa' _

. Peshawar _ . n
IIIIIII .IIlI.l..t‘ll.llllllllllll‘lllll.ill"'l.l...l.ll.Ill".l.'l lll..l.l.(Respo”dents)
. Service Appeal No.802/2022
Date of presentation of Appeal .......... e dl 05 2022 S
Date of Hearing......ooooeivinirmnniininnnnn. .03.03.2023 o
Date of Decision............... errenrrrree . ...03 03.2023

Page5
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Service Appeal No.774/2022 biled - “Reedad Khan-vs-The Chief Sccretary. Government -of .Khyber i
Putkhnunkbwa, Civii Secreraviat, Peshawar and others”. decided on 03.03.2023 by Divisian Banch coviprising o

Kafon Arshad Khyn, Chairman. arm‘ s‘n‘.s Rocing Hehmcm Member, Judiciul, Khyber Pakhtunkima Service -
Tribunal, Peshinvyr, .

Mr. Mohsin Nawaz, Ex-Stcnographer (BPS-16), Ex-FATA Trlbunal
Home & Tribal Affaurs Department Peshawar.

Versus

L The Chief Secretary, Government Of Khyber PaRhtunkhwa, CWll ' T B

- Secretariat, Peshawar, = . S

2 The Secretary Home & Tnbal Affaxrs Department -'.K-.hyber F

' Pakhtunkhwa, Peshawar, . j 3

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, : Bk

~ " Peshawar. _ . T -
................. ' (Respondenm)

Service Appeal No.811/2022 | E

Date of presentation of Appeal.......... .20 05.2022
Date of Hearing...........c.cocvvviiiiienninin 03.03.2023 :

 Date of Decision....ccvveeeevnererunnns reeie.03.03.2023

Mr. Tahir Khan, SA” A::ala Khan R/o Guldara Chowk, PO Namak_' T
Mandi Mohallah Tar At:?! Np.2,- Kakshal Peshawar, Assistnat/ .-

Moharir, Ex-FATA Tr ourial i~ :war. L '
EU.CQ..IIIIIl..l..l.llllllltiull..lﬂ‘.'-CIIl.lf .-V'I..I'Il.lllllil.l‘lilll......lAppe’lant .. ‘_'
EA Versus

1. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, _le

Secretariat, Peshawar.

2. The Secretary  Home & Tribal Affairs Department Khyber

Pakhtunkhwa, Peshawar. '
3. The Secretary Establlshment Department, Khyber Pakhtunkhwa,

Peshawar. | . .
.................. _..................'.....'.m..........._......'.......(Respandents)
Samw . :e;.ma.szzxzozz e
Date of eser ati. nof hp;:eal ........... '_....20 05.2022 -
Datc of f{earit:, ............... v enean 03.03.2023
Dateof JECISIO! et evereseerreeeeeeeeeesian ..03.03.2023

- Mir Ziafat Ullz « Khan S, 0 Na.lmat Uitlah Khan R/o presenﬂy Masyd

. Ibranim Bara Gute, PO G; Nodﬁiaya Payan Peshawar DI'IVBI' Ex- :
FATA Tribunal, Peshawar. , -

e et ratetiseraenshre et s s rarhetttartnrnirasraran .........Appellam f S

t i
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Serviee Appeal N 77402022 mtt.d "Reedad  Khan-vs- The Chief Secréiary, Governinent 0}' Khyber .
Pakhtunkinva, Civil Secrciariar. Peshowar and athers ", dacln'sd on 03 03 2023 by th.mm Renr.'b mrprwng
Katim Arshad Khan, Chorman. and My, Rozina Rel) Kbpydar P Service
Tvibunal. Peshavar. . . '

Versus

The Chief Secretary, Govemment Oof Khyber Pakhtunkhwa, ClVll

Secretariat, Peshawar.
The Secretary Home & Tribal Aﬂ'alrs Departmem,' Khyber

Pakhtunkhwa, Peshawar.

‘3. The Secretary Establtshment Department Khyber Pakhtunkhwa, )

Peshawar _ , )
;;OD..II.!.Q.IC.a.‘..lllbll.t--.l‘.l.lll.ll‘l llllllllllll “hvddencsunnven (Respoﬂde"tls)
Service Appem’ No.813/2022

Date of presentation of appeal........;.'. ++..20.05. 2022 .
Dates of Hearing.........cccovoeeennn et 03.03, 2023 S
" Date of Decision................ e 03.03.2023

Mr. Faheem Shahzad S/O I—hdayat Ullah R/O Kotla Mohsm Khan
" Landi Arbab Mohaliah Kasaban Peshawar. .

...................................................................... .....Appellam‘_

Versus

I The Chtef Secretary, Government Of Khyber Pakhtunkhwa, Cl\r‘l]‘

Secretariat, Peshawar.

The Secretary Home & Tribal Affalrs Departmem Khyber -

. Pakhtunkhwa, Peshawar.
. The- Secretary Establishment Department, Khyber Pakhtunkhwa,

‘Peshawar,
Service Appeal Na_.814/20_22
Date of presentation of Appeal............... 20.05.2022
Date of Hearing......coovevvivreecannennss ..03.03.2023
Date of Decision.........ccoovviiviinrervnnnnn 03 03 2023

Mr. Muhammad Shoaib S/O Arsala Khan, R/o Kakshal Pal P.O . .
Kakshal, Mohallah Tariq Abad No.1, Peshawar, Naib Qasid, Ex-FATA

Tribunal, Peshawar.

.............. covrnnes ........Appel!ant L

Versus

‘ 'The Chief Secretary, Government Of Khyber Pakhtunkhwa, Cmi-' bl

:._’Secretanai Peshawar.

The Secretary Home & Tribal Affatm Department, Khyber
Pakhtunkhwa, Peshawar.

T T T
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Service Appeal No.774/2022 titled “Reedad Khair-vs-The Chigf Secretary Gavzmmem ‘of Khyber . ’

" Pokhinkinvg, Civil Secretirion, Peshawar and athers”, decided on 03.03.2023 by Division Bench comprising
Kutim Avshad Khan. Chairman. and Ms. Ra_ma Re&mwr Member, Judtcm! K}beer Pakhiunkinea Service
Yribnnal, Peshavar. . . )

3. The Secretary Estabhshment Department, Khyber Pakhtunkhwa, [

Peshawar.
Service Appeal No.815/2022-
- Date of presentatton of Appeal.......... 000 20.05.2022
Date of HEaring, .......c.coviersiiennneecinnandd 03.03.2023

Date of Decisiofn. ............ e eviceennears . ....03.03.2'023 o

Mr. Ikram Ullah S/O Rehmat Ali, Jumior Clerk, Ex-FATA -Tribunal

Peshawar. _ , :
}._.,;; ............... ereratessverienes reresesnenarnnorsmnrranansessans coneres Appellant R

N

Versus

{. The Chief Secretary, Government Of Khyher Pakhtunkhwa le
Secretariat, Peshawar. .
The Seeretary Homé & Trlba] Affairs Department Khyber

Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa

D

Peshawar.
. Sérvice Appeal No.816/2022 ' T
k Date of prese. tai” 1 of Ap Je ............ e 20.05.2022
Date of Harig, v..covve ceervreeccreercinn 03.03.2023

Date 0i Decision .....icooolviiiiinnniaans 03.03.2023

_ Mr. Khair Ul Bashar -/O Sahib Din R/O PO Shah Qabpal Awliya "
House No. 2938, Mohz'.ah Dabgari Bazar Sakhwat Hussam Peshawar,
Junior Clerk, Ex-FAT*#. Tribunal Peshawar. .

........................ rreversreserssessassnsrusassnerersesensansansessesdppeliant

. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, Clwl

Secretariat, Peshawar.

2. The Secretary Home & Tribal Affalrs Department, _Khyber.

-~ Pakhtunkhwa, Peshawar. |
3. The Secretary Estabhshment Department, Khyber Pakhtunkhwa, T

Peshawar
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. ' - Service Appral No. 77472022 titled  “Reeded Khan-vs-The Chicf Secmtaoﬂ merm.rrem qf Kipber .-
L . Pakltyakhra, Civil Secrewarid, Peshawor and others”, dec:ded on a3. f)3 2023 by Division Bench comprising
i . Kalun Arshod Khan, Chairman. and Ms. Rozina Reh , 3 L Khyber Pakhtunkinca Serwce
' Tribunal, Peshuwar, ..
L’ 4 '
, X

— -

. | .
)
. ‘

Service Appeal No.81 7/20.?2

Date of presentation of Appeal...... creeeens 20 05.2022
Date of Hearing......, rererieceernenienennann03.03 2023

Date of Decision............... . 03.03.2023

o ~ Mr. Naveed Ahmad S/0O Sami Ul Haq R/O Khat Gate, House No. 131,
A o= Mohallah Muhammad Khan Sadozal Peshawar, Naib Q_asid, -E}(—
| | FATA Tribunal Peshawar. A L
............................................. _-.........-..-......-...-...'.....Appeﬂant,

'Versus REET

1. The Chief Secretary, Govemment Oof Khyber Pakhtunkhwa Civil

Secretariat, Peshawar.

2 The Secretary Home & Tnbal Affairs Department, . Khyber’
_ Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa,'

Peshawar.
Service Appeal No.818/2022
Date of presentation of Appeal...............20.05.2022 -
Date of Hearing...............0e covenennnnn03.03.2023 -
Date of Decision................ Ceverranns PP 03.03.2023 ' S

Mr. Bahar Ali S/O Mehmood Khan R/Q Guldara Chowk, PO o "

Mandi Mohallah Tariq Abad No.2, Kakshal Peshawar, Chowkidar, Bx-~  ~
'}F ATA Tribunal Peshawar. _ _ . RN
M resseesnnienesiienaeaneatanraes meersne ........... Appellam

Versus

|. The Chief Secretary, Government: Of Khyber Pakhtunkhwa Civil

Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department,  Khyber’
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department Khyber Pakhtunkhwa,- '
Peshawar., - -
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Service Appeal No.774/2022  tilled “Reedud Khan-vs-The Chief Secretary. Goveravens of Khyber p
Pakbtnnbinea, Civif Secretariat, Peshawar and others”, decided on 03.03.2023 by Division Bench conprising
" Kalim Arshed Khan, (.hmmmu and Ms. Rozina Rel Membcr, Judiciud, Khyber Pakhtunkiowg Sprvice -
Tribunol. Peihmmr ' . N . ’

- Present:
Noor Muhammad Khattak, , o -
AGVOCALE. . eevt it e rnee e For the appellants
: in Service Appeal
No.774/2022, _
775712022, 776/2022,
77712022, 77812022,
77972022, 780/2022, -
781/2022, 782/2022, .- ~ ...
783/2022, 784/2022, i . . _
1 802/2022, -
“imran Khan, _ , o o
Advocate. .......... e iaaaaae, . For the appellants -
in Service appeal
No.811/2022,

812/2022, 813/2622 '
814/2022, 815/2022 oy

816/2022, 817/2022,
| 81812022 -
E i
Muhammad Riaz Khan Paindakhel, _
" Assistant Advocate Gen_eral_.. ......................... For respondents. - .

i . APPEALS UNDER SECTION 4 OF THE - KHYBER
. PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 ~ -
'AGAINST THE IMPUGNED ORDERS DATED . .
- 17.01.2022, WHEREBY MAJ 3K -  PENALTY OF
. REMOVAL FROM SERV. ”E Hz 3 IEN IMPOSEDON "0 -
'THE APPELLANT AND AGA! 8" THE IMPUGNED -
INACTIC. | OF TEE RESF I NJENTS BY 'NOT . o
DECIDIN. E DEPA! TMEN il. APPEAL OF THE
APPELL = WITHIN HE ST <TUARY PERIOD OF
NINETY i .S, - | -

C. "NSOLJ: 4 {Ef7 JUDC ME 4T -

KALIM AKSHAL KHAN 7ITAIRMA : “hrough this single
judgment all the abo. - appeals ar. -oingtot lec '-.ied as all are similai"'l o

in nature and almost with the same contentions.

R S




pogell

. Pakhtunkhwa Governme. : Se¢ vants (Efficiency & Discipline) Rules,

S N

- Kalim Arshad Kha, Chainnan, und Mz Rocing Retinun., Member, Judicial, Khyber Pakhtunkinva Service .
Tribunad, Peshawar. . R h

2 The appellants were appointed against different posts in the *

' erstwhile FATA Tribunal and after merger of the Federally

Administered Tribal Areas with the province of Khyber Pakhtunkhwa,
the employees of the FATA Tribunal includiﬁg the appe.llantsl were
transferred to the Government of Khyber Pakhwnkhwa Home & Tribal

Affairs _Depa.ftment and they were posted against different posts vide

Service Ap.,bsc;f No.774/2022 1 rwé:! Recdrm’ Khun-vs-The Chief Secretary, Govermmnent of Khybar - .
" Pakbraskiwa, Civil Secreiuriof. Peshewar and others™, decided on 13.03.2023 by Division Bench comprising -

Notification No. E&A (HD)2-5/2021 ‘dated 17.06.2021. Vide different -

" covering letters all issued on 25.10.2021, the appellants were served

with show cause notices by the Secretary to the Government of Khyber -

4

)

ét?:reotyped allegations:

“That consequent upon the ~findings &
recommendations of the Inquiry Committee it has

been proved that the recruitment process for . -
selection of 24 empioyees :.: EX-FATA Tribunal
was unlaw " nd @il 24 ar- vintment orders were
issued wi: o

lawful A -« iiable 1o 5¢ cancelled”

\ .

It was thus & 4 .4 . ¢ Secrétary to the Government of I{hjrbé% o

P:'gxkhnmkhwa, Bo, = L o2 rtment, Peshawar, that the appellants had

Pakhtunkhwa, Home Department, Peshawar, containing the following

been guilty of “Miscor u~t” as specified in rule-3 of the Khyber -

[

and rules”.

2011 read with Rule-2, %.ub-R .!é(l)(vi).‘".-'zp;:-a)inted in vioiafi‘br; of law - |

It is pertinent to merntic her that the n 1Ty was dispensed with by

the Secietary. -

The appellants filed their respective replies and vide impugned orders, .

7 “the “Secrétary ‘to” the GBVe'r'nme_nt of Khyber Pakhtunkhwa, Home.

T

Fan
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S0 days oompellmg the appellants to file these appeals.

- Nervier Appam‘ No 774/2022 ritked  “Reedud Ahm:—v.u—'ﬂw Chief Secrataur Gmrmnem' of Khyhr
Pakhiunkinva, Civil Secretarit, Peshawur and others”, decided on 03.03.2023 by Division Bench comprising

* Keddir Arshad Khan, Chairtnan, and Ms. -Rozina Rehiman, Member, Judicial, Khyber Pakhtunkhwa Serwce

~

Trthunod, Feshenvor.

Department Peshawar, removed all the appellants from service. The

appellants ﬁled departmental appeals, Wthh were not responded w:thm_

4 .

3. On recelpt of the appeals and their adnussmn 0 fuIl hearmg,\ -

the respondents were smnmoned Respondents put appearance “and

contested the appeals by ﬁlmg wrltten replies raising therein numerous

" legal and factual objeetions. The defense setup was a total denial of the

claim of the appellants Tt was mamly eont.ended in the rephes that the

i i b . ~ . . _

appeilants were not aggnevecl persons, that a full-fledged enqmry was o
‘ eonducted in the matter to check the credlblhty and’ authentlmty of the

» process of adverhsement and selectlon and it was held that the entlre

process of selection from top to bottom was “coram non judice”; that
enquiw. was conducted against Mr. Sajjad ur Rehman ex-RegiStrar,
FATA Tribunal under rule 10 of the Khyber Pakhtunkhwa Government

Servants (Efficiency & Dlsmplme) Rules, 2011 wherein the enqulry

report held that the same selecuon committee was eonstltuted witheut _, )

tawful authority; that the said commlttee compnsed of
tempor ary/conttaot/dally wages employees of FATA Tnbunai who
themselves were candidates were!existed no attendance sheet, minutes
olié the meeting and even the appointment order were found ambiguous;

that the said departmental committee unlawfully mcreased the number

of posts from 23 to 24 1llegally and issued 24 orders w1thout any

: rec_ommendations of the legitimate Departmental Selection Committee, -

ATt e
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Seriice  Appeal No.774/2022 titted “Regdud Khan-vs-The Chief Secretury, - Goverimeny of Khyber
Pickhenbdnva, Civit Secrarariatl, Peshawar and others ™. decided on 63 03, 2023 by Division Hench comprising
Katim Avshad Khan, Chairnian, and Ms. Reztna Rehuan, Member. Ji diciul. Khyber Pakhuwnkinva Service
Tribunal. Peshawar, .

" that the ehquily committee termed all the said appointments illegal and

without lawful authority and rei;ofrunended to cancel/withdraw.

4. We have heard learned counsel for the appellants and lt_axérlliea" |

Aigsistant Advocate General for the respondents.

5. . The Learned counsel for the appellants reiterated the facts and

grounds detailed in the memo and grounds of the appeals: while the -~
learned Assisiant Advocate: General controverted the same by '

supporting the impugned orders.

6.' " It is undisputed that the appellants were appomted by tha Ex- _
FATA Tribunal and they had been performmg dutles until their removal

" from service. The allegatlons against them are that the rccmxtment'

~pr ocess was unlawful and the appomtment orders were- 1ssue=d w1thout '
lawful authority. Not a single document was: prodﬁced i_by '.',._the, )
1'espc;ndents in support of these‘alle%atioﬁs before the Tri‘t-mlna.l'; All the
appellants were the candidates in the lﬁroqess of séle-ctioh 'ini;_ib:ted in -
| responsé to tﬁe advertisement in two Urdu dail'ies “AAJ .Peshawar" ahd

“AAYEEN Peshawar" ]t is worth mentlonmg that all the appellmtshad

P

duly apphed for the posts. The appomtment orders show that each""-

- appomtment had been macle on the recommenddtxon of the

Depanmental Selection Commmee (DSC) The respondents though
alleged that the DSC was un]awﬁll-but_. have not explained as to how .
that was so? The posts advlertised‘\#ere within 'the competence of the
Registrar under rule 5 of the Federally Administered Tribal.Arcas |

Tribunal Adrinistrative, Services, Financial, Account and Audit Rules,




- \ - 2
Serwrc Appeat Np.774/2022  titfed Reedad1Man-vs <The Chief Secretary, Gmmmem‘ of - &hyber - g ‘

Paklinntbwa, Civit Secretariat, Peshiavar and others”, decided on 03.03,2023 by Division Bench comprising
Kalim Avshod Khan, Chairman, wrd M. Ra:ma Rehman Munber Judicial, Khyber Pukhiunkinvet Service
Tribunal. Peshawar.

' 2015 Therefore the allegatioh that the appointment orders were issued

by unlawful authorlty is also not ﬁndmg favour w1th us. Regardmg the

"' T R e 1

bald aliegation that the selectlon process was also unlawful- .there ss.}- ]
nothmg more said as to how the process was unlawﬁjl except that the
'.Sald eommnttee cempnsed of temporary/contract/dally ‘wages R
| employees of FATA Tribunal who themselves were canchdates there
" were/existed no attendance sheet, minutes of the meetmg and even the
eppointment orders were found ambiguous. We find that there are. no .

details of any such employees had been produced. before us, nor any

order of constitution of the selection committee alleged to be against the
law was produced, similarly no details regarding number of posts so

much so who was appointed against the. 24%post alleged to be in excess _'

[

of the sanctioned posts, nothing is k.nown nor anything in support ofthe - - - -
above was placed on the record despite sufficient time given on the

request of the Assistant Advocate General. Even today we waited for

four long hours but nobody from respondent/department bothered to "
appear before the Tribunal. It is also undisputed that the appellants were__.___ s

not assomated with the enquiry proceedings on the basis of whtch they.

were penalized. In the show cause notices, the appellants were also sazd S ,,

- tG be guilty under rule 2, Sub-Rule(T)(vi) of the Khyber Pakhtunkhwa

Ciovernment Servants (Eff’ iciency & stmplme) Rules, 2011, 1he satd '
5 provision is reproduced as under: . o | O

“Rule 2 syb-rule * (I} clause (vi) “making - ..,
appointment or promotion or having beén . .
appointed or promoted on extraneous grounds in

wo!anon of any law or ru!es

{
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" respondents or during the m‘ghments regarding the alleged Violﬁtion of","i

DR

Service Appm! No 7742022 vitled Rm.a'ad Kkm-vv—??ae Chief .Semrary Government qf ﬂfyzber -
Pakhtunktoea. Civil Secretarial, Peshawar and others”, dzcrded on 03.03. 2023 bp Drw.mm Bench comprising -
Kutun Arshad Khan, C!m!mmn and Ms. Rozina Reh . Judicial. Khyber Pakhiurkh Service

Tribunul, Peshowar

7. Noﬂning-has been said or e}_cplained in the replies of the. .

1aw and rules in the appointments of the appeilants It is also to be '

observed that 1f at’ all there was any 1llega11ty, uregularlty or - -

riowhere been explained nor; as aforesaid, any document produced in.

that regérd, the appeintment orders of the appellants have 16t tbeen

1 .
'
et P

cancelled rather the appellants were removed from service.

) 8_'.'  The Registrar (Sajjad—ur-Rekman), of the EX-FATA _Tribunai

e

who had made the appomtments of the appellants as competcnt .
| authorlty under rule 5 of the Federally Administered Tribal Areas

Trlbunal Admlmstratwe Servxces, F manc:ial Account and Audit Rules o

2015, -was removed from service on the basis Qf. the-s(axd enquiry. _He

“filed Service Appeal No.2770/2021 before this Tribunal, which was

" partially accepted on 01.02.2022 and the major penalty of removal from

service awarded to him was converted into minor penalty of stoppage of
increment for one year. We deem appropriate to reproduce paragraphs
5,6 & 7 of the said judgment.

3. Record reveals that the appellant while serving -
‘as Registrar Ex-FATA Tribunal was proceeded
against on the charges of advertisement of 23 . _
number posts without approval of the competent . - :
authority and subsequent selection of candidates in
an unlawful manner. Record would suggest that
the Ex-FATA Tribunal had its own rules
specifically made for Ex-FATA Tribunal, i.e. FATA. - =~
TRIBUNAL  ADMINISTRATIVE, SERVICES, - . o~

e R

£ FINANCIAL, ACCOUNTS AND AUDIT RULES,- = V | )
2015, where appointment authority for making - ¢

appointments in Ex-FATA Tribunal from BPS-1 to.

wﬁongdoing found in the appomtments of the appellants, which have |

e s S G~ RN E st e e e
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Service Appeal N 77472022 tittled “Reedad Khun-vs-Yhe Chief Socretary, Government of Khyber
Pakhtukva, Civit Secretariar, Peshinvar and others®, decided on 03.03.2023 by Division Bench comprising

Caluis Arshad Khan, Chairman, and Ms. Rozma Rehman. Member, Judicial, Khyher Pakhtunkinea Service
Fribuncd, Peshonver. . v )

14 is regisirar, whereas for the posts from BPS-15

to 17 is Chairman of the Tribunal. -

“6.  On the other hand, the inquiry report placed o
on record would suggest that before merger of Ex-
FATA with-the provincial government, Additional
‘Chief Secretary FATA ‘was the appointment
authority in respect of Ex-FATA Tribunal and after
merger, Home Secretary was the appointing .
authority for Ex-FATA Tribunal, but such stance of
the inguiry officer is neither supported by any

documentary proof nor. anything is available on .. ~ .. -

‘record io substantiate the stance of the inguiry
officer. The inquiry officer only supported his
stance with the contention that earlier process of
recruitment was started in April 2015 by the ACS
FATA, which could not be completed due to
reckiess approach of the FATA Secretariat
towards the issue. In view of the situation and in
presence of the Tribunal Rules, 2015, the
Chairman and Registrar were the competent
authority for filling in the vacant posts in Ex-FATA. = .
Tribunal, hence the first and main allegation: -
regarding appointments made without approval

for the competent authority has vanished away and -, . .

it can be safely inferred that neither ACS FATA

. nor Home Secretary were competent authority for

. filling in vacant posts in Ex-FATA Tribunal was
either ACS FATA or Home Secretary, but they
were unable to produce such documentary proof.
The. inquiry officer mainly focused on the .
recrpitment process and did not bother to prove
the who wwas ~ppoiatment authority for Ex-FATA - .
Tro unai  .herti inquiry officer relied uponthe +* .
or: otice in vog.: in Ex-FATA Secretariat.
S seqi nt alleg.tions leveled against the
apsellc t ar. offshoot of the first allegation and .
or ‘¢ - .e firs allexation was not proved, the
s2 sec went all.  atior: does not hold ground,
‘7 Ve ha  observed certain irregularities in

t 2 po yuitme  process, which were not so grave

¢ pr zosem  rpeniity of dismissal from service.
__..are. ;55 p- wyed by the appellant was not’
ater: ondi. e ca: 10t be considered as an act
of nc glige . shich night not strictly fall within
the um. i of . scondu:t but it was only a ground
based on which the appellant was awarded major =

* punishment. Elenient of bad faith and willfulness
might bring an act of negligence within the
purview of misconduct but lack of proper care and
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Pakluanidnea, Civil Secreranial, Peshawar and others™, decided on 03.03.2023 by Division Bench comprising
" Kalim Arshad Khan, Chairman, und Ms. Rozina Rehwan, Member, Judicial. Khyber Pukhtunkbova Service

" Tribinkid, Fexhgwar., 4o
. .

" vigilance might not always be willful to make the - .
.same as a case of grave negligence inviting severe .
punishment. Philosophy of punishment was based
on the concept of retribuﬁon, which might be
-either through the method of deterrence or
reformation. Reliance is placed on 2006 SCMR
60." : )

_ In the judgment it was found that there were some irregularities in the

- N

pmaia b

appointments made by the Registrar, that were not so grave rather lack

of proper care and yigilance. was there which might not bg'_v'villﬁd to -

A

1

. not broﬁght on surface by the respondents in any shape; yet for the Sgid g

ﬁ;lak.e Tthe same as a éase .of grave ﬁeglig'ence inviting severe L  ;
pun_ishrﬁent. It is nowhere alleged by the respohdents in the show cause
notices, impugﬁed orders or even m the replies that the appellants were
either not qualified or were ineligible 'for the post against which they -

had been appointed. There might be irregularities in the process, _mbﬁéh -

alleged irregularities, the appeliants could not be made to -suffer.
Reliance is placed on1996 SCMR 413 titled “Secretary to Government .
of NWFP Zakat/Social Welfare _Départmenr Peshawar and another - . -

versus Sadullah Khan”, wherein the august Supreme Court of Pakistan

L4

held as under:

“6. It is disturbing to note that in this "case
petitioner No.2 had himself been guilty of making
irvegular appointment on whit has been described -
"purely temporary basis”. The petitioners have
now twned around and terminated his services
“due to irregularity and violation of rule 10(2) ibid. _ o
The premise, to say the least, is witerly untenable, v less
The case of the petitioners was not that the :
respondent . lacked requisite qualification. The G
petitioners themselves appointed him on temporary R
. basis in viclation of the rules for reasons best - - I

known to them. Now they cannot be allowed fo o

 take benefit of their lapses in order to terminate //

ROpR TS
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Serwice” Appeal No.774/2022 niled “Reedad Khan-vs-The Chigf Secratary. Governmem of Kiyber ’ .
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Service  Appeal  Na 7742022 titled “Beeded Khan-vs-The . Chief Secretary. G m\emmem qf Khyber
Pakbiunkinve, Civil Secretariat, Peshawar and oihera®, decided on 03.03.2023 by Division Bench comprising

Katur arshad Khan, Chairman, and Ms. Rozing Rchman Member, Judicial, Khyber Pak}srunkhwa Service
Tribunal, Pesiunvar. .

N

2 the services of the respondent merely, because they
have themselves committed irregularity in .
g violating ~ the  procedure  governing  the,

appointment. In the peculiar circumstances of the o - _
' case, the learned Tribunal is not shown to have - - . N
committed any illegality or irregularity in re " '
instating the respondent.”

el

9. Wisdom is also denved from 2009 SCMR 412 titled “Faud

Asadullah Khan versus Fédera.tion of Pak:'stan through Secretary

~ "

Establishment and others”, wherein the august Court found that: -

1 “8. In the present case, pelitioner was never
promoted but was directly appointed as Director
(B-19) afier fulfilling the prescribed procedure, _
therefore, petitioner's reversion to the post of
Deputy Director (B-18} is not sustainable. Learned ., :
Tribunal dismissed the appeal of petitioner on the " . . e A
ground that his' appointment/selection as Director ' 4. !
(B-19) was made with legal/procedural infirmities S il
of substantial nature. While mentioning procedural .~~~ :

infirmities in - petitioner’s appointment, learned

Tribunal has nowhere pointed out that petitioner L

was, in any way, at fault, or involved in getting the

said appointiment or was promoted as Director (B-

19). The reversion has been made only afier the

change in the Government and the departmental . - . -

““head. Prior 1o it, theie is no material on recordto ~ . . .|

.substantiate that petitioner was lacking any '

quahfzca:zon experience or was jound ingfficient

_ or unsuitable. Even in the summary moved by the —

o incumbent Director-General of respandem Bureau C o
he had nowhere mentioned that petitioner was R -
inefficient or unsuitable to the post of Director (B-
19 or lacked in qualification, and experience,
excepi pointing out the departimental lapses in said
appointment.

R

9. Admittedly, rules for appointment to the post of .
Director (B-19) in the respondent Bureau were . "
duly  approved by the competent authority; N
‘petitioner was called jfor interview and was
selecied on the recommendation of Selection

Board, which recommendation was appa oved bv

the competent author:q)

10. In such-like a situation this Court in the case of
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©Katim prshad Khan, Chairmbn, avd Ms. Rozing RKeh
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Service Appea! No 714/2322 fitled "Reedad Khain-vs-The Chief Secretury, Gmmmem of Kigber..

Paklnunktnva. Crvil Secreturuys, Peshawar and athers”, dscm‘cd on 03 03 2023 by Dwman Bench comprismg
I, Khyber P ktnva Service

Tribunal. Pesthnrar.

Federation ~ of  Pakistan through - Secretary,
Establishment Division Islamabad and another v.
Gohar Riaz 2004 SCMR 1662 with specific
reference of Secretaiy to the Government of N.-
W.F. Zukat/Social Welfare Departiment Peshawar
and another v. Saadulalh Khan 1996 SCMR 413 )
and Water and Power Development Authority = . . .
through Chairman WAPDA House, Lahore v. e
Abbas Ali Malano and another 2004 SCMR 630
held:—--

“Even otherwise respondent (employee) could not

be punished for any action or omission of

petitioners (department). They cannotl be allowed

to take benefits of their lapses in -order to |

terminate the service of respondent merely because ) -_

they had themselves commitied irvegularity by - ., . . 1. |

violating  the  procedure  governing  the B

appointment. On this aspect, it would be relevant

io refer the case of Secretary to Government of N.-

W P, Zakat/Ushr, Social Welfare Departmens

2996 SCMR 413 wherein this Court has candidly

li-td  at depe. tment having itself appointed civil .

servar  on tenorary basis in. violation of rules

could ot be ali.+wed to rake benefit of its lapses in’

order ) termin..te services of civil servants mevely -

becar : il had itself committed irregularity in.

violai. :g procecyre governing such appointment.:

Simile--ly v the case of Water Development - ..

Autho. ity vejoved (Supra), it has been held by this' ..

Court that whe e authority itself was responsible _

for making, such appointment, but subsequently : o

took a turn and terminated their services on = :
. ground of same having been made in violation of

the rules, this Court did nor appreciate such

conduct, particularly when the appointees fulfilled
requisite gualifications.”

* 1l In Muhammad Zahid Igbal and others . v. .7 10
D.E.0. Mardan and others 2006 SCMR 285 this -~ '+ -
Court observed :.:at "principle in nutshell and
consistently declared by this Court is that once the
appointees are qualified o be appointed their’
services cannot subsequently be terminated on the
basis of lapses and irregularities comimirted by the
department itself. Such laxities and irregularities -~ <
‘committed. by the Government can be ignored by L/
the Courts only, when the appwnrees lacked the -
““basic ehg:b:l:nes arhermse not”,
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Serviece Appeal No.774/2022 m!ed “Reodad Khan-vs-The Chmf .Ser:re:ary Gamrm: of Myber _
Pabhtinkinea, Civil Secreniriat, Fexhawar and others™, dcmdedon 03. 03 2’023 by wasitm Bem:.f! comprising

Kalim Arshad Khon, Chairmon. and Ms. Rozina R A {. Khyber P
Tribuaal, Pesienvar. - ‘

12 On numerous occasions -this Court has held
that for the irregilarities’ committed by the
department itself qua the appointments of the
candidate, the appointees cannot be condemned

subsequently with the change of Heads of the
Department or at other level. Government Iis an
institution in perpetuity and its orders cannot be

reversed simply because the Heads have changed.

Such act of the departmentgl authority is all the .

more unjustified when the candidate is otherwise
Jully eligible and qualified to hold the Jjob. Abdul

Salim v. Governmemt of N-W.FP. through
Secretary, Department of Education, Secondary,
N.-W.E.P. Peshawar and others 2007 PLC (C.S.)

13, It is well-settled principle of law that in case of
awarding major penalty, a proper inquiry is to. be

 conducted in accordance with law; where a full _
‘opportunity of defence is to be provided 1o the

delinquent officer. Efficiency and Discipline Rules,

1973 clearly stipulate ther in case of charge of

misconduc. @ Ji ljiedged  inguiry is to be
coiiclucted, This C. urt in- e case of Pakistan
Corporation - through
Managing Director, PIAC Head Office, Karachi
Airport, Karachi v. Ms. Shaista Naheed 2004
SCMR 316 has held that "in case of award of
major penalty, a full-fledged inguiry is to be
conducted in terms of Rule 5 of E&D Rules, 1973
and an opportunity of defence and, personal

hearing is to be provided". Specific reference is
made to latest decisions of this Cowrt in cases of

Secretary, -Kashmir - Affairs and Northern Aveas
Division, Islamabad v. Saced Akhtar and another

PLD 2008 SC 392 and Fazal Ahmad Naseem
Gondal v. Registrar, Lahore High Cow‘t 2008 -

SCMR 114.

14. In the facts and circumstances, we find that in
this case, neither petitioner was  found to be. = |
lacking in qualification, experience or in any =~

~ ineligibility in any manner, nor any fault has been

attributed to petitioner, therefore, he cannot be
reverted from the post of Director (B-19). Aet of
sending summary. by the Establishment Secretary

1o the Prime Minister was not in accordance with
Rule 6(2) of the Civil Servants (Appointment,

L,..,
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Service Appeal Na.774/2022 titled “Heedad Khan-vs-The Chicf Secrclary. Guverninent of Khpyber

Paldtunidnve, Civif Seeretariat, Peshavwar and others™. decided on 03.03.2023 by Dm.s.-an Bench comprising + - -

Cetian Arshad Khan, Chairman, and Ms. Rozina Rehman, Membar, Judicial, Khyber Pakhtunkinva Service
‘Tribtnad, Peshawar -

WE Ui LA

Promotion and Transfer) Rules, 1973 as the
Establishment  Secretary was  himself the
appointing authority. The departmental authorities
utr the time of appointment of the petitioner as
Director (B-19) did not commir any irregularity or P
illegality as has: been affirmed by the
Establishment- Secretary in the summary to the
Prime Minister. The power vested in the competent
authority should have been exercised by the
competent authority iself, fairly and justly. -
Decision has to be made in the public interest .
based on policy. It must be exercised by the proper
authority and not by some agent or delegatee. It
must be exercised without restraint as the public -
interest may, from time to time require. It must not

- be. fetiered or hampered by coniracts or other .
bargains or by self<imposed rules af thumb. So a ‘
distinction must- be made between following a ~
consistent policy-and blindly applying some rigid
rule. Secondly discretion must not be abused. In
the case of Zahid Akhtar v. Government of Punjab
PLD 1995 SC 530 this Court observed that "we
need not stress here that a tamed and subservient
bureaucracy can neither be helpful to government
nor it is expected to inspire public confidence in
administration. Good governance is largely |
depender  on an upright, honest and. strong .© i
bure - o v. Therefore, mere submission to the "
will  su  or is e a commendable trait of a
bure. cr .t hardly nec #10 be mention that a
Gove, ... servant is cspected to comply only
those .:)ra‘era/}:i;'r'ections of superior which are legal
and within fis competence”,

A1l

B PRR L

10. In a recent judgment in the case titled “Inspector General of

e ot “ ~ -, -

e s - . 4

Police, Quetra and arother versus Fida Muhammad and other,;'""

reported as 2022 SCMR 1583, the honourable Court observed that.

“11. The docz‘nne of vested mght upho:’d.s and -

preserves that once a right is coined in one
“locale, its existence should be recognized
everywhere and claims based on vested rights

are enforceable under the law for its protection.
A vested right by and large is a right that is

unqualifiedly secured and does not rest an any
particular event or set of circumstances. In fact, _—

it is a right independent of any contingency or

T v e T At A R Pt 5 S A T T m me e
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Service Append No. 7742022  titled Reeda,i Khan-vs-The Chief Secretary. Government aof Khyber ""'2 é
Pokltrikinga, Civil Secretoriol, Peshawar and others . decided on 03.03.2023 by Division Bench comprising

Nafim Avshud Khan, Cheirvua, and Ms. Rozina Reluman, Member, Judicial, Khyber Pakhtunkhwa Service

Tribunal. Peshonrar, -

eventuality which may arise from a contraci,

statute or by operation of law. The doctrine of

___locus poenitentiae sheds light on the power of

receding till a decisive step is taken but it is not

“a principle of law that an order once passed .
becomes irrevocable and a past and closed :

_ transaction. If the order is illegal then perpetual N

' rights cannot be gained on the basis of such an ' e
illegal order but in this case, nothing was '
articulated to allege thatr the respondents by
hook and crook managed their appointments or
committed any misrepresentation or fraud or
their appointments . were made on political
consideration or motivation or they were not
eligible or not local residents of the district
advertised for inviting applications for job. On
the = contrary, their cases were praperly
- considered and after burdensome exercise, their
names were recommended by the Departmental
Selection Committee, hence the appointment
orders could not be withdrawn or rescinded once o
it had taken legal effect and created certain ' |
rights in favour of the respondents. T

12.  The learned Additional Advocate General
failed to convince us that if the appointments
were made on the recommendations of.
Departmental Selection Committee then how the
respondents can be held responsible or
accountable. Neither any action was shown 1o
‘have been taken against any member of the
Departmental Selection Commiltee, nor against
the pe.<on who signed and issued - the
spointn -t letters.on approval of the competent
athority A- a mat .r if faci, some strenuous

v .tion s ou.  have . :@n taken against such - T Ti 0 e
persons , st who « wedly violated -the rules R
Cra her th. 1cccusing - -blaming the low paid o

. pu emp. wye:s of dow: rodden areas who were

. ap. dntec af: » due pre.zss in BPS-1 for their -
live hooc ani to sup xt their families. It is
rea as ry state o ffairs and plight that no
actic wa: tancn against the top brass who was
¢ 2ay 4 in the recruitment process but the poor ' ..
‘respondents were made the scapegoats. We have ' o
already held that the respondents were appointed 0
after fulfilling codal formalities which created
vested rights in their favoyr that could not have

G e e
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Service ‘Appeal No.774/2022 iitied “Reedad Khun-vs-The "Chief Secretary, Gowmqul'@f Khyber
Pokinuntineg, Civil Secreturial, Peshawar and others”, decided on $:3.03.2023 by Dvision Bench camprising .

--{ . Kudim drshad Khan, Chairman. amd Ms. Rozing Rehinan, Member, Judicial, Kiyber Pakhiunkfoea Service
. (s X ) Tribunal. Pestenvar. : . ' :
been withdrawn or'_cancellez'i in a perfunctory
manner on mere presupposition . and - or I
conjecture which is clearly hit by the doctrine of - |

| locus poenitentiae that is well acknowledged and

| embedded in our judicial system.” ' '

E . ' N
11,  For what has been discussed above, we hold that the appeliants . - -
haye not been treated in accordance with law and thus the iin_pu_gned
orders are not sustainable. On acceptance of all these ap_peais we_set

' aside theé impugned orders and direct reinstatement of all thff:l uaﬁpe“ﬂzm_its
- B | o EEEEN
with back benefits. Costs shall follow the event. Consign.
, : t - .
) 12. Pronounced in open Court at Peshawar and given: under our
~ hands and the seal of the Tribunal on this 3" day of March, 2023.
' T
1 e ;' ot —t . “ PR
: _ . KALIM ARSHAD KHAN
Lo . - : Chairman .- - . .
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(TO BE SUBSTITUTED WITH EVEN NUMBER AND DATE)

GOVERNMENT OF KIIYBER PAKIITUNKITWA
HOME & TRIBAL AFFAIRS DEPARTMENT
- o oor0211104 - 2 .09|-92mzm
' " Dated Peshawar the May 15, 2023

ORDER

NO.ESA (HD)2-5/2023. WHEREAS, the appellants/petitioners of Ex-FATA Tribunal, Peshawar -
were proceeded against under Khyber Pakhtunkhwa Government Servants (Efficiency and
Discipline) Rules, 2011 and after fulfilment of legal and codal formalities the Competent
Authority imposed Major Penalty of “REMOVAL FROM SERVICE” upon them vide Order
- No.HD/FATA Tribunal/B&A/55/2022/184-93, 154-63,205-15,123-32,164-73,252-67,133-42,268-
77, 143 53,318-27,288-9 &,174-88 dated 17/1/2022.

AND WHEREAS, feeling aggrleved with the said order, the appellants!pehtnoners filed Semce'
Appeal No.774 to 784 of 2022 in Khyber Pakhtunkhwa Service Tribunal.

AND WHEREAS, the Khyber Pakhtunkhwa Service Tribunal after adjudication accepied their
appeals, set aside the impugned orders and direct reinstatement of all the appellants/petitioners
with back benefits vide judgment dated 3" March 2023.

AND WHEREAS, the Department filed CPLA against the said judgment of Khyber Pakhtunkhwa
Service Tribunal, which is pending adjudication befare the august Supreme Court of Pakistan.

- AND NOW THEREFORE, the Competent Autherity, in terms of Rule-4(2)(c) (it) of the Khyber
Pakhtunkhwa Government Servants {Appointment Promotion & Transfer) Rules, 1989, has
been pleased to order re-instatement alongwilh back benefits of the following
appellants/petitioners into Service in compliance to the Khyber Pakhtunkhwa Service Tribunal
judgment dated 3 March 2023 subject to.the final decmon of the CPLA which is" pending
adjudication befere the Supreme Court of Pakistan:-

1- Mr. Reedad Khan -Ex-Chowkidar (BPS-03)

2- Mr. Samiullah Ex-KPC (BPS-16)

3- Mr. Kafil Ahmad Ex-Assistant {BPS-16)

4- Mr. Ikram Ullah Ex-Naib Qasid (BPS-03)

5- Mr. Sadiq Shah Ex-Driver {BPS-06)

6- Mr. Muhammad Adnan Ex-Assistant {(BPS-16) G .

7- Mr. Asad Igbal Ex-Junior Clerk (BPS-11) . oo . 2
8- Mr. Muhammad Shoaib Ex-KPQ (BPS-16) - R _
9- Mr. Adnan Khan Ex-KPO (BPS-16) -

10- Mr. Muhammad Awais Ex-Driver (BPS-08)

11-Mr. Nasir Gul Ex-Naib Qasjd (BPS-03)

__12 Mr Mohsm Nawaz Ex- Stenographer (BF’S 16)

ERR Y R

2 a}"'-u,-s'.-? LA e I __,w

_ Home Secretary
Endst: No, & Date even

Copy to:-
1- Accountant General Khyber Pakhtunkhwa
2- Secretary Finance Department, Khyber Pakhtunkhwa
3- Secretary Law Depariment, Khyber Pakhtunkhwa
, : ] 4- Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
o o b PSto Home Secretary, Home Deparirnent

i, 6~ "Officials concerned

7- Personal files
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Govermment of Khyber Pakhtunkhwa
Accountant General Khyber Pakhtunkhwa, Peshawar
Mu_nlllly Salary Statement (July-2023) - )ﬁ r'd
: . .
Personal lnformation of Mr MOHSIN NAWAZ d/w/s of SHEAH NAWAZ | : ' SRR
Personnel Number: 060927505 CNIC: 350350857985 - . ‘NTN: C .
Date of Birth: 10.08.1999 Eniry into Gowvt, Service: 05.05.2019 Length of Service: 04 Years 02 Months 025 Days
Enployment Category: Active Tempaorary
. Desigaation: JUNIOR SCALE STENOGRAPHER ‘ RO877270-GOVERNMENT OF KHYBER PAKI
DDO Code: PREOTI-FCR Tribunal Mesged Arcas .
Payroll Section: 006 GPF Section: 003 ~ Cash Center:
GPF A/C No: GI'F Interest applied - . GPF Balance: 9,979.00 (provisional)
Vendor Number: - . e _ :
- Pay aidAllowances: —' - Payscale: BPS For v 2022 Pay Scale Type: Civil  BPS: 16 - Pay Stage: 3
Wage type __Amount Wage type Amount
0001 | Basic Pay - 33.850.00 1004 | House Rent Allow 45%% Kp21 9.024.00
11210 | Convey Allowance 2005 ) . 5.000.00 11974 | Medical Allowance 2011 _ 1.500.00
2315 'Special'ﬁl'lownncé 2021 ' -3.500.00 - 2341 Dlsnr‘ Red All 15% 2022KP 3.293.00
2347 | Adhac Rel Al 15% 22(PS17) 3.293.00 2378 | Adhoc Relief AlL 2023 35% 12.197.00 -

Deductions - General

~ Wage tvpe . Anlaunt . - Wage tvpe Amount
3016 |GPF Subscription -1.960.00 3501 | Besevolent Fund -1,500.00

3609 | Income Tax -567.00 J004 |R. Benelits & Death Compr 650,00

Deductions - Loans and Advances

I Loun ] [)dscriptinn _ l Principal amuounl I Deduction ‘ Balance ]

Deductions - Income Tax ’ . : :
Payable: . 679721 - Recovered ull JUL-2023: 567.00 Excmplcd: 0.52- g ‘ Recoverahle: _ 6,230.73.

Grouss Pay (Rs.): : 72.651.00 Deductions: {Rs.): -7.677.00 " Nt Fay:'(Rs.): 64.980.00

Payee Name: MOTISIN NAWAZ )
Account Number: 08987927685003
Bunk Dectaits: HABIB BANK LIMITED, 220‘{‘}3 POL]CE ROAD. PESHAWAR. POLICE ROAD, PESHHAWAR., I‘ESIIAWAR

Leaves: QpcnmgBalunce: - Availed: " Eamned: Balance:-

Permanent Address:

City: PWSHAWAR Domicile: - o Housing Status: No Official
Temp. Address: : ' C '
City: Email: mohsinnawaz091 5. gmail.com

.S\ stem generated doctemens in accordunce um"r AP 4.6.52.9(82882/28, fi? 223408.04
* Al umonents are in Pak Rupees
* Errors & omissions excopicd (SERVICES/31.07.2023/20:06:49)

b

Scanned with.CamScanner




Government of Khyber Pakhtunkhwa
Accountant General Khyber Pakhtunkhwa, Peshawar
Monthly Salary Statement (Ju]y-2024}

Personal Information of Mr MOHSIN NAWAZ dfw.r‘s of SHAH NAWAZ

Personnel Number: 00927805 CNIC: 1350356857985 NTN: e
Date of Birth: 10.08.1999 Entry into Govt. Service: 08.05.2019 Length of Service: 05 Years 02 Months 025 Days

Employment Category: Active Tclﬁporary

Designation: JUNIOR SCALE STENOGRAPHER © . 80877270-GOVERNMENT OF KHYBER PAKH

DDO Code: PR8073- ) _ :

Payroll Section: 006 . GPF Section: 003 Cash Center: . :

‘GPF A/C No: - GPF Interest applied - GPF‘Balahce: 74,359.00 {provisional)
Vendor Number: - ] T )

_ Pay and Allowances: ' Pay scale: BPS For - 2022 Pay Scale Type: Civil BPS: 16 Pay Stage: 4
Wage type Amount - Wage type Amount

0001 } Basic Pay 37,110.00 1004 | House Rent Allow 45% KP21. 9,024.00
1210 | Convey Allowance 2005 ' 5,000.00 1974 [ Medical Allowance 2011 1,500.00
2315 | Special Allowance 2021 ' 3.,500.00 2341 | Dispr. Red All 15% 2022KP 3,293.00
2347 | Adhoc Rel Al 15% 22(PS17) ' 3,293.00 2378 | Adhoc Relief All 2023 35% 12,197.00
2393 | Adhoc Relief All 2024 25% 9,277.00 - - 0.00

Deductions - General o .

Wage type Amount . Wage type Amount
3016 [ GPF Subscription -4,960.00 3501 [ Benevolent Fund o -1,500.00
13609 [Income Tax . -1,710.00 %004 |R. Benefits & Death Comp: -650.00

Deductions - Loans and Advances

| Loan | . Description I Principal amount Deduction : Bal:mc_e

Deductions - Income Tax : _ :
‘. "Payable; "="20,516.63 -~—Récovered till JUL-2024: -« 1,710.00 Excmpted: 0.29-7 - Recoverable: 18,806.92

Gross Pay (Rs.):  84,194.00 Deductions: (Rs):.  -8,820.00 Net Pay: (Rs.): . 75,374.00

Payee Name: MOHSIN NAWAZ -
Account Number; 08987927685003 ' ’ '
Bank Details: HAB[B BANK LIMITED, 220898 POLICE ROAD PESHAWAR POLICE ROAD, PESHAWAR PESHAWAR

Leaves: - - -Opening Balance: Availed: ' Earned: Balance:

Permanent Address: . _

City: PWSHAWAR - Domicile: - . Housing Status: No Official
Temp. Address: o ' .

City: Email: mohsinnawaz0915@gmail.com

System generated document in accordance w:rh APPM 4.6.12, 9(82882/25 07.2024/73.0)
* Al amounts are in Pak Rupees
* Errors & omissions excepred (SER V[CES/{?Z 08. 2024/01 04:25)
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~ Date of Ihstitution

Data of Decision
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Hanif “Ur Rehman, Assistant. (BPS-16),
Pakhiunkhwa,

VERSUS

BLFORE THE }(H‘{BER PAKHTUNKHWA SERVICE TRTBUNAL P'E’{ﬂﬁ?‘.ﬁ?‘ﬂﬂ .

Sﬂrwce Appea} Vo 122“‘/2020

T ,{_(

21.08.2020
14.01,2022 Y % et

,"‘/

Dwectorate of Prot.ec.ut}on Khyber

iAppeIIant)

‘Govemment of Khyt:er Pakhtunkhwa fhmugh lts Chlef Se‘creLarv at C vﬂ

Secretariat Peshawar and oth‘_rs

"Respondents)

Syed Yahya Zahid Gl!iam Taimur haluf—‘r Khan &
Ali Gohar Durrani,

Advocates

i

Mubzrmmad Adezl But,
rdditional Advocate General

AMMAD SULTAN TAREEN .
ATIQ-UR-REHMAN WAZIR

For Appellants

Far respondents

CHAIRMAN
MEMBER (EXLCUIVE)

e

-----------------------------------

N MP—/

JUDGMENT

ATIO UR-REHMAN WAZIR N‘E'VlBER (E):-

Thls. single judgrﬁent .

shall dnspose of the instant serwce a'apﬂal as weii as the foiinw-ng connected

s=mce appeals, es commen CILEESthﬂ c:f Iaw and facts aire Inv alved iherem -

[y

Py .

8/2020 titled Zubair Shah
12 a'3]‘20?0 tltled Faroog Khan
1230/2020 titled Muhammad Amjld Ayaz
1231/2020 t#led Qalser Khan
1232/2020 titied Ashig Hussain

123372020 titled Shoukat Khan

1244/2020 titled Haseeb Zeb §

’.lw‘.-?r;wmn

/
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\'s'_/" )\'\‘n hence rhe Hrgh Court \nde Judgment dated 05 12 2019 dec1ared the. pF'titton as

P 9.-11125,»‘2020 titled Zahid Khen

*10. 11126/2020 titled Touseef Iqbal

emte s e

- Brief facts o'f.=the case are' that. the appellant was initially; appointed as

-Assrsmnt (BPS—ll) on contract basis In Ex- A"‘A Secretariat vrde order dated 01-
12- 2004 His servrces were regularlzed by the order of Peshawar- H1gh Court vide
]udgment dated 07 11- 2013 wnth éffect from 01- 07- 2008 in comp.uance with .
' cablnet decisuon dated 29 08—2008 Regulan atlon of the appeilant was detayed
S by the respondents for qulte longer anq in the meanwhlle, rr the wake of merger

of Ex- FATA Wlth the Province,- the appeHant alongwrth o.,hers were deciared
.' surplus vide order dated 25 06 2019 Feelmg aggneved the appellant alongwlth
others filed wr;t petmon Na 3704- Pia019 in Peshawar Hrgh Court but in the

e T e
I

’ meanwhrf( he appellaru alongwmh others were ijU:tEd in vanoue directorates,

mfructuous, whach was chalienged by the" appellanrs in the supreme court of'
' Pakns‘an and the supreme court remanded their case to thIS Tr 1bunal wde order
-_ dated 04-08- 2020 in CP No, 881/2020 Prayers of tne appe mtt" are that the |
|mpugned oracr dated 25 06-2019 may be set as:de and thz appellants may be
retalned/adlusted agalnst the secretanat cadre ‘borne at the sr.rength of |
Establiahment & Adl‘l‘llﬂiStl‘atIOF‘t Deoartrnent of . Cnnl errEtarlat Slmtlarly |
senlonry/promotron may 2lso- be gwcn to the appelfants s;nt‘e‘ the inception of | ’
“thelr employment in the government department with bar_k beneFts as per.
_ 1udgment titled Tikka Khan & others Vs Syed Muzafar Hussain Shah & athers
. -‘(2018 SCMR 332) as well as in tne hgnt of.;udgment of -larg‘er benc-n ‘of hlgh CDurt’
in w'r}teet.itian_No: 696/2010 dated 07-11-2613. o |

.03, - Learned counsel tor the appellants has conteaded that tne appenants has

\
not been treategd in accordance with idw hence their rlghts secured under the

Constltutmn has badly been molated that the Impugned order has” not been'

l’ukhhlkh\va T
Trvice Tritbonasd
Pwakyiavwies

. 8. 1245/2020 ti mad Zahir Shah ~ N o
. / D,:tf_edMuhamm'adZahrrShan___ _ - 32...
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© dated 29408-2008 and in pursua'nce of judgment of Peshawar Higl1 Coprt dated

- 07-11-2013, thEIl’ servrces were regulanzed with effect from 0;-07 2008 and the

: placed employees of ali the departments were transferrecj to thelr respectwe ’

, departrnents in Provrndal Government that placing the appol.ants m surplus pool

D

that the appellants were appomted in Ex—FATA Secretar:at on contract basls vide

_ mature service of almost ﬁ&een years may spoil and go in waste; that the illegal -

" and untoward act of the resaondents is also evtdent from the notlF catlon dated-

merged/erstwhlle FATA Secretanat departments but unfortunately desplte havmg

< same-,cadre . of posts at civil setretana the respondents Have carried out the

30

passed in accordance with Iaw, therefore is nat tenable and liable to be set asude, - 5 5 -

order dated 01-12.—20_04‘ and. in compllance v_w_th Federal Government decision

appellants were placed at the strength of Admmlstratlon Department of Ex- FATA
Secretanat‘ that the appellants were dlscrlmlnated to the effect that they were

placed m surplus pool vide order dated 25-06- 2019 whereas sennces of similarly

was not only Illegal but contrary to the surplus pool polll.y, as lhe appeliants

hever opted e placed in surplue pool as pcr section-5 (a, of the Surplus Pool

of 2001 as amended in 2006 as well as the unwﬂllngness of the appellants

is also clear From the respondents Ietter dated 22-03-2019; that by:doing so, the

d

08-01- 2019, where the erstwhile FATA Secretanat departments and dlrectorates
have been sh|fted and placed under. the admlmstraove contrql of Khyber N
Pakhtunehwa Government Departments whereas the appellam.s were declared'. .

surplus that billion of rupees have been. granteci by the Federal Go\fernment for
3

unjusttﬁable, |Ilegal and unlawful mtpugned order dated 25- 0b-2019 whlch is not
only the \nolatron of the Apex: Court Judgment but, the same W|ll also Vlolate the
Fondamental nghr_s of the appellants being enshrlned'ln -'the‘Constatutlon of .
Paklstan wnl senously affect the promotlon/semonty of the appellants that
dlscr:mlnatory approach of the respondents is evzdent from the ﬂIDtlfICB‘ElOﬂ dated
22-03- -2019, whereby other employees of Ex-FATA were not placecl Jin surplus

pool but Ex- FATA F'Iannlng Cell of P&D was placed aod merged mto Prownmal

Khvluu l"'llkhtuk.l\wa :
Ni\lLL qpitunad |
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\ P&D Department that declarmg the appeliant:, surplus ane subsequently«\ their - BL‘ -
. \4, ad;ustment in vanous depa*tments/du;ectorates are rl.legal whrch however were
| reqLured to be placed at the strength of Establishment & . Adrnrmstratlon
departrnent that as per Judgment of: the Hrgh Court, semonty/prorﬂottons of the
appellants are. requn-eci to be dealt wrth in accordance W|th the Judgment titled

- and W|th malaﬂde declared them surplus W'['IICh is detnmental 1o the interests of .

rethe appellants in terms of montto'v toss as. well as senlontyjpromotton, hence

I . x
interference of thls tnbunal would be warranted in case of the appehants L ' -

S 04." Learned Additional Advocate Cenera1 fo. the responr'ents has’ contended
wl that"-theappeltants has been _trea*ed at par with the law’ m vogue i.e. under

 section: 4 A) of the Crvu Servant Act, 1973 and the surp:t s poot oohcv of the
\\/J \W%rovmcsal government framed thereunder, that DroViso under Para—6 of the

, surpius poat pohcy states that In case the ofﬂcer,’ofﬂc'als dechnes to be

adjusted/absorbec in the above manner in accordance with the pnontv fixed a5

per his semontv in the integrated hst te shall Ioose the facnhty/nght of
ad]ustment/absorptxon and- would be requnred ‘to opt for pre mature rettrernent
from governrnent service prowded “that lf be doe* not fuifi ll the reqm51te
quahfvmg service for pre—mature retrrement he ' may be comoulsorv retired from
servlce by the competent authonty, however in the mstant case no aff davit is
-forthcommg to the effect that the appeliant refused to ‘be absortxed/ad;usted
_-_under the surplus pool pollcy of the government ‘that che apoeilants were
mmrstenal staff “of ex—FATA Serretanat therefore thev were treated under
sectron-ll(a) of the Civil Servant Act, 1973 that S0 far as the 1ssue of inclusion of
posts in BPS 1? and above of erstwhi\e agencv planmng |.el|s, I?&D Department

' merced areas secretanat is concerned they were planrnng cacre emplovees,

hence they were adjusted in-the relevant cad re of the provrr.mal government, that

after merger of eratvvhlle__FATA:tvrm the Provlnce, the Flnance Department vide

1' c ’ L LT haw-l“'
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drder dated 21- 11 2019 dnd 11: Ob 2040 created posts in the admmlstratwe

not meant fc;r blue eyed persons as Is allegad In the appea! that Ihe appellants

has- been treated in accordanCe with. Iaw, hence their appeais t;e:ng clevmd of

" mérit may be dismissed. . - .

.05,  We have heard 'l_earned counsel for the parties and have perused the

‘- . to contract emp'oyees worktng in ex- FATA Secret:anat through SAFRON D!wsnon B

. . ) i -
.record. - |
- 'I

06. Before embarkmg upon the lssue in hand it wou!d be approprlate to
explain the background of the case. Record revea!s that in 2003, the federa!

' ;,gouer‘nment Created 157 regula; posts for the erstwhile FATA Secretay [at, against

° . ’ . . (, .l.. i ' . '
which 117 employees including the appelia’nts were appointed on contra‘ct.bams in.

N © 2004 ’r?;lf/tllng all the codal formaht;es Contract of cuch employees was'
N

T'?gnewed frord tlme to time by v:sung office. orders and to thts e!fet. the final

extens:on‘was 'ﬂccorded for a further perlod of one year w-th e:“fec-.t from 03-12-

2009. In the. meanwh:le, the rederal government decaded and 1SSL|:.d mstructmns

'frorn BPS-1 to 15 shan be reguian?ed and deas:on of cabmet would be appncable.

for regular:zatmn of ccmtract appomtments in respect of contract employees |

morkmg in. FATA In pursuance of the dlrectwes the. appe{lants submitted

apphcatlons For regularlzatlon of thelr appomtrnents as per cabmet decision, but

3 such employees were not regulamed under the pleas l'hat wde nouﬂcatxon dated

71-10-2008 and in terms -of the l:entrakly admmlstered-trzbal areas (emp[oyees

status order 19?2 Pres.ldent Oder No 13 of 1972), the employees working in

:FATA shall, from the appomted da}r be the empioye._s. cf Ithe prownddl

gavernment on deputatson to - the - Federal Governmem w;thout deputatlon'

dated 29 08 2008 *hat atl those ‘employees workmg on contract aga:nst the posts.

departments In pursuance of - request of establ:shment department wh:ch were'

allowance, hence they are not entutled to be regulanzed unc‘er the pohcy declsmn'

Gated 29-08- 2008

[N
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07, . In 2009, the proirincial government prorﬁ‘ulg'ated regtil'arization of service

Act, 2009 and in pursuance the appellants approached the additional chief

,.secretary ex-FATA for regulanzatron of their services. accorcrng",f, But no actlon
was taken on thelr requests hence the appe!!ants ﬂled writ r‘etltlon No 869/2010

for regulanzanon of their serwces, which was- aliowed vide ]udgment dated 30-11-

© 2011 and, servsces of the appellants were regu[anzed under tte regularlzatlon Act,

_.‘2009 agamst whlch the respondents f led Civil appeal Ne -29 P/2013 and the "

. Supreme Court remanded the case to the High Court Peshawar wlth direction to

' re-examlne the case and the Wnt Petltion Mo 969f2010 shall be deemed to be

pendmg A three member benoh of the Peshawar Hrgh Court decnded the issue

- vide 3udgment -dated 07-11—2013 in WP No 969/2010 and ser\nces of the

U )l\/ﬁpare semce structure so as to reguiate therr permanent remployment ln exs

objecti\res highliehted above The erpondents howeir'er, delayed -their .

appella swere. regu!anzed and the reSpondents were given three months time to

FATA Secretanat ws-a vis therr emoluments, promotlons, retrrement beneﬂts and

intelr-sel;seniorit_y with further dlrectlons to create a tas& force to a_chreve the

TV

regulanzatuon, hence they Fled coc: No 178- P/2014 anc. ‘in cc mphance the

-

respondents submltted order dated 13 -06-2014, wher'\by serwces of the

appe!lants were reguianzed vrde order dated 13-06- 2014 wnth effect from 01 07-

‘ 2008 as well as a task force commrttee had been constrtuted by Ex-FATA

Secretanat wde order dated 14 10 2014 for preparatron of ser\nce structure of

such employees and sought tlme for preparatron of service ruleq The. appenants

“again fled CM Ne. 182-P/2016- with IR in COC No 1?8 P/2014 iy _WP No -

969/2010 where the learned Addrtronal Advocate General aiongwrth depaltmental
t

representatwe produced letter dated 28- 10 2016, whereby servrce rules for the’ -

secretanat cadre employees of Ex-FATA - Secretanat had been shown to be

formuiated and had been sent to secretary SAFRAN'for approval .hence vide

Judgment dated 08- 09 2h16 Secretary SAFRAN was d:rccted to finalize the :

matter wathm one month but the respondents mstead U‘ dozng the needful,

2b -
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‘ . S|m|1ar cadre of post of the rest of the CIVI| secretanat empleyees

. declared all the 117" ernp!dyeee-includlng the appellants' as surpius vide order-

dated 25 06- 2019 agamst ‘which the appellanm filed Writ Petrtron No 3704-

Pf2019 fer decianng the. rmpcgned order as ret asrde and retammg the appetiants.

in the CIVI| Secretariat of estabhshment and admmlstratron department ﬁav:ng the

.
| .
PR

, . . * . r . . .
‘ ;-DB._ Durmg the course of hearmg, the respondents produced copres of -

notlrcations dated 19 07- 2019 and 22- 07—z_019 that such empioyees had been
adJustedjabSOrbed in varlous departments The High Court. \nde 3udgment dated
“ 05-12- 2019 ‘ObSENEd that atter thelr absorptron ‘now they. aie regu1ar empldyees _

of the prevmclal government and would be treated as such for aH intent and

purposvnh@ng therr senrorlty arid so far as thEII' ether gnevance regarding

eir retentzon in civil, secretanat is concemed belng cwrl servants it- would

“involve - deeper appret:latton ‘of the vires of the pohcy, whrch have not been

impugned in the wnt ‘petition and in case the appellants stnI feei aggneved

regarding any matter that cou1d not be %egally wrthrn the framework of the said

policy, they woutd be 1egai|y bound by- the terms and condltlons of semce and in

wew of bar contalned in Arucle 212 of the Cdnst1tut|c-n, Ehl:; cc:urt could not

emdark upen to entertaln the same. Needless to mentaon and we expect that

-

r(eeplﬂg in vrew the ratio as contamed in-the ]udgment tu:led leka Khan and

others Vs Syed Muzafar Hussain Sl"ah and others {2018 SCMR 332), the seniority

3}-

= would be determmed accordmgly, hence the petttlon was derlared as infructuous

‘ and was drsmtssed as such, Agamst the judgment of H:gh ourt the appellant;,

Fled CPLA No 881/2020 in the Supreme Courl: of Pakistan, whrch was dlsposed of
vide ]udgment dated 04-08-2020 on the terms that the pet|t|eners Chould‘
approach the servrce tribunat, as the issue berng terms and condrtson of therr'

) servlce, dees fall within the Junsductrcn of service tnbunai hence the appeiiant‘ :

filed the- instant se‘rvrce a_ppeal. ’

T e T VAN




. - . AN

.09' _ Maln concern of the appellants in -.he mstant service appeal is that in the - 3 g — |

: F rst place declarlng them surplus is |llegal as they were senrmg agaunst regular-

posts ll'l admmlstratlon depar*rnent t:x-FllTn hence thelr servu.es were requrred'

to be transferred to Estahllshment & Admmtstratlon Depar*rnent of the provmoal

government like other departrnents of Ex—FATA were merged in the!r respectwe

¢

‘ X departrnent ‘l‘hezr second stance Is that by declarmg thern surplus and the:r
_sohsequent ad3u trent |n dlrectorates affected them in monltor; terms as well as
thelr semor:ty,fpromotron also affected belng placed at the bc“tom or the senrorlty g

line. - o L o A

'10. In view of the foregoing explanation in the ﬁrst‘,ﬁ place it . would be

approprla

ellants, due to whu:h the appellants spent a!most twelve years in protracted

.itlgatton nght from 2008 till date. The appellants were appomted on contract h

basis atter fulﬂllmg all.the codal farmalities by FATA. Secretanat admmlstratlon

\ i

‘wing but therr services were not regularlzed whereas 5|m|IarI\,* appomted persons

by the same ofF ce wath the same terms and condmons wde appomtments orclers

dated 08- 10 2004 were regularlzed wde order dated 04 04—2009 Slmtlarly a

‘ batch of another 23 persons appomted an contract were regulanzed vlde order :

dated 04- 09 2009 and stilf a batch of another 28 persons were regularlzed vide

‘l..

of then serv:ces wrthout any vallo‘ reason. In order to regulance therr servlces, the
. appei_la_nts repeatedly_ requested the responden_ts -_to.cons_lder. th_em at par with.

" those, who were regularized and- finally they 'submitted  applications ifor

s

o - ‘ SEe e
-implementation. of the decision dated 29-08-2008 of the t';edefraf government '

- where by all those employees workmg in FATA on contract were ordered to be

LT

" reqularized, but their requests were cleclmed under the plea that by. virtue of

presndenttal order as d:scussed above they are employees of provmc:al -

i

government and only on deputat:on to FATA but without deputatson allowance,

e am

count the dlscnmmatory bEhaVIOFS of the respondents w:th the-

SCaR
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hence they cannot be regularrzed the fact however remains that they were not

| weoployee of provincial government -and were appornted bv admlnlstratron
: deoartment of Ex-FATA Secretarlat out due to malaﬁde of the respondents thev
. were repeatedly refused regularlzatlon, whrch however was not warranted In the

_meanwhile, the plOVlnClal government promu gated Regulanzatron Act, 2009, by

vlrtue Of which all the contract employees were regularlzed but the appellant
were again refused "egularrzatlon, but wrth no plausrble reason,. hence they werg

again drscrlmrnated and comoellmg them to file Writ Petrtron-ln Peshawar High.

Court, whrch was allowed v:de Jurlgment dated 30 11 2011 WlthOLt anv debate,
‘as the reepondents had already declared them as provrrcral emolovees and there -
Was. nolreason whatsoever to refuse such regularrzatlon, l:ut the respondent

" instead of their r89ula“|7atl0n filed CPLA in the Suprema Court of Pakrstan

agarnst S decrsron, which agam was an ac:t of drscrlmmatlon and mala lde,

U ‘h where the respondents had taken 2 plea .hat the ngh Court had allowed

-

o e

-'“reoulanzatlon under the regolarizatlon Act, 2 2009 but dld not - drscuss their

regularlzatlon under the polrcy of Federal Government lald down in the ofﬁce

_memorandum rissued bv ‘the cabinet eecretarv on 29-08 2008 drrectrng the_ N
: regulanzatlon of services of contractual emplovees vvorklng *ln FAl’A hence the
Supreme Court remanded thelr case to High Court to examlne this aspect as well.

‘A three member bench of ngh Court heard the argument;, where “the

" respondents took altumn and agreed to the pomt that the a,,oellants had been _

4

' dlscrlmlnated and they will be regularized but sought time for creatron of posts

and to draw servlce structure for thece aod other emplovees to regulate therr

v

' oermanent employment The three memoer bench of the I-Ilgh Coort had taken 2

serious view of the unessentlal technlcalltres to block the way of the appellants

who 00 are entrtled to the same rehef and advrsed the |e5pdndents that the

I \ \‘

oetltroners are suffering and are in trouble besrdes mental agonv, hence suc.h

regulanzatlon was allowed on the Easis of. Federal Government decrslon dated 29— T

08-2008 -and the appellants were, declaled as civil. servants of the FMA'

BT Ji2¢ E’l*’;
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becretarrat and not of the provmcra! govemrnent In a manner the appellants

were wrongly refused their rrght of regu!arrzatron under thé Federal Government :

Poircy, whrch was conceded by tht, respondents before three members bench

. but the appet!ants suffered for years for 3 srngie wrong refusal of the

e

respondents whno'put the matter on the back burner and on the ground of sheer

)

techmcalltres thwarted the process despite the repeated direction of the federal

government as well as of the judgment or the courts. ':rnally, Servrces of the

appellants were very unwr!lrngiy regularrzed in 2014 wrth effect from 2008 and

that too aftér- contempt of court proceedrrgs Judgment of the three member -

'

bench..is very clear and by vrrtue of ‘sich )udgment the respondents were_

requrred to regulartze them in the first place and to. own them .as their own
o

employees borne the strength of establrshment and admrm tratron department

: ecretarlat but step-motherly behavior of the respondents continued

r

unabated as nerther posts were created for them nor servio_ ruleL were framed .

for t'ner'n as were commltted by the re_-.po"rdents before the -~hgh Court and such |

commrtments are part of the” ]udgrnent dated 07»11 201‘1 of Peshawar Hrgh

Court. In the wake of 2Sth Constrtutronal amendments and opon rnerger of FATA

Secretariat into Prowncral Secretar.at, aIl the departments alongwrth staff were

‘merged rnto provmcrat departments Placed on record is notrt” cation ‘dated 08 01~

2019 where P&P Department of FATA Secretarrat was handed over to provincial

PO Department and law & order department merged lnto Home Department . '

vide notrf' catlon dated 16- 01-2019 Fman ce department merged into provincial

' _Finance department vide notiﬁcation dated 24-01‘-2019 edu::atron _department
vide order dated 24- 01 2019 and srmr!arly ali. other dnpartment .-ke Zakat & Usher :

Departrnent Populatlon Welfare Department Industnes Technrcal Educatron'

{inerals, Road &Inrrastructure Agrrculture, I‘orests Irngatrnn Sports FDMA and

others were rnerged into respectwe Provrncra! Department but the appeltants-

berng employees of the admrmstratron department of ex-FPTA were not rnerged :

'I

rnto Provincial stabhshment & Admrnrstratron Departmer.t rather thet were

P e

YT A




. . . . 11
L] .

o reason for. declarmg the appeliants as surpius, as total strength of FATA

Secretariat-from BPS 1 to 21 were 56983 of the cwsl adminrstratzon against which

' -.employee'e of' provin‘cia! government defunct FATA DC, employees appointed by

4w

FATA Secretarlat hne dlrectorates and autonomous bodre*; etc were |ncio:ded, |

| dmongst whlch the number of 117 empioyees including rhe appeﬂante were' :
: .granted amount of Rs. 25505.00 mllhon for smooth transrt;on of the employees
WeH as departments & prov'.m:|a1 departments and to this effer't a summery

was subrmtted by the provmoal government to the Federal Government whlch -

was- accepted and vide notlf“ cation dated 09 04-2019 provmc:lal government was'
* .asked to ensure payrnent of salaries- and other obhgaton,' expenses, mcludmg
_ terrnma benef ts as well of the employees agamst the regular sanctioned 56983

posis of e”admmistratwe departments{attached dlrectorates{ﬁeid formatlons of

k/,JMtwhne FPTA whlch shows that 'che appeﬂants were elsr.; workmg aaalnst

sanr:tloned posts and they were. requrrec! to be smoothh,r merged with the
estab‘ﬁshment and admmactratlon depaltment of provlru:lal government but to
their utter drsmay, they were dec ared as surplus msprte of the far;t that th-—y '
WEre posted agamst Sanctloned posts and declaring them surpius, was nNe more
“than- rna‘laﬂde of the . respondents Another dlscrlmtnatory ;behthor of the
' responqents oan he s._een, when a total of: 235 posts were createci vtde order'
;_-dat.ed. 11-06-2020 in administratw‘a departments e Fmance home, g_ocal

Government Heaith, Enwronment lnforrnatron, Agriculture, Irngatuon, Mineral

and Educatlon Departments for ad]ustment of the staff of the respectwe

T departments of ex-FATA‘ but here agaun the appellants were drscnm:nated and no

post- was created for them in Estabhshment & Adm|mstrat|on Department and
they were declared surplus and 'later on. were’ adJusted in various d;rectorates,

' wh:c‘\ WwWas. detnmental to their rlghts m terms of monetary beneﬁts, as the | -

, allowances admlssn:ﬂe to them in thelr new places of adJust'nent were |ess than

the one admissibie in civil secretanat. Moreover, their senic; lty Was also affected
| sl . FEOYE D

declared-surplu's Which was'discr'rminatory and based on maicnde, as there was L! ’ P
’
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_ as they were placed at the bottom of senrorlty and thelr oromotlons, as the

appe‘.!ant appornted as Assrstant is stili \{uorkrng as Assistant . m 202 are the
factors, whlch cahnot be |gnor ed and, whrch ,,hows that m;ustrce has been done o
the appellants, Neediess to mentlon that the respondents faﬂed to appremate that
the Surplus Pool Pohcy-ZOOl drci riot apply to t'ne appellan’rs since the same was

soecrﬁca Hy made and meant fdr deallng with. the transition C!f d1strict system and

resu‘tant re- structurmg of governmental offices under the devotut:on of powers

o

from prov.ncral to local governments as such the appellants service in erstwhile

- FATA Secretariat (now merged area secretanat) had no nes us whatsoeve. wrth

t'ne same, as nerther any department was abohshed hor any’ post, hence the

_ pohcy applied on them was totaily :llegai Moreover the concerned

d counsei for the appe\'lanta had added to theur miseries by contestrng their

' cases in Wrong. forums and to this effect the supreme court of Paknstan i t'nerr

case. in cwd petmon No 881/2020 had also noticed that the petitloners bemg

pursumg thelr remedy before the wrorg forum, had wasted much of their ttme

. and the qervrce Trlbunal shau ]ustly and sympathetrca'rly cons:der the questlon of -

delay in accordance with Iaw To th\c eF*ect we fEE'. that the oelay Orcurred due to

wa:tage of time before wrong forums but the appel!ants contmuousty contested

‘their case WIthout any break for getting justice. We, feel” Lhat their case was
- already spor!ed by the respondents due to. sheer technrcahtres and wrthout

touching rnent of the case The apex court-is very clear on the pomt of ltmrtatlon_

that cases should be . consrdered on merrt and: rnere techmcahnes mdudmg
hmrtatton shall not debar the appe!lant., from the rights accrued to them In the
instant case, the. appellants has a strong case on merlt ‘hence we are inclined to

condone the delay occurred due to the reason mentloned above.

11, We are of the consrdered opmron that the appellants‘hae not‘been treat_ed

-in accmd_anc_e with law, as they Were empkovees of admlnrstratron department of

_ t_he e_>5-._FATA and such stance was accepted by the res pdndents in their comment

. Wiy e
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SUbrn:tted £0 the Htgh Court and the H|oh Court vnde ]udgrnent dated 07-11 2013 t’ % .. / '.

deciared them clvti servants .and employees of admtmstratlon department of ex-
FATA Secretarlat and reguianzed theti‘ servzces agamst sanctuoned posts, despute

they were declared surplus. They were discriminated by not transferring thezr

servlces to the establlshment and adm:nistrat:on departrnent of provincial

government on the analogy of other employees transferred to the|r respectlve

departments in provlnc:al government and m case of nor- ava:iabmty of post

Fmance department was reqmred to create posts in Estabhshrnent & .

Adminlstratlon Department on the’ analogy of creabon of posts in other

Admln:stratwe Departments as the Federal Government had granted amount of

appeHants and’ declanng thern surplus was unlawfui and baaed on malaf ce and
on thlS score’ alone the mpugned .order is-ligble to be set a5|de. The correct
course 'wo'uld have been to create the same number of vacancies in thelr

respectwe department i.e. Estabilshrnent & Admmastratwe Department and to

post thern in the|r own departnnent and issues of thelr sensonty}promotlon was

Yt I. ~

p———

ii-.’ We have observed that grave In]USt'.CE has. been meted out to the
appellants in the sense that after contestmg for Ionger for their regulanzabon and '
.maliy atter gettmg regulanzed they - weere st|li deprwed of the semce
structure,{rutes and creation of posts desplte the repeated dn-ecttons of the three

member bench of Peshawar Hugh Court in its Judgment dated 0? 11 2013 passed

. in Writ Petition No. 969/2010 The same dlrectlans has st:ll not been wnplemented '

and the matter was made worsg when 1mpugned order of placmg them in surplus

pool was passed whlch dlrectly affected their" sen!onty and the future career of .

' the appeliants after puttrn_g_m 18 years of serwce and haif_ of their service ha_s -

already been wasted in .li'tigation. 3

<
s
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tlion for a total strength- of 56983 posts incluc‘rng the \posts of the




conrieoted serwce appea!s-mw

' ?"':"In wew of the foregoung drscussron the mstant appeal a!onngth L

el
"t

accepted The |mpugned order dated 25 06-201975 .-+

it

:{;--'set asu:le wrth d:rectlon to the respondents bo adJust the appellants in their

' ‘:-_respectlve department xe f:'stab‘hshment & Admmlstratlon Depattment Khyber _"_

'Pakhtunkhwa aga:nst their respectxve posts and m case of non avallabiilty of'-l

: posts the same shall be created for the appellants on the same manner, as were

created for other Admmlstratwe Departments vlde Flnance Department

_ -'notlf”catron dated 11- 06-2020 Upon their adJustrnent in- thelr respectlve
S \'.'—"-“"__"'"“'

department they are held entztled to all consequent:al beneﬁts The ]ssue of tnerr '

,,sen[onty[promotron shail be dealt wr'rh in- accordance “with the prowsiona

| contamed m CM! Servant Act,, 1973 and Khyber Pakhtunkhwa Government

Transfer) Ruies 1989.. Needless to mention ancl is. expected that in view of the

- ratio as contained II'I the judgment tJt!ed Tikka Khan and othera Vs Syed Muzafar :

‘Servants (Appomtment Prornoﬁon & Transfer) Ruies, 1989, pamcu[arly Sect|on- -

.17(3) of Khyber Pakhtunkhwa Government Servants (Appomtment Promotion &

: Hussa:n Shah and others (2018 SCMR. 332), \the senionty wouid be determlned

accordmgly Partles are 1el’t o hear thelr own costs, Fule be conagned to record .

©room. -«

. ANNQUNCED

14.01. 2022

(ATIQ-UR-REHMAN WAZIR)
_MEMEBER (E)

. e it i el

N .:‘.‘ - o - oo
& L. Segllun ﬂf wa .),/ :
D;.inL i)
&:ﬂt of Bolwtl‘r ol ¢ C"py
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To, Vo %(l : f’ é |
-The Chief Secretary, "1;_)91 0%’ 1 v qu
Khyber Pakhtunkhwa, Peshawar. ANV

Subject:- ' DEPARTMENTAL APPEAL _ AGAINST __ FOR
ABSORPTION/ADJUSTMENT OF THE APPELLANT IN THE
ESTABLISHMENT DEPARTMENT

~~Respected Sir! - - .~ .

1. Thatthe appellant was initially appointed-as’ §7EN0C G bhet i
- the erstwhlle FATA Trlbunal vide order dated 6%-03- 2067

2. That after 25" amendment when FATA was merged in the

- Province of Khyber Pakhtunkhwa, the services of the appellant

N was handed over to the Home Department of the Provincial
Government of Khyber Pakhtunkhwa instead of handing over to

Establishment Department like other FATA secretariat
employees. :

3. That unfortunately the Secretary Home Department instead of
adjustment of the appellant in the secretariat _group imposed major
penal‘ty of removal from service on the allegatlon that the

appellant himself appointed against the ibid post in violation of

rules and policy vide order dated 17/01/2022.

4. That feeling aggrieved the appellant knocked the door of the
. Khyber Pakhtunkhwa Service Tribunal in Service Appeal
" No 82/202> and the august Services Tribunal allowed the
service appeal of the appellant and reinstated the appellant in'to
service with all back benefits vide judgment dated 03/03/2022

5. In response the Secretary Home Department implemented the
Judgtglent of the Service Tribunal by reinstating the appellant into
service with all back benefits.

6. - That after reinstatement in service the appellant was allowed/
granted Secretariat allowance by receiving Rs. QO%;?C)O/ ~ as
arrear of secretariat allowance but unfortunately during the next
month the said allowance was dis- contmued to the appellant
without ass1gn1ng any reason and rhyme.
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That as all the employees of FATA Secretariat were absorbed in
the Khyber Pakhtunkhwa Secretariat as employee of the
. Establishment Department, therefore, the appellant being
- employee of the FATA Tribunal is also entitle to absorption/

adjustment as .Secretariat employees i.e. employee of the .
Establishment Department

. .That recently Vide a consolidated judgment of the Khyber
akhtunkhwa Service Tribunal dated 14/01/2022 the Khyber
akhtunkhwa Service Tribunal allowed the Service Appeal of the

erstwhlle FATA Secretariat employees by directing the

Establishment Department to absorb them in the secretariat group

of Khyber Pakhtunkhwa i.e. Establishment Department.

That in light of the ibid judgment the Establishment Department
whereby all the employees of the FATA Secretariat were
absorbed/adjusted in the Establishment Department, therefore,
the appellant being employee of the Erstwhile FATA Tribunal is
also deserve to be adjusted/absorbed in the: Establlshment '
Department/Secretarlat group against their respective posts
*Forgomg in view, it is humbly requested that the appellant
- may kindly be adjusted /absorbed in the Establishment
Department, Civil Secretariat and on the analogy of similarly

placed person as per judgments of august Khyber Pakhtunkhwa
Service T rzbumzl Peshawar dated 14.1.2022.

.. it R i Mohg}n /W)Wﬂ}
IDatedt-__Q:f /Q§/2024 ‘. : ' CSWL ! Q.

Tawtpht




VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA -
SERVICETRIBUNAL,PESHAWAR.

APPEAL NO: oF 20047
o (APPELLANT)
ﬂ//&/m’ )y MNalds— (PLAINTIFF)
(PETITIONER)
VERSUS
; (RESPONDENT)
?J//Vf (DEFENDANT)

I/W /774% ) f/;»‘ PN toin ]

D¢ hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,

withdraw or refer to arbitration for mefus as myfour

Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposited on my/our account in

the above noted matter.

Dated. / /202

LI

ACCEPTED

NOOR MOHAMMAD -
ADVOCATE SUPREME COURT
(BC-10-0853)

| (154Mm;c%985-5)
WALEED ADNAN %
UMAR FAROOQ MOFH1AND

KHA 'M
Hidr

MUJEEB UR REHMAN

OFFICE: ADVOCATES
Flat No. (TF) 291-292 3™ Floor,
Deans Trade Centre, Peshawar Cantt.

(0311-9314232)




