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The appeal presented  today by M . Noor

v

1 hearing before Single Bench at i’;:-.sl'xz-n-\»'.a-_n'_(Snf' Or. 1'0_.2024'..

| Parcha Peshi given to counsel for the appeliant.

By order ol the Chairman

7

RECISTRAR

Muhammad Khattak Advocate. [t is Tixed for preliminary{ - -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO. [ 5 OJ 12024

v/s

MR. MUHAMMAD ADNAN GOVT: OF KP ETC
INDEX |
s. 'DOCUMENTS ~ [ANNEX | PAGE
'NO. | | |
1) | Memo of appeal with affidavit ,;_' 3
2) | Copy of appointment order A Y
| Copies of the judgment -and order dated 03/03/2023 |
3) B&C |
| &office order dated 15/05/2023 -28
4) |Copy of order pay slips D 293,
5) | Copy of judgment dated 14/01/2022 E |3 m
6) | Copy of departmental appeal - | " vF s 46
7) |Vakalat Nama ' i | 7-
_Dated: \5-09-2024 ! APPELLANT '_
| | THROUGH: _ S
NOOR MUHAMMAB KHATTAK

o e e

ADVOCATE SUPREME COURT




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL No /é D? / 2024

~Mr. Muhammad Adnan, Assistant (BPS-16),
Home & Triba!l Affairs Department,
Government of Khyber Pakhtunkhwa, Peshawar . .
: O aissasesasans wxxaisssnnssciansssAPPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary Establlshment Department, Khyber Pakhtunkhwa,
Peshawar. _

3- The Secretary to Government of Khyber Pakhtunkhwa Home &
Tribal Affairs Department, Peshawar.

4- The Secretary -to Government of Khyber Pakhtunkhwa, Fmance
Department, Peshawar.

...................... ++-.-RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE RESPONDENTS BY NOT ABSORBING/ADJUSTING THE
APPELLANT IN THE ESTABLISHMENT DEPARTMENT, KHYBER
PAKHTUNKHWA, PESHAWAR AND NOT DECIDING THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

Prayer:-

That on_acceptance of the instant service appeal, the
respondents may kindle be directed to adjust/absorbed the appellant in

Establishment Department against his respective post of Assistant (BPS-

3) with all back_benefits including seniority. Any other remedy which

this august Service Tribunal deems fit that may also be awarded in favor

of the appeliant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as |

under:-

1) That the appellant was mitlally appointed as ASS|stant in the
erstwhile FATA Tribunal vide order dated 08/03/2019. Copy of
appointment order is attached as annexure...,veesees N welA

t

2) That after the merger of FATA into province of KP as a result of 25t

Constitutional amendment, the services of the appellant was placed
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e
at the disposal of Home Department instead of ‘Establishment |
Department like other employees of FATA Secretariat.

3) That astonishingly the appellant was removed from service,

whereafter the appellant feeling aggrieved, filed Service Appeal No
779/2022 before the Khyber Pakhtunkhwa Service Tribunal and the
same was allowed by reinstating the appellant with back benefits
vide order dated 03/03/2023. Copies of the judgment and order
dated 03/03/2023 & office order dated 15/05/2023 are attached as
ANNIEXUNCunsnanansnnnenanstnsnssarasnatnnsussssssnsnnnssunnunancanssansnnnsnns B&C

4) That after reinstatement in service the appellant was granted

secretariat performance allowance in shape of arrears amounting
to Rs. 4,08,700/-, however, the said allowance was dlscontlnued in
the next month. Copy of order pay sllps arg’ attached ‘as
BN XU assnsusnssnnsnssassasnnssnsnnennsrnnenssssssansssnasnsnnamsens PPN »

~ 5) That the erstwhile FATA Segretariat employees were absorbed

BN

7)

~

/adjusted in the Establishment Department vide consolidated

judgment of this Honourable Tribunal dated 14/01/2022. Copy of
judgment dated 14/01/2022 is attached as anNexXure.ceesesnsrensns E

That in light of the ibid judgment, the appellant being an employee
" of erstwhile FATA Triburial is also entitled to be adjusted/absorbed
in the Establishment Department, hence the appellant filed a
departmental appeal for his adjustment/absorption in- the
~ Establishment Department, but to no ava:l Copy of departmental . .
appeal is attached as annexure..ccsvommsnsrnsens cerarasanrsrarEREErEnS F

That the appe!lant feeling aggrieved having no other remedy, but
to file instant service appeal on the grounds inter-alia as under:

GROUNDS

A.

That the in action and action of the respondents by not
absorbing/adjusting the appellant in the Establishment
Department is against the law, facts and norms of natural justice.

That the respondents have not treated the appellant in
accordance with law and rules and such the respondents violated
article 4 and 25 of the Constltutfon of the Islamic Republlc of
Pakistan 1973. -

~ That the appellant is fully entitled to be absorbed/adjusted in the

- Establishment Department against his receptive post under the

principal of parity in light of consolidated Judgment dated

14/01/2024 of this Honourable Tribunal.

!
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D. That the action of the respondents is arbitrary and based on clear
malafide by not absorbing/adjusting the appellant in the
Establishment Department, - -

E. That as all the FATA secretariat employees have been adjusted in
the respective Departments, therefore the appellant .is also
entitled - for adjustment/absorption in the Establishment
Department. -

F.  That till date neither the appellant and his colleagues have been
adjusted in the Secretariat Group nor they have been adjusted in
the Establishment Department which affects the basic rights of -
seniority and promotion. ‘

G.  That the appellant seeks permission to advance other grounds at
~ the time of arguments.

It is therefore, most humbly prayed that the instant appea'l'of
the appellant may kindly be accepted as prayed for.

Dated: '¢ -09-2024 ' APPELLANT
- THROUGH: . ,

- NOOR MUHAMMAD KHATTAK

ADVOCATE SUPREME COURT

v UMAR FARCOQ MOHMAND

WALE%SQM/

& ' u/;“ ’ .'l,.' _
KHANZADA GUL ~ ¢ | .,
- ADVOCATES HIGH COURT
CERTIFICATE: . ¢ _ '
No such like appeal is pending or filed between the parties on the

subject matter before this Honorable Tribunal.

Advo;ate

L

AFFIDAV ;1 .
I, Mr. Muhammad Adnan, (the appellant), d_o ,‘h‘er‘e{by solemnly affirm

- and declare on oath that the contents of this Service Appeal are true -

and correct to the best of my knowledge and belief and that nothing

has been concealed from this Hon'ble tribunal. ‘@2%
| . DEPONENT
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o _ REGISTRAR FATA TRlBUNA]-,

- PESHAWAR

ORDER

4 B -

No. R/11/2018-19/ Nfé - dated: 08.03.2019 On Recommendation of the Departmerital Selection

. e
IR 3

Comnuncc the CD'“P'?“’"‘ Authofity is pleased to appoint Mr..Muhammad Adnan S/o Tasheeh Ullah against the vacant post
of Assistant/Moharar BPS5-14 (15180-1170-50280) in FATA Tribunal at Peshawar under rule 10 sub rule 2 of Civil Servant

{(Appointment, Promotion and Transfer) Rules 1989 on the folloving terms and conditions:

Terms&cbnditions; ' ‘ Y | .

1. He will get pay at the minimum of 8PS-14 |ncludmg usual allowances as adrrusSlble under the rules. He will?
. beentitled to annual increment as per cxlsttng pohcy
2. He shall be governed by Civil Servant Act 1972 s purpose of pension or gratuity. In fies of pension and
gratuity, he shall be entitled to receive such amount as would - be contnbuted by bim towards General
Provident Fund {GPF} along with the contributions made by Govt: to-his actount in the satd furnd, in:
prescribed manner, ' '
3. in case, he wishes to resign at any time, 14 days%;notlce will be necessary and he had thereof,thdaxspav
will be forfeited. . :
4. He shall produce medical fitness ‘certificate from Medical Supermlendent{ Civil Surgeon before: jommg
duties as required under the rule.
. He has to join duties at his own expenses.
6. (f he accepts the post on these conditions, he sh ,uld report for duties wnthm 14 days of the receipt of this
order.

R

REGISTRAR

. FATA TRIBUNAL
Copyto; * i
01. The Accountant General Pakistan Rewenues Suls Office, Peshawar.
02. Psto ACS FATA, Peshawar,
03. PSto Secretary Law & Order FATA, Peshawar,
" 04, 'PS to Secretary Finance FATA, Peshaviar. ;
05. Personal File.
06. Official Concerned. -
REGESTRAR
. FATATRIBUNAL"
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“Mr. Reedad Khan,gBx-Chowkidar (BPS- 03) Ex-FATA Tribunal,

---4; e e Serwr:e Appea[ No 77572022

—

Service Appeal No.J740022 tided . “Reedad Khan-ve-The Ch:&j Secreawy. Goverimens of Klwber
Pakhtunkiwa, Civil Secretariat, Peshawar and others ™, decided o 03.03.2023 by Division Bench conprising
. Nelim Avshad Khan, Choiraien. und Ms. Rozina Re}rman Member, Judicial, Kky&er Pakbmnﬂmu Ssmcn -

Tribunuf, Pe.rhawar

| KHYBER PAKHTUNKHWA SERVICE TR[BUNAL
PESHAWAR.

BEFORE: KALIM ARSHAD KHAN. ... CHAIRMAN
ROZINA REHMAN .. MEMBER (Judlcml)

Servzce Appeal No.774/2022 |
Date of presentation of Appeal...............11,05.2022™ """

Date of Hearing...............c.ocoevivuiniin 03.03.2023 .
Date of Dec1s:0n ................................ 03.03.2023 -

Home & Tnbal Af'falrs Department, Peshawar
T st sttt s st tane s rtren s nntaerarnnannnne Appeﬂam_

4o
il N .

i The Chief Secretary, Government Of Khyber Pakhtunkhwa, le '

Secretariat, Peshawar.
The Secretary Home & Tribal Affairs Depa.rtment Kh'yber'
Pakhtunkhwa, Peshawar. *

. The Secretary Establishment Department Khyber Pakhtunkhwa _

Peshawar.

.Ibi.llllI.llIll.l....lll.bi.l.;llll...llll ----- -‘..a-g..-.‘-a;l-.o.. ----- (Respﬂnde”ts) """'

, " Date of presentation of Abpeal ........... ...11.05 2022
3 - Date of Hearing............. seeeneeneninn03,03.2023
Date of DECISIOI‘! ....... 03 03.2023 -

-

Mr. Sammllah Ex-KPO (BPS 16) Ex-FATA Tribunal, Home &

-. Tribal Affairs Department, Peshawar .

2

Pagel

LR TSNPt ANIGIRETN AR R AR RN N NY) OIOCO..lll.l! sdan .l.‘. elvesras QllAppeilMt

Versus

. The Chief Secretary, Govemment Of Khybef-Pakhtunkhwa, Ci\_f_:ill

Secretari at, Peshawar.

The Secretary Home & Trlbal ‘Affairs Department, Khyber T

Pakhtunkhwa, Peshawar. ,
The Secretary Estabhshment Department, Khyber Pakhtunkhwa
Peshawar.

l"l..‘.lit lllll vaseEns Crpderenn tspay PREACRNSOORETS Asovavees I(Respa”de”m') )
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A - " Service Appeal No774/2022 lided “Reedad Khan-vs-The Chief Secretary, Government of  Khyber _ _
’ ‘ " Pukhtunkinea, Civil Secretarial. Peshawar and others”, decided on 03. 03 2023 by Division Bench comprising .
- - , . Kattin Arsiad Khan, C.ﬁmrman am.' Ms. Rozina Rel Han. Member, Kkyber khienkh SENJ;:? C G
S . <L Tribandd, Pe'sh:nvar 5 L . Ce "_' -0 -~
3 Service Appea! No. 77&0022
. Date of presentation of Appeal ............... .. 1105, 2022
Date of Hearing........... b -00003.03.2023 -
Date of Decision................ S recaeens 03 03.2023
,Mr Kafil Ahmad, Ex-Assistant (BPS-16), Ex-FATA Tribunal, Home :
& Tnbal Affalrs Department, Peshawar. _ _
-------------------------------- .-....u...-....u‘uu..-..--..........-.-.Appe”ﬂﬂt L
Versus
‘1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, C:v1l
Secretariat, Peshawar. _ -
2, The Secretary Home & Tnbal ~ Affairs D_epartme;lt,_ Khyber -
Pakhtunkhwa, Peshawar. '
3. The Secretary Estabhshment Departmeut, Khyber Pakhtunkhwa,
: Peshawar, ‘ —
Heveereereanir—————- rnssssnarienans seesenesrarasess s Respondents) . 0 :
Service Appeal No.777/2022
Date of presentatxon of Appeal............. ..11.05.2022
‘Date of Hearing.............. crrevens reenenn(3.03.2023
Date of Demsnon ................... eerereeren 03.03.2023 ..

Mr. Tkram llsh, Bx-Naib Qasid(BPS- 03), Ex-FATA Tribundl, Home .

& Tribal Al irs )epartmr it, Peshawar. .

| .;5"""'.'”'"" ter-saasay AR AR LI LTI .............-.Appeuant . L

_'-f ersus

l-The CE.TS oy, C ¢ ‘ment Of Khyber PakhtunkhWa, Civil
Secretariat, Péshawar., '
2. The Secretary Home & Trlbal Affairs Department, . Khyber

. Pakhtunkhwa, Peshawar. : A
3. The Secretary Establlshment Department Khyber Pakhtunkhwa .
- Peshawar. . o N
............... .................-..................'....................(Respamfer_zts) a
. ) -L- : ) . .
Service Appea't No. 778/2022
Daie of presentation of Appeal......... seerne 11.05.2022 " .
Date of Hearing...................... TOPP. 03.03.2023
Date of Dec1snon. o teeterirrenerarernerasraserns 03 03 2023

I e . A
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Service Appeal No.774/2027 “iied *Recdad Kh:m -vs-The Cmef Secretary, Goverrmert of Kh)!!er s
- Paklunkinea, Civil Secretaricd, Peshuwar and others™, decided on 03.03.2023 hy Division Bench CONRISIng L
Kalim Arshad Khun, Clainnan, and Ms. Rezing Rehman Member, Judiciol, Khyber Pakhnmkhwa Service -
y - Tribunal Peshawar. * . ) .
3

“Mr. Sadig Shah, Ex-Driver (BPS 06), Ex-FATA Tribunal; Home & S
“Tribal Affairs Department, Peshawar _ RS
............. ‘ Appeﬂant :

- Versus AT

. The Chief Secretary, Government Of Khyber Pakhtunkhwa Cm]

Secretariat, Peshawar.

2. The Secretary Home & Trlbal Affatrs Department Khyber'
Pakhtunkhwa, Peshawar.

3. The Secretary Establlshment Department, Khyber Pakhtunkhwa,

‘Peshawar., -.
COIRAALARINIARSPRGURIINADRG S .l....lb‘l..ltﬁlllﬁ . C...ll. LA AR E RN Y] (Respondents] .

-

S et L Semce Appea! No 7790022 - . . E(/

* Date of presematmn of ApPeal ............... 11.05.2022 3 '~ v 7%~
Date of Hearing.................. TP :03.03.2023 '

i . Date of Decision............ ........__.-':;.;-.-i_.,...OB 03 2023

Mr Muhammad Adnan, Ex~A551stant (BPS-16), Ex-FATA. Tnbunal
Home & Tribal Affairs Department Peshawar, -
W TTTTeeseescrsiinesssaaes reerenee TTTTRIPNN teesnsrse vesriceseas .Appeflam-. :

Versus

I. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Clvﬂ
Secretariat, Peshawar.
2. The Secretary Home & Tribal. Affairs Department, Khybe_r
- Pakhtunkhwa, Peshawar. -
3. The Secretary Establishment Department, Khyber Pakhtunkhwa, . :. .
* Peshawar. .

.............. _................................._............'..........(ReSpandenm)j '

Service Appeal No.780/2022

_Date of presentation of ApbeaL e 11.05.2022 .
Date of Hearing........... ererereieserennisiens 03.03.2023 - - -
Date of Decision............. ererrerreecaas ..-03.03.2623

Mr. Asad lqbal, Ex-Junior Clerk (BPS-1 1), Ex-FATA Tnbuna} Home
& Tribal Affairs Department Pcshawar

ceetsrrunvetnanioronssesnndane O ....Appellmzt

Versus

DT

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, le .

Secretanat Peshawar.

...
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" Service dppeal No.774/2022 titled “Resdad- Khun-vs-The Chief Secretary, Government” of Khyber .
Pakhwunkhwa. Civil Secretariat, Peshawar amd others”, decided an 03.03. 20.?3 by Division Bench comprising .
Kalit Arshad Khao, €) iimrm(m f:mu’ Ms Rozina R ’ . Member, Aidiciol, Kiyber Pakhiunkinva Service . -
Trfbumf Peshavar. T TTe e T
2. The. Secretary Home & Tnbal Affaxrs Department Khybcr
Pakhtunkhwa, Peshawar.
. The Secretary Establlshment Department Khyber Pakhtunkhwa
Peshawar.
PP P  R N (Respondents}
Service Appeal No.781/2022
" Date of presentation of Appeal...... eeeaes . 11.05.2022 -
Date of Hearing............ Seiiieaniseaeassaanes 03.03.2023 ﬁ
Date of Decision..........cccocevniinvivnneennen 03.03.2023
Mr. Muhammad Shoalb, Ex- KPO(BPS-16) Ex-FATA Tnbunal '
Home & Tribal Affairs Department Peshawar. '
errerenitrnresrtaranararesatatsetnirnragetsstosasorvans ...........-..."....Appellant e
. Versus E
1. ’The Chief Secretary, Government Of Khyber: Pakhtunkhwa, Cw:l" ’
© Secretariat, Peshawar.
2. The Secretary Home & Tribal Affairs Department Khyber
- Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa,'
Pebhawar , . :
oooooooooo o--too_--'coon-:ooc.-o|ooo|onoceoaooollaoo.al-'4--|.|nrpaooon:u(Responden$)
Serwce Appeal No. 732/2022
1
_Date of presentation of Appeal............... 11 05 2022
Date of Hearing.............cocoevicrninncnans 03.03.2023
Date of Decision........v.ovivvienrieinerinean. 03. 03 2023
Mr. Adnan Khan, Ex-KPO (BPS-16), Ex-FATA Trlbunal Home & - -
s ubal Affairs Department, Peshawar, o
evtaeracerinsiarasarsesreniersnetstesinrstrtnetnantnienssansoncanssasenes .Appéflant' _,
i . Versus i
| The Chief Secretary, Govermnent Of Khyber Pakhtunkhwa Civil
Secretariat, Peshawar. _ -
2.-The Secretary Home & Tribal Affairs Depar!:ment Khyber oo
. Pakhtunkhwa, Peshawar. '
-3. The Secretary Establlshment Department, Khyber Pakhtunkhwa "
Peshawar.
S e Yhéesrssaduinpwe senmorae APASALACTINIGIBILEBGRERBASRS Bavsddansnae e v oo (ReSPOHJEHP)
< ot -
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Service  dppeal No.77372022 titled  “Reedad Khan-vs-The Chilef Secretary. Government of Khyber - ’

Perkhuniidowa, Crvil Secretariat. Peshawar and others”, decided an 03.03.2023 by Division Benck' compyising
Kalwn Arshad Khan, Chmr.-ncm and Ms. Rozira Retunun, Member, Judicial, Khyber Pakiuunklnva Service
Tribussal. Peshowar., :

. _ Sefvi’ce Appeal No. 783/2022

. Date of presentation of Appeal............... 11.05. 2022
Date of Hearing.......ccooosviiniiiininaninin. 03.03.2023 .. - -

Date ofDecision. TR T T L_I.j;-'.-'."...OB 032023

Mr Muhammad Awaxs, Ex- Dnver (BPS 06) Ex-FATA Tribunal

[

Home & Tribal Affairs Department Peshawar. -
.......................................................................... .Appel!an_t

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.

The Secretary Home & Tribal Affairs. Department, Khyber

Pakhtunkhwa, Peshawar, : i

. The Secretary Establishment Department, Khyber Pakhtunkhwa o
Peshawar. ' . o
....................... cevenrrvarrrsasasssasesranserssrassonssensrennl RESPORdents)

Serwce Appea! No.784/2022

Date of emsentation of Appeal............... 11.05.2022
Date'of Hearing......cocooevvvrneennnnes .....03.03.2023
Date of Decision............ assresennes [ 03.03.2023

Mr. Nasw Gul, Ex-Naib Qasid(BPS-03), Ex-FATA Trlbuna.l Hame &
Tribal Affairs Department, Peshawar. -
.......................... Appetlam "

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, ‘ClVlI i
Secretariat, Peshawar. ' o . -

. {The Seeretary Home & Tribal Affairs Department, Khyber' .
,'Pakhtunkhwa Peshawar. s

. “The Secretary Establlshment Department, Khyber Pakhtlmkhwa

Peshawar.
eecrerieseeernraanns ' ....................... (Respondents)

Service Appeal Ne. 802/2022
Date of presentation of Appeal......... orer 11,05, 2023 e

Date Of HOaring..c.cconeeevnerroesimerennn 03.03.2023 g0 "
Date of Decision...........ccicinueerruniienia, .03, 03.2023 él -

o LY S, PR N
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Service  Appsal No. 77472022 titled * " Ruedad  Khan-va-The Chief - Su:.rm‘:uy Governinent qf Khybar
Pukktinkinva, Choif Secretarial, Peshawar and others . decided on 03.03.2023 by Division Bench canprising

Kol Arshad Khun, Chairman, arrd Ms. Rozina Rchmm: Member, Judicidl, Khyber Pakhiunkiove Service

Tribunal, Peshawar,

-{o -~

Mr. Mohsin Nawaz, Ex-Stenographer (BPS- 16), Ex—FATA Trlbunal .

Home & Tribal Affalrs Department, Peshawar

Secretariat, Peshawar. -
-2. The Secretary Home & Tnbal Affairs De-partment Khyber

* Pakhtunkhwa, Peshawar.

3. The Secretary Estabhshment Department Khyber Pakhtunkhwa,

Peshawar _ _ R
........................... : .........................._...;;.;........,(Re:spondenm)

Service Appea! No.811/2022

Date of presentation of Appeal ............... 20 05.2022
Date of Hearing......c..oooevvvecviieininnan 03.03.2023 ..

Date of Decision............. reeraren eneeeves 03.03.2023

“ Mr Tahir Khan, $/0' Arsala Khan Rio Guldara Chowk, PO Namak

l. The Chief Secretary, Government Oof Kﬁyber Pakhtunkhwa, C‘ivil_' -

Mandi Mohallah Tariq Abad No.2, Kakshal Peshawar, Assnstnat/‘ :

Moharlr Ex-FATA Tribunal Peshawar,

N

Versus

1. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa Civil
Secretariat, Peshawar,

2. The Secretary Home & Tr ibal Aff'axrs Department, - Khyber
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtlmkhwa,
Peshawar.

i_,-.co-n: ...... t..ot.-ll'-.tno_n‘n'ctl.t..loai ----- c.ll.!-'i.oll.olla'_ll- .-'IIII. ane aoooonAppellm ;

............................... ..(Respondems)

Service Appeal No.812/2022 :

Date of presentation of Appeal.......... '.....20.0_5.2022

Date of Hearing.........ocoveuvvvnneeennnennn.n 03.03.2023
Date of Decision........... eeriiiesteeereraan 03.03.2023

M, Ziafat Ullah Khan S/0 Naimat Ullah Khan R/o presently Maspd "
,Abrahim Bara Gate, PO GPQ, Nodhiya Payan Peshawar, Dnver Ex-

FATA. Tribunal, Peshawar,
...... Ne e ehreeeeeretrshieses s abernesennrrnrnatsesnenrnernuee ..Appellant
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Serwee  Appeal Nu 77472022 dided Recdad A’}mn vs-The Chief Secretary. Guvemml of I\byber

Pakhtunkinva, Crvil Secretasiat, Pashawar and others ™, dec.rded on 03, l'l.? 2023 by Division Bench comprising

Kalim Arshud Khan, Charmon, and Ms. Rozina Rek . Kl!_)!ber Pakhtunich Service
Tribunal. Peshavar, . e

Versus

1. The Chief. Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar. _ :
2. The Secrefary ‘Home & Tribal Affairs Department, Khyber .

Pakhtunkhwa, Peshawar.
The Secretary Establishment Department ‘Khyber Pakhtunkhwa

Peshawar.

---------------------------------------------------------------------

(7]

(R eSptm dents)

Service Appeal No.813/2022

Date of presentation of appeal.......... ©....20.05.2022

Dates of Hearing..........c.ooooinnne 03.03.2023
" Date of DeciSion.....ooovvvreeiaanann freeceneiee ..03.03.2023 .

Mr Faheem Shahzad S/0 Hidayat Ullah R/O Kotla Mohsm Khan.
Landi Arbab Mohallah Kasaban Peshawar, : -
Appellant :

--------------------------------------------------------------------------

Versus

~rl

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, le s
‘Becretariat, Peshawar.

2.The Secretary Home & Tribal  Affairs Department, Khyber' "_ o

. Pdkhtunkhwa, Peshawar. - C
3. The Secretary Establishment Department, Khyber Pakhtunkhwa o
. Peshawar.
Service Appeal No.au;/zazz 2
Date ofpresentat:on of Appeal........ .....20052022 " N
Date of Hearing,.....cocovvvviiicer v 03.03.2023

Date of Decision....... R 03 03.2023

Mr. Muhammad Shoaib S/O Arsala Khan, R/o Kakshal Pul P.O .
Kakshal, Mohallah Tariq Abad Nol Peshawar, Naib Qasid, Ex-FATA

Tribunal, Peshawar
/7".’ - .OGCI'O‘ ll!lt.ll.!.t..ll'l aa i!llnl_lli FOFEROARNRINISIETY l'Ol'l..tll'l"llAppe[la‘!t

Versus _ . ' i

The Chief Secretary, Govemment Of. Khyber Pakhtunkhwa Cm}
Secretarlat Peshawar,

2. The Secretary Home & Trlbal Affairs Department Khyber
Pakhtunkhwa, Peshawar.




"

Service Appeal No.7742022 fitled “Reedud Khan-vs-The Chigf Secretary, Government of Khyher
Pobhtimbhwa, Civid Secretariat, Pestunvar and others . decided on §3.03.2023 by Division Bench coniprising
Kulim drshed Khan, Chairmon, and Ms. R.ﬂ:um Relwun, Meinber, .h.ld.!c;af‘ Khyber Pakh.l'uﬂ]g'hm Sar'wce

. Tribunal, Peshavear,
I

3. The Secretary Establlshment Department, Khyber Pakhtunkhwa,
Peshawar,
-t

Ser wce Appeal No.81 5/2022

Date of presentauon of Appeal........ 1een20.05.2022
Darte of Hearing. .........ocoeaninaaain. eaeeras 03.03.2023 . .
Date of Decision. ..o 03.03.2023 . .

// T et e L

PRA S

Mr. ikram Ullah SfO Rehmat Ali, Jumor Clerk Ex-FATA Tl'lb"l.ln&l

- Peshawar. _ C e _
-!‘.-_,-,@..\....................‘.‘........- ......... rorsecnes '.'...'..'.'._.'..._ ............ Appelfam_ L

Versus

~ 1. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa Civil
Secretariat, Peshawar.

The Secretary Homeé & Tribal Affairs Department, K'hyber_' .
Pakhtunkhwa, Peshawar. -
The Secretary Establishment Department, Khyber Pakhtunkhwa

Peshawar.

!\J

LI

Service Appeal No.816/2022

Date of presentation of Appeal..........;....20.05.2022
Date of Hearing........c.oocoeevriieiininenennn 03.03.2023
Date of Decision......voeev lonieins cererrane 03.03.2023

_Mr. Khair Ul Bashar S/O Sahib Din R/O PO Shah Qabool Awliya
‘House No. 2938, Mohallah Dabgari Bazar Sakhwat Hussain Peshawar, -

= Junijor'Clerk, Ex-FATA Tr1bunal Peshawar ot
aersrecescasanrssaanennoacrie Cieserrressesesssesasines sevseasesscennisan .Appellam

Versus

|."The Chief Secretary, Government Of Khyber Pa.khtunkhwa, CWII
Secretariat, Peshawar., -

The Secretary Home & Tribal Affalrs Department Khyber R
Pakhtunkhwa, Peshawar. =~ e
xThe Secretary Establlshment Department, Khyber Pakhtunkhwa,_ :

Peshawar

o
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Service Appeal No.774/2022 iifed “Reedod Khanvs-The Chief Secretary. Guwerament of Khyber . L L
| ’ Patdnunikwy, Civil Secreturia, Peshawar and others”, decided on 03.03.2023 by Division Hench cemprising
Kaluy Arshad Khan, Chairman. and Ms. Rozina Rehman, Member, Judicial, Kkyber Pokhtunkireg Service
Tribunal, Perhauar 1., RER e e . .

Service Appeal No.817/2022

| Date of presentation of Appeal...... e 20 05 2022
Date of Hearing:.....cvvveriieenvnvinnencnnsns .03.03.2023

- Date of Decision.......cocoveviieiniiiiniinaen 03.03.2023

Mr. Naveed Ahmad S;‘O Saml Ul Haq R/O Khat Gate, House No. 131, \
Mohallah Muhammad Khan Sadozai,- Peshawar, Natb Qasid,~Bx- =~

FATA Tribunal Peshawar. . _—
Srecacuacarsssnssannnraiesnssasensnsasessssnsananasarnaenansanes eoesasencs A ppeﬂdm o

Versus
1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.
2. The Secretary Home & Trlbal Affairs Department,, Khyber‘

Pakhtunkhwa, Peshawar. Ty
3. The Secretary Establishment Department Khyber Pakht‘unkhwa, . |
Peshawar.
P
Servzce Appeal No.818/2022

Date of presentation of Appeal.......... .22.20.05.2022

Date of Hearing......o.evvveereeeiininnvnenns 03.03.2023 c

Date of Decision....iciciviiierriiaeenrann..:...03.03.2023 o

Mr. Bahar Ali $/0 Mehmood Khan R/O Guldara Chowk, PO Namak -

Mandi Mohallah Tariq Abad No. 2 Kakshal Peshawar, Chowkidar, Ex-

,_,_,-:F ATA Tribunal Peshawar S -
dserserares SO NEENeteenaseIssEenstIsRsersarIsanseiorntrrIRIIILISIITTLS Appellam

Versus

|. The Chief Secretary, Govermnent Of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.

. The Secretary Home & Tribal Atfalrs . Department, Khyber.
Pakhtunkhwa, Peshawar, _

3. The Secretary Establishment Department Khyber Pakhtunkhwa,- N
Peshawar. R

i~
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- Survice  Appeal  No.274/2022 iitled  “Reedud Khun-vs-The Chicf Secretary. Governuent of Khyber t{
N  Pukhtiibioea, Civil Secresarial, Peshavar and athers”, decided on 03.03.2023 by Division Bench comprising .
. : ' Jmhm Arshad Khan, Ckmmmu e Ms. Rozina Rdmtrm Member Judma.f Kﬁ)ber Pakhtunkineg, Spmce - .
o : Tritwnal, Peshavar, . . o R

§
-

: ?resent:

Noor Muhammad Khattak, -
AVOCALE. . .vvvivie e e For the appellants
: in Service Appeal

‘No.774/2022,
775/2022, 776/2022, * :
777/2022, 778/2022,
779/2022, 780/2022,
781/2022, 782/2022, .
783/2022, 784/2022, S
802/2022, ' o ‘

Imran Khan, . _ ' .
Advocate.............. T veveveisesivernesanFor the appellants
' in Service appeal
No.811/2022,
812/2022, 813/2022,
- 814/2022, 815/2022,
- 816/2022, 817/2022,
818/2022 '

Muhammad Riaz Khan Paindakhel,

“Assistant Advocate General ............ccce.ecren.n. FOr respondents.

~
———— 4

APPEALS UNDER SECTION A4 OF THE KHYBER Ce -
PAKHTUNKHWA SERVICE - TRIBUNAL ACT, 1974 .
AGAINST . THE [IMPUGNED ORDERS DATED .
17.01.2022, WHEREBY MAJOR PENALTY. OF '
REMOVAL FROM SERVICE HAS BEEN IMPOSED ON .- ©
THE APPELLANT AND AGAINST THE IMPUGNED
INACTION OF THE RESPONDENTS BY 'NOT
DECIDING THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUARY PERIOD OF
NINETY DAYS

1 .-"-«‘.,'

CONSOL]DATED JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN Through ﬂus smg]e-_ -

| Judgment all the above appeals are going to be decided as all afe similar p

in nature and alimost with the same contennons
ey T e

1 Coa N N
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“\‘_ p’.

' erstwhile FATA Tribunal and after merger. of - the Federally ;

. .v,_—’_/,‘-‘—

Service dAppeal No.77472022 n-‘fed “Reedad Khanm‘me Cka;f .Secremry Governant’ of K):y\bgr )

Lokhnnkhwa, Chil Secretariat. Pesinvar and others™, decided on 03.03.2023 by Divisiont Bench comprising -
¢ - Katim Arshod Khan, Chowraan, and Mz Rozind Rehman Meniber, Judicial, Khyber Pukitunkinva Service:
-1 Tribunal. Peshawes. . _

2. The appellants Were appointed agai_nst different posts -in_ .the

Admmlstered Tribal Areas with the province of Khyber Pakhtunkhwa

the emp]oyees of the FATA Trlbunal mcludmg the appellants were' -
_transferred to the Government of Kh:(ber Pakhtunkhwa Home & Trnbal
_ Affairs Deﬁartnient and ;ﬁéy were posted -aéainst Ad.ifferent posts i{idel '
" N.fi)tiﬁc.ation No. E&A (HD)2-5/2021 dated 17.66.2021. Vide different

covering Jetters. all issued 0_1_'1'.'25..10.202.1, the appellants ,Iwéré"Se?rved-;'
with sk;o;v' cause ndtices;-b-y the Secretary 6 the Government of Khyber it

| Pakh-tui}khwa, Home Department, Pgshaw_a_r-;._één'_tﬁi'lﬁhé the following

i,
-

]

stgzreot_yped allegations:

“That consequent - Upon the findings &
" recommendations of the Inquiry Committee it has

been proved that the recruitment process for

selection of 24 employees in EX-FATA Tribunal

was unlawful and all 24 appointment orders were

issued without |

lawful Authority and liable to be cancelled”

ft was thus found By the Secretary to the Govermnént of Khyber 3
Pakhtunkhwa, Home Departinent, Peshawar, that the appellants had

been guilty of “Misconduct” as specified in rule-3 of the _Khybef'f .

~ Pakhtunkhwa Government Servants (Efficiency & Discipline) Rliles,

2011 read with Rule-2, Sub-Rule(1)(vi) “appointed in violation of law

and rules”.

It is pertinent to mention here that the Inquiry was dispénsed with by . -

the Secretary

The appellants filed their respectwe rephes and vide unpugned orders,

-the 'Secretary to the Government of . Khyber ‘Pakhtunkhwa, Home .




prgel?

Nervice Appest Na 77412022 siied  “Reedad  Khan-vs- The Chief Secretury. Government of ﬂiyber
Pakitunkinna. Civil Secrewariat, Peshawar and others", declded ort 03. 03.2023 by Division Bénch comprising
« Katun Arshad Khan, Chaivman, uad Ms. Rocing Refunan, Member, Judicid, Khyber Pakhtunkhwe Service

Tribunal, Peshunrur.

Department, Peshawar, removed all the appellants from service. The

a'ppellants ﬁled departmental appeals, which were not responded within

90 days compelling the appellants to file these appeals.

3. On receipt of the appeals and their admission to full hearing,

the respondents were summoned. Respondents put appearance and
contested the appeals by filing written replies raising therein nutilereus

legal and factual objections. The defense setup Wwas a total denial of the

claim of the appellants. It was mainly contended in the replies that _.t_he :

appellants were not aggrleved persons, that a full-fledged enquiry was.

l conducted in the matter to check the credibility and authenticity of the
- process of advertisement and selection and it was held that the entire

process of selection from top to bottom was “coram non judice”; that

/ . ,

enqmry was conducted. against Mr. Sajjad ur Rehman ex-Reglstrar

FATA Tribunal under rule 10 of the Khyber Pakhtunkhwa Govemment
A o
Servants (Efficiency & Discipline) Rules, 2011 wherein the enquiry

report held that the same selection committee was censtltuted without |

lawful authority; that the said committee compnsed .oi”.

Ll aee N

temporar y/contraet/datly wages employees of FATA Tnbuna} who -

themselves were canchdates were/emsted no attendance sheet, minutes

| of the meetmg and even the appomtment order were found amblguous,

that the said departmental committee unlawfully increased the number

of posts from 23 to 24 illegally and ‘jssued 24 orders without any

. recommendations of the legitimate Departmental Selection Committee; -

\L.-
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1 |

Paklrmidoca, Civil Secrerarial. Peshiawar and others " decided on 63 §3.2023 by Division-Bench camprising
Kolim Arshad Khan, Chairman. and Ms. Rozina Rehman, Member, Judicial. Kiyber Pakhnuikinea Service

Tribiud, Feshawar.

that the enquiry committee termed all the said appointments illegal and

ﬁthouf]‘afﬁﬁﬂ duthority and recommended to cancel/withdraw, - |

4. We have heard learned counsel for the appellants and lﬁﬁéﬁied R

A-E@_Sistarit Advocate General for the respondents.

5. The Learned counsel for thel'appellants reiterated the facts and .

grounds detailed in the memo and grounds of the appeals: while the

learned Assistant Advocate: General - controveried -the ‘same by

supporting the impugned orders.

6. " ltis undisputed that the appeliants were.'appointed by '_the‘Ex- |
FATA Tribunal and they had been performing duties until their removal -

- from service. The allegations against them are that the recruitment

" process was unlawful and the appdint:hent orders were issued without

) P‘e;ge.].g | |

lawful authority. Not a single document was produced by-. the

respondents in support of these allegations béfo;e the Tribunal. ‘All the

appellants were the candidates in the process of selection initié_tted in -

response to the advertisement in two Urdu dailies “AA) Peshawar” and

* “AAYEEN Peshawar”. It is worth mentioning that all the appellantshad

Service Appeal No.774/2022 rided “Reedud Khan-vs-The Chief Secretaty, Governuem of Khyber

d?ulv applied for the posts. The appointment orders show that each " -

appointment had been made on .the recomméndation of -the

Departmental Selection Committee .(DSC). The respondents -tﬁoﬂgh

alleged that the DSC was unlawful but have not explained as to how -

S

that was so? The posts.advertised were within the compe.teﬂq’e; of the
. ] . ' PR S

Registrar under rule 5 of the Federally Admiﬁist_efed Tribal Areas

* .

Tribunal Administrative, Services, F.inancial, Account and Audit Rules,

B T R Y et Ay i ey
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above was placed on the record despite sufficient time given on the .

. N - : . . '
Service Appeal No 77472022 titled  “Reedad Knan-vs-The Chief Secretary. Government of Kiyber - \2

Pabkliuntdeva, Civil Secretariad, Peshowar and athers™, decided on 03,03.2023 by Drvision Berch comprising
Kalim Arshod Khan; Chairman, and Ms. Ro—ma Rehman Monber, Jltdraal. Khyber Pakhiunkinva Service

Tritahad. Peshawar.

2015. Therefore, the allegatioﬁ that the appointment orders were issued

by uniawful authority is also-not finding favoyr with us. Regar.dingl the . |

bald allegation that the selection process was also unlawful, there is

ncthing more said as to-how the process was unlawful except that the

said -committee comprised of temporary/contract/daily wages

employees of FATA Tribunal who themselves were candidates, there

Ao

. werefexisted no attendance sheet, minutes of the meeting and eyen the

appointment orders were found ambiguous. We find that there are no

. t .
details of any such employees had been produced before us, nor any

 order of constitution of the selection committee alleged to be against the |

law was produced similarly no details regarding number 6f- 'posfs so:‘

l_" . ~

much so ‘who was appomted agamst the 24®post a.lleged to be m_ excess‘ ‘. '

of the sanctioned posts, nothing is known nor anything in support of.the

request of ‘the Assistant Advocate General. Even today we waited for

four long hours but nobody from Te’spondent/depai'tment bothered to

appear before the Tribunal. It is also un'disputed that the appellants were

not associated with the enquiry proceedings on the basis of which they

were penalized. In the show cause notices, the appellants were also Sald- |
" to be guflty under rule 2, Sub-Rule(I)(vi) of the Khyber Pakhtunkhwa

Government Servants (Efficiency & Discipline) Rules, 2011,-the said -

provision is reproduced as under:

“Rule - 2 sub-rule (I) clause (vi) ‘“‘making
appointment or promotion or having been
appointed or promoted on extraneous grounds in
violation of any law or rules”.

CFaE A n b Sl LT e LR

T e




Service zippea! No. 77472022 itled - “Reedad K)mn-vv—?’he Chigf Secretary.- Government af Khyber .
Pakitunkinva, Civil Secretarial, Peshuwar and others”, decided on 03.03.2023 by Division Bench.comprisiag .
Kutun Arshad Kheur, Chaivman, and Ms. Rozina' Rehunan, Mewmber., Judicial. Khyber Pukhtunkiova Service

Tribanai, Pesiaau ur

7; Nothing has been said or explained in. the replies of the

' respondents or dm ing the arguments regarding the alleged violation of '

1aw and rules in the- appomtments of the appellants. It is also to be

 observed that if at all there was any-‘:llega_llty, irregularity or

wrongdoing found in the appointments of the appellants, which _ha#e

nowhere been explained nor, as aforesaid, any document produced in

.thé;_t regz.lrd‘, the appointment orders of the appellants have not been

]

cancelled rather the appellants were removed from service.

3. The Registrar (Sajjad-ur-Rehman), of the EX¢FATA Tribunal,'__' ,
 who had made the appdinfmems of the appellants as competent |

authority under rule S of the Federally Admin.istered Tribal_&qag-.

A

Tnbunal Admimstratxve Servlces, F inancial, Account -and Audit Rules

?Qla Was removed frc-m service on the basns of the sald enquiry. He R ’

filed Service Appeal No.277012021 before this Tribunal, which was

. | J | ‘
partially accepted on 01.02.2022 and the major penalty of removal from

service awarded to hjm was convelted into minor penalty. of steppage of

:\l /"m\

increment tor one year. We deem appropnate to repmduce paragraphs _

5 6 & 7 of the sa. dJudgmem

“5, Record reveals that the appellant while serving -
as Registrar Ex-FATA Tribunal was proceeded
‘against on the charges of advertisement of 23~
number. posts wrthout approval of the competent
~authority and sibseqiient selection of candidates in

an unlawful manner. Record would suggest that
 the Ex-FATA Tribunal had is own rules
i -specifically made for Ex-FATA Tr;buna! i.e. FATA :
VTRIBUNAL ADMNIS TRATIVE, ‘SERVICES, -—

' FINANCIAL, ACCOUNTS AND AUDIT RULES, ~ V
2015, where appointment authority for making

appointments in Ex-FATA Tribunal from BPS-1 to

U b DR it 1 <, 3

b Mo F SR,

T e T AN




r C Gt Tt

PP

Page 16

Survice Appeal Ne.77472022 titled “Recdad  Khan-vs-The Chicf Secretary. Government of Kigher

Pukdtuskdiva, Civil Secretaviot, Peshovar and others ™. decided on 03.03.2023 by Divisivn Bench comprising

Kalan Arshud Khap, Choirman, and Ms, Roong Rehior. Member, Judicial, Khpber Pukbtunkinva Service
. . (L .

Tribunael. Peshinvear.

14 is registrar, whereas for the pdst&vfrbm BPS-15
to 17 is Chairman of the Tribunal.

“6.  On the other hand, thetinguiry report placed

on record would suggest that before merger of Ex-
FATA with-the provincial government, Additional
Chief Secretary FATA ‘was the appointment
authority in respect of Ex-FAT. 4 Tribunal and after

merger, Home Secretary was the appointing -

—authority for Ex-FATA Tribunal, but such stance of.

the inguiry officer is neither supported by any
documentary proof nor anything is available on

" “record lo substaniiate the stance of the: inquiry
officer. The inquiry officer only supported his

stance with the contention that earlier process of
recruitment was started in April 2015 by the A CS

- FATA, which could not be completed due io

!

WA

reckless approach of the FATA Secretariat

towards the issue. In view of the situation and in
presence. of the T vibunal Rules, 2015, the
Chairman and Registrar were the compeltent
authority for filling in the vacant posts in Ex-FATA
Tribunal, hence the first and main allegation
regarding appointments made without ‘approval
for the competent authority has vanished away and
‘it can be safely inferred that neither ACS FATA
nor Home Secretary were comperent authorily for

. filling in vacant posts in Ex-FATA Tribunal was

cither ACS FATA or Home Secretary, but they

were unable to produce such documentary proof.

The inquiry officer mainly focused on._ the .

recruitment process and did not bother to prove
that who was appointment authority for Ex-FATA

Tribunal, rather the inguiry officer relied upon the
practice in vogue in Ex-FATA Secretariat.
Subsequent  allegations leveled - against the

appellant are offshaot of the first allegation and o

once the first allegation was not proved, the

subsequent allegation does not hold ground.
7. We have observed certain irregularities in

the recruitment process, which were not 5o grave

1o propose major penalty of dismissal from service.
Careless portrayed - by the appellant” was not

intentional, hence cannor be considered as an act

of negligence which might not strictly fall within
the ambit of misconduct but it was only a ground
based on which the appellant was awarded major
punishment. Element of bad faith and willfulness
might bring an act of negligence within the
purview of misconduct but lack of proper care and
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Service  Appeal No.774/2022  hled “Reedad  Khan-vs-The Chigf Secreiary. Governmemt of Khyber
Pabiituntdnng, Civit Seeretanal, Peshawar and others ", decided on 03.03.2023 &y Division Bench comprising

20—

' \ ; Katim Arshad Khor Chairman, und Ms. Rozina Rehman. Member, Judicial, Kiyber Pakhtunkinva Service )

Tritamud. Pedhanvar,

vigilance might not always be willful to make the
.same as a case of grave negligence inviting severe
punishiment. Philosophy of punishment was based
on the concept of .retribution, which might be
either through the method of deterrence or
reformation. Reliance is placed on 2006 SCMR
60.” '

_ In the judgment it was found that there were some irregularities in the .

appointments made by the Registrar, that were not so grave rather lack
i ” g

“

0‘?5- proper care and vigilance was there which might not be willful to
make the same as a case of grave negligence inviting severe

punishment. It is nowhere alleged by the respondents in the show cause
’ S
notices, impugned orders or even in the replies that the appeliants were
. : . o ' S

either not qualified or were ineligible for the post against which they
. i '
had been appointed. There might be irregularities in the process, though
. not brought on surface by the respondents in any shape, yet for the said

alleged irregularities, the appellants could not be made" 1o ’S_I-.lffetl':

)

¥ ' : P 1 ...

of NWFP Zakat/Social Welfare Department Peshawar and another

“versus Sadullah Khar, wherein the august Supreme Court of Pakistan

held as under:

“6, Ir is disturbing to note that in this case
petitioner No.2 had himself been guilty of making
irvegular appointinent on what has been described
“purely temporary basis”. The petitioners have
now twned around and terminated his services
“due to irregularity and violation of rule 10(2) ibid.
The premise, to say the least, is urterly untenable.
The case of the petitioners was not that the
respondent lacked requisite qualification. The -
petitioners themselves appointed him on temporary
basis in violation of the rules for reasons besi -

Pag?17

take benefit of their lapses in order to terminate

Reliance is placé& on1996 SCMR 413 titled “Secretary to Government -

known to them. Now they cannot be allowed to / '

- amgaiit
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Service  Aypeal No 77412022 sitled “Recdad Khewn-vs-The . Chief Secretary. Gn.wrhm:m ‘of Khyher
Pakhinnkinea. Civit Secretoried, Peshawar and others”, decided on 03.03.2023 by Division Bench comprising
" Kahm Arshad Kban., Chairman, und Ms. Rocina Rehinan, Menber, Judicial, Khyber Pokhiunkinw Service e

" fribuned, Pesheovar. . . ) .

the services of the respondent merely, because they

have themselves committed - irregularity in

violating  the  procedure  governing  the,
appointment, In the peculiar circumstances of the
case, the learned Tribunal is not shown to have
committed any illegality or irregularity in re
instating the respondent.”

0. Wisdom is also derived from 2009 SCMR 412 titled “Faud

. _

Asadullah Khan versus Federation of Pakistan through Secretary !
Establishment and others”, wherein the august Court found that:

“8. In the present case, pelitioner as never

promoted but was divectly appointed as Director

(B-19) afier fulfilling the prescribed procedure,

therefore, petitioner's reversion to the post of
Deputy Director (B-18) is not sustainable. Learned
Tribunal dismissed the appeal of petitioner on the
ground that his appointment/selection as Director
(B-19) was made with legal/procedural infirmities
of sibstaniial nature. While mentioning procedural
infirmities in petitioner's appointment, learned
Tribunal has nowhere pointed out that pelitioner I
was, in any way, at fault, or involved in getting the ' :
said appointment or was promoted as Director (B-
19). The reversion has been made only after the - _ | .
change in the Government and the departmemal -
head. Prior to it, there is no material on record to
substantiate | that petitioner was lacking any
qualification, experience or was found inefficient
or unsuitable. Even in the summary moved by the - 0
incumbent Director-General of respondent Bureau - o
he had nowhere mentioned that petitioner was
inefficient or unsuitable to the post of Director (B-
1% or lacked in qualification, and experience,
except pointing out the départmental lapses insaid =, 7.1
appointment. - . S Y

2 uer

9. Admittedly, rules for appointment to the post of
Director (B-19) in the respondent Bureau were:
duly approved by the competent authority;
petitioner wds called jfor interview and was
selected on the recommendation of . Selection
Board, which recommendation was approved by’ L
B the competent authority. | : o
0. In such-like a situation this Court in the case of R e
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_ violating  the  procedure  governing  the

o -23-

Service Appect No.774/2022  titled *Reedud Khan-vs-The Chicf Secretary. Guvernment of Ahybar
Pakdutunidivia, Civil Secretarian, Peshawar and others”, decided on 63.03.2023 by Division Bench cumprising

* Kalim Arshad Khan, Cheirntios, and Ms. Rozina Rehman, Mewmber, Judicial, Khyber Pakhtunkinea Service:

Tribunal. Peshenvar.

Federation of '~ Pakistan through  Secretary,
Establishment Division Islamabad and another v. s
Gohar Rigz 2004 SCMR 1662 with specific o ’
reference of Secretary to the Government of N.- : .
W.F. Zakat/Social Welfare Department Peshawar . . ;. -

and another v. Saadulalh Khan 1996 SCMR 413 " .
and Water and Power Development™ Authority = &
through Chairman WAPDA House, Lahore v. . -
Abbas Ali Malano and anotﬁer 2004 SCMR 630

held:—-

"Even otherwise respondent (employee) could not

be punished for any action or omission of _
petitioners (department). They carmot be allowed . .
_lo, take benefits of their lapses in order 1o S
terminate the service of respondent merely because "
they had themselves committed irregularity by - ., . . =

appointment. - On this aspect, it would be irelevant
io refer the case of Secretary to Governiment of N.-
W.FP Zakat/Ushr, Social Welfare Department
1996 SCMR 413 wherein this Court has candidly
held that department having itself appointed civil -
servant on temporary basis in.violation of rules
v ~+ld not be allowed to take benefit of its lapses in
¢ . to terminate services of civil servants merely
bocause o | itseli committed irregularity in
v slati proce are poverning such appointment.
S omilc v e cove of Water Development
Litho. Ly refe: . 2d (supra), it has been held by this
Court that where authority itself was responsible -
Jor making, such appointment, but subseguently
took a twn and terminated their services on
ground of same having been made in violation of
the rules, this Cowrt did not appreciate such -
conduct, particularly when the appomzee.s Sulfitled
requisite qualifications.'

11. In Muhammad Zahid lgbal and others v.
D.E.O. Mardan and others 2006 SCMR 285 this
Court observed that “principle in nutshell and
consistently declared by this Court is that once the |
appointees are qualified to be appointed their
services cannot subsequently be terminated on the
basis of lapses and irregulavities committed by the
depariment itself. Such laxities and irregularities TR
committed. by the Government can be ignored by =~ ‘V
the Courts only, when the appointees lacked the /] =
basic eligibilities otherwise not". :
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Service Appeal No.774/2022 titded “Reedad Khan-vs-The Chief Secretary, Government of Khyber
Pakhtkhwe, Civil Secretarios, Peshawar und others”, decided on 03.03.2023 by Division Bench comprising
Kaliet Arshad Khan, Chairmun, and Ms. Rozinia Rehman, Mentber, Judicial, Khyber Pakiliunkinvea Scervice

Tribonad, Peshawar,

12 On numerous occasions this Court has held
that for the irregularities. committed by the
department itself qua the appointments of the
candidate, the appointees cannol be condemned
subsequently with the change of Heads of the
Department or ar other level. Government is an
institution in perpetuity and its orders cannot be
reversed simply because the Heads have changed.
Such act of the departmental authority is all the
more unjustified when the candidate is otherwise
fully eligible and qualified to hold the job. Abdul
Salim v. Government of N-W.F.P. through
Secretary, Department of Education, Secondary,

N.-W.F.P. Peshawar and others 2007 PLC (C.S) e

179, -

i3. It is well-settled principle of law that in case of
awarding major penalty, a proper inquiry is to. be
conducted in accordance with law, where a full
opportunity of defence is to be provided to the
delinquent officer. Efficiency and Discipline Rules,
1973 clearly stipulate that in case of charge of
misconduct, a full-fledged inquiry is to be .
conducted This Court in the case of Pakistan %~

International  Airlines  Corporation  through L A

Managing Director, PIAC Head Office, Karachi
Airport, Karachi v. Ms. Shaista Naheed 2004
SCMR 316 has held that "in case of award of
mujor penalty, a full-fledged inquiry is to be
conducted in terms of Rule 5 of E&D Rules, 1973
and an opportunity of defence and personal
hearing is 1o be provided". Specific reference is -
_made to latest decisions of this Court in cases of
Secretary, Kashmir Affuirs and Northern Areas
Division, Islamabad v. Saeed Akhtar and another
PLD 2008 SC 392 and Fazal Ahmad Naseem
-Gondal v. Registrar, Lahore High Cowt 2008
'SCMR 114. ' . o

14. In the facts and circumstances, we find that in

this case, neither petitioner was found to be

lacking in gualification, experience or in any.
ineligibility in any manner, nor any fault has beer’
atrributed to petitioner, therefore, he cannot be
reverted from the post of Director (B-19). Act of
sending summary by the Establishment Secretary

to the Prime Minister was not in accordance with
Rule 6(2) of the Civil Servants (Appointment, / .

Y
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| . Seivice Apwal No.F74/2022 litled “Reedad Khonevs-The Chief .Secremry Gavernnent of Khyber
l ' Pabhtunthnva, Civif Seeretariat, Peshavar und others”. decided on 03.03.2023 by Division Bench comprising -+ b

Kt Arshad Khan, Chairnion, and Ms. Rozing Rehinon, Mewber, Judicial, Khyber Pakktunkinra Service
Tribungi. Pesfuavar

| _ WG SR TR
Promotion and Transfer) Rules, 1973 as the
.o i e _Establishment Secretary  was  himself the -
appointing author iry. The departmental authorities
at the time of appoiniment of the petitioner as : .
- Director (B-19) did not commiz any irregularity or R
illegality as - has ~been affirmed . by ‘the C e
Establishment- Secretary in the summary to the . _ .
Prime Minister. The P(Jgj@i vested in the competent
authority should have been exercised by the
competent authorily uself, fairlv and  justly.
Decision has to be made in the publ;c interest
based on policy. It must be exercised by the proper
authority and not by some agent or delegatee. It
must be exercised without restraint us the public -
interest may, from time to time require. It must not
.- be- fettered or hampered by contracts or other a0
bargains or by self-imposed irules of thumb. 50 a IR o
distinction must be made between following a _
consistent policy-and blindly applying some rigid ' s
rule. Secondly discretion must not be abused. In . -
the case of Zahid Akhtar v. Government of Punjab
PLD 1995 SC 530 this Court observed that "we
need not stress here that a tamed and subservient
burecucracy can neither be helpful to government
nor it is expected 1o inspire public confidence in
administration. Good governance is largely
dependent on an upright, honest and strong .
bureaucracy. Therefore, mere submission to the
will of superior is nat a commendable trait of a
bureaucrat. It hardly need to be mention that a _ :
Government servant is expecled to comply only ' T %
those orders/directions of superior which are legal e 1H
and within his competence”.
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10.  In a recent judgment in the case titled “Inspector General of e

Fﬁ__bla’ce, Querta and another versus Fida Muhammad and others”

réported as 2022 SCMR 1583, the honourable Court observed that:

“11. The doctrine of vested right upholds and
preserves that once a right is coined in one
“locale, its existence should be recognized
everywhere and claims based on vested rights
| are enforceable under the law for its protection. " .
| A vested right by and large is a right that is ' 1 A
| ‘ unqualifiedly secured and does not rest on any :
particular event or set of cjrcumstances. In fact, L=
it is a right independent of any contingency or .

' Pégez 1
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Scrvice Appeal Ne.7742022 tiled “Reedad Khan-vs-The Chief Secrvtary. Government of Khyber "")'

Pokhirarkinga. Civil Secretoriat. Peshawar and others™, decided on 03.03.2023 by Division Bench comprising
Kafim Arshad Khan, Chairman, and My, Rozing Rehuman, Member, Judicial, Khyber Pakhtunkbwa Service

Tribunal. Peshavar. -

eventuality which may arise from a contract,
statute or by operation of law. The doctrine of
locus poenitentiae sheds light on the power of
receding till a decisive step is taken but it is not
a principle of law that an order once passed
becomes irrevocable and a past and closed
transaction. If the order is illegal then perpetual
rights cannot be gained on the basis of such an
illegal order but in this case, nothing was
articulated 1o allege that the respondents by
hook and crook managed their appointments or
committed any misrepresentation or. fraud or

their appointments were made on political ' .

consideration or motivation or they were not
eligible or not local residents of the district
advertised for inviting applications for job. On
the contrary, their cases were properly
considered and after burdensome exercise, their
names were recommended by the Departmental

Selection Committee, hence the appointment

orders could not be withdrawn or rescinded once ~

——it had- taken legal effect and created certain
rights in favour of the respondents.

.12,  The learned Additional Adyoc@te_-GeJ":e}'al
'failed to convince us that if the appointments
were made on the recommendations of
Departmental Selection Committee then how the

respondents can be held responsible or =

accountable. Neither any. action was shown to
have been taken against any member of the
Departmental Selection Committee, nor against
the person who signed and issued ' the
appointment letters on approval of the competent
authority. As a matter of fact, some strenuous
action should have been taken against such
persons ir who allegedly violated the rules
rather tagn decusing or blaming the low paid
" poor employees of downtrodden areas who were’
appointed after due process in BPS-1 for thejr
livelihood. and to support their families. [t is
really a sorry state of affairs and plight that no

action was taken against the top brass who was

engaged in the recruitment process but the poor
‘respondents were made the scapegoats. We have

already held that the respondents were appointed =~
after fulfilling codal formalities which created

vested rights in their favour that could not have
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~ Service Appeal No.774/2022 titled “Reedpd Khan-vs-The Chief Secreiury, Government of Khyber
Pakhankineg. Civil Seerenirial, Peshawar gnd others”, decided on £3.03.2023 by Division Bench comprising
) Katim Arshiod Khan, Chalrman, amd Ms. Rosina Rebinan, Member, Judiciol, Kiyber Pakhtunkfiwa Service
V1 Tribunal. Peshawar. .

been withdrawn or cancelled in a perfunctory
manner on mere presupposition . and or
conjecture which is clearly hit by the doctrine of
locus poenitentiae that is well -acknowledged and
embedded in our judicial system.”

11.

have not been treated in accordance with law and thus the iin_pugned

orders are not sustainable. On acceptance of all these appeals we set

aside the impugned orders and direct reinstatement of all the appellants

with back benefits. Costs shall follow the event. Consign.

i2

hunds and the seal of the Tribunal on this 3 _day of March, 2023.

Pronounced in open Court al Peshawar and given under our .

" | KALIM ARSHAD KHAN
' Chairman
: .I '.-'J I. II“\‘I r

For what has been discussed above, we hold that the appellants -
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(TO BE SUBSTITUTED WITH EVEN NUMBER AND DATLE)

Soan

GOVERNMENT OF KIIYBER PAKIITUNKHWA
HOME & TRIBAL AFFAIRS DEPARTMENT

. 0919218104 @ 0919210201

Dated Peshawar the May 15, 2023

NO.E&A (HD)2-5/2023. WHEREAS, the appellants/petitioners of Ex-FATA Tribunal, Peshawar
were proceeded against under Khyber Pakhtunkhwa Government Servants (Efficiency and
Discipling} Rules, 2011 and after fulfiliment of iegal and, codal formalities the Competent

* Authority imposed Major Penalty of “REMOVAL FROM SERVICE” upon them vide Order
Neo.HDIFATA Tribunal/B&A/E5/2022/184-93, 154-63.205-15,1-23~32,164-73.252-6?,133-42.268— ..

77,143-53,318-27,288-9 &,174-88 dated 17/1/2022.

AND WHEREAS, feeling aggrieved with the said order, the appellants/petitioners filed Service
Appeal No.774 to 784 of 2022 in Khyber Pakhtunkhwa Service Tribunal.

AND WHEREAS, tﬁe Khyber Pakhtunkhwa, Service Tribunal after adjudication accepted their
appeals, set aside the impugned orders and direct reinstatement of all the appellants/petitioners
with back benefits vide judgment dated 3" March 2023.

AND WHEREAS, the Department filed CPLA against the said judgment of Khyber Pakhtunkhwa
Service Tribunal, which is pending adjudication before the august Supreme Court of Pakistan.

AND NOW THEREFORE, the Competent Authority, in terms of Rule-4(2)(c) (ii) of the Khyber
Pakhtunkhwa Government Servants (Appointment Promotion & Transfer) Rules, 1889, has
been pleased to order re-instatement alongwith back benefits of the following

- appellanis/petitioners into Service in compliance to lhe Khyber Pakhtunkhwa Service Tribuhal

judgment dated 3 March 2023 subject to the final decision of the CPLA which is pending
adjudication before the Supreme Court of Pakistan:- : - '

1- Mr. Reedad Khan Ex-Chowkidar (BPS-03)

2- Mr. Samiuliah Ex-KPO (BPS-16)

3- Mr. Kafil Ahmad Ex-Assistant (BPS-16)

4- Mr, Ikram Uliah Ex-Naib Qasid {BPS-03)

5- Mr. Sadiq Shah Ex-Driver (BPS-06) _

6- Mr. Muhammad Adnan Ex-Assistant (BPS-16)
7- Mr. Asad Igbal Ex-Junior Clerk (BPS-11)

8- Mr. Muhammad Shoaib Ex-KPO (BPS-16}

9- Mr. Adnan Khan Ex-KPO (BPS-16)

10- Mr. Muhammad Awais Ex-Driver (BPS-06)
11- Mr. Nasir Gul Ex-Naib Qasid (BPS-03)
12-Mr. Mohsin Nawaz Ex-Stenographer (BPS-16)

Home Secretary
Endst: No. & Date even '

——

Copy to:-

1= Accountant General, Khyber Pakhtunkhwa

2- Secretary Finance Department, Khyber Pakhtunkhwa

3- Secretary Law Department, Khyber Pakhtunkhwa

4- Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
5- PS to Home Secretary, Home Departriient

6- Officials concerned :

7- Personal files

-
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Government of Khyber Pakhtunkhwa
Accountant General Khyber Pakhtunkhwa, Peshawar
Monthly Salary Statement (January-2024)

Personal Information of Mr MUHAMMAD ADNAN d/w/s of TASBEEH ULLAH

Personnel Number: 50497671 CNIC: 1730167396205 NTN:.
Date of Birth: 26.02.1991 Entry into Govt. Service: 08.03.2019 Length of Service: 04 Years 10 Months 025 Days

Emhloyment Category: Active Temperary

. Designation: ASSISTANT 80877270-GOVERNMENT OF KHYBER PAKH
DDO Code: PR3(73-
Payroll Section: 006 - . GPF Section: 003 Cash Center: :
GPF A/C No: GPF Interest applied GPF Balance: 26,760.00 (provisional)
Vendor Number: - : -
Pay and Allowances: Pay scale: BPS For - 2022 Pay Scale Type: Civil BPS: 16 Pay Stage: 4
Wage type Amount Wage type Amount
0001 | Basic Pay  37.110.00___|1004 | House Rent Allow 45% KP21 9,024.00
1210 | Convey Allowance 2005 5,000.00 1974 { Medical Allowance 2011 1,500.00
2315 | Special Allowance 2021 3,500.00 2341 i Dispr. Red All 15% 2022KP 3,293.00
2347 | Adhoc Rel Al 15% 22(PS17) 3,293.00 2378 | Adhoc Relief All 2023 35% 12,197.00
5002 | Adjustment House Rent 153,408.00 5011 | Adj Conveyance Allowance, . 85,000.00
5012 | Adjustment Medical All 25,500.00 5127 | Adi.Secretariat Perfm All" " L 408,700.00 ’
5149 | Adj. Special Aliow 2021 ~59,500.00 5151 | Adj. Adhoc Rel Allow 2021 ° | &, 13;170.00
5155 | Adj. Disp. Red All 2022KP 49.395.00 5322 | Adj Adhoc Relief All 2018 13,170.00
5336 | Adj Adhoc Relief All 2019 13,170.00 5358 | Adj. Adhoc Rel Al 15% 22 : 36,223.00-
15801 i Adj Basic Pay 503,750.00 15975 Adj Adhoc Relief All 2016 9.528.00
5990 { Adj Adhoc Relief Al 2017 - 13,170.00 0.00
'Deductions - General
Wage type Amount Wage type : Amount
3016 | GPF Subscription -3,340.00 3501 | Benevolent Fund -1,500.00
13609 | Eiicome Tax SRR -142.354.00 _|4004 |R. Benefits & Death Comp: .} -650.00
Deductions - Loans and Advances
| Loan | Description - . : | 'Principal-amﬁurl_f | ‘ _ Deduction Balance
Deductions - Income Tax. : -
Payable: 148,923.38 Recovered till JAN-2024: 145,812.00 Exempted: 0.77- Recoverable: 3,112.15
Gross Pay (Rs.):  1,458,601.00  Deductions: (Rs.): 71'47,844.00 . Net Pay: (Rs.): 1,310,757.00

Payee Name: MUHAMMAD ADNAN
Account Number: 4157841366
Bank Details: NATIONAL BANK OF PAKISTAN, 231510 MIRICH MANDI MIRICH MANDI, PESHAWAR

Leaves: Opening Balance: Availed: Earned: Balance:
Permanent Address: _ :
City: peshawar ' Domigcile: - _ Housing Status: No Official

Temp. Address: .
City: Email: adnanfcr.l@gmail.com

System generated document in accordance with APPM 4.6.12.9(82882/25.01.2024/v3.0)
* All amounts are in Pak Rupees .
* Errors & omissions excepted (SERVICES/03.02.2024/01:31:53)
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' : Government of Khyber Pakhtunkhwa .

Accountant General Khyber Pakhtunkhwa, Pcshawar::{
" Monthly Salary Statement (December-2023)

Personal Information of ‘Mr MUHAMMAD ADNAN i;lr‘w!s of TASBEEH ULLAH
Personnet Number: 50497671 CNIC: 1730167396205 - NTN:

Employment Category: Active Temporary

Designation: ASSISTANT _ : 80877270-GOVERNMENT OF KHYBER PAKH.

DDO Code: PR8073- '

Payroll Section: 006 GPF Section: 003 Cash Center:

GPF A/C No: GPF Interest applied GPF Balance: 23,420.00 (provisional)

Vendor Number: - ' _ . e

Pay and Allowances: Pay scale: BPS For - 2022 Pay Scale Type: Civil BPS: 16 Pay Stage: 4
Wage fype Amount Wage type. Amount

0001 {Basic Pay 37,110.00 1004 [ House Rent Allow 45% KP21 - 9.,024.00

1210 { Convey Allowance 2005 5,000.00 1974 | Medical Allowance 2011 | 1,500.00

2315 i Special Allowance 2021 3,500.00 2341 | Dispr. Red All 15% 2022KP 3,293.00

2347 [ Adhoc Rel Al 15% 22(PS17) 3,293.00 2378 | Adhoc Relief Al 2023 35% 12,197.00

Deductions - General

Wape type Amount Wage type . . Amount
3016 ! GPF Subscription -3,340.00 3501 | Benevolent Fund _ --1,500.00
3609 [Income Tax -623.00 4004 | R. Benefits & Death Comp: - * -650.00

Deductions - Loans and Advances

l Loan I Description ) I Prineipal amount | Deduction l Balance

Deductions - Income Tax ' ,
Payable: 7,192.58 Recovered till DEC-2023:  3,458.00 Exempted: 0.48- Recoverable: 3,735.06

Gross Pay (Rs.): 74,917.00 Deductions: (Rs): * -6,113.00  Net Pay: (Re.): 68,804.00

Payee Name: MUHAMMAD ADNAN
Account Number: 4157841366
Bank Details: NATIONAL BANK OF PAKISTAN 231510 MIRICH MANDI MIRICH MAND], PESHAWAR

Leaves: - Opening Balance: - Availed: - Earned: _ Balance:
Permanent Address: N | _ _ R .
City: peshawar Domicile: - ¢ ' ]Hoﬁ_sing__StaF_us:'No Official
Temp. Address: ' - : ' : ' 0o )
City: Email: adnanfer. | @gmail.com’ .
t
N : - e T s e b T T .

I
i
) Date of Birth: 26.02.1991 Entry into Govt. Service: 08.03.2019 Length of Service: 04 Years 09 Months 025 ]jays

S))srem generated document in accardance with APPM 4.6.12. 9(82382/22 1' 2.2023N3. 0) L
* All amounts are in Pak Rupees .
*Errors & am:ssmns wccepted (SER VIC'ES/.?I iz, 2023/23 40 i 7) " ST S ' - N
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'\iuh?rnmad Adeﬂl Butt,
additional Advocate General

AHMAD SULTAN TAREEN .

L ATIQ-UR-REHMAN_WAZIR |

BLH')R*: IHE KH‘!BER Pﬁ«KHTUNKHWA S‘ERVICE TRIBURNAL P’E"‘l:i#r‘ﬁa
@ | !. s?'micg_Appeai NO._IH}?/ZBZO
~ ' Date of Institution .. . 21.09.2020
| Date of Decision .. 11'?_1,'392—2/’ .
H'*naf Ur Re'nman AS"IStaﬂ" (BPS -16), Darectorate of Prosecution Khyber
. Pakht unkhwa *Appei!ant} ?
- o - B " " VeErsus ;,.,_ .‘._. T
Govemment of Khyt‘er Pakhtunkhwa thraugh 1t5 l_.hlef St-\(:retarv ut tw!
Sectetarigt Peshawar and other , : 1Respondents)
T S < : .
L ' == 1
: Syed Yahya Zahid G}iiam Taimur Haider Khan& : !
+ All Gohar Durrani, _
Advo_ca;es . For Appellants

For respondents

" CHAIRMAN

MEMBER (EXHCUTIVE)

e T

JUDGMENT

ATIQ UR-REHMAN WAZIR !V'E'V!BER (ET"

"Trh%s_;':'sing!ejudgment _

shall dispose of the mstart servzce a?pﬂal as weli as the foiInw'ﬂg connected

sarvice appeals ?5 common questlon of law, and facts are Inv olved therem -

[y

228/2020 titfed Zubair Shah

2. 127972020 titled. Farcog Khan

7

3. 1230/2020 titied Muhammad Amiid Ayaz -

4, 1231/2020 titled Qalser Khan
5, 1232/2020 ttfed Ashiq Hussain
6. 1¢33/2020 tltled Shoukat Khan

"7, 1244]202_0 tit!ed“Hase:eb Zeb

TS
5% anuw
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8, 1245 2020ttl d Muhari h - L -
- / itle uhamrnad Za :rShah | | I, 32 -
9, 11125/20"0 titled Zahid Khan

10,11126/2020 titled Touseef Iqbal

02.  Brief facts of the case 'are that the appellant was initl'ally"appointed as
Ass;=tant (BPS-ll) on contract bas*s ln EX-FATA Secretanat vnde o:der dated 01-
12 2004. His servaces were regularmeo by the order of Peshawar- High Court vide
judgment dated 0? 11- 2013 W|th effect from 01-07 2008 i compliance with

~ cabinet declszon dated 29 08-2008. Regulartetlon of the appellant was delayed P
" by the respondents for qute longer . and in the meanwhlie, |r the wake of merger
of Ex-FATA thh the Provrnce,'the appellant alongwmh ouhers were declared
surplus vide order dated 25—06 2019, Feehng aggrleved the appellant alongwlth

_. others fled wr;t petztron Na 3704 P/2019 in Peshawar High Cpurt but in the
meanpthfl the appellan* alongwith’ others were ad]usted in v:.rmus duectorates
hence the Hrgh Court vnde }Udngﬂt dated 05 12-2019 declared: the petrtior as
mfructuous, which was challenged by the."appellants in th'e 'supreme court of.
Paklstan and the supreme court remanded their case 1o thrs Trlbunal vide order
dated 04-08- 2[}2{} in CP No. 88112020 Prayerf of the appe r:afltl are that the

' |mpugned ordcr dated 25 06-2019 may be set’ asrde and the appellants may be .
rel:amed/ad]usted agamst the secretarrat cadrer oorne ]t the strength of -
Establlahment & Admmsstration Dteoartment “of - Crvz} .aerrétarlat Similarly

senrorny/promotlon may 2iso.ba gwcn to the appellants s;nce ‘the mceptlon of

their employment in the government department with t\:—u_k beneFts as per

s 1udgmont titled Tikka Khan- & others Vs Syed Muzafar Hu 35ain Shah & otEers - |

et (20_18;3_(EMR 332) a5 well as in the light of judgment of larger bench of htgh court

“in Writ Petition No: 696/2010 dated 07-11-2013. ° * %

.03..- Learned counsel for the appellahts_ has contended tﬁ_at the’ appellants'has

not been treated in actordance w'rth- 'l'aw, hence their rights secured undér the

Constitutlon has badly been v‘olated that the lmpugned order has not -been

ulkhtui‘hwa
rvice Teibhooal
Feoclriavwier
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passed in accordance with law, therefore is 'not tenable and liable to be set aside; - 5 5 -
that the appellants were appomted zniEx FATA Secretanat on contract basis vide

order dated Ol 12-2004 and_in cornphance with Federal Government decision

dated 29- 08 2008 arid in pursuance of Judgment of Peshawar ngh Court dated

,,0? 11- 2013 the:r servxces were reguianzed with etfect from 01- 07 2008 and the

appellants were placed et the strength of Admlnistratmn Department of Ex-FATA .
Secretanat that the appellants were d1scr|mmated to the erfect that they were

“"piaced m surplus pool vide order dated 25- 06-2019 wherea., Ser\nces of similarly

- © placed employees of all the departments were transferrer_,to thesr respective

departments m Provmoal Government that placmg the appei.ants in surplus pool
was not only |llegal but contrary to the surplus pool poltc\,., 2s the appellants

never Wbe placed in SUfplUb pooi as per sectton -5 {a,s of the Surplus Pool E

. Pol' of 2001 as amended in 2006 as well as the unwnlmgness of the: appellants

-7 s 2iso _clear from the respondents !etter 'dated 22-03-2019; that by:doing so, the

~

. mature service of almost'ﬂfteen years may spoil and go in m.;aste' that the illegal- "
| and untowarcl ectvof the respondents is also ewdent fror the notchation dated
08-01-2019, where the erstwhile FATA Secretanat departments and dlrectorates '

. have been ShlftEd and placed under. the admlmstratwe control of Khyber
.pakhtumhwa Government Departmer}ts, whereas the appellanis were declared

surplus; that billion of 'rUpees have been granted by'the_Federall-Gtavemment for

‘ merge‘d/erstwhile FATA-Secretariat departments but unfortur"iately despite having =

same cadre of posts at civil setretarlat the respondents Kave carried out the

unjustrﬂable, illegal and unlawful |mpugned order dated 25- Ub 2{}19 ‘which is not

o ,I only the vlolatlon of the Apex Court Judgment but the same Wlll also violate the

it

- fundamental rlghts of the appellants being enshrmed |n ‘the ‘Constitution of

et T

Paklstdn, will senously affect the promotlon/senlonty of the appellants, that
dlscr:mlnatory approach of the respondents is evrdent from the notufacatlon dated

- 22-03- 2019 whereby other employees of Ex-FATA were not placed in surplus

jl:.

‘ pool but Ex- FATA Planmng Cell of PRD ‘was placed aqd merged mto Prpwnc:al_

‘Hhvhu I‘ﬂkntul ws
Ml\u..t. I- hnn.-l
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- P&D Departmenl: that de(_larlng the appe!lants surplus ann subsequentlv thelr _ Bq PN
: ' s ad]ustment in various departments/drrectorates are rllegal whrch however were' .

. requrred to ‘be- placed at “the: strength of Estabhshment & Admrmstratson_

department that as per ]udgment of-the Hrgh Court, senrorrty/orornotrons of the
appellant_s are requrred to be dealt wrth in accordance wath the judgment titled
Ttkka Khan Vs Sved Muzafar (2018 SCMR 332), but the respondents de!lberately

' and wrth malaﬁde declared thern surplus wh;ch is detrlmental to the rnterests of

- the aopellants m terms of monrto'v loss as well as senlorrty/promotron, hence
i
mterference of thlS tnbunal would he warranted in case of the appelrants. '

04.“‘ Learned Additional Advocate G enerc.l fo. the responr‘ents has’contended
! i ’ ./

that the appellants has boen treatecl at par with the 1aw in vogoe he. \under !
\ eectron—.lf A) of the Crvu Servant Act 1973 and the curp-t s pool polrcy of the
\/J\\l\—/provmmal government framed thereunder that prowso Under Para 6 of the

, surplus poot polrcy states that in case the offcer!of‘l’rrals declmes to be

| ad]usted!absorbed in the above manner in accordance with the: prronty fixed as’
//1 per. hr‘ senlanty in the integrated llS'E hie shall lodse ‘the facrlzty}nght of
ad]ustment/absorptlon and- would be’ requrred to opt for pre-math retirerment *
frorn\ government servlce provtded ‘that tf he doe., not fulf' I| the reqursrte .
quahfvrng service for pre -mature retlrement he’ rnay be compulsory retired from |
service by the competent authorrty, however in the rnstant case, 0 afndavlt is _-
forthcomlng to the effect that the appellant refused to be 3bsr;rbed/ad3usted '
. under the surplus poo[ polrcv oF the government that - che appellants were
mrnrsterral staff of ex-FATA Secretarrat therefore they “were treated under
section- 11(a) of the Civil Servant Act, 1973; ‘that 50 far as the 1ssue of inclusion of_ |
| ;. posts in BPS 17 and above of erstwhrle agencv piannrng t:el!s, P&D Department |
" merged areas secretanat is concerned, they were planrmg cadre emp!ovees,'

hence they were adJusted in-the relevant cadre of the provlr.cral government that’

after merger o. erstwhrle FATA wrth the Provlnce, the Fmance Department vrde |

LT~ ' . . : 9..._.-.1-.uwmr '




order dated 21- 11 2019 and 11 0o—2040 created posts in the admmlstratwe |

o c!epartmer-ts in purSuance of request of establrshment depaftment which ‘were

not meant for biue eyéd persons as is alleged in the appea!; that;, the appellants '

has been' treated in ac'conjance withlaw, hence their aopeal;s_‘tpe‘rng. devoid of
¥ ‘mérit may be drsmrssecl | S :

1
L

- 05.  We have heard learned counse! for the - parties and have perused the

Loy
t

©record. | . o |
06. Before embarkmg upon the issue n hand it would be approprlate to
explain the background of the case, Record reveals that in 200:;, the federal

/oouernment Created 157 regular posts far the erstwtnie FATA becretarrat against

whrch 117 empioyees mctudmg the appeiiants \.\ere appomtec! on contract basis in

: © 2004 pfET fulﬁ.lmg all the codal formaht.cs Contract of cuch ‘employees was-
\/f \‘{\' renawed frord time to time by.issuing office. orders and to .,thi‘s‘ ef;fect, -the fnal.
. extension"was acoorded for a further _period of one year witt}h'_efgec!:t from 03-12-
2609. .in the.meanwhne, the federali government decided and.‘_ isaued tnstructions
dated 29 08- 4008 *hat aH those employees, worklng on contract agamst the posts
'from BPS-1 to 15 shall be regularn-ed and decrsron of cabmet would be appltcable

+~ o contract’ employees workmg in ex-FATA Secretanat through SAFRON Drvisron
- for regularrzatron of contract appomtments in respect- of contract employees
e workmg in . FATA In pursuance of the drrectwes the. appel!ants submltted
" _apphcatrons for regu.anzation of thexr appomtments as per cabmet deqsron but
A .

such empioyees were not regular ued under the pIeas Lhat vrde nooﬂcatlon dateo'

21-10- 2008 and in terrns of the r‘entratly admmrstered tnbal are=s (employeeq

status order 19?2 Presrdent Oder No 13 of 1972}, the employees working In

FATA, shall, - from the apoomted day, be the employees oflthe provrncrai

government on deputatron to - the Federal Government Without deputatron'

e i b ~

al!owance hence they are not entnt!ed to be reguiarrzed unt*er the ‘policy decision
P | dated 29- 08: 2008 | '

2 qnciy ;-.“'r;. .




P&D Departrnent that declarrng the appellant:. surplus ano subsequently theu'__'_. - BL‘ ..-'__;_

ad;ustment in vanous departrnents/drrectorates are ﬂlegal whlch however were

- requlred to ‘be- placed at ‘the strength of Establrshment & .‘-\dmxmstratnon_

LN

department "hat as per Judgment of-the Hrgh Court, senlonty/prornottons of the
appellants are. requrred to be dealt wrth in accordance w:th the judgment titled

Tikka Khan Vs Sved Muzafar (2018 SCMR 332}, but the respondents clehberately

' and wrth malaﬁde declared thern surplus, Wthh is detrlmental to the mte"ests of

\/J

- the appellants :n terms of monlto"v loss as well as senlorrty/prcrnotron, hence

mterference of thls tnbunal would he warranted in case of the. apgeltants. ‘

04.-'. l.earned Additional Advocate Ceneral for the responr‘ents has contended

f,

that the appellants has been treat o0t at par with the law’ in VOguE‘. je. sunder

qech}km the Clvn Servant Ac‘t 19; ’3 and the '-'urp.us pool pollcv of the

provineial government - framed therﬂunder that proviso Under Para-6 of the

1

VR

_ surplus pod! pollcy states that in case the off'cer/of'ﬁoais decllnes to be

- forthcommg to the effect that the appellant refused to be absr)rt:ed/ad]usted' '

ad]usted/absorbed in the above manner in accordance with the pnorrty fixed as

R 4

per his senlorlty in the integrated lrst Re shall loose ‘the - faohty}nght of

]
ad]ustment/absorptlon and- would be requlred to opt for pre—mature tetirement *

from\ government servlce provlded that lf he cloes not fulﬁll the reqwsrte .

I

qualrfymg service for pre -mature retlrernent he may be compulsory retired from

service bv the competent authonty, however in the mstant case, ¥le} afﬂdavrt Is

_-under the surplus pool pollcy oF the government that - che appellants were

J mrnestenal staff of ex-FATA Secrel:anat therefore they were treated under

4

l
sectlon-l 1(a) of the Civil Servant Act, 1973; that so far as the 1ssue of inclusion of

posts in BPS 17 and above of erstwhlle agencv planmng 1:ells, P&D Department

meroed areas secretanat is concerned, they were plannmg caore employees,

hence they were ad]usted in-the relevant cadre of the provu.cral government, that

after merger of eretwhlle_EATA:with the Provlnce, the_l'-'inance D_epartment Vlde

RO ' . ) . ‘ : quhaw&\l‘ ’




\-/JA ' 2004 r fulﬁ,ling all the codal forrnaht:cs Contract of cuch ‘amployees was

order o'ated 21-11- 2019 dnd 11 Do 2040 creax.ed post:- :r the admmlsgratlve

' departments in purs‘uance of request of estabhshment department which ‘'were

not meant for blueb eyéd persons as is all_egeci In the__'appea—l; tha’t:_ 1.;?_19. appetlants

has been treated in accordance with-law, hence their ao,oe_alo_'oe'ing_ devnid of
‘méit may be dismissed. . - | -

;35

. 05, We have heard learned counsel for the'-oarties and have’ perused the

. I
_record. - |

06. Before embark:ng upon the issue in hand it would be apprOprtate to
explain the background of the case, Record reveals that in 2003 the federal

/oovernment created 157 regular posts for rhe erstwhlle FATA becretauat against

whlch 117 emplo_\(ees mcludmg the appdlants ‘were appomted o contract bas:s in

|enewed frord tlme to time by issuing office. ordars and to thiS effeci., ‘the final

extensmfl was c-ccorded for a further persod of one year wth effect from 03-12-

2009 In the. meanwhmle the federal government decu:led and; |s;u=.d mstructlons
dated 29 08- 2008 +haL all those employees. worklng on contract agamst the posts
'frorn BPS-1 ta 15 ‘shall-be regular:?ed and deusmn of cabinet woutd be apphcable

+~ to contract’ emp!ovees workmg n ex- FATA Secrétariat through SAFRON Dlwslon

- work-.ng in . FATA In pursuance of the .dll‘ECtNE".S the. appet!am_t. submitted

for reguianzation of contract appomtments in respect - of contract employees '

apphcatlons fFor regu.arlzatlon of thE‘.Ir appomtments as per cabmet decismn but

such employees were not regula ized under the pleas ..hat wde nouﬂcatlon dated‘

21-10- 2008 and in terms of the r'c.pt. ally admxmstered tr:bai are=s (employees

status order 1972 Presmient Oder No 13 of 1972), the empioyees working In'

FATA, shall, -.from the appomfed day, be -the -empioye -ofl.the prowncwi

govemment on deputatlon to -the - Federal GovernmenL Wlthout deputatzon'

e P AS

anowance hence they are not enhtfed to be regulanzed unc‘er the palicy decision
dated 29- 08 2008

1,

1

Araaniyzavwied




\/r] Mpare service structure 50.8s5 to regulate thelr permanent |employment in ex-

N,
~

07, - In 2009, the prevmmat government promulgated regu!arlzatlon of service
Act 2009 and in pursuance the appellants approached the additional chtef

,.secretary ex-FATA for regulanzatton of thew services accor...lngly, I:uut no actton _

W

was taken on their requests hence the appeﬂants ﬂled wrlt f‘EtItan No 969/2010

| for regularizatlon of thelr serw:es, whlch was atiewed vide Judgment dated 30-11-

t
: 2011 and. services of the appellants were regularszed under tt‘e regu!arlzatlon Act
- 2009, agamst Whlch the respondents ﬂied civit appeal Ne -29-13/2013 and the

..Supreme Court remanded the case to the High Court Peshawar W'tth dtrec‘tlon to

'-_,‘j‘re examme the case and the ert Pet|tton No 969/2010 shall be deemed, to be
‘pendmg A three member bench of the Peshawar H;gh Court decided the issue
-_‘:_'vlde judgment -dated -07- 112013 in WP’ No. 969/2010 and sérvices of the

appyt@egulanzed and the respondents were given three months time to |

FATA Secretartat VIS'E! vus their emoluments promotzons retlremertt benefits and
mter-se-senzority thh further directions to create a task force ta ach'eve the

objectwes htghhghted above The respondents howeVer, delayed. -their

-regulartzat:on, hence they ﬂied COoC. No 178 P/2014 anc.f in cc mp!lance, the

respondents submltted order dated 13 06- 2014 wherﬂby ‘Services of the

appeﬂants were reguiartzed vide order dated 13-06- 2014 Wzth ett'ec:t from 01- 07—

: _2008 as weﬂ as a task force committee had been constttuted by Ex- FATA
Secretanat wde order dated 14—10 2014 for preparatton of service structure of
_;._such employees and sought tlme for preparatlon of service ! ruleq l'he appetlants
" again filed CM No. 182-P/2016 with IR in COC No 1?8 -P[2014 in WP No
) 969/2010, v\theré the learned A'dditional Advoca_te‘ General ai_dngmt_l't' d'epai‘tmeijtat

representative produced letter dalt‘ed‘za-lﬁ—ZOlB, wheretgfsérvice_rulés for the'

secretariat cadre employees of Ex-FATA -Sectetarlat .had been shown to be

fcrmutated and had been sent_td' secretaryl SAFRAN'for 'ap:;rdvat,.henr.:e vide

judgm’ent_ dated.08;09—2016, Secretary- SAFRAN.was dirscted 1o finalize the

matter within oae’.menth_, ta_ut the respondents instead ¢f doing the neadful,

.-'36 "".




) A w dated 25 06- 2019 aga:nst ‘which the appe;tants filed’ Wrrt Petltron No. 3704~
P/2019 for declaring the. rmpugned order 3s set as:de and retalning the appeilants
in’ the Crv:l Secretarlat of estabhshrnent and ar‘mlntstratlon department havrng the

. srmnar cadre of post of the rest of the czwl secretanat employees

) . . et

08, Durrng the course of hearmg, the'respondents produced CODIES of
notlr‘catrons dated 19-07- 2019 and 22- 0?-4019 that such emp!oyees had been
" ‘ adjustedjabsorbed in various departments The High Court. wde Judgment dated
05-12- 2019 observed that aﬁ:r,r thelr absorpt:on now they are regular emp!oyees
of the provmcial government and would be treated- as such for aH intent and

|:|urposer cluding the:r senronty and so far as their other gnevance regarding

mpugned in the wnt ‘petition and in case the appellanrs stﬂl 1eei uaggne\red

regarding - any matter that could not be legally wrthm the Framework of the - sard

* policy, they would be Iegaiiy bound b«,;‘the terms and cond|t|ons of senuce and-in
view of bar contained in Artucie 212 of the Const1tut|on thle court could not

emoark upon to entertaln the same, Needless to mentlon and we expect that

o~

Ve T et RE

o e N ™~

others Vs Syed Muzafar Hussaln Shah and others (2018 SCMR 332), the seniority

.f-'-,-'and was d1smtssed as such. Agalnst the ]udgment of Hrgh _.ourt the appzliants

filed CPLA No. 881/2020 in the Suprerne Court of Paklstan whlch was dlsposed of

N vide Judgment dated 04-08- 2020 on the terrns that the petltloners ehould'

’

- e'_ fi_1edthe-l_nstantserwceappeal. - . g o ;

P

\}_ - declared all the 11'/" empldyeee-including the appellants as eurpfus vide order—

\/n\j\-—t eir retentnon in civil, secretariat is concerned being civil servants, it would'

“Involve deeper apprecuatron ‘of the vires of the pol:cy, wh:ch have not been

keeping in view the ratio as contamed in"the judgment tlded Tkka Khan and

' would be determined accordlngly, hence the petitlon was der‘lared as infructuous

approach the servrce trlbunai as the issue bemg terms and cond:tron of their

. serv;ce, does fali within the Jurisdrctuen of service tnbunal hence the appeﬂant.'




N

1 N

09. Maln concern of the appellants in the mstant servlce appeal is that in the __,3 8‘ -

F rst olace declarmg them surolus :s tllegal as they were servmg against reguiar

posts in aclrninlstratlon deparcment =x-FATA hence thelr serv:ces were requ;red' '

-

) be transferred to Establ:shment & Admmtstratton Department of thc, provlncial _

government like other departments of Ex-FATA were merged in the:r respectlve

; 'department ThEll‘ second stance is that bf decianng thern surplus and their

sohsequent adJu’tment in dlrectorates affected ‘them in monltor, terms as well as

: th_etr.- seniontyipromotron also affected being placed at the bc-:,to‘m or the seniority

. b

line. - L : o A
110, In view ot the _foregoing explanation, in the ﬁrst'; place, it-would be
appropna 0. count the discriminatory' Behaviors of the re'sioondents with the

ellarits, due to Which the aopeilants spent atmost twelve years in protracted
dt]QEt!Oﬂ nght from 2008 tiil date The’ appe[lants were appointed on contract '

base after fuIF lhng all-the codal formalities by FATA Secretanat admrmstratuon '

'wrng but thelr services were not regulanzecl whereas smﬂarly appomted persons o
- by the same ofﬁce wrth the samie terms and condltzons vnde appomtments ordErs

dated 08-10- 2004 were reguIarrzed vide order dated 04 04 2009: Similarly a

- R

_- batch of another 23 persons appomted on contract were regu!ar:zed vide order '

dated 04 09 200‘9 and still a batch of ano*her 28 persons were reqularized vide

order dated 17- 03 2009 hence the appellant'; were dlscnmmated in regulanzatuon

RPN

- of their ser\nces thhout any vahd reason. In order to’ regulance then' services, the

. ap,oellants repeatedty requested the respondents to consld<=r thern at par with

_'.-.f,_.:/,'-_r e

those, who were regulanzed and. f'nally they submltted apphCatIOnS for_'

I

moiementatjon of the decision dated 29 08-2008 or‘ the rederar government

- where by all those employees workmg in FATA on contract were ordered to be

i .
3

- regularized, but their requests were declinecl under the plea that by v:rtue of

.pre5|der|t|ai order as chscussed al?ove they “are employees of- provmoal :

government and oniy on deputatron to FATA but wlthout deputatlon aliowance,




hence the\,r cannot be regulanzed the far:t however remaiing th"s* they were not

J, v&'ﬁpio\{ee of” provmoal government and were apposnted by administratlon,

deoartmen’r of Ex-FATA Secretar at, but due to malafide of the re:.pondents they

. were repeatedly refused regulanzatnon, W'ﬂICh however was not: warranted In the -

meanwhile, the plovlnoai government promuigated Regulanzatlon Act 2009, by_

ertue of wh;ch all the contract employees were regularlzed but the appeﬂan‘é

T Were again TEfUSEd 'egu!anzatton, but thh no piausﬁoie reason, hence they were

again discnmlnated and comoeihng them to' file Writ Pet!tlon in. F'eshawar H;gh

Court whtch Was allowed wde ]udgment dated 30 11 2011 without any debate,

as the reepondents had a!ready deciared them as provincial employ ees and there

was no;reason whatsoever to refuse such regularization, but the respondent

e T
T et

" instead of their regula ization,” filed CPLA In the Suprerne Cou:‘c of Pakistan
against s h@on, whz\.h egam was an act of dlscnmmatlon and malafide,

U ‘h‘—’where the respondents had taken a p1ea rhat the Hugh Court had allowed
reou1anzat|on under the regolarlvatlon ACE, 2009 but d:d not - discuss their
regulanzaoon under the pollcy of Federa! Government 1a1d down in the office

N,

S memorandum issyed by the cab:net :aecretan,r on 29 -084 2008 directing the

regu1ar'|zat|on of ,ennces of contractual empio\,rees workmg nn FATA, hence the -

Supreme Court remanded thetr case to High Court to examme this aspect as well.
A three member - bench of Htgh Court. heard the argument- where the

’ respondent:. took a-U turn and agreed to the polnt that' the aopellants had been

4

-39 -

' d;scnmlnated and they will be regularized but sought hme ror creataon of posts' '

and to draw serwce structurD for theqe and other empioyees w0 regolate thenr

oermanent emp‘.oyment The three memoer bench of the t—hqh Court had taken a

serious view of 't'ne unz centual technu:ah’oes to block the way of the appel!ants

who t00 are entltled to the same rehef and advised the: respondents that the

petltleners are suffenng and are in trouble besides mental agony, hence such

regularlzation was aIiowed on the besls of Federal Government deosmn dated 29- .




AN

_ requ:red to regulanze them in the first place and to. own them as their own

10 , ' e

becretarlat and not of the provmcra! government. Ina manner the appel!ants'

were wrongly refused their r:ght of regulanzatlon under thé Federa[ Government

Policy, whrch was :;once_ded_by the respondente before three member's bench,

but. the 'appeliants- suffered for yearé for a ‘single wron'g' refusal, of the

respondents who put the rnatter on thé back burner and on the ground of sheer

techmcaht les thwarted the process despite the repeated direction of 'the federai

government as well as of the judgment of the courts. “ma!ly, Services of the

appe!lane; were very unwdilngly regularized in 2014 W|th effect from 2008 and |

that too after- contempt of court proceed:rgs Judgment of the three member

oench IS very clear aeo by vlrtue of 'sych ]udgrnent, the respondents were_

employee'-'- borne. the strength of estabhehment and admrm trataon departrnent

of FATA ecretanat hut step-motherly behavior of the recpondents continued

r

unabated as nelther posts were created for therm nor servlce rulee Were Framed

for them as were comrmtted by the reapondents before the ngh Court and such '

commitments aré part of the Judgment dated 07-11- 201'2 pf Paeshawar ngh

Court. In the wake of ASth Constltutlonai amendments and Lpon merger of FATA

Secretariat into Provincial Secretar.at aII the departments' alon,gmth atarf were

_merged mto provmcnai departments Placed on record is notuf‘ catlon dated 08 01~

1

o 2019 where PRD Department of FATA Secretanat was handed over to provlnclai '

vide notsF catuon dated 16-01- 2019 Fmance department merged into prov:ncrall

Finance department wde notlﬁcation dated 24- 01—2019, educatlon department

vide or order dated 24-01-2019’ and almilrzri‘{ ali, other department ike Zakat & Usher

B ‘Department Populat;on Welfare Departrnent Industries, Technical Education,

: Mnerais, Road &Infrastructure Agnculture, Forests Irnga‘don Sports FDMA and -

otherc. were merged into respectwe Provzntlal Departments, but the appellants

" being emplovees of the admsnrstratron department of ex-FPTA were not rnerged

-‘lnto Provincial stabhshment & Adminlstratron Departmer't, rather they were

Yo -

- P&D Depar“cment and law & order department merged'mto Horne Department . b
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N dec!ared-surplu's Which wasdiscﬁminatow and based on malehde, as there Nas

i , no reason for declanng the appelantst as’ surplus, as total strength of FATA

employees of provmcial government defunct FATA DC, employees appolnted by
!

R W 4
‘

granted amount of Rs 25505 00 mlll:on for smooth transrt;on of the employees
as well as departments +o prDVlnClal departrnents and to this effect a summery

‘was submltted by the pmvmcnal governrnent to the Federal Govemment which

: asked to ensure payment of salanes and other oblngatory expenses, 1nc|ucllng

»

: posts of. e’édmmlstratwe departments!attached dlrectorates/ﬁeld formattons:of

sanctloned posts and- t'ney were: requrred to be smooth*v merged W|th the

establls\hment and adrnmlctraoon department of provlndal gover"lment bul: to

were posted agamst sanctloned posts and declanng thern surplus, was no more

than rnalaﬂde of the respondents Another discnmlnato*'y behawor of the
dated 11-06-2020 in admlnlstratwe departments l.e. Fmance, home, Local
Government Health, En\nronment Informatlon, Agnculture, Irngatlon, Mmeral

and Eclucatlon Departrnents for ad]ustment of the staff of the resoectwe

departments of ex-FATA but here agam the appellants were discriminated and no

they were declared Surpius and later on .were’ ad_‘]UStECj in vanous dlrectorates,

allowances adrmssrble 0 thern in thelr new- places of ad;ust'nent were less than

the one admlssmle in cwrl secretanat Moreover, their SEl‘llC. lty Weg, also affected

i it

——! p N ’

Secretarlat from BPS -1 to 21 were 56983 of the ClVlI adm|n|s'rration against which

FATA Secretarlat llne dlrectorates and autonomous bodrea etr: were mcluded

amongst whlch the number Df 117 employees lncludmg the appellants were
was accepted and vide I'lOtIﬂCEltlon dated 09 04-2019, provincial government was

termmal benet'ts as well of the employees agalnst the regular sanctioned 56983 |

L'JM\""’é’rS'whlle FPTA whlch shows that the appellants were aISo working aoatnst _

' respondents can bhe seen, when a total of 235 posts were created wde arder

post was created for thern i Establlshment & Admlnlstrataon Department and

whlch was: detnrnental to their nghts in terms of monetary beneﬂts as the |

" their utter dlsmay, they were declared as surplus tnsp|te of the fact that thev o
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g

' surplus- po

12

as they were placed at the bottom of senlorlty and thelr promotlons, as the

uappellant appomted 'as Assrstant is still worklng as Assrstant m 2022, are the

e factars, whlch cahnot be lgl’lOl ed and whlch _.hows that injustice has been done to
b

me appellants Needless to mentlon that the respondents fal'led to appreciate that

l. .

§‘ .

the Surplus Pool Pohcy 2{101 drd rlot apply to the appellants since the same was

speoﬁcally made and meant for dealmg with. the transition of dlstrlct systern and

: resultant re- structurlng of governmental offices under the devolutlon of powers
- from provinciat to locd! governments as such,. the appellants ‘service in erstwhile
FATA Secretarlat (now merged area secretanat) had no nexus whal:soeve. with -

“the same, ‘as nerther any departrnent was abohshed nor any’ post hence the -

rl

. pollcy applied on them was totally |llegal Moreover: the concerned

o,

P Tned counsel for the appellant.a had added 16 thelr miseries by contestlng thelr

" cases in wrong forums and fo this effect the supreme court of PaKlstan in their

case, in Civil petltlon No 881;'2020 had also notlced that the petltloners belng

pursumg thelr remedy befdre the wrong forum had wasted much of their time

“and the aerv'.ce Trltlurlal shall ]ustly and sympathetlcally consrder the questlon of -

delay in accordance with law To thle effect we feel that the delay orcurred due to

wastage of time’ before wrong l’orumsf but the appellants contlnuously contested

thelr case wlthout any break for ‘getting ]ustlce We l"eel that their. case was

E alreacly spolled by the respondents due to sheer techrlx"alltles and Wlthout

. touchlng rnent of the case. The apex cauft- Is very clear on me po‘lnt of lrmltatron_

that cases should be . consrdered on ment and- rnere techn:calitles lncludlng
limitation shall not debar the appel]ant_, from the nghts accrued 0 them In the
instant case, the appellanrs has a strong case on merrt hence we are lncllned to

condone the delay occurred die to the reason mentloned above

1L we are of the conSldered opinion that the appellants has net been treated

An accordance with law, as they were er'lplovees of admlmstratlon departrnent of

_ t‘he ex-FATA and such stance was accepted by the respondents in their comment -

RBer Viu. e ru;,l
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| \ | o Isubmltted to the Hrgh Court and the Hldh Court vrde judgment dated 07- 11 2013 #5 4
. ';. ) @ declared them crlvll servants.and emplovees of admrnrstratton department of ex- ’

?FATA Secretarlat and reguianzed then- servrces agalnst sanctlolned posts, desprte

thev were declared -surplus. Thev were drstnrnmated by not transferring therr

services to the estabIrshment and admrnlstratron department of provincial

government on the analogy of other emplovees transferred fo therr respectlve

departments in prevlncral government and m case of - non- avarlabrhty of post
Frnance department was required to . create posts in Establlshment &
, _Admmlstratlon Department on’ the anaiogy of creatron of posts I other

Admlnlstratwe Departments as the Federaf Government had granted amount of

:f" Rs' 255 ion for a total strength of 55983 posts rncludmg the posts of the '

b] - appeﬂants and’ deciarmg them surplus was unlawful and based on malafice and
. on thrs score’ alone the |mpugned order is - hable to be set asrde “The correct

course would have been to create the same number of vacancies In thelr

respectrve department iLe. Estabhshment & Admmrstratwe Department and to.

post them in the|r own department and rssues of their . senrorrtv/oromotlon was

required to be sett}ed_rn accordance wrth th_e prevalllng Iaw.and rule. -

12 We have observed that grave !ﬂ]USthE has been meted out to the

- '_ ' appellants in the sense that after. contestrng for longer for their regulanzatlon and _

o~ rmauy after gettlng regufarrzed they - were strll depnved of the s‘ervrce_'-"- : "" ' .
- structl::re[rules and creatron of posts desprte the repeated drrectrons of the three

member bench of Peshawar Hrgh Court in its Judgment datﬂd D7-11 201;3 passed

. in ert Petttlon No. 969/2010 The same drrectrons has strll not been implemented '
' R .
and the matter was made worse when rmpugned order of placmg them in surpius

pool was passed whrch drrectfy affected their® semonty ano the future career of

the appel!ants after puttmg in 18 vears of servrce and half of therr servrce has

al'read_v been wasted in lrtrgahon-.

|
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' ﬂ » conriected serwce appea!s are accepted The 1mpugned order dated 25 06 2019 is .

. "'../_'.'//" " ’_,_J - —t L

!

A “" . o : '{... ; _ . . . . 14 Co e '."I N . I. -. - _Ir

L'..Irr vnew of the foregomg d:scussnon the mstant appeal a!ongwith

e «n--'.

f';';'set a51de wzth dIrectlon to athe reSpondents to adJust the, appetfants in the:r .

-t -..-..

| -:-_respective department Je Estabilshment & Admmlstrat:on Department Khyber T

..“-

| _ 'Pakhtunkhwa aga:nst thelr resped;we posts and |n case of non—avaﬂabllty of‘__ .
Y posts the same. shall be created for the appellants on: the Same’ manner, as. were'
created for other Admmlstratlve Departments vlde Fmance Department

-'notlﬁcatron dated 11-06- 2020 Upon their ad]ustment m thelr reSpectwe |
ﬂ—'—"”'"""

_ _,T,IH_”‘_‘_-__Iseniornty/promotron sha!l be dealt wath in accordance ‘with the prov:smns_

contamed ini-<Givil - Servant Act 1973 and Khyber Pakhtunkhwa Government
. .: l .

. Servants (Appo:ntment Promotion &Transfer) Rules 1989 partrcularly Sectron- -
(3) of - Khyber Pakhtunkhwa Government Sewants (Appomtrnent Promot|on & .
Transfer) Ruies 1989.. Neediess to mentlon and |s expected that in wew of the
- ratio as containec! |n the judgment trt!ecl Tikka Khan and other* Vs Syecl Muzafar )
Hussam Shah and others (2018 SCMR 332), the seniority wou[d be determlned

accordmgly Partues are left 0 bear thelr own costs, Flle be consngned to record

~ rbom.
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3 ! Y/
To, | 2%
The Chief Secretary, - "‘}( o |
Khyber Pakhtunkhwa, Peshawar. | ?"\ | ’c{ r—
Subject:- DEPARTMENTAL APPEAL . AGAINST _ FOR

o

3,

: '/_’)/

" ““rules and policy vide order dated 17/01/2022.

ABSORPTION/ADJUSTMENT OF THE APPELLANT IN THE

ESTABLISHMENT DEPARTMENT

Respected .Sir!

I. Thatbhe appellant was initially appointed as AUSIS w ~in

the erstwhile FATA Tribunal vide order dated 0 85— 02~ 26 /S

2. That after 25" amendment when FATA was merged in the

Province of Khyber Pakhtunkhwa, the services of the appellant
was handed over to the Home Department of the -Provincial
Government of Khyber Pakhtunkhwa instead of handing over to -
Establishment Department like other FATA secretariat
employees, J : 2
| {
That unfortunately the Secretary Home Department instead of
adjusfment of the appellant in the secretariat group imposed major
penalty of removal from service on the allegation that the
appellant himself appointed against the ibid post in violation of

4. That feeling aggrieved the appellant knocked the door of the

N

3.

6.

. Khyber Pakhtunkhwa Service Tribunal in' Service Appeal

No szé’)ﬂ and the august Services Tribunal allowed the
service dppeal of the appellant and reinstated the appellant in to
service with all back benefits vide judgment dated 03/03/2022.

In response the Secretary Home Department implemented the
judgipent of the Service Tribunal by reinstating the appellant into
service with all back benefits. !

~ That after reinstatement in service the ‘appellant was allowed/

granted Secretariat allowance by receiving Rs. 0¥ %o Las
arrear of secretariat allowance but unfortunately during the fext
month the said allowance was dis-continued to the appellant
without assigning any reason and rhyme., = |




N, _ ' : 96 -
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7. That as all the employees of FATA Secretariat were absorbed in”
- the Khyber Pakhtunkhwa Secretariat as employee of the
' Establishment = Department, therefore,” the appellant being
employee of the FATA Tribunal is also entitle to absorption/
adjustment as Secretariat employees i.e. employee of the
~  Establishment Department. - '

8. That recently vide a consolidated judgment of the Khyber
Pakbiunkhwa Service Tribunal dated 1'4/501/2022 the Khyber
Pakhtunkhwa Service Tribunal allowed the Service Appeal of the
erstwhile FATA Secretariat employees by directing the
Establishment Department to absorb them in the secretariat group
of Khiyber Pakhtunkhwa i.e. Establishment Department.

9. That in light of the ibid judgment the Establishment Department -
whereby all the employees of the FATA Secretariat were -
absorbed/adjusted in the Establishment Department, therefore,
the appellant being employee of the Erstwhile FATA Tribunal is

“also deserve to be adjusted/absorbed in the Establishment
Department/Secretariat group against their respective posts.
%Forgoing in view, it is humbly requested that the appellant
may kindly be adjusted /absorbed in the Establishment
Department, Civil Secretariat and on the analogy of similarly
placed person as per judgments of august Khyber Pakhtunkhwa
Service Tribunal Peshawar dated 14.1.2022.

M pbemmenn] Acluos
Caverrtend BFs-l¢)

Dated;- & /o< /2024

APPELLANT
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA
SERVICETRIBUNAL,PESHAWAR,

APPEAL NO: OF 20 gﬂ
(APPELLANT)
W . AAnn (PLAINTIFF)
(PETITIONER)
- VERSUS |
| | (RESPONDENT)
{,; ,;u/{/ (DEFENDANT)

e - Adnsin

D@ hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in
the above noted matter. '

Dated. [/ /202 %ﬂ T

 ACCEPTED .

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT
(BC-10-0853)
(15401~ 705_?85'-5)

2 WALEED ADNAN f
UMAR FAROOQ MOKMAND
KHANZAD GUL™ |
& W

MUJEEB UR REHMAN
OFFICE: ADVOCATES
Flat No. (TF) 291-292 3™ Floor,

Deans Trade Centre, Peshawar Cantt.
(0311-9314232)




