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Order or other proceedings with sienufure of judgeID;iU! oi order 
proceedings

S.No.

321

26/09/20241 'I'hc appeal presciiicd Uxiay by Mr. Noor 

Muhammad Khatlak Adyocaie. li is llxcd Ibr preliminary 

hearing belbre Single liench al Peshawar on 01:10.2024. 

I^archa .Peshi given lo counsel for the appellant.

By order ofihe Chairman
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Through;
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Before The Khyber Pakhtunkhwa Service Tribunal

Peshawar

Service Appeal No /2024

Mr. Nasir Gul, Naib Qasid (BPS-03),
Home & Tribal Affairs Department,
Government of Khyber Pakhtunkhwa, Peshawar

A

Appellant

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary 
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

3“ The Secretary to Government of Khyber Pakhtunkhwa Home & 
Tribal Affairs Department, Peshawar. ' '

4- The Secretary to Government of Khyber Pakhtunkhwa/, Rnance 
Department, Peshawar.

.

i

!
*
2
*

Respondentsr
APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE RESPONDENTS BY NOT ABSORBING/ADJUSTING THE
APPELLANT IN THE ESTABLISHMENT DEPARTMENT. KHYBER 

PAKHTUNKHWA, PESHAWAR AND NOT DECIDING THE 
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.
Praven- 1

!
That on acceptance of the instant service appeal, the 

respondents may kindle be directed to adiust/absorbed the appellant in
Establishment Department aoainst his respective post of Naib Qasid
{BP5-3) with all back benefits including seniority. Anv other remedy
which this august Service Tribunal deems fit that mav aiso be awarded
in favor of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are ss 
unden-

t%

1) That the appellant was initially appointed as Naib Qasid in the 

erstwhile FATA Tribunal vide order dated 08/03/2019. Copy of 
appointment order is attached as annexure,

2) That after the merger of FATA into province of KP as a result of 25*^ 

Constitutional amendment, the services of the appellant was placed

A



I
at the disposal of Home Department instead of Estabiishment 

, Department iike other empioyees of FATA-Secretariat.

3) That astonishingly the appeliant was removed from service, 
whereafter the appeilant feeiing aggrieved, filed Service Appeal No 
784/2022 before the Khyber Pakhtunkhwa Service Tribunal and the 

same was allowed by reinstating the appellant with back benefit^ 
vide order dated 03/03/2023. Copies of the judgment and order 
dated 03/03/2023 & office order dated 15/05/2023 are attached as 
annexure ...B&C

4) That after reinstatement in service the appellant was granted 

secretariat performance allowance in shape of arrears amounting 
to Rs. 1,96,690/-, however, the said allowance was discontinued in 
the next month. Copy of order pay slips are attached as 
annexure, ...D

5) That the erstwhile FATA Secretariat employees were absorbed 
/adjusted in the Establishment Department vide consolidated 
judgment of this Honourable Tribunal dated 14/01/2022. Copy of 
judgment dated 14/01/2022 is attached as annexure

6) That in light of the ibid judgment, the appellant being an employee 
of erstwhile FATA Tribunal is also entitled to be adjusted/absorbed 

in the Establishment Department, hence the appellant filed a 
departmental appeal for his adjustment/absorption in the 
Establishment Department, but to no avail. Copy of departmental 
appeal is attached as annexure,

7) That the appellant feeling aggrieved having no other remedy, but 
to file instant service appeal on the grounds inter-alia as under:

GROUNDS

E

F

A. That the in action and action of the respondenj:s by 
absorbing/adjusting the appellant in the Establishment 
Department is against the law, facts and norms of natural justice.

not

B. That the respondents hav^ not treated the appellant in 

accordance with law and rules and such the respondents violated 

article 4 and 25 of the Constitution of the Islamic Republic of 
Pakistan 1973.

c. That the appellant is fully entitled to be absorbed/adjusted in the 
establishment Department against his receptive post under the 

principal of parity in light of consolidated judgment dated 
14/01/2024 of this Honourable Tribunal.
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D. That the action of the respondents is arbitrary and based on clear 

malafide by not absorbing/adjusting the appellant in the 
Establishment Department.

E. That as all the FATA secretariat employees have been adjusted In 
the respective Departments, therefore the appellant is also 
entitled for adjustment/absorption in the Establishment 
Department.

F. That till date neither the appellant and his colleagues have been 

adjusted in the Secretariat Group nor they have been adjusted in 
the Establishment Department which affects the basic rights of 
seniority and promotion.

G. That the appellant seeks permission to advance other grounds at 
theTime of arguments.'

It is therefore, most humbly prayed that the instant appeal of 
the appellant may kindly be accepted as prayed for.

■ /
.

!i*;
j

/,pated; -09-2024 Appellant
Through:

Noor Muhamma^hattak 

Advocate Supreme Court

Umar Farooq Mohmand

Waleed Aonan
■

&
Zi.

Khanzada Gul 

Advocates High Court
CERnFlCATE!

No such like appeal is pending or filed between the parties on the 

subject matter before this Honorable Tribunal.

i-'

affidavit
I, Mr. Nasir Gul, (the appellant), do hereby solemnly affirm and declare

correctoath that the contents of this Service Appeal are true and 

to the best of my knowledge and belief and that nothing has been
concealed from this Hon'ble tribunal. M

on

DEPONENT

•\ f
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OfriCC OF THE
REGISTRAR FATA TRIBUNAL, 

PESHAWAR

(j32IS2Effirm 
• .......

ORDER

NO. n/11/2018-19/ ll^ daiod: 08.03.2019 On Recommendation of the Departmental Selection 
Commilloo, the Competent Authority is pleased to appoint Mr. Nasir Gul S/o Nadir Gul against the vacant post of 
Nuib Qasid BPS-01 (9130-290-17830) in FATA Tribunal at Peshawar under rule 10 sub rule 2 of Civil Servant 
(Appoinlmenl, Promotion and Transfer) Rules 1989 on the following terms and conditions:

■

Terms & conditions;

1. Ho will gel pay at the minimum of DPS-Ol including usual allowances as admissible under the rules. He will 
be eniiilcd to annual Increment ns per existing policy.

2. He shall be governed by Civil Servant Act 1973 for purpose of pension or gratuity. In lieu of pension and 
gratuity, he shall bo cnliilcd to receive such amount as would be contributed by him towards General 
Provident Fund (GPF) along with the contributions made by Govt: to his' account in the said fund, in 
prescribed manner.

3. In case, he wishes to resign at any time, lA days notice will be necessary and he had thereof, 14 days pay 
will be forfeited.

4. Ho shall produce medical fitness certificate from Medical Superintendent/ Civil Surgeon before Joining 
duties as required under the rule.

5. He has to join duties at his own expenses.
0. If he accepts the post on these conditions, he should report for duties within 14 days ofthe receipt of this 

order.
///

's

REG^RAIl 

FATA TRIBUNAL
Copy to;

01. The Accountant General Pakistan Revenues Sub Office, Peshawar. 
02, Ps to ACS FATA, Peshawar.
03. PS to Secretary Low & Order FATA, Peshawar 
04, PS to Secretary Finance FATA, Peshawar.

'^OS.-'P'orsonai Fner' ■ ^ '

06. Official Concerned.

REGISTRAR 
FATA TRIBUNAL

• /

1
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Seryicn Appaul No.774/2022 illled "Keci/ad Khan-vn-The Chief Secretary. Gavernniehi nf Khyber 
I'akiaunkhv'a. Civil Seeretnrial, Peshawar and others", decided on 03.02.2023 by Division Bench cvntprising .
Kaiim Ar.ihud Khan, Cliairimin. and Ms. Roslna Rehinan, Member, Judicial, KRyber Pakhmnkinva Service 
Tribunal. Peshawar.

•) /

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.\

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN
MEMBER (Judicial)ROZINA REHMAN • • •

Service Appeal NoJ74/2022

Date of presentation of Appeal
Date of Hearing......................
Date of Decision.....................

,11.05.2022
03.03.2023
.03.03.2023

(

•r\

Mr. Reedad Khan,JEx-Chowkidar (BPS-03), Ex-FATA Tribunal, 
Home & Tribal Affairs Department, Peshawar.
........................................................... ....................................appellant

Versus!

r

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Kliyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
' Peshawar.

.{Respondents)

Service Appeal No. 77S/2022

Date of presentation of Appeal
Date of Hearing......................
Date of Decision.....................

,11.05.2022^
03.03.2023
03.03.2023

(
•»

Mr. Sainiullah, Ex-KPO (BPS-16), Ex-FATA Tribunal, Home & 
. Tribal Affairs Department, Peshawar.

..Appellant

VersusI

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

' 2. The Secretary Horae & Tribal Affairs Department, i Khyber
Pakhtunkhwa, Peshawar. , . , „

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

/
/

.{Respondents)

QJ
CtO I(D

Q-

\
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Sarrice Appeal No.774/W22 lillcd "ReeiJad Khaii-vs-The Chief Secreiary. Covemmeitl of Shyher 
Pakhiunkhwa. Civil SecKiai'iai. Pexha\var mii olhers". (kcided on OS.03.2023 by Division Bench comprising ' 
Knliin ArshatJ Khun, Chairman, and Ms. lioclna Rthman. Member. Jtalielal. Khyber Pakhlunkhwa Service 
Trttiunni. Pushdwar. '-.f ' " •• '*■

•I

J
Service Appeal No. 776/2022

2

Date of presentation of Appeal........
Date of Hearing............ ....................
Date of Decision..................... ......... .

...11.05.2022
...03.03.2023
...03.03.2023

r~

Mr. Kafll Ahmad, Ex-Assistant (BPS-16), Ex-FATA Tribunal, Home 
& Tribal Affairs Department, Peshawar.

.Appellant

/
Versus )

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department,. Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

f

{Respondents)

Service Appeal No. 777/2022

Date of presentation of Appeal
Date of Hearing.................. ..
Dale ofDecision.....................

..11.05.2022
..... 03.03.2023

........ 03.03.2023

Mr. Ikram Ikh, Ex-Naib Qasid(BPS-03), Ex-FATA Tribune, Home 
& Tribal AL irs iepartm^ut, Peshawar.

.Appellant i

Versus

I. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretai-iat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, ; 
Peshawar.

.{Respondents)

Service Appeal No. 778/2022

Date of presentation of Appeal
Date of Hearing............ ...........
Date ofDecision.....................

.11.05.2022
03.03.2023
03.03.2023fNl

0)
• tiO2

♦ •

i



iViTice Appeal No.?74f2U22 'ulled ''^dad i^aif*3-1%e Chi^ iecrela/y, Govemncni ef Khyher 
I’aklmtnkhna. Civil SecrelaruU, Pediaieur and olhen ". decided on 03,03.202i hy Dmsion Bench coinivising 
Kiilitii Ai'shad Khan. C/mrumn, and Ms. Bazina Behiiian. Member. Judicial, Khyber_ Pakhliinklnva Service 
Tribunal, Peshawar.

Mr. Sadiq Shah, Ex-Driver (BPS-06), Ex-FATA Tribunal, Home & 
Tribal Affairs Department, Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Departmentj ' Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
.'Peshawar.

.{Respondents)

<•

i/-Service Appeal No.779/2022

.11.05.2022 ;
03.03.2023
,03.03.2023

(Date of presentation of Appeal
Date of Hearing......................
Date of Decision.....................1

•T
v;
Mr. Muhammad Adnan, Ex-Assistant (BPS-16), Ex-FATA Tribunal, 
Home &. Tribal Affairs Department, Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal. Affairs Department,^ Khyber
Pakhtunkhwa, Peshawar. , ' .

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

(Respondents)\

Service Appeal No, 780/2022

Date of presentation of Appeal
Date of Hearing......................
DateofDecisibn:.;..... ...........

.11.05.2022
03.03.2023
,03.03.2023

Mr. Asad Iqbal, Ex-Junior Clerk (BPS-11), Ex-FATA Tribunal, Home ' 
& Tribal Affairs Department, Peshawar.

Appellant

Versus
m 1, The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.
01

Q.

I
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r'Servitx Appeat No.774/2u22 lilled "linedud- Kiian-vs-Ttii Chkf Secrelary, Governiiienij of Khyber 
PtMiunkhwa. CMI Secreluriai. PeshinMir and olhers", decided on 03.03.2023 hy Division fiencA c^prising 
Kiifim Arshud Khan. Chairman, and Ms. Hozina Rehman. Member, Judicial. Khyber Pakhlunkhii'o Service 
Trdninal. Pesliamir.

//% *
• .

'1
2. The Secretary Home & Tribal Affairs Department, Khyber 

Pakhtunkhwa, Peshawar.
3, The Secretary Establishment Department, Khyber Pakhtunldiwa, 

Peshawai*.

i:

.{Respondents)

Service Appeal No.781/2022
^ i

....11.05.2022
....03.03.2023
,....03':03.2023

Date of presentation of Appeal........
Date of Hearing...............................
Date ofDecision............. ........... .

Mr. Muhammad Shoaib, Ex-KP0(BPS-16), Ex-FATA Tribunal, 
Home & Tribal Affairs Department. Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department^ Khyber Pakhtunkhwa,
Peshawar. -

.{Respondents)

Service Appeal No. 782/2022

11.05.2022
03.03.2023
.03:03.2023

. Date of presentation of Appeal
Date of Hearing......................
Date ofDecision.....................

Mr. Adnan Khan, Ex-KPO (BPS-16), Ex-FATA Tribunal, Home & 
Tribal Affairs Department, Peshawar.

Appellant

Versus
v'

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar. . '

2. The Secretary Home & Tribal Affairs Departihenl, Khyber
Pakhtunkhwa, Peshawar. ' '

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawai*.

{Responded^)

CJ
DO
to

/

i
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ii'ivitu Apijval No 774/21122 litleil "Reedod tOiaii-vs-Thj Ctiief Secretary. Covemmen! of Khyher 
Riikhtiiirkhwa. Cn’il Secrcwrial. Pediatnir ami olhers". decided on Oi.03.2023 by Oiyision Beitcii'comprising 
Kiilim Ardiad Khan. Chairman, and Ms. Rozina Rehintm. Member. Judickll. Khyber Pakhiunktnva Service 
Tribunal Peshanar.

Service Appeal No. 783/2022

......... .11.05.2022
.......... 03.03.2023
.......... 03.03.2023,

^r. Muhammad Awais,. Ex-Driver (BPS-06), Ex-FATA Tribunal, 
Home & Tribal Affairs Department, PeshawM.
........ ................ ......................................................................Appellant

Date of presentation of Appeal
Dale of Hearing......................
Date of Decision..................... I

Versus ?

I
1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 

Secretariat, Peshawar.
2. The Secretary Home & Tribal Affairs Department, Khyber 

Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa,

Peshawar. '

I'i
!'l

J

/

.{Respondents)
\

'
Service Appeal No.784/2022 f.

,11.05.2022-
,03.03.2023
.03.03.2023

Date of presentation of Appeal
Date of Hearing......................
Date of Decision....................

Mr. IVasir Gul, Ex-Naib Qasid(BPS-03), Ex-FATA Tribunal, Home & 
Tribal Affairs Department, Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

{Respondents)

Service Appeal No.802/2022

11.05.2022.
03.03.2023
,03.03.2023

Date of presentation of Appeal
Date of Hearing......................
Date of Decision.................. . .

LD •
01
00
fOa.
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Service Ai^jjcol r^o.77-l/20?3 tilled "Heedod Khan-vs-fhe Chief Svereuuy. Govemneiti of .Khyber 
t^ukhtunkhva. CMI Secrelarial. t'eshaifar and olhen". decided nn 0103.202} by Oivieion Bench comprlslii$ 
Kolwi Arihad Kh<in. Chainnan. and Mx. Rozina Rehman. Member, Judicial, Khyber Pakhtunkinta Senice 

'’fubunui, }*c!iha\vi\r, • • * * ' * ' ' •

Mr. Mohsin Nawaz, Ex-Stenographer (BPS-16), Ex-FATA Tribunal, 
Home & Tribal Affairs Department, Peshawar.

appellant
; .
7

Versus
\

1. the Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil.
Secretariat, Peshawar. • '

.2. The Secretary Home & Tribal Affairs Department, Khyber 
' Pakhtunkhwa, Peshawar.

3. The Secretary EstabUshment Department, Khyber Pakhtunkhwa, 
Peshawar.

I
!•

i
i{Respondents)

Service Appeal No.811/2022
4

20.05.2022
03.03.2023
,03.03.2023

Date of presentation of Appeal
Date of Hearing......................
Date of Decision..................... i

i

Mr. Tahir Khan, S/O Arsala Khan R/o Guldara Chowk, PO Namak 
Mandi Niohallah Tariq Abad No.2, Kakshal Peshawar, Assislnat/ 
Moharir, Ex-FATA Tribunal Peshawar. ^

:•!

r
I..Appellant*.sI
!■Versus \

' 1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

■A

I1
«̂ IV

.
:

.{Respondents)
•' ,1

\i /

Service Appeal No.812/2022 \
'

20.05.2022
03.03.2023
,03.03.2023

Date of presentation of Appeal
Date of Hearing......................
Date of Decision.....................

[•'
Mr. Ziafat Ullah Khan S/O Naimat Ullah Khan R/o presently Masjid 
Ibrahim Bara Gate, PO GPO, Nodhiya Payan Peshawar, Driver, Ex- 

'' 'FATA^Tribunal,-Peshawar. ■ I

t'Appellant
0)
QD

. . ft3a.

\
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Scivicc /liiiieal Wu.774/20’2 liihJ "Mad Khan-vs-Thc Chief Secrciary. Cuvernmeni of .Khyher
I'okhlunkhiya. Civil Sicrainrlal. Peshawar and others decided on 63.03.2023 by Division Bench am’/irising 
Kalini Arshod Khan, Chairman, and Ms. Ruzina Rehaum. Member. Judicial. Khyber PokhimMnta ^ice 
Trihnmt. Peshenrar.

5?
s^-

i-Versus
I

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Departmertt, jKhybCT 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

ir /

f

r|

t-
...{Respondents)

n
Service Appeal No.813/2022 I'j*

' •

.....20.05.2022

......03.03.2023

.......03.03.2023

Date of presentation of appeal.... 
• Dates of Hearing..;.....•..............

Date of Decision.........................

I

I

Mr. Faheem Shahzad S/0 Hidayat Ullah Kotla Mohsin Khan 
' Landi Arbab Mohallah Kasaban Peshawar.

"j

Appellant

Versus

]. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, ^Khyber 
Palditunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Palditunkhwa, 
Peshawar.

■i
I

Service Appeal No.814/2022

20.05.2022
03.03.2023
,03.03.2023

Date of presentation of Appeal...
Date of Hearing.............. .
Date of Decision........................

f

Mr. Muhammad Shoaib S/O Arsala Khan, R/o Kakshal Pul P.O 
Kakshal, Mohallah Tariq Abad No.l, Peshawar, Naib Qasid, Ex-FATA 
Tribunal, Peshawar.

i

Appellant

Versus

1. .The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar,

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

* 4

js;
S

(U
OD
fU

iiQ.

I

i j
‘\
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It''
Sciyice Appeal No.77-l/2ll22 mind ‘HeeJad Khan-vs-The Chief Secniary, Oen-enunemKhyber 
I'Mltmkhwa. Civil Secreiuriai. Feslnnvar and others". decided on 03.03.2023 by Division Bench comprising 
Kalim Arshud Khun. Chaiimun. and Ms. Bozina Rahnnm. Member. Judicial. Kliybar Pakhtunkhwa Service 
Vflhunat. Feshawar ., " ' '

i .3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
•Peshawar.

Service Appeal No.815/2022

...20.05.2022
,...03.03.2023
,...03.03.2023

Date of presentation of Appeal.......
Date of Hearing................... ;........
Date of Decision............................

Mr. Ikram Dllah S/O Rehmat Ali, Jtinior Clerk, Ex-FATA Tribunal 
Peshawar.

AppellantI

Versus
i

1. The Chief Secretary, Government Of Kbyber Pakhtunkhwa, Civil 
Secretariat, Peshawar. ,

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar.

'
“S

¥.
it »/I I'!

I

Service Appeal No.816/2022 :

20.05.2022
03.03.2023
.03.03.2023

Date of presentation of Appeal
Date of Hearing....................
Date ofDecision.......  .........

I.

Mr. Khair Ul Bashar S/O Sahib Din R/0 PO Shah Qabool Awliya 
— House-No. 2938, Mohallah Dabgari Bazar Sakhwat Hussain Peshawar.

..Appellant
Junior Clerk, Ex-FATA Tribunal Peshawar.

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 

Pakhtunkhwa^, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 

Peshawar.
I

y

.j00
QJ

Q.

i . ^

i
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i’crvicc Ai>ixal No.774/2022 liiliul. "Hecikul Kltan-vs-The Chief Secretary. CoverrmeM of Khyber . 
yaklminkhm. Civil Secreinrial. Feihawar amtolheri". decided on 03.03J023 by Division Bench comprising 
Kalita Arshad Khan. Chairman, and Ms. Bozina Rchhiuu, Member. Judicial. Khyher Pakhmakhta Service 
Trihunol. Peshatfor.

v
3••
L:

\ Service Appeal No,817/2022 I

..20.05.2022
:.03.03.2023
..03.03.2023

Date of presentation of Appeal
Date of Hearing......................

' Date of Decision........................

A

I
d

~

Mr. Naveed Ahmad S/O Sami U1 Haq R/0 Khat Gate, House No. 131, 
Mohallah Muhammad Khan Sadozai, Peshawar, Naib Qasid, Ex- 
FATA, Tribunal Peshawar.
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1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2; The Secretary Home & Tribal Affairs Department, ' Khyber 
Pakhtunkhwa, Peshawar.
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'Present:

Noor Muhammad Khattak, 
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■ ■.For the appellants 
in Service Appeal 
N6.774/2022, 
775/2022,776/2022, 
777/2022, 778/2022, 
779/2022, 780/2022,,, , 
781/2022, 782/2022, 
783/2022, liAllOll, 
802/2022,
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Imran Khan, 
Advocate.... . .For the appellants 

in Service appeal 
No.811/2022,
812/2022, 813/2022, 
814/2022,815/2022, 
816/2022,817/2022. 
818/2022 .
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Muhammad Riaz Khan Paindakhel, 
Assistant Advocate General,.....v-— For respondents.

APPEALS UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 
AGAINST THE IMPUGNED 
17.01.2022, WHEREBY MAJOR 
REMOVAL FROM SERVICE HAS BEEN IMPOSED ON 
THE APPELLANT AND AGAINST THE IMPUGNED 
INACTION OF THE RESPONDENTS BY NOT 
DECIDING THE DEPARTMENTAL APPEAL OF THE 
APPELLANT WITHIN THE STATUARY PERIOD OF 

NINETY DAYS.

><

ORDERS DATED 
PENALTY OF f

CONSOLIDATED JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN; Through this single

judgment all the above appeals are going to be decided as all are similar^ , 

in nature and almost with the, same contentions.
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Senicc Appeul No 774/2022 lilleci -Roodnd KJiao-vn-The Chl^ Secniary. Gmermnenl of Khyber 
mhrnoklMO. CM! Socreiarial. Peshawar and others", decided on 03.02.2023 by Division Bench comfirwng 

■ Kaliiii drshad Khan, Chairman, and M.i Rosina Rchinan. Member, Judicial, Khyber Pakhlunklma Service 
Tribiiniil. Pe.dicrviir.

Tbe appellants were appointed against different posts in the 

erstwhile FATA Tribunal and after merger of the Federally 

Administered Tribal Areas with the province of Khyber Pakhtunkhwa, 

the employees of the FATA Tribunal including the appellants were 

transferred to the Government of Khyber Pakhtunkhwa Home & Tribal 

Affairs Department and they were posted against different posts vide 

Notification No. E&A (HD)2-5/202! dated 17.06.2021. Vide different 

covering letters all issued on 25.10.2021, the appellants were served 

with show cause notices by the Secretary to the Government of KJiyber _ 

Pakhtunkhwa, Home Department, Peshawar, containing the following 

stereotyped allegations:
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the findings &''Thai consequent upon 

recommendations of the Inquiry Committee it has 
been proved that the recruitment process for 
selection of 24 employees in EX-FATA Tribunal 

unlawful and all 24 appointment orders were

r

was
issued without /
lawful Authority and liable to be cancelled"

J

;
I

>1 I /
It was thus found by the Secretary to the Government ofiKhybef

Pakhtunkhwa, Home Department, Peshawar, that .the appellants had
■ 1

been guilty of “Misconduct” as specified in rule-3 of the Khyber 

PaklitLinkhwa Government Servants (Efficiency & Discipline) Rules, 

2011 read with Rule-2, Sub-Rule(I)(vi) “appointed in violation of law

r

5

t

1,

\1

i,
and rules”.

It is pertinent to mention here that the Inquiry was dispensed with by 

the Secretary.

The appellants filed their respective replies and vide impugned orders, 

the Secretary to the Government of Khyber Pakhtunkhwa, Home
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Servii.v Apixul No774/2022 liiled "Reedad Khan-va-Thf Chief Secrelciry. Covenmenl of ^fber 
HMwnkhva Civil Secreiarliit. Peshawar and o'hers'. decided on 03.03.2023 by Division Binehcom^islng 

• Kahm Arsliud Khan, Chairman, and Ms. Rosma Rehman. Member. Judkilil. Khyber PakMunkhw^ Seiyice 
Trihuiial. Peshmvur.

Department, Peshawar, removed all the appellants from service. The 

appellants filed departmental appeals, which were not responded within 

90 days compelling the appellants to file these appeals.

/

■

Qn receipt of the appeals and their admission to full hearing, 

the respondents were summoned. Respondents put appearance and 

contested the appeals by filing written replies raising therein 

legal and factual objections. The defense setup was a total denial of the 

claim of the appellants. It was mainly contended in the replies that the 

appellants were not aggrieved persons; tlml a full-fledged enquiry was 

conducted in the matter to check the credibility and authenticity of the 

of advertisement and selection and it was held that the entire 

of selection from top to bottom was '"coram non judice*'; that 

conducted against Mr. Sajjad ur Rehman ex-Registrar, 

FATA Tribunal under rule 10 of the Khyber Pakhtunkhwa Government 

Servants (Efficiency & Discipline) Rules, 2011 wherein the enquiry

*13r
I.

numerous

■

-
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■i:

11process Kp

;
process

enqiui'y was 1

:

report held that the same selection committee was constituted without ,

committee comprised ofthat the saidlawful authority; 

temporary/contracl/daiiy wages employees of FATA Tribunal- who 

candidates were/existed no attendance sheet, minutesthemselves were

of the meeting and even the appointment order were found ambiguous;
\

that the said departmental committee unlawfully increased the number 

of posts from 23 to 24 illegally and issued 24 orders without any

• recommendations .of the legitimate Departmental Selection Committee, •
I
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.:X' Seiyice Apueat fJo.774/202: lilkd "RcM Khan-vs-The Chief Secretary. Otyoemmm ef Khyber 

I'ukhumkhwa Cn-il Secrciai ial. Resha^rar ami others '. decidetl O” Oi 0l202i by Division Bench comi^ismg 
Kaliui Arshud Khan. Chairman, and Ms. Ro:ina Rehinan. Member. Judicial. Khyber Pakhninklrwa Service 
Tribnitiil. Peshinrar.

that the enquiiy committee termed all the said, appointments illegal and 

without lawful authority and recommended to cancel/withdraw.

:

>
We have heard learned counsel for the appellants and learned4.

Aksistanl Advocate General for the respondents.
1

The Learned counsel for the appellants reiterated the fects and; 

grounds detailed in the memo and grounds of the appeals while the 

Advocate General controverted the same by

5, »
f .

1'.
k,

learned Assistant*• -u

supporting the impugned orders. ■

.1
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f// f*
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It is undisputed that the appellants were appointed by the Ex- 

FATA Tribunal and they had been pdrforming duties until their removal 

from service. The allegations against them are that the recruitment 

unlawful and the appointment orders were issued without

produced by the 

. All the

■ H

6. ;I 'I

rr:
process was

lawfurTuthority.' Not' a single document 

respondents in support of these allegations before the Tribunal 

'appellants were the candidates in the process of selection initiated in . .

t was
I
\

,k

response to the advertisement in two Urdu dailies “AAJ Peshawar” and 

“AAYEEN Peshawar”. It is worth mentioning that all the appellantshad\

duly applied for the posts. The appointment orders show that each

the recommendation of the

t-

appointment had been made on 

Departmental Selection Committee (DSC). The respondents though

i

alleged that the DSC was unlawful but have not explained as to how' 

that was so? The posts advertised were within the competence of the 

Registrar under rule 5 of the Federally Administered Tribal Areas 

Tribunal Administrative, Services, Financial, Account and Audit Rules,

■ .
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Scrvicv Amical No.774/7022 tilled “Reedad K7tan-vs-Tli! Chia/ Secretary. Gmernmenl <4 Kh^r 
Pakhiunkhwa. Civil Secretarial. Reshuwar and others", decided on 03.03.2023 by Dtvision Bench comjvislng 

■ Kalt-Ii Arshad Khan. Chairman, and A*. Razina Hainan. Member. Mdiciat. Khyher Pakhnmktma Ser\’ice 
Tribunal. Pesho'vnr. ■ ' . -

20i5. Therefore, the allegation;that the appointment orders were issued

.
,v

• 'r

\
.
I

by unlawful authority is also not finding favour with us. Regarding the

also unlawful, there isbald allegation that the selection process 

nothing more said as to how the process was unlawful except that the 

comprised of temporary/contract/daily wages

was ■i

■

It

said • committee

employees of FATA Tribunal who themselves were candidates, there 

were/existed no attendance sheet, minutes of the meeting and even the

'

i

■V:

!'•

appointment orders were found ambiguous. We find that there are no 

details of any such employees had been produced before us, nor any 

order of constitution of the selection committee alleged to be against the 

law was produced, similarly no details regarding number of posts 

much so who was appointed against the 24‘'’post alleged to be. in excess ,

of the sanctioned posts, nothing is known nor anything in support of.the
\ , , 

above was placed on the record despite sufficient time given on the

request of the Assistant Advocate General. Even today we waited for

four long hours but nobody from respondent/department bothered to

appear before the Tribunal. It is also undisputed that the appellants were

not associated with the enquiry proceedings on the basis of which they

penalized. In the show cause notices, the appellants were a,Iso said

to be guilty under rule 2, Sub-Rule(I)(vi) of the Khyber Pakhtunkhwa

Government Servants (Efficiency & Discipline) Rules, 201-1, the said

provision is reproduced as under;

‘•Rule 2 sub-rule (1) clause (vi) “making
- —appointment or promotion or having been

appointed or promoted on extraneous grounds in 
violation of any law or rules

.
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!■ :Service Ap^a! i\o.774/2022 mhd ‘ScetW Klmn-vs-The Chief Secretary. Govemimnl of Khyber' 
rakhlimUiwa. Civil Secretarial, feshawar and others’', decided on 01.0i.2(l2} by Division Bench comprisin!; . 
Kul,m Ar\hml Khan. Chainiian. and Us. Kozina Kehnian. Member. Jndieial. Khyber Kakhlmkhca Service 
Tnhiiiuil. Peshauar i :

; i*

Nothing has been said or explained in the replies of the

respondents or during the arguments regarding the alleged violation of
^ .1 

.j I

[aw and rules in the appointments of the appellants. It is also jto be

observed that if at all there was any illegality, irregularity or
• ' t ■

ongdoing found in the appointments of the appellants, which have 

nowhere been explained nor, as aforesaid, any document produced in 

that regard, the appointment orders of the appellants have not been

7. 1'■: \ >■ \
■■ I

, ■ I/. /

!

wr ;

■j\
„■

cancelled rather the appellants were removed from service.
*-i

Jhe Registrar (Sajjad-ur-Rehman), of the EX-FATA Tribunal, 

who had made the appointments of the appellants as competent 

\ authority under rule 5 of the Federally Administered Tribal Areas 

Tribunal Administrative, Services, Financial, Account'and Audit Rules, 

2015, was removed from service on the basis of the said enquiry. He 

filed Service Appeal No.2770/2021 before this Tribunal, which was

partially accepted on 01.02.2022 and the majorpenaity of removal from

service awarded to him was converted into minor penalty of stoppage of

increment for one year. We deem appropriate to reproduce paragraphs

5,6 & 7 of the said j udgment.

“i. Record reveals that the appellant while serving 
as Registrar Ex-FATA Tribunal was proceeded 
against on the charges of advertisement of 23. 
number posts without approval of the competent 
authority and subsequent selection of candidates in 
an unlawful manner. Record would suggest that 
the Ex-FATA Tribunal had its own rules 
specifically made for Ex-FATA Tribunal, i.e. FATA 
TRIBUNAL ADMINISTRATIVE, SERVICES, 
FINANCIAL, ACCOUNTS AND AUDIT RULES,
2015, where appointment authority for making 
appointments .in Ex-FATA Tribunal from BPS-1 to

H8., [
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Si:mce Anneal Nu.774m22 tilled -keedael Khan-vs-Vie Oiitf Secretary. Covemm^l of Khyher 
I'ukhlimUnm. Civil SemKirtal. feshmur and others", decided on 03.03.2023 by Division Bench comi^islng 
Kiilim ArthiiJ Khtm. Chniman. and Ms. Kozina Rehimi. Member. Jiulicial, Khyher Pokhlunkhm Service 
T ihunal. PeiJim’ar.

14 is registrar, whereas for the posts from BPS-15 
to 17 is Chairman of the Tribunal.
“6. On the other hand, thp inquiry report placed 

record would suggest that before merger of Ex- 
FATA with the provincial government. Additional 
Chief Secretary FATA was the appointment 
authority in respect of Ex-FATA Tribunal and after 

Home Secretary was the appointing

on

tmerger,
authority for Ex-FATA Tribunal, but such stance of 
the inquiry officer is neither supported by any 
documentary proof nor anything is available on 
record to substantiate the stance of the inquiry 
officer. The inquiry officer only supported his 

with the contention that earlier process of

\

r

stance
recruitment was started in April 2015' by the ACS 
FATA, which could not be completed due to 
reckless approach of the FATA Secretariat 
towards the issue. In view of the situation and in 

of the Tribunal Rules. 2015, thepresence
Chairman and Registrar were the competent 
authority for filling in the vacant posts in Ex-FATA 
Tribunal, hence the first and main allegation 
regarding appointments made without approval ^ 
for the competent authority has vanished away and , 
it can be safely inferred that neither ACS FATA • ' 

Home Secretary were competent authority for 
filling in vacant posts in Ex-FATA Tribunal was 
'either ACS FATA or Hom^e Secretary, but they .

unable to produce such documentary proof 
The inquiry officer mainly focused on the 
recruitment process and did not bother- to prove
that who was appointment authority for Ex-FATA

^Tribunal, rather the inquiry officer relied upon the 
practice in vogue in Ex-FATA Secretariat. 
Subsequent allegations leveled against the 
appellant are offshoot of the first allegation and . 
once the first allegation wflj' not proved, the 
subsequent allegation does not hold ground.
"7, We have observed certain irregularities in

177

nor

were

-r
^1^
ill

the recruitment process, which were not so grave 
to propose major penalty of dismissal from service. 
Careless portrayed by the appellant was not 
intentional, hence cannot be considered as an act 
of negligence which might not strictly fall within 
the ambit of misconduct but it was only a ground 
based on which the appellant was awarded major 
punishment. Element of bad faith and willfulness 
might bring an act of negligence within the 
purview of misconduct but lack ofproper care and

\
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5tn'ict- /luiKul ><0.714/2^22 tilled liecdaii Khan-ve-The Chief Secretary. Covernmmn vf Kh^r 
Pakhiimidm’fi, Civil Sccreiarun. Peshawar and others ", decided on 03.03.2023 hy Division Bench com^istng 
Kali'll Arshnd Khun. Chairman, and Ms. Rocim Heliman. Member. Judicial. Khyber Pakktunkhwu Service 
Vrihiinal. Pesha\ror.

ji/.igilance might not al-\yays be mllful to make the , 
case of grave negligence inviting severe 

punishment. Philosophy of punishment was based 
the concept of retribution, which might be 

■either through the method of deterrence or 
reformation. Reliance is placed on 2006 SCMR 
60."

Jn the judgment it was found that there were some irregularities in the 

appointments made by the Registrar, that were not so grave rather lack 

of proper care and vigilance was there which might not be willful to

of grave negligence inviting 

punishment It is nowhere alleged by the respondents in the show cause 

notices, impugned orders or even in the replies that the appellants were 

either not qualified or were ineligible for the post against which they 

had been appointed. There might be irregularities in the process, though - 

not brought on surface by the respondents in any shape, yet for the said 

alleged irregularities, the appellants could not be made to suffer. 

Reliance is placed onl996 SCMR 413 titled “Secretary to Government ^

of NWFP Zakat/Social Welfare Department Peshawar and another
\

versus Sadullah Khan", wherein the august Supreme Court of Pakistan
T * V ,

held as under:

1>same as a

on

severemake the same as a case rui

“6. It is disturbing to note that in this case 
petitioner No.2 had himself been guUt)> of making
irregular appointment on what has been described 
"purely temporary basis". The petitioners have 
now turned around and terminated his services 
due to irregularity and violation of rule 10(2) ibid.
The premise, to say the least, is utterly mttenable.
The case of the petitioners was hot that the ' ’ 
respondent lacked requisite qualification. The 
petiiioner.s themselves appointed him on temporary 
basis in violation of the r\des for reasons best ■
known to them. Now they cannot be allowed to 
take benefit of their lapses in order to terminate

J
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-neethii Klwn-vs-nc ■ Chief Secrewry. Govemnail of KhyhefServiiM Aupcal I'io 11412017 /il/eJ n i.
fakhiimklnm. Civil iecrelcirU,!. Peniia^var and others". JsckleiJ on 03.03.2023
Kalim Arshad Khan. Chainnnn. and Ms. Razina Hehman. Ideniber. Judicial. Khyber Paihiunkhm .b^rnce §Tribiimi!. Peshawar.

P ^ 
Mthe services of the respondent merely, because they 

have
violcu'ing the procedure governing 
appointment. In the peculiar circumstances of the 

the learned Tribunal is not shown to have

themselves committed irregularity in
the.

'-1
cme,
committed any illegality or irregularity in re 
instating the respondent.”

Wisdom is also derived from 2009 SCMR 412 titled Faud a9.

AsaduUah Khan versus Federation of Pakistan through Secretary
t

Establishment and others”, wherein the august Court found that:

/

a%

L;
“8. In the present case, petitioner ms never
promoted but was directly appointed as Director 
(B-19f after fiilfilUng the prescribed procedure, 
therefore, petitioner's reversion to the post of 
Deputy Director (B-18) is not sustainable. Learned 
Tribunal dismissed the appeal of petitioner on the 

-grbund that his appointment/selection as Director- 
(B-19) was made with legal/procedural infirmities
of substantial nature. While mentioning procedural
infirmities in petitioner's apjoointment, learned 

• Tribunal has nowhere pointed out that petitioner
at fault, or involved in getting the

'.'o'

1]

; i.

PS

■l:
vv'{35, in any way,
said appointment or >vi75 promoted as Director (B~ 
19). The reversion has been made only after the 
change in the Government -and the departmental 
head. Prior to it, there is no material on record to 
substantiate that petitioner was lacking any 
qualification, experience or was found inefficient 
or unsuitable. Even in the summary moved by the 
incumbent Director-General of respondent Bureau 
he had nowhere mentioned that petitioner was 
inefficient or. unsuitable to the post of Director (B- 
19/ or lacked in qualification, and e.tperience, 
except pointing out the departmental lapses in said

5
'g

(.
I

w

r

appointment.

9. Admittedly, rules for appointment to the post of 
Director (B-19) in the respondent Bureau were 
duly approved by the competent authority; 
petitioner was called for interview and was 
selected on the recommendation of Selection 
Board, which recommendation wo? approved by 
the competent authority.

to. !n such-like a situation this Court in the case of

-•.'pi;.'
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,Ve/Titc Anr/eal No.774/202i tilled "Heedacl Kluin-vs-Vie C/iiV SecreJary. Covernmeni oj KhyAxr 
PaklilimkhoKi Civil SecreUirkii. Miuivar and oiherC. deciiied on 03.03.2023 by Dmfion Bench cvm^ismg 
KuUm ArahMl Khun. Chairiiiim. and Ms. Rocuu! Rehmon, Member, Judicial. Khyber PathlunkhuHi Service 
frihunai. Reslxfuar.

r-,.
iS'.r;

Federation of Pakistan through Secretary, 
Establishment Division Islamabad and another v. 
Gohar Riaz 2004 SC MR 1662 with specific 
reference of Secretaiy to the Government of N.- 
IV. F. Zakat/Social Welfare Department Peshawar 
arid another v. Saadulalh Khan 1996 SCMR 413 
and Water and Power Development Authority 
through Chairman WAPDA House, Lahore v. 
Abbas AH Malano and another 2004 SCMR 630 
held:—

M
"Even otherwise respondent (employee) could not 
he punished for any action or omission of 
petitioners (department). They cannot be allowed 

take benefits of their lapses in order to 
terminate the service of respondent merely because 
they had themselves committed iiregidarity by 
violating the procedure 
appointment. On this aspect, it would be relevant 
to refer the case of Secretary to Governinent ofN.- 
W.F.P. Zakat/Ushr, Social Welfare Department.
1996 SCMR 413 wherein this Court has candidly 
held that department having itself appointed civil 
servant on temporary basis in. violation oj rules 
could not be allowed to take benefit of its lapses in 
order to terminate setyices of civil servants merely
because it had itself committed irregularity in
violating procedure governing such appointment.
Similarly in the case of Water Development
Authority referred (supra), it has been held by this '■ 
Court that where authority itself was responsible 
for making, such appointment, but subsequently 
took a turn and terminated their services on 
ground of same having beeh made in violation of 
the rules, this Court did not appreciate such 
conduct, particularly when the appointees fidjilled 
requisite qualifications."

■ II. Jn Muhammad Zahid Iqbal and others v. 
jf.E.O.' Mardan and'others 2006 SCMR 285 this 
Court observed that "principle in nutshell and 
consistently declared by thus Court is that once the 
appointees are qualified to be appointed their 

' services cannot subsequently be terminated on the 
basis of lapses and irregularities committed by the 
department Itself Such laxities and irregularities 
committed by the Government can be ignored by
the Courts only, when the' appointees lacked the
basic eligibilities otherwise not".

to

thegoverning
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72. On numerous occasions Hhis Court has held
that for the irregularities committed by the 
department itself qua the appointments of the 
candidate, the appointees cannot be condemned 
subsequently M’ith the change of Heads of the 
Department or at other level. Government is an
'imtituiidn h perpetuity and its orders cannot be
reversed .simply because the Heads have changed. 
Such act of the departmental authority is all the .

unjustified when the candidateJs otherwise
fiillv eligible and qualified to hold the job. Abdul

Government of N.-W.F.P. through

'•it

i
tl
nIi
■is

SI
kw.l
y »•(

more

•Salim V.
Secretary. Department of Education, Secondary/, 
N.-W.F.'P. Peshawar and others 2007 PLC (C.S.)

its
170. ■

13. It is well-settled principle of law that in case of 
awarding major penalty, a proper inquiiy is to. be 
conducted in accordance with law, where a full 
opportunity of defence is to be provided to the 
delinquent officer. Efficiency and Discipline Rules,
1973 clearly stipulate that in case of charge of 
misconduct, a full-fledged inquity is to be 
conducted. This Court in the case of Pakistan 
International Airlines Corporation through 
Managing Director, PIAC Head Office, Karachi 
Airport, Karachi v. Ms. Shaista Naheed 200j 
SC MR 316 has held that "in case of award of 
major penalty, a full-fledged inquiry is to be 
conducted in terms of Rule 5 of E&D Rules, 1973 
and an opportunity of defence and personal 
hearing is to be provided". Specific reference is 
made to latest decisions of this Court in cases of 
Secretary, Kashmir Affairs and Northern Areas . 
Division, Islamabad v. Saeed Akhtar and another ■ 
PLD 2008 SC 392 and Fazal Ahmad Naseein 
Condal v. Registrar, Lahore High Court 2008 
SCMR114.

14. In the facts and circumstances, w 'e jlnd that in 
this ca.KC, neither petitioner was found to be 
lactcing in qualification, experience or in any 
ineligibility in any manner, nor any fault has been 
attributed to petitioner, therefore, he carinot he 
reverted fi om the post of Director (B-19). Act of 
sending summary by the Establishment Secretary 
to the Prime Minister was not in accordance with 
Rule 6(2) of the Civil Sei-vants (Appointment,
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■ KeeUaii Khan-vs-Tbe Chief Secniary. Govirnaieitl of Kh)-btrSuivica Apui'al i\'o.77‘l/202} liilcd _ ,
Pakiilimklma. Civil Scaelnriui. feshuwo'ami oilters". decided on OS.03.2023 by DMsIoii Bench comprising 

ClKsirnan. and Ms. Roeina Rehmon. Member, Judicial, Khyber PaUiiunMnea ServiceiCahiu AKxhad Khun, 
Trihumtf. Pexhmvar

Promotion and Transfer) Rules, 1973 as the 
Establishment Secretary 
appointing authority. The departmental authorities 
at the time of appointment of the petitioner as 
Director (B-J9) did not commit any irregularity’ or 

has been affirmed by the

iihimself thewas

V'

illegality as
Establishment Secretary in the summary to the 
Prime Minister. The power vested in th^ competent 
authority’ should have been exercised by the 
competent aiithority itself, fairly and justly. 
Decision has to be made in the public interest 
based on policy. It must be exercised by the proper 
authority and not by some agent or delegatee. It 

he exercised without restraint as the public 
itueresi may. from time to time require. It must not 
be fettered or hampered by contracts or other 
bai-gains or by self-imposed rules of thumb. So a 
distinction must be made between following a-, 
consistent policy and blindly applying some rigid 
rule. Secondly discretion must not be abused. In 
the case ofZahid Akhtar v. Qovernment of Punjab 
PhD 1995 SC 330 this Court absented that "we _ 
need not stress here that a tamed and subservient 
bureaucracy can neither be helpful to government 
nor it is expected to inspire public confidence in 
administration. Good. governance is largely

""dependent' on ah upright, honest and strong .
bureaucracy. Therefore, mere submission to the 
will of superior is not a commendable trait of a 
bureaucrat. It hardly need to be mention that a 
Government servant is expected to comply only 
those orders/directions-of superior which are legal
and within his competence".

I
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In a recent judgment in the case titled "Inspector General of10.

Fida Muhammad and others ” .Police, Quetta and another versus 

reported as 2022 SCMR 1583, the honourable Court observed that:

"11. The doctrine of vested right upholds and ' 
preserves that once a right is coined in one 
locale, its existence should be recognized 
everywhere and claims based on vested rights 

enforceable under the law for its protection.
A vested right by and large is a right that is 
unqualifiedly secured and does not rest on any 
particular event or set of circumstances. In fact, 
it is a right independent of any contingency or
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X Svnice ApiKu! SO.77A/2022 lilted "iieedad *r/i«/i-vs-7Tie Chief Secreiaiy. Covermnem uf KhyOer 
PokIiimikh\(a. Civil Secreiamii. 1‘esliaii‘ar ami oihen ". decided im 0i.03.2fl2i by'Diinsion Bench comprising 
Kalim Arshiid Khan. Chairman, and Ms. Rocina Rehnan. Member. Judicial, Khyber Pakhninkhm &/V(«
Trihunat. Peshmivr.

eventuality which may arise from a contract, 
statute or by operation of law. The doctrine of 
locus poenitentiae sheds light on the power of 
receding till a decisive step is taken but it is not 
a principle of law that an order once passed 
becomes irrevocable and a past and closed 
transaction. Sf the order is illegal then perpetual 
rights cannot be gained on the basis of such an 
illegal order but in this case, nothing was 
articulated to allege that the respondents by 
hook and crook managed their appointments or 
committed any misrepresentation or fraud or

made on political

■

;

their appointments were 
consideration or motivation or they were not 
eligible or not local residents of the district 
advertised for inviting applications for job. On 
the contrary, their cases were properly 
considered and after burdensome exercise, their 

recommended by the Departmental 
Selection Committee, hence the appointment 
orders could not be withdrawn or rescinded once 
it had taken legal effect and created certain 
rights in favour of the respondents.

names were

12. The learned Additional Advocate General 
failed to convince us that if the appointments 
were made on the recommendations of
Departmental Selection Committee then how the
respondents can
accountable. Neither any action was shown to 
have been taken against any member of the 
Departmental Selection Committee, nor against 
the person who signed and issued ’ the 
appointment letters on approval of the competent 
authority. As a matter of fact, some strenuous 
action should have been taken against such ' 
persons first who allegedly violated the rules 
rather than accusing or blaming the low paid 
poor employees of downtrodden areas who were 
appointed after due process in BPS-J for their 
livelihood, and to support their families. It is 
really a sorry state of affairs and plight that no 
action was taken against the top brass who was 
engaged in the recruitment process but the poor 

.^.respondents were made the scapegoats. We have 
already held that the respondents were appointed 
after fulfilling codal formalities which created 
vested rights in their favour that could not have

•i

be held responsible or
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Smicc Appsol hlo.77412022 lillal Reedod Khrm-vs-The Clue/ Secretary. Govemmenl 0/ Khyher 
Prikhlmikhvci. Civil Secretariul Peihavar and others", decided an OS 03.2023 by Division Bench coinpiismg 
Koliin Arsliad Khan. Chairman, and his. Hozina Hahman. Memher. Judicial. Khyber Pakhlunkima Service ■ 
TrihimiiL Pashavar.

.. ^ • \
t

been withdrawn or cancelled in a perfunctory
presupposition . and oron meremanner.

conjecture which is clearly hit by the doctrine of 
locus poenitentiae that is well acknowledged and 
embedded in our judicial system. ” //

I : ,-v,
For what has been discussed above, we hold that the appellants 

have not been treated in accordance with law and thus the impugned .

I ‘

11.
I

orders are not sustainable. On acceptance of all these appeals .we set 

aside the impugned orders and direct reinstatement of all the appellants
><•* J I

with back benefits. Costs shall follow the event. Consign.

.1

Pronounced in open Court at Peshawar and given under our 

hands and the seal of the Tribunal on this 3"' day of March, 2023.

12
!■:
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KALIM ARSHAD KHAN
Chairman

i

.

I

:

r • I
tw—

IROZINAteHMAN
Member (Judicial)
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f'l'o HF. SUBS'in U I FI) WITH FVFN NUMUFK AND DA TlO

Govfrnmfntof Kiiyufr Pakiitukkiiwa

HOME & TRIBAL AFFAIRS DEPARTMENT
(^(»I-92I0201

091-921-110)

Dated Peshawar the May 15. 2023
ORDER

NO.ESA (HD}2-5/2023. WHEREAS, the appellantsypetitioners of Ex-FATA Tribunal, Peshawar 
were proceeded against under Khyber Pakhtunkhwa Government Servants (Efficiency and 
Discipline) Rules, 2011 and after fulfillment of legal and codal formalities the Competent 
Authority imposed Major Penalty of “REMOVAL FROM SERVICE" upon them vide Order 
No.HD/FATA Tribunal/BSA/55/2022/184-93, 154-63,205-15,123-32,164-73,252-67,133-42,268- 
77,143-53,313-27,288-9 S,174-88 dated 17/1/2022.

AND WHEREAS, feeling aggrieved with the said order, the appellants/petitioners filed Service 
Appeal No.774 to 784 of 2022 in Khyber Pakhtunkhwa Service Tribunal.

AND WHEREAS, the Khyber-Pakhtunkhwa Service Tribunal after adjudication accepted their 
appeals, set aside the.impugned orders and direct reinstatement of all the appellants/petitioners 
with back benefits vide judgment dated 3'“’ March 2023.

AND WHEREAS, the Department filed CPLA against the said judgment of Khyber Pakhtunkhwa 
Service Tribunal, which is pending adjudication before the august Supreme Court of Pakistan,

AND NOW THEREFORE, the Competent Authority, in terms of Rule-4(2)^(e) (iij of the Khyber 
Pakhtunkhwa Government Servants (Appointment Promotion, & Transfer) Rples, 1^89, has 
been pleased to order re-instatement alongwilh back benefits of the fdllowing 
appellants/petitioners into Service in compliance to Ihe Khyber Pakhtunkhwa Service Tribunal 
judgment dated 3'^ March 2023 subject to the final decision of the CPLA which is pending 
adjudication before the Supreme Court of Paltistan:-

1- Mr. Reedad Khan Ex-Chowkidar (BPS-03)
2- Mr. Samiullah Ex-KPO(BPS-16)
3- Mr. Kafi! Ahmad Ex-Assistant (BPS-16)
4- Mr. Ikram Ullah Ex-Naib Qasid (BPS-03)
5- Mr, Sadiq Shah Ex-Driver (aPS-06)
6- Mr. Muhammad Adnan Ex-Assistant (BPS-16)
7- Mf; Asad Iqba'I Ex-Uuntor Clerk (BPS-11)
8- Mr, Muhammad Shoaib Ex-KPO (BPS-16)
9- Mr, Adnan Khan Ex-KPO (BPS-16)
10- Mr. Muhammad Awais Ex-Driver (BPS-06) 
ill-Mr. Nasir Gul ExTNaib,Qasid'(BPS-03} i • '•
‘t2- Mr. Mohsin Nawaz Ex-Stenographer (BPS-IB)

.L.

Home Secretary
Endst: No. & Date even

Copy lo:-

1- Accountant General, Khyber Pakhtunkhwa
2- Secretary Finance Department, Khyber Pakhtunkhwa
3- Secretary Law Department, Khyber Pakhtunkhwa
4- Registrar, Khyber Pakhtunkhwa Sen/ice Tribunal, Peshawar
5- PS to Home Secretary, Home Department
6- Officials concerned
7- Personal files

50,
licer(Gonoral)Section

CamScanner
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AG KP Peshawar
S#; 1 P Sec: 006 / Month:February 2024 

PR8p73 -EX-FATA TRIBUNAL MERGED AR. 
FCR TRIBUNAL MERGED AREAS

.i.

Pers #: 50497632, 
Name:

Buckle:
NASIR GUL 

NAIB QASID 
CNIC No.2130271175503 
GPF Interest ^^i^lied

03 Active Temporary 
PAYS AND ALLOWANCES:
0001-Basic Pay
1004-House Rent Allow 45% KP21 
1210-Convey Allowance 2005 
1300-Medical Allowance
2311- Dress Allowance - 2021
2312- Washing Allowance 2021
2313- Integrated Allowance 2021 
2341-Dispr. Red All 15% 2022KP 
2348-Adhoc Rel A1 15%22{newen)

Gross Pay and Allowances 
DEDUCTIONS:

NTN: 
GPP #: 
Old #:

PR8073

17,160.00
3,542.00
1,785.00
1,500.00
1,000.00
1,000.00

600.00
1,617.00
1,442.00
35,449.00

•(
z

400.00
600.00
300.00

GPF Balance 
SSOl-Benevolent Fund 
3534-R. Ben & Death Con^ Fresh

1,600.00 Subrc;

1,300.00Total Deductions

34,149.00

4D.O.B
12.04.1995

04 Years 11 Months 017 Days

LFP Quota:
NATIONAL BANK OF PAKBA6GAN LOWER KURRAM 
4147564970

J \
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AG KP Peshawar
S#: 2 P Sec:006 Itonth:February 2024 

PR8073 -EX-FATA TRIBUNAL MERCSiD AR 
FCR TRIBUNAL MERGED AREASPers #: 50497632 

Name: NASIR GUL
NAIB QASID

CNIC No.2130271175503 
GPF Inberesb J^plied

03 Active T6n5>orary 
PAYS AND ALLOWANCES:
2378-Adhoc Relief All 2023 35%

Buckle:
NTN: 
GPF #: 
Old #: •i-

PR8073
/5,803.00!

i

Gross Pay and Allowances 
DEDUCTIONS: 35,449.00

• • GPF Ba-lehcfe \1,600.00 Subrc:

Total Deductions 1,300.00

34,149.00

D.O.B
12.04.1995

04 Years 11 Manths 017 Days

LFP Quota:
NATIONAL BANK OF PAKBAGGAN LOWER KURRAM 
4147564970
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Government of Khyber Pakhtunkhwa 
Accauntanl General Khyber Pukhtunkh^a, Peshawar 

Munlhly Salary Slalemeni 4Januuiy-2024)

Pcrsutml InfomulionDf Mr NASIR (JGL d/w/s of NADIR (lUL 
Personnel Number: 50497632 
Dale of [Jirih: 12,04.1995

CNIC: 2130271175503
Hniry inio Gnvi. Scn'ice: 14.03.2019

NTN:
Length of .Scr%-icc: fW Years 10 Months 019 Days

EiuployiucDt Category; Active Tempomry 
De.signaiion: NAIB QASID 
DDO Code: PR8()73- 
I’ayroll Sceiion; (K)6 
GPF /VC Nu;
Vendor Number; •

Pay and Allowances:

80S77270-GOVERNMENT OF KHYBER PAKH

GPF Section: 002 
GPF luieresl applied

Cash Center
GPF Balauee: 1.200.00 (provisional)

Pay scale; BPS For - 2022 Pay Seale Type: Civil BPS; 03 Pay Stage: 5

Wage type Amount Wage type Amount
0001 Basic Pav 17.160,00 1004 House Rent Allow 45% KP21 3.542.00
1210 Ci>nvev Allowance 2(K15 I.THS.tKl 1300 Medical Allowance i.5(X).0()
231 i Dress /Xllowance • 2021 1.000.00 2312 W.ashing Allowance 2021 1.000.00
2313 Inieeraicd .Mlowance 2021 6(H).00 2341 Di.spf. Red All 15% 2022KP 1.617.00
2348 Adhoc Rel A1 15%32lnewcnt 1.442.00 2378 Adhoc Relief All 2023 35% 5.803.00
5002 A^u.s(n>cni Mtui.se Reni 77.924.0(1 .5011 Adi Convcsiincc Alhiwimcc 39.270.()()
5012 AJiu.simcni Medical All 3.3.(K10.(H1 5026 Adi Dress/Uniform Allnwrin 22.ooo.on
.5070 Adi Washinc Allowance Adl.Secfeiiiriut Perlin All22.1«)0.0() 5127 196.690.(H)
5151 Atlj Adlioc Rel Allow 2021 6.468.00 .51.55 Alii. Disp. Red All 2022KI‘ 25.872.0(1
.5288 Adj inieenilcd All 21X1.5 !3.2()0.(X1 5322 Adi AdlKicRciicf All 2018 fi.468.(K)
5.336 Ad j Adhoc Relief A11 2019 6.468.00 53.58 Adi- Adhoc Rel A) 15% 22 26.1U7,()0
5501 /\di Adhoc Relief All 2023 23.618.00 /\di Basic Pav5801 32X.22().(K)

6.468.(X15975 /\tli Adhoc Relief /Ml 2016 5.766,00 5990 Adi Adhne Relief All 2017

Deduclion.s - CJeneral

Wage tvne Wage type,IAmount Amount /
3UU3 GPF Subscriptiuii 3501 Benevolent Fund-4(M1,00 -600.00
3534 R. Ben & Death Comp Fresh •3(K).(K) 3609 Income Ta.x -12.984.00

DediiclioiLs - Luans and Advances i
Loan Description Principal .iiiiuunt Deduction Balance

DcduciiuiLS • tneurueTai
Payable; 12.983.95 Recovered lill JaN-2024; 12.984.()() Esempled; 0.05- Recoverable: 0,00

. Gross Pay.lRsrl: 874.928.00 Deductions: (Rs.); -14.284.00 NetPuyttRs.): 860.644.00t--

Payee Name: NASIR CUL 
Account Numben4l47564970
Bank Deiail.s: NATIONAL BANK OF PAKISTAN. 231562 BAGGAN LOWER KURRaM BAGGAN LOWER KURRAM 

•• KURRAM AGENCY

Leave.s: Opening Balance: Availed; Eanicd; Balance:

Penu.'iiienl Addre.ss; 
City: pesiiawax 
Temp. Addre.s.s:

Domicile; • Housing Status; No Official

City: Email; nasirshalgaz)‘an@'gmail.com
Syjr.vii i/ijcwntiij ill diio/Jt/j/fir null J 6.J2.‘JlSOSS2/25.0J.202JAJ.0i
"All ii/Jitauia lift' ill /'cii Ki//jffj
' ,(• tiniisju/ui rurpinl lSFh'VICES/XU.()2.2tl2-t.01 :J 1:5Jt
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' BEFORE THE KHYBER PAKHTUNKHWA SERVTCg TRlBUi^AL. PESMyV^-

' Service,Appeal No, 1227/2020
/

C’

,
\{

i\'"‘ \' ■ %>

*. •
21.09.2020
14.01.2022

Date of Institution ... . 

', Date of Decision •...

, V
V- 1 •

..........Honif Ur Rehman, Assistant. (BPS-16), Directorate of Prosecution Khyber
(Appellant). Pakhtunkhwa.

V . 'V£RSUS

Pakhturikhwa through its' Chief Secretary at Civii
(Respondents)

• . Governtnent- of Khyter 
Secretariat Peshawar and others.

Syed Yahya .Zahid Gillani, Taimur Haider Khan & 
All Gohar Durrani,
■Advocates . , For Appellants

I

!
i

. Muhammad Ades! Butt, 
Additional Advocate General ... ’ For.re.spondents

CHAIRMAN
MEMBER (EXL’CU'dVE)

. AHMAD SULTAN TAREEN 
atiq-ur-rehman WAzm .

\
\

LIUDGMENT ;!
. This: single judgment 

■ shall dispose of .the instant service appeal'as well, as the fdilowincj connected 

seivice appeals, as common question of law. and facts are tn\;olved therein;-

ATIO-UR-REHMAN WAZIR MEMBER fEl:-

I

/
1. 1226/2020 titled Zubair Shah 

2', 1229/2020 titled. Farooq Khan "

3. 1230/2020 titled Muhammad Amjid Ayaz' •

4. 1231/2020 titled Qaiser Khan
V '

5. 1232/2020 titled Ashiq Hussain

6. 1233/2020 titled Shoukat Khan

7. 1244/2020 titled.'Hnseeb'Zeb

\
♦

‘4
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4
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:•

If /
A

t



2
Ac-

. •‘S' ■■ ^

- 32 '8. 1245/2020 titled Muhammad Zahir Shah

9. ■ 11125/2020 titled ZahicI Khan 

10,11126/2020 titled Tpuseef-Iqbal:

!
V

Brief facts oflhe case are that the appellant was initially,; appointed as02.

• Assistant (BPS-11) on contract basis In BxrFATA Secretariat vide-order dated 01-

12-2004, His services were regularized 'by the order of Peshawar -High Court vide 

dated 07-11-2013 with effect from 01-07-2008 • in-Gomplinnce withjudgment

cabinet decision' dated 29-08-2008. Regularization of the a^pell^nl; was delayed

; by the respondents for quite longer and in the meanwhile, id the'wake of merger 

of Ex-FATA with the Province, • the appellant alongwith others were declared 

surplus vide order, dated 25-06-2019. Feeling aggrieved, the appellant alongwith 

oetition No 3704-P/2019 in Peshawar .High Cpurt;' but'.i'n the 

. mean_i«MCthe appellant alongwith others were adjusted in various directorates 

h^e the High Court, vide judgment dated 05-12-2019 declared the petition as 

infructtious, which was challenged by the-appellants in the -supreme court of 

Pakistan and- the supreme court remanded their case to this Tribunal '/ids order 

.dated. 04-08-2020 in CP No.._ 881/2020. Prayers of the appellants are that the 

impugned order dated 25-06-2019 may be sefaside and ttio appellants may be 

retained/adjusted- against the secretariat' cadre- 'borne .at- the. strength of

Establi.shfnent & Administration ‘ Department - of Civil 'Secretariat. Similarly

others filed writ /

r

y..

\

/

seniority/promotion rnay also, be given to the appellants 'since.^the inception of 

their employment in the,government- department with .hack benehts as per 

judgment titled Tlkka Khan- & others Vs Syed Muzafar Hussaifi .Shah others 

(2018 SCMR 332) as well as in the light of judgment of larger benon of high court 

in Writ Petition No; 696/2010 dated 07-11-2013. - ' .1

\ •> •

u

Learned counsel for the appellants, has contended t,hat the appellants'has

not been treated in accordance with law, hence their rights secured under the
\

Constitution has badly been violated; that the impugned order has not been
AjpXSTED. .

03. .
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passed In accordance with lavj, therefore is not tenable and liable to be set aside; 

.that the appellants were appointed in Ex*FATA Secretariat on contract basis vide 

order dated 01-12^2004 and, in compliance with Federal Government decision 

dated 29-08-2008 .and in pursuance of judgment of Peshawar High Court dated

07-11-2013, their services were regularized with effect from .01-077,2008 and the

appellants were placed at the 'strength of Administration Department of B(-FATA

Secretanat; that .the appellants were discriminated-to the effect tljiat they were

placed in' surplus pool vide order dated 25-06-2019, whereas services of similarly

i 'placed employees of all the departments were transferred | to .their respective

departments in .Provincial Government; that placing the appeilants in surplus pool

was'not only illegal but contrary' Jo the surplus pool policy,-as- the appellants

never opted to-be placed in surplus poo! as per section-5 (a; of the Surplus Pool

as amended in 2006 as well as the unwillingness of the appellants

is also clear from the respondents letter dated 22^03-2019; that byidoing so, the 
. * > .

mature service of aimost fifteen years may spoil and go in waste; that the illegal 

and untoward act of the respondents is also evident from the notfRcation dated 

08'01-2019, where the erstwhile FATA Secretariat departments and directorates 

have been shifted and placed under the administrative contrpl of Khyber 

Pakhtunkhwa Government Departments, whereas ttie appellants were declared 

surplus; that billion of rupees have been, granted by the Fed'erai Government for 

merged/erstwhile FATA Secretariat departments but unfortunately despite having , 

cadre.of posts at civil secretariat, the respondents have ciirried out the 

unjustifiable, illegal and unlawful-impugned order dated 25-06-20i9j vifhich is not 

only the violation of the Apex'Court judgment, but the same''will' also violate'the

fundamental rights of the appellants ^being enshrined'in :'the -Constitution of
;

Pakistan, will seriously affect the promotion/seniority of .the -appellants; .that

'■Jkk'

!

\

I-;

1
t

same

i/
t
I!<

dlscriminatOfY. approach of the respondents is evident from the notification dated 

. 22-03-2019, whereby other'employees of Ex-FATA were riot placed .in surplus

5

pool but Ex-FATA Planning, Ceil of P&D vjas placed and merged 'mto Provincial
. ■ . ATlkSTED

»bfa<M»tveK
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pao Department; that declaring the .appella'nts surplus and subsequently their

deparlinents/directorates are illegal, which however were

\

adjustment in various 

required to be placed at the .strength of Establishment & Administration

, department; that ..as per judgment of the High Court, seniority/prornotions of the 

required'to be .dealt with in accordance with.the judgment titled 

Syed Muzafar (2018 SCMR .332),. but the respondeni^-deliberately
appellants are /

Tikka'Khan Vs'
■ and Witdmaiafide declared them surplus, (whichds detrimental to the interests of

the appellants in ..terms of monitory loss as'well as seniority/p.rorqotion, hence 

interference of this tribunal would be warranted in case Of the appellants. '

beamed Additional Advocate Genera! for the respondents has cohtended
• •• •

that the appellants has been .treated at par with the law in vogue i.e. under

■ sectlonsMXATof the .Civil. Servant Act, 1973 and; the.'surpiu? ptiol policy of the 

r-^pi^ial government -framed thereunder; that proviso -under Rara-6 of the 

. surplus pool policy states that in case the off.cer/offidals declines to be
V/^

adjusted/absorbed in the above manner in accordance with the ptiority fixed as

the integrated list, he shall loose the ■ facility/right of ■per his seniority in 
adiustrrient/absorption and-wouid be'required to opt for pre-mature retirement'

i

provided'that if he does not fulfill; the requisitefrom government service 

' qualifying service for ,sro-mature mtirement, he may be compulsory retired from
t

service by the competent authority, however in the, instant case.q-.o affidavit is
' * *

that the appellant .refused to be .rabsrjrbed/adjustedforthcoming to the effect 

under the surplus pool policy, of the government; that .the-appellants were

I

'■ ministerial staff'' of. ex-FATA Secretariat, therefore ' they''were treated under

sectipn-ll(a} of the Civil Servant Act, 1973; that so far as the Jssue of inclusion of 

17 and above of erstwhile agency planning cells, .'P&.D Department
posts in BP5-

merced areas'secretariat is .concerned, they w^re planning t^dre employees.
I

hence they were adjustedin-the relevant cadre ofthe provincial government; that

after merger of erstwhile.'FATA;with the Province, the Firiance Department vide

attested
.'

c
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t
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4 order dated 21-11-2019: and ll"0b'2020;:cre3tfecl posts in the administrative 

departments-in pursuance of request of establishment depa'tment/ which were 

not meant for blue eyed persons as is alleged in the appeal; that the appellants 

has been treated in accordance with-law; hence their appeals being, devoid of 

•merit may be dismissed. , ; •. •

We have heard learned counsel for the parties and have perused the

r,

• 05.

. record.■
(

06. Before embarking upon the issue in hand; it would be a.pp.ropri^e to
\ I .

explain the background of the case. Record reveals.that in 200^, the federal 

^government created 157 regula.r posts for the erstwhile FATA Secretariat, against 

which 117 .ernploye.es including the appellants-were appointed oh contract basis in 

r^lfiiling all -the codal formalities. Contract of sOch "employees was 

'liiewed from time.to time by.issuing office, orders and to this efjfect; the final 

extension-was accorded for a further period of one year with .effect from 03-12- 

2009. .In the.meanwhile, the federal government decided arvdiissued instructions 

dated 29-08-2008 that all those .employees working on contract against: the posts 

from BPS-1 to 15'shall be regularized and decision of-cabinet would. be applicable 

to contract employees working in ex-FAJA Secretariat through SAFRON Division 

for regularization .of contract appointments in respect of contract employees 

working, in . FATA.' In pursuance of the .directives, the. appellapts submitted 

Tpplications for regularization of'.tfieif appointments as per cabinet decision,..but 

such employees-were not regularized under the pleas that vide notification .dated 

,.21-10-2003 .and in ternis of the,centrally adrninistered-tribal areas (employees 

status order 1972 President Oder No. 13 .pf 1972), th.e empIoyf.es working in 

FATA, shall,-from the appointed day,, be the .^employees of j.the provincial 

government on deputation to the Federal Government without deputation
. . . f' *

allowance, hence they are hot entitled to be regularized uricler the’pblicy decision 

dated 29-08-2008.

2004

/

!

.1,
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In 2009, the provincial government promulgated regularization of service 

Act, 2009 and in pursuance, 'tbe' appellants approached thb additional chief

.secretary ex-f=ATA for regularization of their serv'ices accordingly, but no action .

vias taken on their requests, hence the appellants filed writ, petition No 969/2010 

for regularization of their services, which was allowed vide judgment .dated 30-11- 

• 2011 ahd'servlces of the appellants were regularized under the regularization Act,

07.

- . 2009, against which the respondents filed civil appeal Nc .'29-iP/20l3 and the 

Supreme Court remanded the case to the High Court Peshawar wi.m direction to 

re-examine the case and the Writ Pehtion No 969/2010 shall be deemed to be 

pending. A three member bench of the Peshawar High Court decided the issue 

vide judgment-dated 07-11-2013 in WP No 969/2010 and services of the 

appsll^s-w^eregularized and the respondents were given ttiree months time to 

l5fepare service structure-so.as to regulate-their permanent Employment in ex- 

FATA Secretariat vis-a-vis their emoluments, promotions, retirement benefits and 

inter-se7seniority with further directions'to create a task fqrce to khieve the 

objectives highlighted above. The respondents . however, delayed their 

regularization, hence they fled COC'No. 178-P/2014 and'in'cdmpiiance, the 

respondents submitted. order dated 13-06-2014,, whereby Sei-vices, of the 

appellants were regularized vide order dated. 13-06-2014 .with effect from 01-07-
•,. ''i

2008 as well as a task force committee had been constituted by Ex’-FATA 

• Secretariat-vide order dated 14-10-2014 for preparation of service structure of 

such employees and sought f rhe for preparation of service 'rules. The appellants 

'again filed CM No.' 182-P/2016 with IR In COC No'178-P/2014 in WP No 

969/2010, where the learned Additional Advocate General alpngwlth departmental 

representative produced letter dated 28-10-2016, whereby service rules for the 

secretariat cadre erfipioyees of Ex-FATA -Secretariat .had been shown to be 

formulated and had been sent to' sccretan/ SAFRAN for apf.'rdval,/hence vide 

judgment dated, 08-09-2016, Secretary SAFRAN .was'directed to fnalize''the

//

matter within one'.month, but the respondents instead o'* doing the needful,

!

ti't;!- '"‘‘-..VI
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-31'declared all the 117 employees-including the appellants' as surplus vide order- 

dated 25-06-2019,. against which the appellants filed'Writ Petition No. 3704- 

P/2019 for declaring the .impugned order as set aside and retaining the appellants 

in the .Civil Secretariat of .establishment and administration department having the 

simiiar cadre of post of the rest of the civil .secretariat employees,

I

i ■*
■■

I
During the course of hearing, .the' respondents produced copies of 

notifications dated 19-07-2019 and 22-07-2019 that su'ch employees had .been 

adjusted/absorbed in various departments. The High Court, vide,'judgmeni dated 

05-12-2019 observed that after their absorption , now-they.are regular employees 

of the provincial government and would be treated-as such for. all intent and 

iflcli^ng their, seniority and so far'as their other grievance regarding 

^ retention in civil, secretariat Is concerned, being civil .servants, it-would 

■ involve-‘deeper-appreciation of the vires of the policy, which have not been 

■"'"' VnipugneJrjn the writ petition arid in case the appellants :stlil feel aggrieved

regarding ^any .matter that could not be legally within the framework of the said . .

policy, they woulcfbe legaliy bound by the terms and. conditions of service and-in 

view of bar contained in Article''h2 of the Constitution,- this court, could not 

■ embarlt upon to entertain the sarr-e. Needless to mention and, we expect that 

^Keeping in view the ratio as contained in the judgment ticied Tlkka Khan and 

others Vs Syed Muzafar Hussain Shah, and others (2018 SCMr 332), the seniority 

Would be determined accordingly, hence the petition was de'aarpa .as infructuous 

and was'dismissed- as such. Against the judgment of High Court, the appallants 

filed CPLA No 881/2020 in the Supreme Court of Pakistan, which was disposed of 

vide judgment dated 04-08-2020 on. the terms that the petitioners should 

approach the service tribunal; as the issue being terms and condition of their 

- service, does fall within the jurisdiction of service tribunal, hence the appellant 

filed the-i.nstant service appeal. - .

•08.

/
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, Main concern of the appellants in the instant service appeal is that in the ^32* 

• First place, declaring them surplus is illegal, as they were serving against regular 

posts in administration department•£)<:FATA, hence their services were required 

to be transferred to Establishment &, Administration Department of the provincial 

government like other departments of Ex-FATA were .merged in their respective 

: department. Their second stance. Is that by declaring theip surplus and their

subsequent adjustment in directorates affected them in moniton' terms as well as,
their seniority/promotion also affected being placed at the bcitom of the seniority 

line.

09.. ^

0

✓
:\

In view of the foregoing explanation, in the first^ place, it would be- 

.count the discriminatory behaviors of the respondents with.the- 

jp^llants, due to which the appellants spent airhost twelve years'in protracted 

litigatioh right from-2008 till date. The appellants-were'appointed on contract

10.

appropria

basis 'after fulfilling all-the codal formalities by FATA Secretariat, administration 

wing but their services were not regularized; whereas similarly appointed persons 

by the isame office with the sarrie terms and conditions vide appointments orders 

dated 08-10-2004, were regularized vide order dated -04-04-2009. Similarly a 

batch of another 23 persons appointed on contract were regularized vide order • 

dated 04-09-2009 and still a batch of another 28 persons were regularized vide_ 

order dated 17.-03-2009; hence .the-appellants were discriminated in fe'gularizStion

■ of their services without any valid reason. In order to regularize their services, the
i ■

■ appellants repeatedly requested the respondents to consider, them at par with

those, who were regularized and • finally they submitted applications. for

implerrienfation. of the decision, dated 29-08-2008 of .the fbde'rar government,

:' "where'by all those' employees-working in FATA on contract were ordered-to be 
;

regularized, but their requests .were declined under the plea that by virtue of 

presidential order as discussed' above,- they, 'are employees of- provincial 

government and only on deputation to FATA but without deputation allowance,
A.'rn&STE'p

r

//

»
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■ K hence they cannot be regularized, the. fact however remains that they were not 

■employee of provincial government and were appointed -by administration 

department of Ex-FATA Secretariat, but due to maiafide of the respondents, they 

. were repeatedly refused tegularization, which however was not Warranted. In the 

meanwhile^ the'provincial government,promulgated Regularizatipn Act, 2009, by 

virtue of which .all the contract employees were regularized, but the appellant 

Wefs again-refused regularization,'but with no plausible, reason,.hence they were 

again discriminated and compelling them, to file Writ Petition-in .Peshawar High 

Court, w.hich was allowed vide judgment dated 30-11-2011 vyithout any debate, 

as the respondents had already declared theni as provincial employees and there 

was no. reason whatsoever to refuse such regularization., but ttie respondent 

■ instead of thei.r regularization, filed CPLA in the Supreme Court of Pakistan 
^ec^on, -which again was an act of discrirr.ioation and maiafide, 

"where -the respondents had taken a plea that the High Court:- had allowed 

regularization under the regularization Act, 2009 but dicl not ’ discuss their , 

regularization under the policy of Federal. Government laidi down in the office 

memorandum : issued by the cabinet secretary on 29'0B-|2008'directing , the 

.• regularization'.of services of contracwal employees working iin FAfA,.hence the 

Supreme Court remanded their case to High Court to examine this aspect as well.

'A;-three' member bench of High .Court, heard the arguments, w.here the 

■ respondents took a U turn and agreed to the point that'the appellarits had been .
' i 1 ' ...

discrlrhinated and they will be regularized but sought time for creatiori of posts 

and to draw service ^ructure for these and other employ-ees'to regulate their 

permanent employment. The three member bench of the High. Court had taken a 

serious view of the un-essential technicalities to block the Way of the appellants, 

who too are entitled to the sarne relief and advised the''.respondents that the 

petitioners are suffering and are in trouble besides mental agony, hence such 

regularization was. allowed on the basis.of Federal Government decision dated 29- ,

•*

against s.

.1

.

08-2008 and the appellants were, declared as civil, servants of the FATA

J
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Secretariat and not of the provincial, government. In a m'Shnet, the appellants 

were wrongly refused their right of regularization under the Federal Government 

Policy, which was conceded by .the respondents before three rhember's bench, 

but the appellants suffered ^or years for a single wrong • refusal, of the 

' respondents, who put the matter on the back burner and on the ground of sheer 

technicalities thwarted the process despite the repeated direction of the federal 

gover'nnjent as well as of the judgment of the courts. Finally, Services of the 

appellants w.ere very unwillingly regularized in 2014 with effect from 2008 and 

jthat toq after contempt of court proceedings'. Judgment of the three member 

bench, is very dear and by virtue of such judgment, the respondents' were 

, required to.regularize them in the first place and to. own tr>em.as their own 

empioyees bomejon-the strength of establishment and,administration/lepartment 

of FAJA^ecretariat, but step-motherly behavior of the respondents cgntipued' 

. . unabated, as neither posts v^/ere created for, them nor service' rules vjere framed 

for them as ware committed by the respondents before the.High Court and such 

commitments are part of, the judgment dated 07-ll'20l.'3' of'Peshawar High 

Court. In the wake of -25tK Constitutional amendments and Upon merger of FATA

"'Secretariat into-Provincial Secretariat, all the departments' alongvyith staff were 

merged into provincial .departments. Placed on record is notification dated 08-01-

/

• r

2019, Where PStD'pepartment of FATA Secretariat was handed over to provincial

P&D Department and law & order departrrient merged Into Home Department .

vide notification dated 16-01-2019, Finance department merged -into provincial

Finance department vide notification dated 24-01.-2019, education department

vide order dated -24-01-2019 and similarly all,other departmept-iike Zakat & Usher

Department, Population Welfare Department, Industries,, irechnical Education,

Minerals,-Road & Infrastructure,-Agriculture, Forests, Irngatif3n, Spoils, FDMIA and

others were merged into .respective Provincial Departments, but .the appellants

■ being employees of the administration department of ex-FATA were not merged 
' 'v. ' ■ -i -

into Provincial Establishment & Administration Departmerit, rather they were

■ ■:

\ .

•.?
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declared surplus, vvhich was discriminatory and based on malcbde, as there was 

for declaring the-appellants as surplus, as total strength of FATA
L.

no reason,

/ • • Secretariat from BPS'-l to 21 were 5S983 of the civil administration against which

employees of provincial government; defunct FATA DC, emplcjyges appointed by
'i

directorates and autonomous, bodies etc were included, -FATA Secretariat, line 

amongst which' the number of 117 employees Including the appellants were

1*

granted amount of Rs. 25505.00 million for smooth transition of the employees

as well as departments to provincial departments and to this effect a summery 

submitted by the provincial government to the Federal Government, which 

was .accepted and vide notification dated 09-04-2019, provincial government was ' 

payment of salaries- and other obligatory expenses, including 

terminal benefits as well of the employees against the regular sanctioned 56983 

posts o^e^’JministrativG departments/attached directorates/field' formations of 

^twhiie FATA, which shows that the appellants were also working against 

sanctioned posts and ■ they were, required to be smoothly m.erged with the 

establishment and administration department of provincial government, but to :

■was

-asked to ensure

their utter dismay, they were'declared as surplus insplte of the fact that they .

, was no moreposted against sanctioned;posts arid declaring them surplus 

than 'rnalafide of the respondents. Another discriminati^ry behavior of the 

' resporidents can be seen, when a total of 235 posts Were created vide order 

dated 11-06-2020 in administrative departments j,e. Finance,' home. Local 

' Government; Health, Environment, Information, Agricultu're, Irrigation, Mineral 

and Education Departments for adjustment of the staff-of the respective
* « , , ^ I

departments ofex-FATA, but'here again the appellants, were discrimingted and no 

post was created for them in Establishment & Administration Department and 

they were declared surplus and later on .were'adjusted in various directorates, 

which was- detrimental to their rights in terms of monetary benefits, as the .

were

!'.
■\

/
4

■

:
■

r
allowances admissible to them- in .their new places of adjustment were less .than i'-

l'!Ethe one-admissible-in civil'secretariat-. Moreover, their seniority was also affected
.

\
I

r Ud
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the bottgrn of sehioril?/ and their promotions, as the ^as they v'/ere placed at&
Assistant is stilt working as Assistant -in 2022, are the,'^’appellant,appointed 'as

Which, cahnot be ignored andwhlch shows that injustice has been done to 

. Needless to 'mentio.n that the respondents, failed to appreciate that

I

factors,

the appellants. Nt

the Surplus Poo! Policy-ZDOl did not apply to the appellants since the 

specifically made and meant for dealing with- the transiUon of district system'and

structuring of .governmental offices under the devolutipn of powers .

■same was /

■ resultant re-
. from provincial to local- governments as soch,. the appellants seryice in erstwhile

ne>:us whatsoever withFATA Secretariat (now merged area secretariat) had no

was abolished nor any post,- hence the, .,,.>-the...same,_a_^ -neither any department

rpolicy applied on them was totallydllegal. Mbreover the.concerned 

counsel for the appellants had'added td their miseries py contesting their
surplus ^

Jv

in their■ casds in wrong.forums and to this effect, the supre.rhe court of Pakistan 

case, in civil petition No. 881/2020. had also noticed that the' petitioners being 

pursuing their remedy before the wrong"forum, had wasted much of their time ^ 

. and the service Tribunal, shall justly and sympathetically consider the question of 

delay in accordance with law. To this.effect we feel that'the delay occurred due to .

■ w,asta.ge of time before wrong .forums', bufthe .appellants continuously contested

*1

their case without any break for getting justice. We .feel 'fhaf die.r case

due to sheer technicalities and without

touching merit of the case. .The apex court is very clear on ttie. pbiht of limitation

was

• already spoiled -by the respondents

s should be , considered on merit and mere technicalities including

. In the
that .cases .

limitation shall not'debar the appellants from' the rights accrued-.to them 

instant case, the. appellants has a strong case on merit,'hence we are Inclined to i

condone the.delay occurred due to the reason mentioned above,

We' are of the considered opinion that the appellants'has not been treated ■ 

•in accordance with law,, as they'were erhployees.of administration department of 

the ex-FATA and such stance was accepted by the respondents in cheir comment

11.

1

Si-i-vici- "?.W
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^ • submitted to the High Gourt and the. High Court vide judgment dated 07-11-2013 

declared them civil servants-and employees .of administration department of ex- 

•FATA Secfetariat end regularized their-services against sanctidned posts, despite 

they were declared surplus. They were discriminated by not transferring their 

• services to the. establishment and administration department of provincial 

government bn the analogy of, other employees transferred to their respective 

departments in provincial government and in-ease of non-availability of post, 

Finance department was required to. create posts in' Establishment & 

Administration Department on the' analogy of creation' of posts in other 

Administrative Departments as the Federal Government had. granted amount of 

for a total strsngth of 56983 ppsts including^the posts of the 

-"^appellants and'declaring them surplus was unlawful and based on malafide-and

on this score' alone the impugned order is-liable to be set aside.. The correct
i- . ' / . ■

.course 'would have been to create the same 'number of .vacancies In their
I '

respective department i.e. Estabiishment & Administrative Department and to
' . ■ - .1

post them ir) their- own departrrient 'and issues of their seniorlty/p'romption was

required to be settled.in accordance with the prevailing taw.and rule. .

• i

\

\y.
Ei;

/
i

1'. 12. We have observed' that grave injustice has been meted out to the 

appellants in the, sense that after contesting for longer for their regularization and 

finally after getting regulanzed, they-'were still deprived of the service 

-- ..structure/rules and.creatipa of posts.despite the repeated directions of the three 

member bench of Peshawar High Court in ite judgment dated 07-11-2013 passed 

. in Writ Petition No. 9,69/2010. The same directions has still'not been implemented 

and the matter was made worse when impugned order of placing them in surplus 

pool was passed, which directly affected their*seniority and the future career of 

the appellants after putting in' 18 years of service and half of their serv.ice has 

already been wasted in litigation. ■ '

- A •.

.i
\



u« ...

‘( ‘t -fi
%

' >•
::13^ ry. In-, .view J ,pf;, the foregoing .'.discussion;'.I, .the instant appeal alongwith 

contieHteatsgrvIce 9EBeal^||^ciepl;ea.::The:impugnM bider date&.2S-06-2019 i:

r«>rset,:asidb .vvith:dteectipn'ta:;thG. tespSaanfs'to adjust, the appellants' in their
r—../«• •

• :respective. departmenf-.i.e. EstabjisHftent ^-.Admihlstration,' Department’ Khyber
•’t.

Pakhtunkhwa againstVtheir^ respective po^-:aHd-.in. csse\of non-availability oh

posts, the same^shail'be created for ’the appeliante.on the same^mann^;as.were ■■

created -fo.r .other Administrative Departments ■ vide,' Finance'. Department . i

notification: dated 11-06-2020. Upon . their
V

adjustment in-'their respective
department, they are held ehtitled to-all consequential benefits. TheJssue o(their' ■

- .seniority/promoHon shall be dealt vith ' in accordance -with the provisions ■

contained in-.Givil-Servant Act, 1973
■■ I '

Servants (Appointment, Promotion 's-Transfer). Rules,
• and Khyber -Pakhtunkhwa Governnient

1989, particularly Section-
^2n.°''.’Khyber Pakhtunkhwa Government Seivants.'{Appointment Promotion

Transfer) Rules,-1989., Needless to mention, and i
is.experted.that-in view of the

rd in the Judgment titled -Rkka' Khan and otheos Vs Syed.Muzafar
i i '

. ratio as'contained

■ Hussain Shah and others (2018 SCMR.332y the seniority would, be determined

. ^““'•‘"ngly. Parties are'left to bear their own costs.'File be'consigned to record -' '

room.
h
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The Chief Secretary, ^
Khyber Pakhtunkhwa, Peshawar.

Subject:- departmental APPEAL AGAINST FOR

ABSORPTION/ADJUSTMENT OF THE APPF.I.JANT IN THE

ESTABLISHMENT DEPARTMENT

■\ .

Respected Sir!

1. That Ihe appellant was initially appointed as 9/^94
the erstwhile FATA Tribunals vide order dated .

2. That after 25* amendment when FATA was merged in the 

Province of Khyber Pakhtunkhwa, the services of the appellant 
was handed over to the Home Department of the Provincial
Government of Khyber Pakhtunkhwa instead of handing oyer to 

Establishment .Department like other FATA secretariat 
employees.

■j -.\.

in

3. That unfortunately the Secretary Home Department instead of 

adjus|ment of the appellant in the secretariat group imposed major 
penafty of removal from service on the allegation that the 

appellant himself appointed against the ibid post in violation of 
rules and policy vide order dated 17/01/2022.

4. That feeling aggrieved the appellant knocked the door ; of the 

Khyber Pakhtunkhwa Service Tribunal in Service Appeal 
No 7gt^/^x2-and the august Services Tribunal allowed the 

service appeal of the appellant and reinstated the appellant in to 
service with all back benefits vide judgment dated 03/03/202f.

5. In response the Secretary Home Department implemented the 

judgi|ient of the Service Tribunal by reinstating the appellant into 
service with all back benefits.

6. That after reinstatement in service the appellant was allowed/ 

granted Secretariat allowance by receiving Rs. as
arrear of secretariat allowance but unfortunately during the next 

month the said allowance was dis-continued to the appellant 
without assigning any reason and rhyme.



- i' • \

That as all the employees of FATA Secretariat were absorbed in 

the Khyber Pakhtunkhwa Secretariat as employee !of the 

Establishment Department, therefore, the appellant being 

employee of the FATA Tribunal is also entitle to absorption/ 
adjustment as Secretariat employees i.e. employee of the 

Establishment Department.

h

1.

8. That recently vide a consolidated judgment of the Khyber 

Pakhtunkhwa Service Tribunal dated 14/pi/2022 the Khyber 

Pakhtunkhwa Service Tribunal allowed the Service Appeal of the 
; erstwhile FATA Secretariat employees by directing the 

Establishment Department to absorb them in the secretariat group 

of Khyber Pakhtunkhwa i.e. Establishment Department.

9. That in light of the ibid judgment the Establishment Department 
whereby all the employees of the FATA Secretariat were 
absorbed/adjusted in the Establishment Department, therefore, 
the appellant being employee of the Erstwhile FATA Tribunal is 

also deserve to be adjusted/absorbed in the Establishment 

Department/Secretariat group against their respective posts.

Forgoing in view, it is humbly requested that the appellant 

may kindly be adjusted /absorbed in the Establishment 

Department, Civil Secretariat and on the analogy of similarly 

placed person as per judgments of august Khyber Pakhtunkhwa 

Service Tribunal Peshawar dated 14.1.2022. ,
/

A/asf'^
A/qib

APPELLANT

Dated:- ^9 / 72024
1

f
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r' VAKALATNAMAis BEFORE THE KHYBER PAKHTUNKHWA

SERVICETR1BUNAL.PESHAWAR.

APPEAL NO: OF 20

(APPELLANT)
(PLAINTIFF)
(PETmONER)

VERSUS
(RESPONDENT)
(DEFENDANT)0^

I/Wj
Dofhereby appoint and constitute Noor Mohammad Khattak 

Advocate Supreme Court to appear, plead, act, compromise, 
withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in 

the above noted matter.

Dated. /202
7^ g L_JL_

CLIENT
1

ACCEPTED

NOOR MOHAMMAD kHATTAK 

ADVOCATE SUPREME COURT
(BC-10-0853)
(15401-07Q5985-5)

WALEED ADN 

UMAR FAROOQ M0^4 

KHANZAD GUL

V -

MAND

MUJEEB UR REHMAN 
ADVOCATES
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OFFICB]
Rat No.fTF) 291-292 S'" Floor,
Deans Trade Centre, Peshawar Cantt. 
(0311-9514232)


