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4'
Before The Khyber Pakhtunkhwa Service Tribunal

Peshawar

/ 2024Service Appeal No

Mr. Khair Ul Bashar, Junior Clerk (BPS-11), 
Home & Tribal Affairs Department,
Government of Khyber Pakhtunkhwa, Peshawar

Appellant

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary 
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

3- The Secretary to Government of Khyber Pakhtunkhwa Home & 
Tribal Affairs Department, Peshawar.

4- The Secretary to Government of Khyber Pakhtunkhwa, Finance 
Department, Peshawar.

Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE RESPONDENTS BY NOT ABSQRBING/AD3USTING THE
APPELLANT IN THE ESTABLISHMENT DEPARTMENT. KHYBER
PAKHTUNKHWA. PESHAWAR AND NOT DECIDING THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.
Praven-

That on acceptance of the instant service appeal, the 

respondents may kindle be directed to adiust/absorbed the appellant in
Establishment Department against his respective post of Naib Oasid
(BPS-S) with all back benefits includino seniority. Anv other remedy
which this august Service Tribunal deems fit that may also be awarded
in favor of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present aooeal are as
unden-

1) That the appellant was initially appointed as Junior Clerk in the
erstwhile FATA Tribunal vide order dated 08/03/2019. Copy of 
appointment order is attached as annexure ..............................

2) That after the merger of FATA into province of KP as a result of 25*^ 

Constitutional amendment, the services of the appellant was placed

A



at the disposal of Home Department instead of Estabiishment 
Department like other employees of FATA Secretariat.

That astonishingly the appellant was removed from service, 
whereafter the appeliant feeling aggrieved, fiied Service Appeal No 
816/2022 before the Khyber Pakhtunkhwa Service Tribunal and the 
same was allowed by reinstating the appellant with back benefits 
vide order dated 03/03/2023. Copies of the judgment and order 

dated 03/03/2023 & office order dated 11/06/2023 are attached as
B&C

V

3)

annexure

That after. reinstatement in service the appellant was granted 

secretariat performance allowance in shape of arrears amounting 
to Rs. 2,65,515/-, however, the said allowance was discontinued in 

the next month. Copy of order pay slips are attached as 

annexure,

4)

D

That the erstwhile FATA Secretariat employees were absorbed 

/adjusted in the Establishment Department vide consoiidated 
judgment of this Honourable Tribunal dated 14/01/2022. Copy of 
judgment dated 14/01/2022 is attached as annexure

5)

E

That in iight of the ibid judgment, the appeiiant being an empioyee 
of erstwhile FATA Tribunal is also entitled to be adjusted/absorbed 

in the Establishment Department, hence the appellant filed a 
departmental appeal for his adjustment/absorption in. the 

Establishment Department, but to no avail. Copy of departrrrental 
appeal is attached as annexure.........................................

6)

-7) That the appellant feeling aggrieved having no other remedy, but 
to file instant service appeal on the grounds inter-alia as under:

GROUNDS

That the in action and action of the respondents by not 
absorbing/adjusting the appellant in the Establishment 
Department is against the law, facts and norms of natural justice.

That the respondents have not treated the appellant in 
accordance with law and rules and such the respondents violated 
article 4 and 25 of the Constitution of the Islamic Republic of 
Pakistan 1973.

A.

B.

, C. That the appellant is fully entitled to be absorbed/adjusted In the 

Establishment Department against his receptive post under the 
principal of parity in light of consolidated judgment dated 
14/01/2024 of this Honourable Tribunal.
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D. That the action of the respondents is arbitrary and based on clear 

malafide by not absorbing/adjusting the appellant in the 

Establishment Department.

E. That as ail the FATA secretariat employees have been adjusted in 
the respective Departments, therefore the appellant is also 

entitled for adjustment/absorption in the Establishment 
Department.

F. That till date neither the appellant and his colleagues havexbeen 
adjusted in the Secretariat Group nor they have been adjusted in 
the Establishment Department which affects the basic rights of

V . seniority and promotion.

G. That the appellant seeks permission to advance other grounds at 
the time of arguments.

j

It is therefore, most humbly prayed that the instant appeal of 
the appellant may kindly be accepted as prayed for.

Dated;# -09-2024 PPELLANT
Through:

NooR Muhamma^hattak 
Advocate Supr^e Court

Umar Farooq

Waleed Adnan

L& 3^
Khanzada Gul 

Advocates High Court
CERTinCATE!

No such like appeal is pending or filed between the parties on tlie
subject matter before this Honorable Tribunal.

AFFIDAVIT
I, Mr. Khair Ul Bashar, (the appellant), do hereby solemnly affirm and

declare on oath that the contents of this Service Appeal are true and 

correct to the best of my knowledge and beli^fandthat nothing has 

been concealed from this HonTjle tribunal. ((a itAOv

PONENT
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orrict OFiHt
REGISTRAR FATA TRIBUNAL, 

PESHAWAR

ORDER
' r

ijalod: 08.03.2019 On Recommendation of the Oepartmental flection
of Junior

NO. R/13/201819/ /fO^
mlUce, Ite Competent AUthotlly I. pleesed to oppolot Mr. Kholr W Bpsh.r 5/0 Sohib Din ogeinst the «cent postCom

Clerk UPS-07 (1099(W10-232901 In TATA Trlbunol at Peihawar iindcf role 10 sob rule 2 of Ch-H Servant (Appdlninwt.l.

I'rofTwUon and Transfer) Rules 1989 on Iho foHowlnc terms and condittens:

Terms & conditions:

1. He will get pay at Ihc minimum of BPS-07 Including usual allowances as admissible under the rules 

be entitled to annual increment as per CKistlrvg policy.
2. He shall be Bovemed by Ovll Servant Act 1973 for purpose of pension or gratuity. In lieu of pen Ion and 

Rfotulty. he shall be entitled to receive such amount as would be contributed by him towards General 
Provident Fund (GPP) alons with the contributions made by Govt: to his account In the said ^nd, In

. He will

prescribed manner.
3. in ease, he wlshes to.reilBn at any time, Id.days notice will be necessary and he had thereof. Id jays pay 

wWbeforfr^l^
V».' lie shall prodiico, medical lllnoss e^fcate^from Me^l Supefiniendent/ Civil Surgeon before 

"^.duties asfaoulroei:Ufvdeir4herwJci'
5. Me has to join dulfcs at his own expenses.
G. if he accepts the post on these conditions, he should report for duties wHhIn Id days of the recel it of this 

order.

jbiriln'g' . . I

/

REGtSTTU R 

FATATRIBU Wl

G>py to:

01. The Accountant General Pakistan Revenues Sub Office. Peshawar. 
02. Ps to ACS FATA. Pcsh.*iW8r.
03. •?.$ to Socrotary law & Order FATA, Peshawar.

I

0d;,ps to Secretary Finance FATA, Peshawar.
OS., Personal File.
06. OffidarConttrh'ed.

FATI^IBU IM.

x i 
“N
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, Scrvica AppeuI No.774/202? titkd "Iteedad KhathvihThe Chief Secretary. Gwermnehi KhyUr 
I'ukhiunkhwa. Ctvi! Secretarial, Peska\yarandoil\ert'\ decided on Oi.03.m3 by DMsion Bench coatfvismg 

. Katim Arshad Khan, Chairmim. and Ms. Kacina Rehinon, Member. Judlelol, Kh^ber Pdduaniilnra Service 
Tribiim/I, Peshu^var,

S,8
HI :■i

I ■

I KIIYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.a

BEFORE: KALIM ARSHAD KHAN 
ROZINA REHMAN

CHAIRMAN 
... MEMBER (Judicial) >,

Service Appeal No. 774/2022
I

Date of presentation of Appeal
Date ofHearing................. .
Date of Decision....................

\ ,11.05.2022
,03.03.2023
.03.03.2023

' - Mr. Reedad Khanjl^x-Chowkidar (BPS-03), Ex-FATA Tribunal, 
Home & Tribal Affair Department, Peshawar.

Appellant

Versus
:

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affaire Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa
' Peshawar. ’

(Respondents)

^rvi^ki Appeal N0.77S/2Q22

jp e resen ^on of Appeal
v>::te iie’ring.....................
Dale ol il- .tsion....................

.11.05.2022^

.03.03'.2023

.03.03.2023

;

■y’

;■

Mi-^ Samirtlab 1. KPO (BPS-16), Ex-FATA Tribunal, Home & 
, Tribal A;^ ;rs T •nent, Peshawar.

..Appellant

Versus

■i; The Chief Secre san/, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshav ir.

Necretary Home & Tribal Affairs Department, Khyber 
Pakhtuiikliwa, Pesha. ar.

3. The Secretary Estjfblishment Department, Khyber Pakhtunkhwa 
Pesijawar. ’

' 2. The

/

(Respondents)
CUD /a.
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,Sarvleg Appeal No.7T4/2022 Uited "Resdad Khan-vs-The Chief Secrelary. Govermaem ef Khyber 
Pokhiimkhm. Civil Secreiai’ictl. Pe^a\var and elber.i''. decided on 0S.03.2I)23 by Division Benidi comprising ' 
Kniim Arshad Khan, Chairman, and Ms. Rodna Rthmaa. Member, Judicial. Kkyber Rakhiunkhra Service 
rnbiinal. Peshawar., •I

I ■ Service Appeal No. 776/2022
S’

Date of presentation of Appeal
Date of Hearing.....................
Date of Decision................. .

,.11.05.2022
...03.03.2023
,..03.03.2023

-Mr. Kafi) Ahmad, Ex-Assistant (BPS-16), Ex-FATA Tribunal, Home 
Si Tribal Affairs Department, Peshawar.I

Appellant

Versus

•1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department,. Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

{Respondents) - /J '

Service Appeal No. 777/2022

Date of presentation of Appeal
Date of Hearing................. .
Date of Decision....................

....... 11.05.2022
.....03.03.2023

....... 03.03.2023.'i

Mr. Ikram Ex-Naib Qasid(BPS-03), Ex-FATA-Tribunal, Home
& Tribal Ai irs )epartmeut, Peshawar.

Appellant

Versus

1.- The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

.(Respondents)

Service Appeal No.778/2022

Date of presentation of Appeal......
Date of Hearing............................
Date of Decision..... ......................

........11.05.2022
....... 03.03.2023
....... 03.03.2023rsia;

CO
Cl.

c.
j

•
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J
Servlee Appeal Ha.77i/iii2l "'Ulei ''"Re^m/ Clue/ iieemary, Cmemmenl pf Khyher
VoUaimkkaa. Civil Secreiariul, Padvitvar anti others", decided on OJ.03.2023 by Division Bench comiirising 
Kalim Arihod Khan. Chairman, and Mi. Haclna Fehman. Member. Judicial, Khyber Pakhliinkhwa Service 
Tribunal Peshawar.

' Mr. Sadiq Shah, Ex-Driver (BPS-06), Ex-FATA Tribunal, Home & 
Tribal Affairs Department, Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Horae & Tribal Affairs Department, ^yber
Pakhtunkhwa, Peshawar. - •

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar,

{Respondents)

Service Appeal No.779/2022 Z'-
Date of presentation of Appeal
Date of Hearing.......................
Date of Decision......................

11.05.2022 ,
03.03.2023 ^ 
,03.03.2023 ^■i

Mr. Muhammad Adnan, Ex-Assistant (BPS-16), Ex-FATA Tribunal, 
Home & Tribal Affairs Department, Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar,

2. The Secretary Home & Tribal. Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

-3. The Secretary Establishment Department, Khyber P^tunkhwa, 
Peshawar.

{Respondents)

Service Appeal No. 780/2022

Date of presentation of Appeal
DateofHearing.......................
Date of Decision;....................

,11.05.2022
,03.03.2023
.03.03.2023

Mr. Asad Iqbal, Ex-Junior Clerk (BPS-11), Ex-FATA Tribunal, Home 
& Tribal Affairs Department, Peshawar.

Appellant
V’ Versus

m 1.. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

o
00
fta.

I
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]■ Ssryice AvimioI f.o.774/2022 Ulled -Oiedad- Klum-n-Vie Chytf Stattay. Omemmenl of Khybor 

Pu)aiiankhwa. Civil Secreluriai. Peahcr,var aril olhert", decided on 03.03.2023 by Dtviaton Bench combing 
Kiilim Mad Khun. Chairman, and Ms. Rxina ftuhman. Member. Judicial. Khyber Pakhmkhva Service

■ Triiaaial. Pedia\Hir. ■ . . ■ ■*:

2. The Secretary Home & Tribal Affairs Department, Khyber
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar. ^.(Respondents)

Service Appeal No.78l/2022

,11.05.2022 -
,03.03.2023 
.03.03.2023 ' '

Dale of presentation of Appeal
Date of Hearing......................
Date of Decision.....................

;|Vlr. Muhammad Shoaib, Ex-KPO(BPS-16), Ex-FATA Tribun^, 
Home & Tribal Affairs Department, Peshawar. '

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
' Secretariat, Peshawar.

■ 2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtu;-<hwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
- Peshawar.

.(Respondent)

Service Appeal No. 782/2022

,11.05.2022
.03.03.2023
.03.03.2023

. Date of presentation of Appeal
Date of Hearing.....................
Date of Decision....................

Mr. Adnan Khan, Ex-KPO.(BPS-16), Ex-FATA Tribunal, Horae & 
Tribal Affairs Department, Peshawar.

AppiHdnt

Versus•i

1. The Chief Secretary,-Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawai'.

■ /

(Responden^

<D
.Q0

) 'a.



KhaA-vi’Tffe Oitef Secr^uiry. Go>»emtwnt of Khyber' > 'So^kcc Apofsai Uo.y74/2{}22 HiWd .... . ,»»•..
P,.kl,lm,IJ,«-a. Civil Secrvlorlol. I^nhmt^rand olher,-. dvctdcdm, 03.03.2023 by Dtvhitm ^nch com^<«ne 
Kiilim Arsltad Khan. Chainnm. and Us. /iozina Rehimm. Member. MIckll. Khyber Pakliiunkima Service
Tribunal. Peshaw-ar.

Service Appeal No, 783/2022

.11.05.2022 
,.03.03.2023 
..03.03:2023 .

Date of presentation of Appeal
Date of Hearing.......................
Date of Decision...................... t'

^r. Muhammad Awais, Ex-Driver (BPS-06), Ex-FATA Tribunal,
Home & Tribal Affairs Department, Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. Tlje Secretary Home & Tribal Affairs Department, Khyber 

Pakhtunkhwa, Peshawar.
3. The Secretary Establishment Department, Khyber Pakhtunkhwa,

Peshawar.
.(^Respondents)

Service Appeal NoJ84/2022

Date of presentation of Appeal
Date of Hearing.......................
Date of Deci ion.....................

,11.05.2022
,03.03.2023
.03.03.2023

Mr. Nasir Gul, Ex-Naib Qasid(BPS-03), Ex-FATA Tribunal, Home & 
Tribal Affairs Department, Peshawar. •

..Appellant'
f ‘w

i Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhvya, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. Tlie Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar.

{Respondents)

Service Appeal No.802/2022

I*Date of presentation of Appeal
Date of Hearing.......................
Date of Decision...................

11.05..2022
03.03.2023
,03.03.2023un

0)ao
o.



-Id-J
- \r ■■RetOad Khan-vs-The Chhf SccreHay- GoveminetU of .Khybc'Service ADi)9ai No.774/2072 hfled' ----

yukhiwikhuti. Civil Seemariat. Hishavar am/ahen-. decided on 03.03.2073 by DivielM^eh coming 
Kahai Arshad Khan. Chairman, ami Ms. fioano Rehman. Member. JadlcuiL iih}dxr Pakhlimkhm S^rvax

•!

Tiihitnal. I’cshinrar.

^r. Mohsin Nawaz, Ex-Stenographer (BPS-16), Ex-FATA Tribunal, 
Home & Tribal Affairs Department, Peshawar.

41
Appellant i.-

it

Versus
u

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil. 
Secret^iat, Peshawar.

.2.; The Secretary Home & Tribal Affairs Department, Khyber 
• Palditunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

}i

i]
i
i:

iV

.(Respondents)
if
:■
■i

Service Appeal No.811/2022 P
[i

,20.05.2022
03.03.2023
,03.03.2023

Date of presentation of Appeal
Date of Hearing.......................
Date of Decision......................

■

iI
1
:i
i’

Mr. Tahir Khan, S/O Arsala Khan R/o Guldara Chowk, PO Namak 
Mandi Mohallah Tariq Abad No.2, Kakshal Peshawar, Assistnat/
Moharir, Ex-FATA Tribunal Peshawar.

■:

■

Appellant* i
i.I

Versus

1. The Chief Secretar)*, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & ;ib:: Affairs Department, ■ Khyber - 
Pakhtunkhwa, Peshawar.

3. The Secretary Establh iment ??<;partment, Khyber Pakhtunkhwa, 
Peshawar.

.(Respondents)

Ser ce Appeal x612/2022

Date of present; on of Appeai................... 20.05.2022
............. 03.03.2023
......... ...03.03.2023

DateofHearir
Date of D > ^ = 1

Mr. Ziafat Ulhs i K- i S/O Nakiii J; ni Khan R/o presently Masjtd ' 
Ibrahim Bara Guie, GPO, . ayan Peshawar, Driver, Ex-
FATA Tribunal, Peshawar.

I

Appellant ii01
oo
TO

Cl

.•s
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^1 'Seniice Ap/ieu! No.774/2022 liilai ‘Rtidad Khan-vs-The Chief Secreiwy. Government of Kkyher 
I'aihlimJihwa. Civil Secreiarlal. Pesherivar and others", decided on (12.03^023 by Divaion Bench comirrisiiig 
Kniim Arsftad Kfta/t, Cfmirman. and Ms. fiosina fiehmim. Member, JudIckU. kh^er PokhturMntti Ssrvtce 
TrihimoL PtshoMar. ...

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

...(Respondents)

Service Appeal No.813/2022

Date of presentation of appeal
Dates of Hearing....................
Date of Decision..................

20.05.2022
.03.03.2023
.03.03.2023

Mr. Faheem Shahzad S/0 Hidayat Ullah R/0 Kotla Mohsin IChan ' 
Landi Arbafa Mohallah Kasaban Peshawar.
; Appellant

Versus

1. The,Chief Secretary, Government Of BChyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, BChyber 
Pakiitunkhwa, Peshawar.

- 3. The Secretary Establishment Department, BChyber Pakhtunkhwa, 
' Peshawai-.

Service Appeal No.814/2022

Date of presentation of Appeal..................
Date of Hearing.............. ........... .............
Date of Decision.......................................

,20.05.2022
03.03.2023
,03.03.2023

Mr. Muhammad Shoaib S/0 Arsala Khan, R/o Kakshal Pul P.O . 
Kakshal, Mohallah Tariq Abad No.l, Peshawar, Naib Q^id, Ex-FATA 
Tribunal, Peshawar.

Appellant

Versus
s

1. the Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil
•Secretariat, Peshawar. . >

2. The Secretary Home & Tribal Affairs Department, Khyber If
Pakhtunkhwa, Peshawar. ^

• •

Q)
00

Cl
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j
Sxrtict Appeal No.774/2022 tilled "Heedad Khtut-vs-The Chief Secntory. Oovemaani Khyber 
fcildilimkhwa. Civil Secreiiiriai. Hcslmrar ami othersdecided on 03,03.2023 by Division Bench comprising 
KaliiH Arsluid Khan, Chainnurt. aid Ms. Rocliia Rehiiiaii, Member, Judicial, Khyber Pakhlunkhuia Service 
l>lhiinal, i’eshairar, '

:Y

3. The Secretary Establishment Department, Khyber Pakhtunkhwa,'
Peshawar.

f
Service Appeal NO.81S/2022 1

Date of presentation of Appeal
Date of Hearing..................... i
Date of Decision..... ...............

,20.05.2022 
,03.03.2023 
.03.03.2023 -

Mr. Ikram tHlah S/0 Rehmat AH, Junior Clerk, Ex-FATA Tribunal 
Peshawar.

Appellanti

Versus

1. Tlie Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs D^artment, Khyber, 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

Service Appeal No.816/2022

Date of presentation of Appeal
Date of Hearing.......................
Date of Decision....... ;..........

,20.05.2022
03.03.2023
,03.03.2023

Mr. Khair U1 Bashar S/O Sahib Din R/O PO Shah Qabool AwUya ■ 
House K' 2938, Mohallah Dabgari B^r Sakhwat Hussain Peshawar, - 
Junior'CU lix-FATA Tribunal Peshawar.

..Appellant

Versus
■i C'.'

1. ,The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
'^Secretariat, Peshawar.

2. The Secretary Home & Tribal Affairs Department, Khyber 
Pakhtunkhwa, Peshawar.

3., The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.

* .

00
01
^ .&

!
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Sarvlee Appm! NO.77A/2022 titled "Heeded Khan^The Chief Secretary. Ciivenmeid Khybet' . 
yahSilunkinra. CMI Secretarial, Peshawar and others", decided on 03.03.2023 by Division Ueach comprising 
Kalla ArshaJ Khan.. Chairman, and Ms. RoAia lidmum. Member, Judicial, Khyher P<dthluilkh\ta Service

ii-x.»• VTrihanat. Peshawar. ■■

. >

Service Appeal No.817/2022

Date of presentation of Appeal
Date of Hearing.....................
Date of Decision....................

.......... 20.05.2022.
........:.03.03.2023
..........03.03.2023

\

-Mr. Naveed Ahmad S/0 Sami U1 Haq R/0 Khat Gate, House No. 131, 
Mohallah Muhammad Khan Sadozai, Peshawar, Naib Qasid, Ex- 
FATA, Tribunal Peshawar.

JippeUant

■Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

■ 2; The Secretary Home' & Tribal Affairs Department, Khyber
Pakhtunkhwa, Peshawar. . , -

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
, . Peshawar.

Service Appeal No.818/2022

Date of presentation of Appeal
Date of Hearing.................. .
Date of Decision....................

20.05.2022
03.03.2023
,03.03.2023

Mr. Bahar Ali S/O Mehmood Khan RIO Guldara Chowk, PO Namak 
Mandi Mohallah Tariq Abad No.2, Kakshai Peshawar, Chowkidar, Ex- ' 
FATA Tribunal Peshawar.

Appellant

Versus

1. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary Home & Tribal Affeirs Department, Khyber 
Pakhtunkhwa, Peshawar.

3. The Secretary Establishment Department, Khyber Pakhtunkhwa, 
Peshawar.
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Service Appeal No.77-ia022 Ailed 'ReeJud Klian-vt-The Chl^ Seereiary. CmemmeAl oj Khyber 
I’akhliiiikliiro, CMI Seaviarkil. Pesliaivar and others", decided an 03.03.2023 hy Division Uench comprising 

' Koliiii Arshuil KJwn. Cholnim. ami Mt. Haliia Kehmim. Meoiber, Judicial. Khyber Pokhiunkkia.SfniiiX ■ .\ 
Tribunal. Pe.ihermir. ■

I'i

?
1

I

• Present: :•

Noor Muhammad Khattak,.
Advocate..........................

3

.For the appellants 
in Service Appeal 
Nd.774/2022,
775/2022,11611021, 
union, 778/2022, 
779/2022,780/2022, '
781/2022,782/2022, - 
783/2022.784/2022, ’
802/2022,

?

Imran IQian, 
Advocate.... ..For the appellants • 

in Service appeal 
No.811/2022, 
812/2022, 813/2022, 
814/2022,815/2022, 
816/2022,817/2022,. 
818/2022

Muhamniat Riaz Khan Paindakhel, 
Assistantdvocate General..........

'i ■
For respondents.

APPEALS UNDER SECTION 4 OF THE KHYBER 
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 
AGAINST THE IMPUGNED ORDERS DATED 
17.01.2022, WHEREBY MAJOR PENALTY OF 
REMOVAL FROM SERVICE HAS BEEN IMPOSED ON 
THE APPELLANT AND AGAINST THE IMPUGNED 
INACTION OF THE RESPONDENTS BY NOT 
DECIDING THE DEPARTMENTAL APPEAL OF THE 
APPELLANT WITHIN THE STATUARY PERIOD OF 
NINETY DAYS.

CONSOLIDATED JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN; Through this single
i

judgment all the above appeals are going to be decided as all are similar^ 

in nature and almost with the same contentions.
O
T
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Tribi’ial. PadKAMii'.

Tbe appellants

erstwhile FATA Tribunal and after merger
4

Administered Tribal Areas with the province of Khyber Pakhftmkhwa,

^5
in theappointed against different posts

of the Federally

I Swere2.
j
3

!

the employees of the FATA Tribunal including the appellants were 

u-ansferred to the Government of Khyber Pakhtunkhwa Home & Tribal

posted against different posts vide

:
f
.f
3
■I

Affairs Department and they 

. Notifiiiation No. E&A (HD)2-5/202l dated 17.06.2021. Vide different

were

!
covering letters all issued on 25.10^021. the appeUants were served

with'show cause notices by the Secretary to the Government of Kiiyber ■

Pakhtunkhwa, Home Department, Peshawar, containing the following ■ 
i

Stereotyped allegations:

\
1

s
::

s'
■i
I

1
j

'"That consequent upon the findings &
recommendations of the Inquiry Committee it has
been proved that the recruitment process for 
selection of 24 employees in EX-FATA Tribunal 

unlawful and all 24 appointment orders were

ikf.
Si
1
I

was
issued without J
lawful Authority and liable to be cancelled"

(.

it was thus found by the Secretary to the Government of Khyber.
T.

Pakhtunkhwa, Home Department, Peshawar, that .the appfellants had 

been, guilty of “Misconduct” as specified in rule-3 of the Khyber 

Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules,

20U read with Rule-2, Sub-Rule(I)(vi) “appointed in violation of law 

and rules”.

It is pertinent to mention here that the Inquiry was dispensed with by _ ^
^ .

the Secretary.

The appellants filed their respective replies and vide impugned orders 

- the Secretary to the Government of Khyber Pakhtunkhwa, Home

•*»
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Trihanal. Peshmnir.

Department, Peshawar, removed all the appellants from service. The 

appellants filed departmental appeals, which were not responded within 

90 days compelling the appellants to file these appeals.

On receipt of the appeals and their admissipn to full hearing, 

summoned. Respondents put appearance and

I• 3.

the i*espondents were

contested the appeals by filing written replies raising therein num'erbus^
• •

was a total denial of the‘‘- le^al and factual objections. The defense setup 
*

claim of the appellants. It was mainly contended in the replies that the
;

Ii

appellants were not aggrieved persons; that a full-fledged enquiry was 

conducted in the matter to check the credibility and authenticity of the 

f advertisement and selection and it was held that the entire 

of selection from top to bottom was '‘coram non judice"; that 

conducted against Mr. Sa^jad ur Rehman, ex-Regisfrar, 

FATA Tribunal under rule 10 of the Khyber Pakhtunkhwa Government 

Servants (Efficiency & Discipline) Rules, 2011 wherein the enquiry

i

i

1
5process o

process

enquiry was

report held that the same selection committee was constituted without ,

said committee comprised oflawftil authority; that the 

temporary/contract/daiiy wages employees of FATA Tribunal- who

themselves were candidates were/existed no attendance sheet, minutes 

of the meeting and even the appointment order were found ambiguous; 

that the said departmental committee unlawfully increased the number 

of posts from 23 to 24 illegally and issued 24 orders without any \ 

recommendations of the legitimate Departmental Selection Committee, ■ ^ ■

CM
CD

CO
CL



, - y-.’ I i“flcret/tn/ Khan-ys-TiK Clue/ Secrelary. 0(JVerni»em' Khyber

' ' '5^^ :Kolim Arthta! Khan. Chairman, and Ms. 
Tribunal. Peshtmar.

that the enquiry conimittee termed all the said appointments illegal and 

without lawful authority and recommended to cancel/withdraw.

:

heard learned counsel for the appellants and learnedWe have4.

Assistant Advocate General for die respondents.

The Learned counsel for the appellants reiterated the facts and 

grounds detailed in the memo and grounds of the appeals while the 

learned Assistant Advocate General controverted the same by . ,

supporting the impugned orders.

5.

It is undisputed that the appellants were appointed by the Ex-

- , FATATribu 'al and the-'had been performing duties until their rentoval

ations against them are that the recruitment 

unlawful and the appointment orders were issued without 

lawful authority. Not a single document was produced by -the

6.

al'.- from sen. '

process was

respondents in support of these allegations before the Tribunal. All the

appellants were the candidates in the process of selection initiated in
i .

response to the advertisement in two Urdu dailies “AAJ Peshawai^’ and

“AAYEEN Peshawar”. It is worth mentioning that all the appellantshad

duly applied for the posts. The appointment orders show that each

the recommendation of theappointment had been made on 

Departmental Selection Committee (DSC). The respondents though

alleged that the DSC was unlawful but have not explained as to how 

that was so? The posts advertised were within the competence of the 

Registrar under rule 5 of the Federally Administered Tribal Areas 

Tribunal Administrative, Services, Financial, Account and Audit Rules,

ro
• rH y
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Santa Appeal So-714/2(122 tilled ■'Readad Khanns-TJn Chte/ Seealary. Coaammenl rf Khyber 
Pakhmnkhia. Civil Secreiarial, Peshinmramloihers". deciiktlon 03.03.2023 by Division Bendi nimi^lsing 
Kalim Arshod Khan, Chairman, and Mt. Kozina liehman. Member. Judicial. Khyher PaUitunldnill Service. 
■Tiibiiiml. Pesha\Mr.

V

2(Si5. Therefore, the allegation that the appointment orders were issued

' hy unlawful authority is also not finding favour with us. Regarding the 

bald allegation that the selection process was also unlawful, there is 

nothing more said as to how the process was unlawful except that the 

said committee comprised of temporary/contract/daily wages 

employees of FATA Tribunal who themselves were candidates, there

were/existed no attendance sheet, minutes of the meeting and even the 

appointment ordere were found ambiguous. We find that there are no 

details of any such employees had been produced, before us, nor any 

order of constitution of the selection committee alleged to be against the 

law was produced, similarly no details regarding number of posts so 

much so who was appointed against the 24^post alleged to be in excess

of the sanctioned posts, nothing is known nor anything in support of.the.
I , , , i

above was placed on the record despite sufficient time given on th^ .

. request of the Assistant Advocate General. Even today we waited for

four long hours but nobody from respondent/department bothered to

appear before the Tribunal, it is also undisputed that the appellants were

not associated with the enquiry proceedings on the basis of which they

were penalized. In the show cause notices, the appellants were also said

• to be guilty under rule 2, Sub-Rule(I)(vi) of the Khyber Pakhtunkhwa

Government Servants (Efficiency & Discipline) Rules, 2011, the said

provision is reproduced as under:

“Rule 2 sub-rule (I) clause (vi) “making 
appointment or promotion or having been 
appointed or promoted on extraneous grounds in 
violation of any law or rules ”.

01
05
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-1^ 5No 774/2022 Mkd "/kedmi Kixm-^s-The Chief Secrt,<ny. Gir^romrojf tOt^r •

Sir?-inr ^ ■ J\ 15
AViin ArshaJ Khan. Chainuon. 
fiihtinal, Pesh<n<ar

S
? 4

i
jNothing has been said or explained in the replies of the 

‘ respondents or during the .arguments regarding the alleged violation of ■ 

law and mles in the appointments of the appellants. It is also to be. 

observed that if at all there was any illegality, irregularity or 

wrongdoing found in the appointments of the appellants 

■ nowhdre'been explained nor, as aforesmd, any document produced in 

that regard, the appointment orders of the appellants have not been

• cancelled rather the appellants were removed from service.

■!

!7. f
7

I
i

1
i

, which have *' 4
j

*1
j

k
The Registrar (Sajjad-ur-Rehman), of the EX-FATA Trihunai^ 

who had made the appointments of the appellants ^ competent 

authority under rule 5 of the Federally Administered Tribal Areas 

Tribunal AdminisUative, Services, Financial, Account'and Audit Rules, 

2015, was removed from service on the basis of the said enquiry. He 

Service Appeal No.2770/2021 before this Tribunal, which was 

partially accepted on 01.02.2022 and the major penalty of removal from 

service awarded to-him was converted into minor penalty of stoppage of 

increment for one year. We deem appropriate to reproduce paragraphs

5,6 & 7 of the said judgment

"5. Record reveals that the appellant while serving 
Registrar Ex-FATA Tribunal was proceeded 

agO'.nst on the charges of advertisement of 23 
munber p' ns without approval of the competent 
authority ■- nd subsequent selection of candidates in 
an unlay-ful manner. Record would surest that 
the 'Ex-FATA Tribunal had its own rules 
specifically made for Ex-FATA Tribunal, i.e. FATA 
TRIBUNAL ADMINISTRATIVE, SERVICES. 
FINANCIAL. ACCOUNTS AND AUDIT RULES.
2015, where appointment authority for making 
appointments in Ex-FATA Tribunal from BPS-I to

8. i

1

1
I

. filed

jIj
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C • j™-; ki„77J/J022 tilled -Reedad Khan-vs-Vie Chief Semlaiy. Govermmt of Kh^r %\

Kiilim Arshmi Kiitw, 
Tribunal. Pt-diavair.

*r,

14 is registrar, whereas for the posts from BPS-15
to 17 is Chairman of the Tribunal.
"6. On the other hand, the inquiry report placed 
on record would suggest that before merger ofEx- 
FATA with the provincial government, Additional 
Chief Secretary FATA was the appointment 
authority in respect of Ex-FATA Tribunal and after 
merger, Home Secretary was the appointing 

■ authority for Ex-FATA Tribunal, but such stance of 
the inquiry officer is neither supported by any 
documentary proof nor anything is available on 
record to substantiate the stance of the inquiry 
officer. The inquiry officer only supported his 

\ stance with the contention that earlier process of
■ recruitment was started in April 2015 by the ACS

FATA, which could not .be completed due to 
reckless approach of the FATA Secretariat 
towards the issue. In view of the situation and in

of the Tribunal Rules, 2015, the

:

’

5

;

.1

presence
Chairman and Registrar were the competent 

orityfor filling in the vacant posts in Ex-FATA 
the first and main allegation

ai i
Tf mnal, mce

prding a ppointments made without approval 
J-.the conpefent authority has vanished away and 
-! can be safely inferred that neither ACS FATA 

or Home Secretary were competent authority for 
llHng in vacant posts in Ex-FATA Tribunal was 

fither ACS FATA or Home Secretary, but they , 
unable to produce such documentary proof 

The inquiry officer mainly focused on the . 
recruitment process and did not bother to prove 
that who was appointment authority for Ex-FATA 
Tribunal, rather the inquiry officer relied upon the 
practice in vogue . in Ex-FATA Secretariat. 
Subsequent allegations leveled against the 
appellant are offshoot of the first allegation and . 
once the first allegation was not proved, the 
subsequent allegation does not hold ground.
“7. We have observed certain irregularities in 

the recruitment process, which were not so grave 
to propose major penalty of dismissal from service.

" Careless portrayed by the appellant was not 
intentional, hence cannot be considered as an act 
of negligence which might not strictly fall within 
the ambit of misconduct but it was only a ground 
based on which the appellant was awarded major 
punishment. Element of bad faith and willfulness 
might bring an act of negligence within the 
purview of misconduct but lack ofproper care and

r

vere
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- 21 -\ St/fVice AptKai No,774/2022 Mfed "Retsdad Kha/i^S’7h€ Chief Secretary. Government Khyher 
F<Mimnkh\'ffk, Civft Secreiartcn. Feshasrar amt otkerr", deckhd on 0}.03.702i try Oivielon Bench comprising 
Kalim ArshaJ Khan, Chairman, ami Mr- Kozina Rehman. Member, Judicial, ^lyber Pakhotakhmi Sertia 
Tribunal. I'erhmmr.

i

vigilance might not always be willful to make the 
■ same as a case of grave negligence inviting severe 
punishment. Philosophy of punishment was based 
on the concept of retribution, which might be 
either through the method of deterrence or
reformation. Reliance is placed on 2006 SCMR 
60."\

.. J.n-tlie judgment it was found that there were some irregularities in the

appointments made by the Registrar, that were not so grave rather lack

of p]-oper care and vigilance was there which might not be willful to

make the same as a case of grave negligence inviting severe 

punishment. It is nowhere alleged by the respondents in the show cause 

notices, impugned orders or even in the replies tlmt the appellants were; 

either not qualified or were ineligible for the post against which they '• 

- - had been appoii There n 'ght be irregularities in the process, though

not brougi • on S'.: ace by v j respondents in any shape, yet for the said 

. alleged irregularities, the appellants could not be made to suffer. 

Reliance is placed onl996 SCMR 413 titled ‘‘^Secretary to Government 

of NWFP Zakat/Social Welfare Department Peshawar and another
I

versus Sadullah Khan”, wherein the august Supreme Court of Pakistan
f

held as under;

V

J

r-

"6. It is disturbing to note that in this case 
petitioner No.2 had himself been guilt)> of making 
irregular appointment on what has been described 
"purely temporary basis". The petitioners have 
now turned around and terminated his services 

■due to irregularity and violation of rule 10(2) ibid. 
The premise, to say the least, is utterly untenable. 
The case of the petitioners not that the 
respondent lacked requisite qualification. The 
petitioners themselves appointed him on temporary - 
basis in violation of the rules for reasons best ■ 
known to them. Now they cannot be allowed to 
take benefit of their lapses in order to terminate

i

i

J:
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Sa-vlCi! Appeal Na 774/2027 HUed -Reedail Kliaa-vs-The Cltief Secremry. OovermaeM of Khyher 
Rakhimilnra. CMI SeereUrial, Pc-ihaimr ami oliKr.t-. JeclM on 03.03.2023 by Diviaion Bench comprising 
Kalmi Arshail Khan, Chairman, and Ms. Bozina Hahman. Member. Judicial. Khyber PaUnunkhta.Service 
Trlbuaul. Peshmoar.

\
■

ihe services of the respondent merely, because they 
have
viokuing the procedure governing the,

. , appointment. In the peculiar circumstances of the 
case, the Learned Tribunal is not shown to have
committed any illegality or irregularity in re
instaimg the respondent.”

Wisdom is also derived from 2009 SCMR 412 titled ‘Faud

i
themselves committed irregularity in-

;

r
9.

5
I

Asadullah Khan versus Federation of Pakistan through Secretary 

Establishment and others'', wherein the august Court found that:

;

. "S. In the present case, petitioner was never
promoted but wos directly appointed as Director 
(B-I9) ajier fulfilling the prescribed procedure, 
therefore, petitioner's reversion to the post of 
Deputy Director (B-18) is not sustainable. Learned 
Tribunal dismissed the appeal of petitioner on the 
ground that his appointment/selection as Director

was made with legal/procedural infirmities
of substantial nature. While mentioning procedural
infirmities in petitioner's appointment, learned
Tribunal has nowhere pointed out that petitioner
was, in any wfay, at fault, or involved in getting the 
said appointment or was promoted as Director (B-
19). The rev "'io:. hs bee ' made only after the
• ange in n ^'overnment ' id yh.e departmental

there is no ■ ate'^ial on record to

s
.

2od. Prior,
petition^ vv. lacking any 

j und inefficient 
moved by the 
■ndent Bureau

ibsiantiate
lalification, ; perience o:

ven i- the su.. 
tor-C. leral o, 

he had nor . e mt ioned th... petitioner was 
inefficient or i isuitai e to the post of Director (B-
19) or lacke<^ .in q alification, ami e.xperience,
except pointt out e depr ■ c-mtal lapses in said

■ • unsuitab 
‘-cumbeii:

(ip!X)yntmei.'

to the post of. -9. A mttecx', riP for appoi 
D;. zcior ' 
duly app .. . 
petitioner wv 
selected tm recommendation of Selection 

. Board, which reeomsmmhikka approved by 
the competent authorityf.

'. tile responucni Bureau were 
jy the competent authority; 
c'led for intervietv and was

00
r

â> / 0. In such-like a situation this Court in the case ofCIOm
D.
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^ 1:^ --X Scrw're ApiKiil No.774/2032 rilled ■Rsedad Khan-vs-lhe Chief Secretary. Gavemmeni of Khyber 
• PakhmrMnvo. Civil Secrelaritu. PedKnMrondoiJiers''. decided on 03.03.2023 by Divirion Bench comprising . 

Kalim Anhad Khan. Chairmim, and Ms. Rocimi Rehmon, Member, Judicial. Khyber PakhlunUnra Service 
Tribunal. Pusliau ar

\

:

Federation of Pakistan through Secretary, 
Establishment Division Islamabad and another v.
Gohar Riaz 2004 SCMR 1662 with specific 
reference of Secretary to the Government of N.- 
W.F. Zakat/Social fVelfcire Department Peshawar 
and another v. Saadulalh Khan 1996 SCMR 413 
and Water and Power Development Authority ■ 
through Chairman WAPDA Home, Lahore v.
Abbas Ali Malano and another 2004 SCMR 630 
held:—

■ i
i

;

;

I
"Even otherwise respondent (employee) could.not 
be punished for any action or omission of 
petitioners (department). They cannot be allowed 
to take benefits of their lapses In order to 
terminate die service of respondent merely because 
they had themselves committed irregularity by 
violating the procedure governing ' the 
appointment. On this aspect, it would be relevant . 
to refer the case of Secretary to Government ofN.- 
W.FP. Zakat/Ushr, Social Welfare Department. 
1996 SCMR 413 wherein this Court has candidly 
held that department having itself appointed civil 
servant on temporary basis in. violation of ntles 
could not be allowed to take benefit of its lapses in 
order to terminate seivices of civil servants merely
because it had itself committed irregularity in
violating procedure governing such appointment. 
Similarly in the case of Water Development 
Authority referred (supra), it has been held by this 
Court that where authority itself was responsible 
for making, such appointment, but subsequently 
took a turn and terminated their services on 
ground of same having been made in violation of 
the rules, this Cotiri did not appreciate such

' cone' :ci, particularly when the appointees fulfilled 
re; isite qualifica'i.’.ms.”

I
f
i
\
:S

\
;

-5
4

\

Mu.hamn :U Zahid Iqbal and others v. 
D.E.l Mar: 'm 
Court hsei-' ed ;hat "principle in nutshell and
consistently declared by this Court is that once the
appointees are qualified to be appointed their 
services cannot subsequently be terminated on the 
basis of lapses and irregularities committed by the 
department itself. Such laxities and irregulathies 
committed by the Government can be ignored by 
the Courts only, when the appointees lacked the 
basic eligibilities otherwise not".

n.
?d othei-s 2006 SCMR 285 this

■i

V'cn
rH

V
Qfl
ID
Q.



1'
s!-
I

?

t>
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}2. On numerous occasions this Court has held 
that for the irregularities committed by the 
department itself qua the appointments of the 
candidate, the appointees cannot be condemned 
subsequently with the change of Heads of the 
Department or at other level. Government is an
institution in perpetuity and its orders cannot be
reversed simply because the Heads have changed.
Such act of the departmental authority is all the .

unjustified when the candidate is otherwise 
iiillv eligible and qualified to hold the job. Abdul 
'Sahm V. Government of N.-W.F.P. through 

■i Secretary. Department of Education, Secondary, 
N.-W.F.'P. Peshawar and others 2007 PLC (C.S.)
179. -

13. It is well-settled principle of law that in case of 
awarding major penalty, a proper inquiry is to. be

. conducted in accordance with law, where a full
OfTportunity of defence is to be provided to the
delinquent officer. Efficiency and Discipline Rules, 
1973 clearly stipulate that in case of charge of 

, misconduct, d full-fledged inquiry is to be 
conducted. This Court in the case of Pakistan 
International Airlines Corporation through 
Managing Director, PJAC Head Office, Karachi 
Airport, Karachi v. Ms. Shaista Naheed 2004 
SCMR 316 has held that "in case of award of 
major penalty, a full-fledged inquiry is to be 
conducted in term of Rule 5 ofE&D Rules, 1973 
and an opportunity of defence and personal 
hearing is to be provided". Specific reference is
made to latest decisions of this Court in cases of
Secretary, Kashmir Affairs and Northern Areas 
Division. Jslamabad v. Saeed Akhtar and another 
PLD 2008 SC 392 and Fazal Ahmad Naseem ■ 
Gondal v. Registrar, Lahore High Court 2008 
SCMR 114.

]
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14. In the facts and circumstances, we find that in 
this ca.‘ie, neither petitioner was found to be 
lacking in qualification, experience or in any 
ineligibility in any manner, nor any fault has been 
attributed to petitioner, therefore, he caivtot be 
reverted from the post of Director (B-19). Act of 
sending summary by the Establishment Secretary 
to the Prime Minister was not in accordance with 
Rule 6(2) of the Civil Sei’vants (Apjxrintment,

I
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Promotion mid Transfer) Rules, 1973 as the 
Establishment Secretary was himself the •
appointing authority. The departmental authorities 
at the time of appointment of the petitioner as 
Director (B-19) did not commit any iiregularity or 
illegality as has been affirmed by the
Establishment- Secretary in the summary to the
Prime Minister. The power vested in the competent

! authority^ should Jiave been exercised by the
authority itself, fairly and justly.

i

1 I
ri'4

4
;;competent

Decision has to be made in the public interest
based on policy. It must be exercised by the proper 
authority and not by some agent or delegatee. It 
must he exercised without restraint as the public 
mierest may, from time to time require. It must not 

' ■ be -fettered or hampered by contracts or other
bai'gains or by self-imposed rules of thumb. So a
distinction must be made between following a 
consistent polH-^'-and blin . applying some rigid 
rule. Seco'- My d'' ■■etion tu-ist not be abused, In 
the case ofZahid. htar v. Gc- -rnment of Punjab 
PLD 1995 SC 53i 'his Court observed that "we

!.

I ■

i
i
i
?

I
5>

I
need not s' t?.' •• her< ^hat c famed and subservient 
bureaucrc.yc \ nei er be helpful to government 
nor it is e.-:pe ed to '.‘ispir-? public confidence in
administri-iot

i
I

GcJOtr goernance is largely
dependent on an upi ’ght, honest and strong
bureaucracy. Therefore, mere submission to the

- will of superior is not a commendable trait of a 
bureaucroi. It hardly need to be mention that a 
Governmeni servant is expected to comply only 
those orders/directions of superior which are legal
and within his competence".

:• '.V •

•i
•y

In a recer : judgment in the case titled ^'Inspector General of10.

PoL e Qu ta and another versus Fida Muhammad and others"

12 SCMR 1583, the honourable Court observed that:repc ;ed a'

’ie doc ine of vested right upholds and 
pre i': s that once a right is coined in one 
ioc. ie, its ( istence should be recognized 
eve ywl. re ai.d claims based on vested rights 
are enf rceabie under the law for its protection. 
A vested right by and large is a right that is 
unqualifiedly secured and does not rest on any 
particular event or set of circumstances. In fact, ’ 

‘ ' It is a right independent of any contingency or

"1.
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eventuality which may arise from a contract, 
statute or by operation of law. The doctrine of 
locus poenitentiae sheds light on the power of 
receding till a decisive step is taken but it is not 
a principle of law that an order once passed 
becomes irrevocable and a past and closed 
transaction. If the order is illegal then perpetual 
rights cannot be gained on the basis of such an 
illegal order but in this case, nothing was 
articulated to allege that the respondents by 
hook and crook managed their appointments or 
committed any misrepresentation or fraud or 
their appointments were made on political 
comideration or motivation or they were not 
eligible or not local residents of the district 
advertised for inviting applications for job.' On ■ 
the contrary, their cases were properly 
considered and after burdensome exercise, their 
names were recommended by the Departmental 
F'^lection Committee, hence the appointment
i iei cotuJ' t be' ithorawn or rescinded once
ii ha taken ‘egal and created certain
ri-hi. n favc ■ of th- respondents.

'i

12. The learned Additional Advocate General 
failed to convince us that if the appointments 
were made on the recommendations of 
Departmental Selection Committee then how the 

‘ ' respondents can be held responsible or 
accountable. Neither any action shown to 
have been taken against any member of the 
Departmental Selection Committee, nor against 
the person who signed and issued the 
appointment letters on approval of the competent 
authority. As a matter of fact, some strenuous 
action should have been taken against such ■ 
persons first who allegedly violated the rules
rather than accusing or blaming the low paid
poor employees of downtrodden areas who were 
appointed after due process in BPS-1 for their ' 
livelihood, and to support their families. It is 
really a sorry state of affairs and plight that no 
action taken against .the top brass who was
engaged in the recruitment process but the poor 
respondents were made the scapegoats. We have 
already held that the respondents were appointed 
after fulfilling codal formalities which created 
vested rights in their favour that could not have
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been withdrawn or cancelled in a perfunctory 
manner on mere presupposition and or 
conjecture which is clearly hit by the doctrine of 

that is well acknowledged andlocus poenitentiae 
embedded in our judicial system.

hold that the appellant?

have not been treated in accordance with law and thus the impugned 

ordere are not sustainable. On acceptance of all these appeals .we, set 

aside the impugned orders and direct reinstatement of all the appellants

v/ith back benefits. Costs shall follow the event. Consign.

For what has been discussed above, we11.

1;
[

Pronounced in open Court at Peshawar and given under our 

hands and the seal of the Tribunal on this 3"^ day of March, 2023.

12.

KALIM ARSHAD KHAN 
Chairman
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ROZWAMHMAN 
Member (Judicial)
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"i» Government of Kiiyber Pakiitunkiiwa
HOME & TRIBAL AFFAIRS DEPARTMENTSfm: (^»i-92l(»0l

V» (I9l-Mm04 ClDated Peshawar the June M, 2023

.\:|5
ORDER

NO E&A (HD)2-5/2023. WHEREAS, the appellants/petitioners of Ex-FATA Tribunal, Peshawar 
were proceeded against under Khyber Pakhtunkhwa Government Servants (Efficiency and 
Dlsdoline) Rules, 2011 and after fulfillment of legal and cOdal fotmalHies the Competent 
Authority imposed Major Penalty of "REMOVAL FROM SERVICE” upon them vidg Order 
No.HD/FATATribuna!m&A/55/2022/194-204, 248-57, 278-87, 238,47,227-37,308.17 and 328- 

■ 37 dated 17/1/2022.

AND WHEREAS, feeling aggrieved with ttie said order, the appellants/petWotws filed Service 
Appeal No.811.812.813.815,816,817 & 818 of 2022 in Khyber Pakhtunkhwa Service Tribunal.

' AND WHEREAS, the Khyber Pakhtunkhwa Service Tribunal after adjudication accepted their 
appeals, set aside the • Impugned orders and directed reinstatement of all the 
appeUants/petltloneiBjwith badt benefits vide judgment dated 3*^ March 2023.

' AND WHEREAS, the Department filed CPLA against the said judgment of Khyber Pakhtunkfiwa 
Service Tribunal, which Is pending adjudication before the august Supreme Court of Pakistan.

, AND NOW THEREFORE, the Competent Authority, in terms of Rule-4(2)(c) (ii) of the Khyber 
Pakhtunkhwa Government Servants (Appointment Promotion & Transfer) Rules, 1989, has 

' been pleased to order re-instatement alongwith back benefits of the following 
appellants/petitloners into Service in compliance to the Wiyber Pakhtunkhwa Service Tribunal 
judgment dated 3*® March 2023 subject to the final decision of the CPLA which is pending 
adjudication before the Supreme Court of Pakistan:-

A -

W - Si

pfi

■ ' m
.A?

Ip:
i

: .
Assistant
J/Clerk
J/Clerk

Mr. Tahir Khan 
ii- Mr. Ikram Ullah

Chowkidar 
Naib Qasid

I-

V-
Mr. Bahar Ali

vli- Mr. Faheem Shehzad
vi-

n
■ j-s:Home Secretary

gndst: No. & Date even
i"

Copyto:-

1- Accountant General, Khyber Pakhtunkhwa
2- Secretary Finance Department, Khyber Pakhtunkhwa
3- Secretary Law Department, Khyber Pakhtunkhwa
4- Registrar,. Khyber Pakhtunkhwa Service Tribunal, Peshawar
5- PS to Home Secretary, Home Department
6- Offidals concerned
7- Personal files
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TV

«F-rrs *: F J3UMF -IL BJ>£'!UP. eICT:

OnC C3‘^^23
orr Int*r«3i Xvfllii

11 Active Tespoisry 
FAYS «»» ALLCVUrCES:

5011-fc3) Coriveysnce All&v»oce 
SOlZ-AdJuetBeDt KedJcil All
5127-AdJ.5ee«t*rl»t Perl* All
514»-Ad). Spatial Allow 2021 
SlSl'U). MMC Rel Allow 2021 
S15S-MJ. Dlsp- All 2022K7 
S322-Ad3 Adhoc Relief All 2015 
SlJl-AdJ Adnoc Relief All 2015 
S30S-Ai]. Adhoc Rel A1 11% 22 

S:033 Pay and Allowances 
CEtuaions:

IT Payable 
GPF Balance

C-ir *! 
Old •■-

Old *;ciiRK
a::' i:c.i-smi '•(mij
GFf Inteteet Applied

11 Active TerT>e>r4W 
PAYS AS5 AlUWABCti:
0001-basle Fay
1004-Eou3e Rent Allpw «i» HIX 
i210»CoaveF Allowance 2005 
IJOO-Mtaicel Allowance 
231S-Sreeial Allowance 2021 
:3«-aiSFt. Red All IS» :022KP 
r3»£-Adhoc Rel A1 lS»22(neweaJ 
23T£-AdIioe Relief All 2023 35% 
SOOC-Adj-cetisnt Souse Rent 

Cress Fay and Allowances 
CCKICTICSIS:

IT Payatle 
GPF BalanM

t«S373
FR5073

J1,«0!.M 
27,WO.00 

KS.SIS.OO 
4,300.00 
5.553.00 

34,400.00 
3.555.00 
5,555.50 

25,550.00 
57€,1€7.50

23,550.00
t,505.00 
2,554.00 
1,500.00 
3,500.00 

, 2,150.00 
1,555.00 
7,503.00 

124,352.00 
575,457.00

S.50 Deducted 55,757.00TAX;<3505) 
Subic:

55,754.00
1,520.00
1,209.00

500.00

S.50 Deducted 55,757.00 Sutre:15.330.00
15,330.00 

SSOi-Seaevclent Fund 
3534^. Sen a Death Carp Fresb

55.511.00Total Deductions'59,514.00■ Tetal Deiaetlens
515,553.00

515,553.00

tr? Quota;
ALUED EAIK L2CTED SaiGirl Sacal Pesbaw 
0010023257450015

D.O.B
20,01.1583

04 Yeats 10 Months 015 Days

4IFP Quota:
AU.IED EAili: LMITED Datgarl Batat Peshaw 
0010023257460015

D.O.S
20.04.1563

04 Yeats 10 Meaibs 015 Days
/ ,j,>_ *
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AG KP P«9hawar
P sec:006 Honth:July 2024 
PR9073 -EX-rATA TMBUl^AL MERGED AS 

FCR TRlBUltAL MERGED AREAS

Sf:l

BucL’lc:r-irs 50506364
5.IITM: 

Gpr ♦! 
Old 4:

KHAIR OL BASHAR
jmndR CLERK 

Mo..n.v.UlS637823 
:.FF Interest Applied -

II Active Temporary 
?-:5 AND ALLOHAHCES!

/OOi-Sasic Pay
:-;'0-;-Hcuse Rent Allow 451 KP21 
. :i0--cr.vev Allowance 2005 

-Medical Allowance 
liiS-Special Allowance 2021 
:=4i-Dispt. Red All IS% 2022KP 
:?-;>:-Adt:c Rel A1 15»22(newen) 
.'i7e-Adlirc Relief All 2023 3S% 
:^?.'-Ad.'-.cc RelieJ All .2024 25% 

C-rcss rav and Allowances 
IFruCIICMS: 

riyable 
Eftlance

PR8073

23,8{>0.00 
6,909.00 
2,856.00 
1,500.00 
3,500.00 
2,150.00 , 
1,886.00 
7,903.00 
5,572.00 
56,566.00

329.00
1,520.00
1,200.00

600.00

TAX: (3609) 
Subrc!

325.003,611.52 Deducted 
26,850.00 

;r01-Ser.ev:lent Fund 
:5o4-R. 5e.-. £ Death Coitp'Fresh

/

4,045.00Tctal Deductions
52,517.00

4LFP Quota:
ALLIED BAIIK LIMITED Dabgari Basar Peshaw 
00100232S748001S

D.O.B
20.04.1533

0: years 04 Months 0X5 Days
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" TUir i^HVRFR PAKHTUHKHWA SERVICE TRI^Ujm£gp^^

/------------ .. ./y>''^~^
' Service Appeal Mo. 1227/2020

21.09.2020

14.01.2022

i?
^'a n

■

\,

Date of Institution ... . 

■ Date of Decision •...
H.-

\
s

of Pro'.;ecutipn Khyber 
(AppeilDnt)

: -^ianif -Ur Rebman, Assistant, (BPS-16), Directorate 

, Pakhtunkhwa. . ■ .
\

" VERSUS\
its' Chief Secretary at Cvii 

■ ... '(Respondents)
..-'■•-Government of Khyter Pakhturikhwa through 

Secretariat Peshawar and others.

i

i'

. Syed Yahya Zahid Gillani, Taimur Haider Khan & '. ' 
Ali Gohar Durrani,' ^ .
Advocates , • .

For Appellants

)

^‘'^uh■ammad Adesl Butt, 
Additional ‘Advocate General

' For respondents

*, ,
CHAIRMAfi
MEMBER CE>(CCU‘'7.VE)

. AHMAD SULTAN TAREEN 
ATIQ-UR-REHMANAWAZIR

!

\ ;5\\
LIUDGMENT
attO-HR-REHMAN WAZIRKjMBEilg}:- , This; single judgment

■ shall dispose of the Insbnt service appeal'as well as the fdilowinq conhected

question, of law. and facts are Im olved Iherein:-seivice appeals, as common
/

1. 1225/2020 titled Zubair Shah 

2’. 1229/2020 titled. Faroaq Khan

■ 3...i230/2020 tided Muhammad Amjid Ayaz' ■

4. 1231/2020 titled Qaiser Khan

5. 1232/2020 titled Ashiq Hussain

6. ■ 1233/2020 titled Shoukat Khan

■ 7. 1244/2020 titled.Haseeb'Zeb

\
1
I

*
^jrntiSTED•

i

\

l

I

d.
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^ 32 '8,. 1245/2020 titled Muhainmsd Zahir Shah

9, • 11125/2020 titlecTZahiO Khan 

10.1112^/2020 titled Touseef-Iqbai.:

,

'‘•V’
!

.
&

f

Brief facts of^the case are that the appellant was initially.; appointed as 

contract basis In f;x-FATA Secretariat vide-order dated 01-

02.

• Assistant (BPS-11) on
His services were regularized by the order of Peshawar-High Court vide• r 12-2^)04

judgment dated 0’7-U-2013 

' cabinet decision' dated 29-08-2008. Regularization of the appellant was delayed

with effect from 01-07-2008'in compliance with

, inthe' wake of mergerby the respondents for quite longer and in the meanwhile

•the appellant alongwith others were declaredof Ex-FATA with- the Province, 
surplus vide order, dated 25-06-2019. Feeling aggrieved, the .appellant along^lth 

- j ' others filed writ getition No 3704-P/2019 in Peshawar High Court, but in'^the 

mean

._/i the High Court,yide judgment dated 05-12-2019 declared the petition .as

challenged by the appellants in the supreme court of

appellant alongwith others were adjusted sn various directorates /

\,s.

- , infructqous, which was

' Pakistan'and the supreme court remanded.their case to this Tribunal </ide order

dated. 04-08-2020 in CP No. 881/2020. Prayers of the appellants are that the 

impugned order dated 25-06-2019 may be sefaside and the appellants may be

secretariat' cadre- borne at- the. strength ofretained/adjusted-■ against the

Establishment & Administration ’ Department of Civil ■Secretariat Bimilariy ,

also-be given to the appellants' siace^the inception ofseniority/prornotion imay 

their employment in the. government department with back benefits as-per

judgment titled Tikka Khan- & others Vs Syed Muzafar Hiissaih Shah & others 

(2018 SCMR 332)- as well as in the light of judgment of larger bencn of high c^urt

in Writ Petition No; 696/2010 dated 07-11-2013. '

. 03.Learned counsel for the appeiiants. has contended that the'appellants'has 
. \ * 

not been treated in accordance with law, hence their rights secured under the
• I

Constitution ha.s badly been violated; that the impugned o.rder has not been
■ A plE STEO .

!
IfVERb;

8«.Uyh

i!
I
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. T . bh -passed In accordance with law, therefore is not tenable and liable to be set aside; 
:• ' ■ . ■ , . , ■ V

- . that the appellants were appointed In Ex-FATA Secretariat on contract basis vide

order da'ted 01-12r2o64-and. in compliance with Federal Government decision

dated 29-08-2008 and in pursuance of judgment of Peshawar High Court dated

/ ■■

'07-11-2013, their services were regularized with effect from .0l-07r2008 and the 

placed' at the ‘strength.of Administration Department of Ex-FATAappellants were
Secretariat; that the appellants were discriminated- to the effect tijiat they were

placed in- surplus pool vide order dated 25-06-2019, whereas services of similarly 

: placed employees of all the departments were transferred; to, their respective

; that placing the appeiiants i.h surplus pool
;

• departments In Provincial Government

only illegal but contrary' Jo the surplus pool policy.,-as thp appellants 

be placed in surplus poo! as per section-5 (a) of the Surplus Poo! 

jsfofzool as amended-in'2006 as well as the unwillingness of the appellajits 

also clear fro'm the respondents Idttdr dated 22-03-2019; that by-doing so/^he

was' not

never opted

• Poll
\ •

mature service of almosffifteen years may spoil and go in waste; that the illegal- ■ 

and untoward kt of the respondents is also evident from the nowncation dated 

08-01-2019, whei;e the erstwhile FATA Secretariat departments and directorates

placed under the administraUve control of Khyberhave been shifted and 

Pakhtunkhwa Government Departments, whereas the appellants were declared

surplus; that billion of rupees have been, granted by the Federal Government for 

merged/erstwhile FATA Secretariat departments but unfortunately despite having 

cadre.of posts at civil secretariat, the respondents HaW carried out the 

unjustifiable, illegal and unlawful-impugned order datecf 25-06-20-19, which is not 

- only the violaUon of the Ap.ex Court judgment; but the sarriS 'will' also violate the 

.' fundamental rights of the appellants being enshrined.'in . the 'Constitution of
c

Pakistan, will seriously affect the promotion/seniority of the -appellants; that 

discriminatory approach of the respondents is evident from the notification dated 

22-03-2019, whereby other'employees of Ex-FATA were not placed in surplus

same

■ poo! but Ex-FATA Planning. Cell of P&D was placed and merged 'mto Provincial
■ . , ATlkSTED



A

• / ■ ,P&D De^rtmsnt; that declaring the appellants surplus and subseguenBy their ■

departtents/directorafes are illegal, ivhich however were
adjustment in various 

’’required to'be placed at the. strength of Establishment
4

&. Administration
?•

, senlority/prdrnotions of thedepartment; that,as per judgment of the High Court
i

accordance with, the judgment titled•
appellants are, required to be dealt with in

■ ma -Khan Vs'Syed Mutafar (2018 .SCMR..332); b.ut the respondents deliberately 

' . and w^imalafide declared them surplus, wh.h:is detrimental to the interests of

••well as seniority/promotion, hence .
the appellants in .terms of monitory loss as

interference of this tribunal would be warranted in case of the appellants. ,

has contended; .-Learned Additional Advocate Genen.l for the respondents 

that the appellants has been .treated at par with 

the .Civil Servant Act, 1973-

04. .
the law in vogue i.e. under

and the surplus p6ot policy of the
sectioosif

framed thereunder; that proviso -urider Rara-6 of the

case' the officer/offidals' declines to be

^\_/j W^provindal government f

surplus pool policy states that in

adjusted/absorbed in the

seniority in the integrated list, he shall loose

in accordance with the priority fixed asabove manner
v, ; the ■ facility/right of

and'would-be' required to opt for pre-mature retirement

■ does not fuinilUhe requisite
\ '■

, he'may be compulsory retired from

)•per his

adjustrnent/absorption

from government service provided that if he

qualifying service for pro-mature retirement

however in the instant case, ^ no affidavit is
serwce by the competent authority,

forthcorning to the effect
that the appellant refused to be .labsorbed/adjusted

. under the surplus pool policy of the government; thet eppeltents were 

- .nlnlsterf^ ,taff' of. ex-FI^A Secreterfet, therefore they-were yeated. under

;'that so far as the .'issue of inclusion of

f.i.

!l
■ . 5ectipn-Uta)' of-the Civil Servant Act, 1973

BPS-i7 and above of erstv/hile.agency .planning cells,,.P&D Departmeni

planriing cadre employees

.*. •.

posts in

merged areas'secretariat is .concerned, they were

djusted in.the relevant cadre of the provincial government; tha

' after merger of erstwhile.'FATA-with the Province, the Firiance Department vid

attested

hence they were a

i'

li
e

•V.
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order dated 21-11-2019 and-ll«6-2020;created posts in the administrative ^

'7 departments.ln .pursuance of request of establishment department, which were 

not meant for blue eyed persons as is alleged in the appeal; that, the appellants

hence their appeals -^elng. devoid of

1

V ,
has been treated in accordance with law

merit may be dismissed. . ;

t
.ii

•3!

. 05. we have heard learned counsel for the parties and have perused the

■,record.■
. \

har^d, it would be appropriate to06. Before embarking upon the issue In
explain-the backflround of the case. Record reveals .that in 2003, the federal 

vefhment dreated 157 regular posts for the erstwhile FATA Secr^ariat, against 

117 .emplo):e,es.induding the appellants were appointed on contract basis in 

.'the codai fbrrnalltias. Contract of ^-Och "employees was

yoa

■;. which

f fulfilling all2004
ofRce. orders and to .this, effed:; the final 

sccorded for a further period of one year With ..effect from 03-12- 

2009r.ln the-meanwhile, the federal government decided ar^iiss.ued instructions 

dated 29-08-2008 that all those employees working on conir^ct against the posts 

■from BPS-1 to IS 'shall'be regularized and decision of cabinet would,be applicable

' FATA Secretariat through SAFRON Division

(I
renewed frorn .tirhe.to time by.issuing

extension' was

to contract'employees working In ex-F

- \ for fegularizadon;of contract appointments in respect of contract employees

.directives, the. appellants submitted

, but
of the• working. In .FATA. In pursuance ;

applications for regularization of their appoifitments as per cabinet decision 

.. such employees.were not regularizeci'under the pleas that vide notification dated

•of the.centrally administered tribal a.r^as (employees21-10-2008 and iri terms 

status order 1972 President Oder No. 13 pf 1972), the employfees working in

FATA, shall, .;ftom the appointed day, be the ..employees of jrthe provincial 

’ government on' deputation to ■ the ■ Federal Governtnenfr withput ^ deputation' 

■ allowance, hence they are .hot entitled to be regularized urider therpbllcy decisionil
.T .

ATTE^pTEI?■ dated zg-OS-ZOOB,
:r ■

n,x
•) Kliyiiui; 

Sorvi
i'KKUriws* A.
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In 2009, the provincial government promulgated regularization of service ^

■Act,' 20Qb and in pursuance, -the- appellants approached the additional chief 

^ ^ . secretary'ex-FATA-for regularteation of their serv'ices accordingiy, but no action .

I-.
; 07.

/

\

was teten on their requests, hence the appellants filed writ petitipn No 969/2010
which was allowed vide judgment .dated 30-11-for regularization of their services,

■ 2011 andiservlces of the appellants' were regularized under,the regularization Act,

: . 2009, against which the respondents filed civil appeal Nc ,prP/20l3 and the

. Supreme Court remanded the case to the High Court Peshawar wi?h direction to

- re-examine the case and the Writ Pehtion No 969/2010 shall be deemed to be

the issue

j

pending. A three member bench of the Peshawar High Court decided

WP No 969/2010 and services of the

rlts^^JeCregularized and the respondents'were given three'months time to

\ h
' -vide judgment -dated 07-11-2013 in 

, • appell'a
i

,}

iSrepare service structure-so.as to'regulate-.their permanent Employment in ex-

retirement benefits and■ FATA Secretariat vis-a-vis th6ir emoluments, promotions 

inter-se?seniority with further directions to create a task fqrce to achieve the 

' objectives highlighted above. The respondents however, delayed their 

' regularization, hence they fled COC-No. 178-P/20M and''.In ’ compliance, the

order dated 13-06-20.14,, whereby Seivices of the 

regularized .vide order dated 13-06-2014 with effect from 01-07- 

task force committee had been cpnsdtuted by Ex^FATA

f

respondents submitted.
;• appellants .were 

2008 as .well as a

Secretariat-vide order dated 14^10-2014 for preparation of serv-ice structure of

'Buch -employees and sought time for preparation of service Vules. .The appellants

■ again filed CM No.' 182-P/2016 with IR in COC No 178-P/2014 in WP No

969/2010, where the learned Additional Advocate Genera! alpngwltli departmental

representative produced letter dated 28-10-2016, whereby service rules for the

cadre.employees of Ex-.FATA-'Secretariat .had been shown to be 
’ *• ’ * ' • * ' ■ \

■ ~ . formulated and had been sent to'secretary SAFRAN for approval,-hence vide

■

\

secretariat

judgment dated. 08-09-2016, Secretary-SAFRAN. was directed to finalize the^ 

m.atter within one'.months but the respondents instead ov doing the, needful.

I

¥
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'"•''deilarecl-SIl the 117 employees-including the appellants' as surplus vide order- 

dated 25-06-2019,. against-which the appellants . Filed'Writ Petition No. 3704- 

P/2019 for- declaring the.impugned ordet as set aside and retaining the appellants 

in the Ovil secretariat of .establishment and administration department having the

' ''"'''■similarca.dreofpostoftherestbfthecivlisecretaristemployees. ■■

• ./

■f

.1 «
‘y.

During the'course Of hearing, .the' respondents produced copies of 

notifications dated 19-07-2019 and 22-07-2019 that such employees had .been 

adjusted/absorbed in various departments. The High Court, vide: judgment dated 

05-12-2019 observed that after their absorption , now they.are regular employees 

provincial government-and would be treated-as such for .'all intent and 

fi^ng their-.'seniority and-so far ' as their other grievance regarding 

eiTretention’in civil secretariat is concerned, being civil .servants, it. would

■ 08.

I

.of the

purposes

.\ /J"
involve-ideeper'appreciation'Of the vires of the policy, which have not been

■ impugned in the writ petition and in case the appellants still feet aggrieved

.. . regarding .any .matter that could not be legally within the framework of the said 

■' ■ policy, they would .be legally bound by. the terms and conditio,hs of service and- in 

view’ orbar contalned'ln Article'212. of the Constitution,-th.s court, could not 

to entertain the same'. Needless to mention a.nd.we expect tlpat s

embark upon

. Hceeping in view the ratio as contained in the judgment titled Tikka Khan and 

others Vs Syed Muzafar Hussain 'Shah, and others (2018 SCMR 332), the seniority

would be determined accordingly, hence .the petition was declared .as infructuous 

' and was 'dismissed- as such. Against the judgment of High Coui^, the appsUants 

filed CPLA No 881/2020 in the Supreme Court of Pakistan, which was disposed of 

' vide judgment dated 04-08-2020 on. the terms that the petitioners should' 

approach the service tribunal; as the issue being terms and condition of their 

service, does fali within the jorisdlction of service tribunal, hence the appellant'

filed the-instant service appeal.
1
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Main concern of the appellants in the instant service appeal is that in the ^ I

- first place, declaring them surplus is illegal, as tiiey were serving against regular 

.. posts in administration dep^rtment'E^rFATA, hence their service were required 

to be transferred to Establishment & Administration Department of the provincial 

: governrnent like other departments of Ex-FATA were merged in their respect^e 

■ department' Their second stance js that by declaring them surplus and their 

■ subsequent adjustment in directorates affected them in monitory terms as well as 

their seniority/promotion also affected being placed at the bottom of the seniority 

. .line..

•1*«
09.

* /

'c-O'•f

U
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In view of the foregoing explanation, in the first^ place, it would be 

count the discriminatory behaviors of the respondents with the' 

■^^sfj^ants, due to, which the appellants spent almost twelve'yea'rsTn protracted ..

' litigatioh right from-2008 till date. The appellants were appointed on contract 

basis after fulfilling all the cpdal formalities by FATA Secretariat, administration 

• wing but their services were not regularized; whereas similarly appointed persons 

■ by the same office with the same terms and conditions vide appointments orders 

. dated 08-10*2004, were regularized vide order dated -04-04-2009; Similarly a = 

' ' - batch of another 23 persons appointed on contract were regularized vide order •

dated 04-09-2009 and still a batch .of another -28 persons were regularized vide 

order dated 17.-03-2009; hence the appellants were disaiminated-in regularization 

of their services without any valid reason. In order to regulahie their senyices, the

. appellant repeatedly requested the respondents to consider them at par with 

those, who were regularized and - finally they submitted applications, for
I ’ ' ' : \

implerhentation. of the decision dated 29-08-200S of .the tedeVal government,

where by'all those' employees working in FATA on contract were ordered to be

regularized, but their requests,were declined under the plea that by virtue of

presidential order as discussed- above,- they 'are employees of- provincial

government and only on'deputation to FATA but without deputation allowance,

10.

appropriia' "
■
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,ence they-cannot be regularized, tbe fact however rente,na tbA'they were not

and were appointed -W. administration

-
/ .

•' •.employee of provincial government
department of Ex-FM. SecreWat, Out du.to ma.aMe of the responaentt, they.

: were repeatedly refused ■fegu.aazat,on, which however was notwarranted. In the

, che-p.ovincla, government.promulgated Regularization Act, 2009, by

egularlze'd, but the appellant

N
V

meanwhile
.e of which .all the contract employees were r

virtue .

. were agsiri refused regularization
but with no plausible reason,, hence they wer?_

Petition-in.Peshawar Highthem, to' file Writagain'discriminated and compelling 1
allowed Vide judgn^ent dated 30-11-2011 withdut any debate,

rovindal employees and there
■ 'Court, ^which was a

as the respondents had already declared them as p

refuse such regularization, bbut’the respondent'
w'as no 1 reason whatsoever to 
instead ^ of the, rregoWnieda^lAIn the supreme2 Court of Pakistan

discriminayoii and maiafide,as an act of

piea that the High" :Cotirt:- had allowed
decision, which again wasagainst

IV—^-'wh^r.the. respondents had taken a

did not'discuss their, Act, 2009 but

under the policy of Federal. Government laid! down in the omce
regularization under the regularization

legularization
29-08-72008 Vdirecting thememorandum ■■iseued by the cabinet secretary on

■ ;. regularizadun Pf se^lces ot cnn^aCa. employees wor^hglln FArA,.hence the

Supreme Cou 

'A three

rf.remanded their case to High Court to examine this aspect as well.

where the• member bench of High .Court, heard the arguments,

and agreed to the point thatthe■appellants had been
I • •.*

for creation of posts
' respondents took a U turn
■ discriminated and they will be regularized hut sought.time

and to draw service structure for these and other employees'to, re9ulat| the,r.

The three member bench'of the High. Court had taken a
•permanent employment. Tn^

block the way of the'appellants.unessential technicalities to

he relief and advised the .respondents that the
serious view of the

- ■ who too are entitled to the same

petitioners are suffering and are 

regularization Was allowed on the basis,of Federal Government decision dated 29-

civil, serva.nts of the FATA

'in trouble besides mental agony, hence such

08-2008 -and the appellants were, declared .as

‘ S',-,''""
,v>»“ ‘
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' Secretariat and not of the provincial governm.ent. In a m'ahnef, the appellants ^

were wrongly refused their right of regularization under the Federal Government

Poiicy, which was conceded.by the respondents before three member's bench,

but the appellants- suffered ^or years for a single wrong refusal, of the
M •• .

on the back burner and on the ground of sheer 

despite the repeated direction of the federal

1

■ respondents, who put the matter

technicalities thwarted the .process 

governnjent as well as of the Judgment of the courts. Finally, Services of the

appellants were very unwillingly regularized in 20M with effect fronn 2008 and

■|that toq after conte.mpt of court proceedings. Judgment of the three member 

bench., is very clear and by virtue of such judgment, the respondents were 

■■ ■ : required to.regularize 'them in the first place and to. own ttiem as their,own 

■1 ■ ■ employees borneujh-.the strength of establishment and . administration deparlnent

but step-motherly behavior of the respondents .continuedof Fjpracretarlat,
J as helther poste were created for. them nor service rules were framed

committed by the respondents before the,.High Court and such

' :

for them ,as were
commitments-are part of the judgment dated' 07-11-2013 of; Peshawar High 

of iSth' Constitutional amendments and upon merger of FATACourt. In the wake
Secretariat into Provincial Secretariat, all the departments' ^longwlth staff were

merg.ed into provincial departments. Placed on record iS notifjication dated 08-01- 

P8lD Department of FATA Secretariat was handed over to provincial'. 2019, Where
P&D Department and law & order department merged into Home Department

• . . 1 ,

notification dated 16-01-2019, Fina.nce department merged -into provincialvide

Finance department vide notification dated 24-01-2019, education department
I •

vide order dated 24-01-2019 and simlisriy all. other departme)it iike Zakat & ^sher 

' Population Welfere Department, Industries,. pchnical Education,Department,

V- . Minerals,-Road ^'infrastructure,•Agriculture, Foreste, Irrigation, Sports,, FDMA and
-t

others were merged into .respective Provincial Departments, but .the appellants
V .

. .■ being employees of the administration department of ex-FATA were not merged
i

into' Provincial Es’lablishment & Adminikration Departmerit, rather thev were
i

1
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malollde. as there was• discriminatpry and based on 

the'appellants^ BS 'surplus, as total strength of FAT^

56983 of the civil .administration against which

declared-surplus, which

for declaring

was

* /
no reason

SecreteriaHrdm BPS-1 to 21 were 

.employees of provincial government,- as
■ defunct FATA DC, emplcjyees appointed by

indudedr •
i'i

bodies etc were
. " >'

Including the appellants were 

for smooth transition of the employees

directorate and autonomousfata Secretariat, line di
amongst which-'the number of 117 employees

. 25505.00 million 

departments to provincial departments and
granted amount of -Rs 

as well as
1 to this effect a summery 

the Federal'Government, which
submitted by the provincial government to

was
dated 09-04-2019, provincial government was

■ . was .accepted and vide notification

'■asked to ensure payment l

includingof salaries, and other obligatory expenses 

. .ormlna, benePts as wei, of the employees against-the regular sanctioned SSSSB

■ - ■ posts^^stradve departments,attached directorates,he,

■ Which Shows mat the appeiiants were also wor.ng aga.pst ,

V.:.:. sanctioned posts and-thev were! reguired to be smootbV merged v^th t^

department of provincial government, but

surplus inspite"'of the fact that they
. establishment and administration

■ their utter dismay, they were declared as Si 

■ were posted against sancdoned-posts and ddaring them

malafide of the respondents. Another discriminate^- behavior

, was no more

than-
re created vide ordertotal of- 235 posts 'werewhen acan be seen,respondents

‘ horne, Local

Agriculture, Irrigation, Mineral 

staff of the respective

administrative (departments j.e. finance.
dated 11-06-2020 in

' Government; Health, Environment, information

for adjustment of theand Education Departments
. departments-of-ex-FATA,buthereagaiatheappellants.were

m in- Establishment & Administration Department and

adjusted in various directorates, 

of monetary benefits, as the 

were less 'than

discriminated and no
* 4

created for them m _

■e declared surplus and later on .were
- •• po.st was

they were
detrimental to their rights in terms 

admissible to them-in .their new places of adjustment
which waS'

• i

allowances 

the one admissible in civil secretariat. Moreover, their s^nicrity^^^o affectec
• ! P.

}

r
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seniorit/ and their promotions, as the 

Assistant :in 2022, are the 

,ed and which shows that inius«ce has been done to ^ 

endon that'tbe respondents. f*<J to appreciate that

since the same

placed at the bottom of

Assistant is still working as

I as, they, were

^ ,';;^appell3nt,appointedas

factors, Which-.CBhnot be igno^

'ihe appellants. Needless to'mi
\,eShrplpsPdolPo«cy-2a0tdidnctappiytotheappe,.ants

Specifically made and meant for

was

Pealing with- the transition of diSrlct system and

mental offices under the devolu«pn of powers . 

as such,-the appellanLVservice in erstwhile
- resulteht re-structuring of .govern

local' governments asfrom provincial to 

fata Secretariat (now merged ares s

the same,'aS 'neither any department

ecretariat) had-no ner.us whatsoever with, 

abolished nor any po-st, hence the 

the.concerned
was

:on them was totally illegal. Moreover

. court of Pakistan in their 

noticed that the petitioners being

'
-j€§rned co

and to this effect, thfe supreme•r ■ cases in wrong, forums
. -c3se.in.vilpetBcn-No.881/2b2ahadalpo

pursuing their remedy before the wrong-fcrum, had wasted much Of

. 33drh^serviceThbuna.shaMustW.ndsvmpadretica,.considertheaues, ^

3w.Tothis.effectwefeeithatthede.dv Occurred

before wmn, .forums: bufthe appellants cc,mnuous.y conteste

break for gethng iusBce. We,feel rthat-their cas, was

respondents, due to sheer technicalities and without

time

wastage bf time 

■ • their case without any

■' already spoiled by the
ihk point of limitation. 

technichlities including 

. In the

case. .The apex court Is very clear on

merit and-mere tec
touching merit of the

s should be.considered onthat .cases .

limitation shall not debar the 'apps 

■ instant case, the. appellants-has a strong case on n

Hants from- the rights accrued-.to them

on merit, hence we are Inclined to

mentioned above.condone the.delay occurred due to the reason

bonsldered opinion that the appellants;has not baen treated

of administration department of
We are of the CO

in accordance with law, as they-'were -employees, 

the ex-FATA and such stance was accepted by the respondents in *eir comment

11.
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submitted to the High Court and the,High Court vide Judgmerrt dated 07-U-2013 

dedared them dvi, senrants-and employees pf administration department of ex- 

Secretariat and regularized their-services against.sanctio'ped posts, despite

:/'■

1 f

•FATA-
discriminated by not transferring their

they were declared-surplus. They were li

department of provincial' services to the establishment and administration 

government dn.the analogy'of,other employees .

.departments in prdvindai government and in-case of non-availability of post,

■ ■ Finance department was required to , create posts ^ in' Establishment &

transferred to their respective

;»*,
of creation' of -posts in other

the' analogy o.Adminfstratiori Department on
Departments as the Federal Government had. granted amount of 

l35,nfi5iiS for a tctal strength of 56983 posts mduding.the posts of the 

-appeiiants-and-declaring them-surplus w,as unlawful and based on malaflde and

alone the .impugned order is: liable to be set aside..' The correct

number 'of .vacancies m their

'i

Administrative

RS. 25;

on this score-
Wuid have been to create the same'

l.e. Establishment & Administrative Department
.course

and to
respective department

of their senlority/promotlort was
post them' in their-'own department and ^Issues

accordance with the prevailing law.and rule.
required to be settled.in

we have obsewed' that grave injustice has been' meted out to the
■- 12.

that after contesBng'for longer for their regularization and

Still deprived of the service

I

- appellants in the. sense 

finally after getting
; structure/mles and creation of posts despite the repeated dirertions of th^ three

member bench of Peshawar'Hlgh Court in its judgment date^ 07-11-2013 passed

same'directions has still not been implemented

regularized, theyw'ere

5
i!

,. . in Writ Petition No. 9,69/2010. The

and the matter was made worse when impugned order of placing them in surplus 

, which 'directly affected their'seniority and the future career of 

■ ' the appellants after'putting.in 18 years of sen/ice and half of their service haE

already been wasted in litigation.

I
! pool was passed

>
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In-;.VIeW^pf.the foyegblng-Ldiscussipa .the Instant appeal a.Iongwith .
■ / , • c

. coniie^e^^KfiGe ap.peals^i:e,:actepfe3;:;.7?ie1m order dated g-g6-ZOI91s ■
/-V' .

;;;.’Vset,;asK$ Wth^dIre«ipn'to;-the. respbiidents to adju^rt the appellants in their 

••-re*spertive: dep3rtm'ent -j.e* ^ka't5iis'Hmeht-&--^Admlhlstration, Department- Khyber

'Pakhtunkhwa againstvtheir respective posbV'and ’ in' case .of non^avalTabllity of _

■ posts, the same.shail'be created for'theappellants.ori the same"rn3nner,-.as-were ■;

created -for ottier -Administrative Departments •'vide; Rnance- Department

•notification:-dated 11-0&-2020. Upon - their adjustment in -' their respective

department, they .are held entitled-to-all consequential benefits. The .Issue of their

. .seniority/promotion shall -be dealt;.wi'th in- accordance-with the provisions

contained imvGivil - Servant Act,. 19'73 - and 'Khyber -Pakhtunkhwa Goyernment
■Servants '(Appointment, Promotion-^--Transfer) Rule's.,; l'989, particularly Section-

17(3] of Khyber Pakhtunkhwa Sovernment Servants .'(Appointment Prornotlo'n

-. Transfer) Rules,-1989.. Needless to mention, and is.expected:,that in view of the 
' ■ , ' - • . i'

ratio as'contained In the judgment titled Tikka Khan and otherj'; Vs Syed.Muzafar 

Hussain Shah, and others (2018 SCMR.332), the seniorib/ would, be determined 

accordingly. Pa.rties are left to bear their own costs. File be consigned to record 

room.
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To,

The Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

Subject:- departmental APPEAL AGAINST FOR

ABSORPTION/ADJUSTMENT OF THE APPFT.I.ANT IN TUP

ESTABLISHMENT DEPARTMENT

Respected Sir!

1. That the appellant was initially appointed as IT 

the erstwhile FATA Tribunal vide order dated.

2. That after 25* amendment when FATA was merged in the 

Province of Khyber Pakhtunkhwa, the services of the appellant 

was handed over to the Home Department of the Provincial 

Government of Khyber Pakhtunkhwa instead of handing o’^er to 

Establishment .Department like other FATA 

employees.

in

secr^ariat

3. That unfortunately the Secretary Home Department instead of 

adjup|ment of the appellant in the secretariat group imposed major 
penafty of removal from service on the allegation that the 

appellant himself appointed against the ibid post in violation of 

mles and policy vide order dated 17/01/2022.

4. That feeling aggrieved the appellant knocked the door of the 

Khyber Pakhtunkhwa Service Tribunal in Service Appeal 
No_S/6/'and the august Services Tribunal allowed the 

service appeal of the appellant and reinstated the appellant in to 

service with all back benefits vide judgment dated 03/03/202J.

5. In response the Secretary Home Department implemented the 

judgment ofthe Service Tribunal by reinstating the appellant into 
service with all back benefits.

6. That after reinstatement in service the appellant was allowed/
granted Secretariat allowance by receiving Rs. as
arrear of secretariat allowance but unfortunately during the next 

month the said allowance was dis-continued to the appellant 

without assigning any reason and rhyme.



- »

7. That as all the employees of FATA Secretariat were absorbed in 

the Khyber Pakhtunkhwa Secretariat as employee of the 

Establishment Department, therefore, the appellant being 

employee of the FATA Tribunal is also entitle to absorption/ 

adjustment as Secretariat employees i.e. employee of the 

Establishment Department.

That recently vide a consolidated judgment of the Khyber 

. Pakhtunkhwa Service Tribunal dated 14/01/2022 the Khyber 

Pakhtunkhwa Service Tribunal allowed the Service Appeal of the 

erstwhile FATA Secretariat employees by directing the 

Establishment Department to absorb them in the secretariat group 

of'Khyber Pakhtunkhwa i.e. Establishment Department.

8.

9. That in light of the ibid judgment the Establishment Department 

whereby all the employees of the FATA Secretariat were 

absorbed/adjusted in the Establishment Department, therefore, 
the appellant being employee of the Erstwhile FATA Tribunal is 

also deserve to be adjusted/absorbed in the Establishment 

Department/Secretariat group against their respective posts.

Forgoing in view, it is humbly requested that the appellant 

may kindly be adjusted /absorbed in the Establishment 

Department, Civil Secretariat and on the analogy of similarly 

placed person as per judgments of august Khyber Pakhtunkhwa 

Service Tribunal Peshawar dated 14.1.2022.

M)Dated:- 91/ 0^/2024

APPELLANT



\ VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA

SERVICETRIBUNAL.PESHAWAR.

OF 20APPEAL NO:

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS
(RESPONDENT)
(DEFENDANT)£> t--"—^ 

Do hereby appoint and constitute Noor Mohammad Khattak 

Advocate Supreme Court to appear, plead, act, compromise, 
withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said. 

Advopte to deposit, withdraw and receive on my/our behalf all 
sums' and amounts payable or deposited on my/our account in 

the above noted matter.

Dated. / /2Q2

ACCEPTED ./•

NOOR MOHAMMAD K^TTAK 
ADVOCATE SUPREME COURT

(BC-10-0853)
(15401-a7a5985--5)

WALEED ADNAN ck
KI^NDUMAR FAROOQ M

KHANZAD GUL
&

MUJEEB UR REttmN
ADVOCATES XOFFICE;

Flat No. (TF) 291-292 3"^ Floor,
Deans Trade Centre, Peshawar Cantt. 
(0311-9314232)


