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Date of order.

Court of

FORM OF ORDER SHEET

Appeal No. ___ b1 (2024

proceedings

2

_Orderlér other proceedings with sign-ahture of']udg—e

26/09/2024

The appeal - presented today by Mr. Noor .

| Muhammad Khattak Advocate. It js [ixed lor preliminary

‘hearing before Single Bench at Peshawar on 01.10.2024. |

Parcha Peshi given to counsel for the appellant.

By order of the Chairman
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o 'M',‘_:.Mu'ﬂmmn SHOAIB . V/S .. 'j " 'GOVT: OFKPETC .
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S. DOCUMENTS ANNEX | PAGE
NO.
1) [ Memo of appeal with affidavit : JEEETE N R
2) |Copy of appointment order o | A |y
3) Copies of the judgment and order dated 03/03/2023 | B&C. I
& office order dated 15/05/2023 : S 18528
4) | Copy of order pay slips I D | 2930
5) | Copy of judgment dated 14/01/2022 E 3-YY
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ADVOCATE SUPREME LOURT




e

-7

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO / 5 [ 7‘ [ 2024

Mr. Muhammad Shoaib, Key Punch Operator [KPO] (BPS-16),
Home & Tribal Affairs Department,
Government of Khyber Pakhtunkhwa, Peshawar

C eesenas P APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Ch:ef Secretary
Khyber Pakhtunkhwa, Peshawar.
2- The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar. f
3- The Secretary to Government of Khyber Pakhtunkhwa Home &
Tribal Affairs Department, Peshawar.
~ 4- The Secretary to Government of Khyber Pakhtunkhwa, Finance
Department, Peshawar.
et . UN atesssssssessessesessesasses RESPONDENTS
APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE INACTION OF
THE RESPONDENTS BY NOT ABSORBING/ADJUSTING THE
APPELLANT IN THE ESTABLISHMENT DEPARTMENT, KHYBER
PAKHTUNKHWA, PESHAWAR AND NOT DECIDING THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

Prayer:-

That on acceptance of the instant service appeal, the
respondents may kindle be directed to adjust/absorbed the appellant in

Establishment_Department_against his respective post of Naib Qasid

(BPS-3) with all back benefits including seniority. Any other remedy

which this august Service Tribunal deems fit that may aiso be awarded
in favor of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts grwng rise to the present appeal are as

under:-

1) That the appellant was initially appointed as KPO in the erstwhile
FATA Tribunal vide order dated 08/03/2019. Copy of appointment
order is attached as annexure...vsssssvenssensenes A — oA

2) That after the merger of FATA into province of KP as a result of 25t
Constitutional amendment, the services of the appellant was placed




3)

4)

3)

6)

7)

-

at the disposal of Home Department instead of Establishment
Department like other employees of FATA Secretariat.

That astonishingly the appellant was removed from service,
whereafter the appellant feeling aggrieved, filed Service Appeal No
781/2022 before the Khyber Pakhtunkhwa Service Tribunal and the
same was allowed by reinstating the appellant with back benefits
vide order dated 03/03/2023. Copies of the judgment and order
dated 03/03/2023 & office order dated 15/05/2023 are attached as
ANNEXUNCuaucasaunnnnnnmnanenssnssneensennesnarnsnnsnsnasarennsusnssnsanansnss B&C

That after reinstatement in service the appellant was granted
secretariat performance allowance in shape of arrears amounting

-to Rs. 4,08,700/-, however, the said allowance was discontinued in

the next month. Copy of order pay slips are attached as
ANNEXUICusususesusnannancnssnsnnanvasrorsnnssussasasncnssnnnannansass ITTTTTITE D

That the erstwhile FATA Secretariat employees were absorbed
/adjusted in the Establishment Department vide consolidated
judgment of this Honourable Tribunal dated 14/01/2022. Copy of
judgment dated 14/01/2022 is attached @s anNeXUrCusurarssansnerans E

That in light of the ibid judgment, the appellant being an employee
of erstwhile FATA Tribunal is also entitled to be adjusted/absorbed
in the Establishment Department, hence the appellant filed a
departmental appeal for his adjustment/absorption in the
Establishment Department, but to no avail. Copy of departmental
appeal is attached as aNNEXUrCuisesrerrernsrersrsrsrnnrncarnasnsoncasnnes F

That the appellant feeling aggrieved having no other remedy, but
to file instant service appeal on the grounds mter—alia as under:

‘ "“. <

GROUNDS

t
That the in action and action of the respondents by not
absorbing/adjusting the appellant in the Establishment
Department is against the law, facts and norms of natural justice.

That the respondents have not treated the appellant in
accordance with law and rules and such the respondents violated

article 4 and 25 of the Constitution of the Islamic Republic of
Pakistan 1973. )

" That the appeilant is fully entitled to be 'ébsorbed/adjusted in the |

Establishment Department against his receptive post under the

principal of parity in light of consolidated judgment dated
14/01/2024 of this Honourable Tribunal.
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D. That the action of the respondents is arbitrary and based on clear

malafide by not absorblng/adjustmg the appellant |n the , ;o
Establishment Department. Lo

E. That as all the FATA secretarjat employees have been adjusted in
the respective Departments, therefore the appellant is also
entitled for adjustment/absorption in the Establishment
Department.

F. That till date neither the appellant and his colleagues have been

"~ adjusted in the Secretariat Group nor they have been adjusted in

the .Establishment Department which affects the basic rights of
- seniority and promotion. o |

G." That the appellant seeks permission to advance other grounds at :
the time of arguments.

It is therefore, most humbly prayed that the instant appeal of
the appellant may kindly be accepted as prayed for.

Dated: 1@ -09-2024 /A(/E'é'ELLANT
THROUGH:

NOOR MuHAMMAP KHATTAK
ADVOCATE SUPREME COURT

UMAR FAROO(;éHMAND

WALE%N _ *
& L
KHANZADA GUL

ADVOCATES HIGH COURT
CERTIFICATE:

No such like appeal is pending or filed between the partles on the
subject matter before this Honorable Tribunal.

Advogate
AFFIDAVIT |
I, Mr. Muhammad Shoaib, (the appellant), do hereby solemnly affirm
and declare on oath that the contents of this Service Appeal are true
and correct to the best of my knowledge and belief a

hat nothing

has been concealed from this Hon’ble tribunal. 4
|  BEFBNENT
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o 2411720189/ () dated: 03.03.2019 On Recommendation of the Departmental Selection
Lo tiee, the Competant Authority Is pleased 10 appoint Mr. Mubammad Shoaib 5/o Jchanzeb Khan agalnst the vacant post
£! oy Punch Operator 89512 (13320-960-32120) in FATA Tribunal 3t Peshawar under rufe 10 sub sule 2 of Civil Servant

X Ihooe samesy, Promztion and Transfer) Rules 1959 on the {ollovang terms and conditlons:

Terms & conditions;

L He il get pay ot the minimum of BPS-12 including usual atowances as admissible under the rutes. He will be enlitled
to annual increment as per exdstlng pol_‘qr.

F <. He thall be covernnd try Chn];cwaﬂt \ct 1973 ;r puronse of pansion or gral:_nlw. in l_uu of penslon nnd gratuily, he *

$ shall be entitled to sescerve such amount as WOul be contiibuted by him towards Generdl Provident Fund (GPF] otong
wilh the cantsibutions made by Govt: to his account In the sald fund, in prescribed mannerys | .

2. in gase, ho wishas to resign ot any tirne, 13 days notice will be Accessary and he hpd thereo}, 14 days pay will be,

forfeited. o . . ' I 2 ;

'E 4, e shal) produce medgat faness cortificate from Medical Superintendent/ Civll Surgeon before Jolning duties a3
toquised under the rule, ’

4 4. He has 1o join duties a1 ki gan expenses.

6. U he accepts the post on these conditions, he sﬁnuld report for dulics wilthin 14 days of the receipt of this order,

o /

REGISTRAR
FATA TRIGUNAL
B S e KOPYRO; Lt .. LN . T i
"&.Lg' Y . - . - .
S 03. Iho Azcountant Genaral P“““*"“chucuubom:c. Peshawar. b |
. 0Z. Ps1o ACS FATA, Peshawar, . ; i i e {
@. PStoSearctary Law & Order FATA, Poshayg,. Y s oo o .
03. PStoSccrctary Finance FATA, Peshawar, R 1
. ' 05 PersondFite . AU . :
' 06. Official Concerncd. “ '
~ e - -
/-
! N FATA TRIBUNAL
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1) :
Service Appoal No.774/2022 rited "Rewdud Khan-vs-The cmf Sscretary. Goveriunent of Kigber -
Pukhtunkinie. Chvit Secretarial, Peshawar and others”, decided on-03.03.2033 &y Division Bench comprising ~ + ™~ " .
w - . Kot Arshad Khun, Chainmen. and As. Ra:.fm Rzﬁmrm Membar -Judicial, Khyber Pukinnniioia .S'erwcc Lo
. _‘ fnbmmf Pe.s)mwar S . -
i KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
j : PESHAWAR
N

- BEFORE: KALIM'ARSHAD KHAN. ... CHAIRMAN .
ROZINA REHMAN ..« MEMBER (Judicial) .~

Service Appeal No.7 74/2022

Date of presentation of Appeal............... 11.05.2022
Date of Hearing.............ccooun..... v 03.03.2023
Date of Decision.............ccovuvonen,.. -0..03.03,2023 -
%

Mr. Reedad Khan,gEx-Chowkidar (BPS-03), Ex-FATA Tnbunal

Home & Tribal Affairs Department, Peshawar oL
lllllllllllllll iu'll.lll.llli’..ll..lﬁ.‘ Al ..l'l’ll'lll.-.I".III.tl.l.Appe‘[ant? '
‘ - Versus

The Chief Secretary, Government Of Khybcr Pakhtunkhwa, Civil
Secretariat, Peshawar,

2. The Secretarv Home & Tribal Affaxrs Depa.rtment, Khyber

Pakhurkhwa, P shawar.-

3. The 3¢ retary stablishm - -"5epartment, Khyber Pakhtunkhwa, .

Pesh: _
fetteeene itesenees  aemree evesssees teeseeneeirranns vessennn{ Respondents)

-----

Service Appeal No. 775.0022

Date of presentatlon of Appeal .......... e
4 Date of Hearing.............ooocvviviveriiens
Date of Dems:on ................................

-

Mr Sammllah Ex-KPO. (BPS 16), Ex-FATA Tribunal, Home &
Tribal Affairs Deprtment, Peshawar

lllllllllll .I'l{'.l..".Illlﬂl.l‘..ll'.i’.." LA X AN YY) ll.....]. LTI EYY Y] I*.&Appellmt

' \

Ve;sgg
. Tt Chie 8 - :ary, @ ;vemmeht of Khyber Pakhtunkhwa le

S< -etariat Pe AWar,

“ 2Tk Seer ar, Home .& Tribal Affairs  Department, Khyber

e

Pai 0 akhw | Poshawa- .
The “cerets -y Esiab shment Department, Khyber Pakhtunkhwa
Pe. v al

-t {

’ tsiearvariveongy Caexvesas l..l’llll I.l'..l""'..l.l'l‘.l“.! "en ca-(Ragpande”rS)
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Service Appeat ho T74/2022 Gitled “Reedud Khaw-vs-The Chief Secmmr; Government of ng«ber
Pukbtmklova, Chvil Secretariat. Peshwar and offiers ", deaded on 03, 03 2023 by Division Bench comprising
Katiin Arshad Khan, C'ﬁm.mrm am.f M.r Ra-am Red k'}qybcr PaM:mUnra Serwce

Fribuncd, Peshevar.

Service Appea! No. 776&022

Lre

Date of presentation of Appeal............. ,-11.05 2022

Date of Hearing....... e eiraeeiiarrea. . ._...:...03 03.2023:
Date of DeciSIon. . .ooovvvoiirieennsirevans 03.03 2023

Mr Kafil Ahmad, Ex-Assistant {BPS-16), Ex-FATA Trlbunal Home-
- & Tribal Affairs Department, Peshawar

Versus

4 The-Chief Secretary, Government Of Khyber Pakhmnkhwa le
Secretariat, Peshawar,
. The "Secretary Home & Tribal Affalrs Department Khyber -
Pakhtunkhwa, Peshawar.
3..The Secretary Estabhshment Department, Khyber Pakhtunkhwa, i
Peshawar i,
............................... ...(Respondems)

-

Serwce Appeal No. 777&022

Date of presentation of Appeal............... 11.05.2022
Date of Hearing..............ivevniiinnn 20 ..03.03.2023

Date of Decision.....o.cccocoiviveirinirniiin 03.03.2023

1]

Mr. Tkram lich, Ex-Nazb “Jasid(BPS-03), Ex-FATA Trlbunal Home

& Tribal Al irs Jepartme:t, Peshawar.
o!ia--th-.--lql--oo-—'-uﬂtnol.t-‘.o'.l!ll-------lcnon'.t‘ ------------- .--.Appe”anf

Versus

. The Chief Secretary, Government' Of Khyber Pakhtunkhwa, le
Secretariat, Peshawar.
- 2. The Secretary Home & Tribal Affalrs Department, Khyber
‘Pakhtunkhwa, Peshawar.
3. The Secretary Estabhshment Department, Khyber Pakhtunkhwa
Peshawar.,
veress ettt bbbt rae e ...(Respamienfs)

- —

Servzce Appeal No. 77&?022 . '

Date of presentation of Appeal............... 11.05.2022
Date of Hearing........... resrerenens eorirs s 03.03.2023
Date of Decision............coveoeeuui i, 03.03.2023

e
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Service Appratl No.774/3073 thted Recdmf an “vs-The Chrgf .Swemy. Gmmmem of Khyber

Paklitunkinra. Civil Secretarigl, Peshawar and others”, decided on 03.03.2023 by Division Bench comprssing

Kafim dvshad Khon, Chairman, wid Ms. Rozive Retman. Member. Judicial, J\‘?lybcr Pakhtunkhva Scrvice
ribunal, Peshowar,

Mr. Sadig Shah, Ex-Dnver (BPS-06), Ex-FATA Trlbunal Home &

Tribal Affairs Department, Peshawar. -

—_——
.

The Chief Secretary, Government of Khyber Pakhtunkhwa ClVll

Secretariat, Peshawar.

The Secretary Home & Trlbal Affairs Department Khyber
Pakhtunkhwa, Peshawar..

The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar.

L L R L T R T T T T L L Y oy

Serwce Appeal No. 779&022

Date of }'jré_'sentation of Appeal

sentation of Appeal...... e 11052022 000 5
Date'of Hearing.........c.oooivvnieiiiiannrnnan, 03.03.2023
5_ Date of Decision ............ Preesesnsterarerieas 03.03.2023

Mr Muhammad Adnan, Ex-Assistant (BPS-16), Ex-FATA. Tribunal,
Home & Tribal Affairs Department, Peshawar.

--------------------------------------------------------------------------

eﬁpﬁeﬂam

. ! E l
- Versus

The Chief Secretury, Govenn dnt Of Khyber Pakhtunkhwa, CIVI]
Secretariat, “eshawar.

The Secretary Home & Tribal. Affairs Department Khyber
Pakhtunkhwa, Peshawar.

The Secretary Establishment I}epartment Khyber Pa.khtunkhwa,
Peshawar

AN
-t-.o nnnnnnnnn ll.-..t'. ll !l »es l.l séesrne

cererrases ...........(ReSpondenm)

-~

Serwce A,ppeal No. 780/2022

> iy

Date of presentatlon of Appeal
Date of Hearing.......

.......... -'.....11 05 2022
ettty st reeren s ens 03.03.2023
* Date of Decision.

.~ Dateof Decision...... rrtsep e aes i ..03.03.2023

Mr. Asad Iqbal, Ex-Junior Clerk (BPS-11), Ex-FATA Tr:bunal Home
& Tribal Affairs Departiment, Peshawar.

feresesvereiesarrraenseras cereecennas esenees eovessnese veresernes .......Appeilant
‘ E Versus '

. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, wal

Secretarlat Peshawar,

L L R Y Y] ‘II.‘.tl.ln.-!.ﬂl;lll-l;l"...l_ﬂII.IAppe.Ilq"t._

(Respondgnts) o




Paged

~
J.

- v awsuee .'- .............. wevsee ........-'-o-...yn}-.-oon-cc-ca-l; ------ ....(Respondeﬂf.f)

' ensEssessarsrsrRavetauna .”....‘."I'. ------ 1..'..'..-.-..u.-'............(Rﬁ_i'pot‘fdeﬂ?)

" Seivice -tppea! ANo. ??4/2&22' titled “Reedad- Khamvs-The Chief Secretary, Gowmmenr : of Khyber
Paihtunkiova. Civil Seceeiariad. Peshawar anid ethers”. declded on 03.03.2023 by Division Bench comprising
Kulim drshud Khan, Ci hmrmnn anuf M.s Ra.ma Rebmcm Meu!ber Jmtrcml Khyber Pakhwunkinra Service

Tribunal, Peshawar,

I The~ Sécretiry Home & Tribal Affairs Department, Khyber"

Pakhtunkhwa, Peshawar.
The Secretary Establishment Department Khyber Pakhtunkhwa,
Peshawa1 . ) - ‘

”
3 -

Service Appeal No.781/2022

" Date of presentation of Abp‘eal ....... .eneaen. 11.05.2022

Date of Hearing.......cocoevvveevenninencennann. 03.03.2023
Date of Decision........... e »+--03.03.2023

Mr. Muhammad Shoaib, Ex-KPO(BPS-16), Ex-FATA Tribupal,

Homie & Tribal Affairs Department, Peshawar, _ o
PPN bregseresercsinnenssansensenanienedppellant

Versus .

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, le o

Secretariat, Peshawar.
The Secretary Home & - Tribal Affairs Department-f K_hyb'er '
Pakhtunkhwa, Peshawar. -

. The Secretary Establishment Department Khyber Pakhtunkhwa,
"Peshawar,

ll0...0‘!l.".l!lll.ttil'tlll.l.. lllllllllllllllllllllll '..‘l...l...'..Q.(Respandents)

=

Serwce Appeal No.782/2022

‘Date of presentation of Appeal........... ‘.'...11 05. 2022
Date of Hearing.......cccoooenn i, 03.03.2023

‘ DateofDecision................_ ................ .03. 032023

Mr. Adnan Khan, Ex-KPO_(BPS-16), Ex-FATA Tribunal, Home &
Tribal Affairs Department Peshawar. _ )
.......................................... -................,.................Appéﬂam' W

%

-~

Versus

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.

. The ‘Secretary Home & Tribal " Affairs Depa.rtment y K.hyber'

Pakhtunkhwa, Peshawar. :
The Secretary Estabhshment Department, Khyber Pakhtunkhwa
Peshawar.

A
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Seivice dppeal No 77472022 tided “Reedad Khan-vi-The Chief Secreary. Government of Khyber
Paklunskhwa, Crvil Secresoriat, Peshavvr and others', decided on 03.63.2023 by Divisien Bench’ comprising
Kalun Arshad Kha, Chaivman, and Ms. Roztie Rehinan, Munber, Judictal. Khyber Pakltunkinva Service
Tribunal. Peshuver.

Service Appeal No.783/2022

Date of presentation of Appeal............... 11052022
Date of Hearing........oovviivviiininnnn. .....03.03.2023 ~ s
Date of DeCiSION. ... cuvviieariiriieneianins 03.03.2023 o
Mr. Muhammad Awais, Ex-Driver (BPS-06), Ex-FATA Tribunal, - =
FHome & Tribal Affairs Department, Peshawar. )
uuuuuuuu '.-.-.’ . ou-nn-o-qo----aa-....‘.--o.unoooouonno'co_..-ac-ouuuoalu-oi:Alpﬂelllan_t
'Versus o - ”!J. A
[. The Chief Secretary, Governmef’lt Of Khyber Pakhtunkhwa, Civil’
Secretariat, Peshawar. .
2. The Secretary Home & Tribal Affairs Depanment Khyber :
. Pakhtunkhwa, Peshawar. .
3. The Secretary Establishment Department, Khyber Pakhtunkhwa,
Peshawar. o .
,_,;,._/,.ﬂﬂ,_,‘_.,...:_.:_,:l....:.’.I..‘,‘.,.,...‘...g..,.',.“....,.........;.............._....(Respandeuts)
SerwceAppeal No. 784/2022 - ~ i P
4 Date of presentatlon of Appeal....-'.‘.'-. ."Lf_.,;... 11.05.2022. )
; Date of Hearing.....o..cooeviiiiinininninnnnn 03.03.2023
Date of Decision.:cc.oocoiiievivevveieneiinnnn ..03.03.2023
A - Mr. Nasu' Gul, Ex-Naib Qasxd(BPS 03), Ex—FATA Trlbunal Home & |
Tribal Affairs Department Peshawar. -
O reeveresessaiersen Appellant’
Versus .
. .1. The Chlef Secretary, Government Of Khyber Pakhtunkhwa, - Clwl _ .
- Secretariat, Peshawar. -
. 2. The Secretary Home & Tribal Affalrs Departrnent, Khyber
Pakhtunkhwa, Peshawar. Ce
3. The Secretary Establishment Department ‘Khyber Pakhtunkhwa o
Peshawar. . L
------- nn-..-.e-n-‘a-lnnrlnaatllllo-at_la SReNANSRSIVRIINITSTEINSISCIRE BINY (Respﬂndeﬂm) -
Service Appeal No.802/2022
Date of presentatibh of Appeal............... 11:05.2022 C
Date of Hearing.........cccveerreennns SO 03.03.2023 = "
Date of Decision............... drseerrareerere 03 03.2023 .
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- Service Appeal - No. 7747022 itled * “Reedad  Khunwvs-The Chief Secreiary. Guvernment of -Khyber
Pubhtynkinva, Civil Secretarial. Peshawar and others”, decided on 03.03.2023 by Division Bench camprising
© - Kolm Arshad Khan, Chairman. nmf M.v Rozing R‘.}rmm: Member, Judfcm! Ahyber Pakhbunkinea Serwce :
- Tribunal, Pesheear,

Mr. Mohsin Nawaz, Ex—Stenographer (BPS-16), Ex—FATA Tnbunal
Home & Tribal AffaJrs Department Peshawar.

Versus

Secretariat, Peshawar.

. The Secretary Home & "Tribal Affalrs Department Khybér
' Pakhtunkhwa, Peshawar.

. The Secretary Establishment Department " Khyber Pakhtunkhwa,

Peshawar.
................................. ..................'......'l...........(Respondents)

Service Appeal No.811/2022

Date of presentation of Appeal. erereanaee .20.05.2022
Date of Hearing.......o.oocvvnvevnniviiiiniin 03.03.2023

~ Date Qf Decision........occvvune.n. orvennn0n03.03.2023

Mr. Tahir Khan, S/O Arsala Khan R/o Guldara Chowk, PO Namak

Mandi Mohallah Tariq Abad No.2, Kakshal Peshawar, Assusmat/
Moharir, Ex-FATA Tribunal Peshawar,

%ICC.. lllll ll..llltliil...‘ll.ll..lllIIQII.l.lllIll.llll.I".....‘IIlll...l‘Appeuan! ".."

M

. The Chief Secretary, Government Of Khyber Pakhtunkhv#a, Clvﬂ
~ Secretariat, Peshawar. .
. The Secretary Home & Tribal Affaxrs Department, Khyber

Pakhtunkhwa, Peshawar.

. The Secretary Estabhshment Department, Khyber Pakhtunkhwa,

Peshawar, _ . .
............... _ ...................................-...................(Respandents)

Service Appeal No.812/2022
" Date of presentanon of Appeal. Crecerrreesens 5_"0.05;202_2"7'_ .
Date of Hearing.........ccovvveeieniernennennn, 03.03.2023 - . -
Date of Dec;smn ................. _ ._.._.._..._..,.._._....03 03.2023

Mr. Zlafat Ullah Khan S/O Nannat Ul]ah Khan R/o prescntly Masyd
Ibrahim Bara Gate, PO GPO, Nodhlya Payan Peshawar, Drwer Ex-
FATA Tribunal, Peshawar.

ttiseeerr i eveineeasesen vreveerssranes ceereemresnares ..............Appellam

1o~

. The Chief Secretary, Government Of Khyber Pakhtunkhwa,"C'ivil B

]

%,
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1
-

2.

73~ The.Seeretary . Estabhshment Department Khyber Pakhtunkhwa, '

o

J

-
Serurce Appeal No. 77472022 thled Reedad Khan-vs-The Chief Secreiary. Gmrmpehf of Khyher

Pakhiunkineg, Crvif Secretarial, Peshawar and others ™, dec.rded an 03 03' 2023 by Division Bench eamyprising
Kalim Arshad Khan, Chawrman. and Ms. Rozing R !, Khyber Pokhtunkinva Semr.u .
Tribunul. Peshanvar.

“Vexsus

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, va:l
Secretariat, Peshawar.

The Secretary Home . & Trlbal Affairs Department, Khyber
Pakhtunkhwa, Peshawar. '

Peshawar _ :
llllllllllllllllllllllll BAPPRABSUA N EEI RSP NADRIRPOIDNTENAOSOL l“l...ll..(ReSpoﬂde"ts]
Serwce Appeal No. 813/2022
M Date of presentation of appcal .......... ...20.05.2022
Dates of Hearing............... P ..03.03.2023 -
' Date of Decision........... SO .. ...03.03 2023

Mr. Faheem Shahzad S/O Hidayat Ullah R/O Kotla Mohsin Khan

Landi Arbab Mohallah Kasaban Peshawar

........................ .Appel[ant o

Versus

. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil

Secretariat, Peshawar.

The Secretary Home & Tribal Affairs Department Khyber ~ -

Pakhtunkhwa, Peshawar.

. The Secretary Establishment Department, Khyber Pakhtunkhwa,

‘Peshawar,
Service Appeal No.814/2022
Date of presentation of Appeal..... ......... 20.05.2022. .-
Date of Hearing......ovveciinienienieinninnin 03.03.2023

Date 0f DeCiSION: .. v arreerivnecirrverevnnennon 03 03.2023

Mr. Muhammad Shoaib S/0 Arsala Khan, R/o Kakshal Pul P.O .

Kakshal, Mohallah Tariq Abad No.1, Peshawar Naib Qasid, Ex-FATA
Tribunal, Peshawar,

.................. Appellam

: The Chief Secretary, Government Of Khyber - Pakhtunkhwa C1V11 '

Sccretarlat Peshawar,

The Secretary Home & Tribal Affairs Department Khyber |

Pakhtunkhwa, Peshawar.
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Service Appeal No77#2022 tifled “Needad Khan-vs-The Chief Secretary, Government ‘of Khybor : . - j‘
Pakhtunkbwe, Civd Secrewariat, Peslcnvar and others™. decided on 03.03,2023 by Division Bench comiprising it
Kulin .‘i;rs;mi Khan, Chairinuss, aud' M. Ra.km Rehmw! Muiber, Jud:cml Khyber Pakhtunkinva Service . !‘é
Tribunal, Peshawor. . 7 .
3. The Secretary Establlshment Department Khyber Pakhtunkhwa, ‘ . F
Peshawar. o _ B -
| . _ o
Serw‘ce Appeal No.815/2022- N '
_ Date of presentanon of Appeal.. e 0020,05.2022 - S
Date of Hearing...:5uvveveeeeeivniann, veennn03.03.2023 S
Date of Decision......... eeernrrescnes Cerenenn 03.03.2023 . - - E
Mr. Ekram Ullah S/O Rehmat Al Junior Clerk, Ex-FATA Fribunal "~
Peshawar . =T 1.
;‘:‘. -------------------- ; -- --------- tnpeseseNEIIOES $PevEsrIIIcaIgranseneEOIER RS Appe‘laﬂt . ‘ R . R 4
Versus . S o .
Ty, . BI3E

. The Chief Secretary, Govemment Of Khyber Pakhtunkhwa, .CWll | ’ ._ 4 "

Secretariat, Peshawar. _
. The Secretary Home & Tribal Affairs Dcpartment, Khyber_

, Pakhtunkhwa, Peshawar. o _ U 1S
3. The Secretary Establishment Department Khyber Pakhtunkhwa - T
Peshawar.
| Service Appeal No.816/2022
T e - ;-
| : Date of presentatlon of Appeal.......ceocnn. 20.05.2022
| Date of Hearing. ...c.....oooviviiiinnnnnn. ....03.03.2023 .
. Date of Decision......:cccoveleeenn, .'""=.'-°"'03 032023 o el
" Mr. Khair Ul Bashar S/O Sahib Din R/O PO Shah Qabool Awliya "~ .~
Lo “House No. 2938, Mohallah Dabgari Bazar Sakhwat- Hussam Peshawar, - :
.. Junior Clerk, Ex-FATA Tribunal Peshawar. e ;
................ reitrsnreassssarnsnerrransssnnssasasnsserssnnssassassesssndppellant
' : _ - 'Versus ' I o
- |. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil .-
_ - Secretariat, Peshawar. . : __ S
_ 2. The Secretary Home & Tribal Affairs Department, Khyb‘er
_ .. Pakhtunkhwa, Peshawar. E
"' 3. The Secretary Establishment Department, Khyber Pakhrunkhwa, T
L Peshawar. . ~ oy, :

3 o ' , : . - -
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- Service Appeal Ne.774/2022  titled " Reedad Kfm'l-v.:hﬂ’re C.'Mq}' Secmary Guovernment qf K}mber .

Fakhtyrkbwe, Civit Secretariad, Peshawar.and others ™. dechled on 03.03.2023 by Division Bench comprising

W Kadme Arshad Khan, Chairman.. and Ms. Rozina Rehuwm, Meabes, Jidicial, Khyber Pakhinakhwa Service
* Tribuntad. Pestawar, v ) )

Service Appeal No.81 7/20_22

Date of presentation of Abpeal ...... ceererens ..20.05. 2022
Date of Hearing......cooovivovcceviiniinieanen .03.03.2023
Date of DeciSIoN. ..oovvviviiarrimreeiirianes ....03.03.2023

Mr. Naveed Ahmad S/O Sami Ul Hag R/O Khat Gate, House No. 131,

Mohallah Muhammad Khan Sadozai,. Peshawar, Nalb Qasid, BEx-

FATA, Tribunal Peshawar.

Versus

The Chief Secretary, Govermnent Of Khyber Pakhtunkhwa, C1v11 -

Secretariat, Peshawar.

:'The Secretary Home' & Trlbal Affairs Department,"'-Khyber'

Pakhtunkhwa, Peshawar.

The Secretary Establishment Department Khyber Pakhtunkhwa’

Peshawar.
Service Appeal No.818/2022
Date of presentation of Appeal...............20.05.2022
Date of Hearing........ccovievniviniinnnnnn. +...03.03.2023 - -
Date of Dectsion........ evreraraaeens Meaeroenn 03.03.2023

Mr. Bahar Ali S/0 Mehmood Khan R/O Guldara Chowk, PO Namak . . _
Mandi Mohaliah Tariq Abad No.2, Kakshal Peshawar, Chowkldar Ex- .

F ATA Tribunal Peshawar.

’ -: lllllllll .-.u... ...... IAAFERNEEEEER S SIER RN D] l.l‘IIII.-lC‘.llI.l.;.lll‘l.llll‘lAppe”ant

| -Versus _ : .‘. ‘i
The Chief Secretary, Government Of Khyber Pakhtunkhwa CMI
Secretariat, Peshawar:

The Secretary Home & Trl,'bal Affairs Deparl:ment Khyber

Pakhtunkhwa Peshawar.

‘The Secretary Establishment Department, Khyber Pakhtunkhwa,

Peshawar.

.._\_3-'
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Seivice  Appeal M:; 77412022 ﬁf!ﬂ‘;f. "'Rezdaa-' Khan-vs-The Chief Secretary. Governmeni of Khybelr - l‘{ -
Pakhhwikineg, Civil Secretarial. Peshawar and others™, decided on 03.03.2023 by Division Bench comprising
" Kulint Arsherd Khan, Chairsia, aid Ms. Rozina Rebunan, Mewber, Judicial. Khyber Pukhtunkinea Service . ..
Tribunal. Pus!rmm: ) . . -
: P resent:
. Noor Muhammad Khattak, _ ] '. .; ' » '
AGVOCALE....oeviieii e et For the appellants
: - inService Appeal .
- No.774/2022,
) 77542022, 776/2022,
77712022, 778/2022,
779/2022, 780/2022,
781/2022, 782/2022, - -
: S 783/2022,784/2022,.
N 802/2022,
‘ImranKhan, _ . e
Advocate............ciiinninnns cenirrtrensens <. For the appellantg -+ " e
_ ' B ' - in-Service appeal s
No.811/2022,
812/2022, 813/2022,
. | 814/2022, 815/2022,
. . o o 816/2022, 817/2022,
- : : 818/2022 )

Muhammad Riaz Khan Paindakhel,

“Assistant Advocate General .............o.coeseee.n..FOT respondents.

APPEALS ‘UNDER SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974

AGAINST THE IMPUGNED ORDERS DATED .. ..

17.01.2022, WHEREBY MAJOR PENALTY OF
REMOVAL FROM SERVICE HAS BEEN IMPOSED ON = -
" THE APPELLANT AND AGAINST THE IMPUGNED . -

INACTION OF - THE RESPONDENTS BY NOT

- DECIDING THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUARY PERIOD OF

NINETY DAYS

CONSOLIDATED JUD'GMENT

KALIM ARSHAD KHAN CHAIRMAN: Through this single

judgment all the above appeals are going to be de'ci_ded'as all are similar,

in nature and almost with the same contentions. -

RN
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Service Appeol No.774/2022 (ided  “Recdad .Khm;lw—ﬁe Chief Secretary, Government of Khyber —
Pobhsunkinma. Civil Secretriat. Feshenvar and others”, decided on 03.03.2023 by Division Bench comprising -
- . Kalim Arshud Kwan, Chaiveian. and Ms Rozing Rehman, Member, Judicial, Khnyber Pakhiunkinva Service
Tribunal. Peshawar. e :
2. The appellants were appointed against different posts in the
" erstwhile FATA Tribunal and after merger of the -Federally * - | IR h ,
Administered Tribal Areas with the province of Khyber Pakhtunkhwa, pifts
the employees of the FATA Tribunal including the appellants were f
transferred to the Government of Khyber Pakhtunkhwa Home & Tribal E
Affairs Department and they were posted against different posts vide . itg,
- ° ' L B EII
Notification No. E&A (HD)2-5/2021 dated 17.06.2021. Vide different e
: : _ LE
* covering letters all issued on 25.10.2021, the appellants were served e
with show cause notices by the Secretary to the Government of Khyber - -~ Hig
S T ©lEE
' ' L ' - B
Pakhtunkhwa, Home Department, Peshawar, containing the following - i i
, | | I
stereotyped allegations: . g
“That consequent upon the findings & ',/ v ﬁ
recommendations of the Inquiry Committee it has, RTINS ’
been proved that the recruitment process for A : ‘ 5 {
selection of 24 employees in EX-FATA Tribunal P S
was unlawful and all 24 appointment orders were .~ .~ . . g
issued without | ' : W [
lawful Authority and liable to be cancelled”
ft was thus found by the Secretary to the Government of Khyber:
v = -Pakhtunkhwa, Home Department, Peshawar, that the appellants had
_ been guilty of “Misconduct” as specified in rule-3 of | mei.._lghy’bqf ;
. Pakhtunkhwa Govemiment Servants (Efﬁciéncy-'& Discipline) Rules, .~ T
| 2011 read with Rule-2, Sub-Rule(I)(vi) “appointed in violation of law T *i

>~ and rules”.

It is pertinent to mention here that the Inquiry was dispensed with by

the Secretary. - -

) : - 3

—i The appellants filed their respective replies and vide impugned orders, :
- _ : o B
E the "Secretary to the Government of Khyber -Pakhtunkhwa, Home ;




Service Appad  No 77402022 tided “Reedad Khan-vs-The Chief .S'emraqw. Government af Kbyber
Pakhiunkwe. Civil Secrewriat, Peshawar and others ™. dmdedmajﬁz 2023 by Division Bench comprising
* Kalon Arshad Khan, Chaivinai. und Ms." Rocina R . Judicial, Kkyber Pakhiunkin Sarv.lce

Tr:bmm! FPeshawar.

e _/‘/'.'-v e _ ) L
Department Peshawar, removed all tbe appellants from service. The

. appeiiants ﬁled departmental appeals which were not responded thhm

S~

90 days compelling the appellants to ﬁle these appeals

%

| 3.‘.5 On recelpt of the appeals and their adrmssmn to. full hearmg,

the respondents were summoned. Respondents put appearance ancl

contested the appeals by filing written replies raising therein numerous'

legal and factual objections. The defense setup was a total denial of the -

claim of the appellants. It was mamly contended in the rephes that the -

appellants were not aggrleved persons; that a full-ﬂedged enquu'y ‘was’

conducted in the matter to check the credibility and’ autl1ent101ty of the -

. process of adverosement and selection and it was held that the ennre

process of selection from top 1o bottom was “‘coram. non ;udtce", that

enqunry was conducted against Mr. Sajjad ur Rehman ex—Reglstrar

FATA T1 ibunal under rule 10 of the Khyber Pakhtunkhwa Govemment .

Servants (Efficiency '& Disc_ipline) Rules, 2011 wherein the enquiry

report held that the same selection committee was constifuted without .

lawful authority; that 'the said commitiee comprised of

temporary/c‘ontrecl/daily wages employees of FATA Tribunal- Who :

tnemselves were candldates were/s: <1sted no attendance sheet, minutes

of the meeting and even the appointment order were found ambiguous;
th st the said denartmental commttee unlawfully mcreased the pumber '
of posts from 23 to 24 illegally and lssued 24 orders w1thout an.y..

' reoommendations of the legitimate Pepartmental Selectlon Commmee; .
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b Pegel 3

S‘emu Agpeal No.774/2022  visled Rr.-edud Khan-vs-The Chief Secre:ary Gevernmeni of Khyber
Pikhwmkinvo, Civil Scerctarial. Peshuwar and others ™. decnled att i 3 03 2023 by Division Bench comprising

Katim Arshud Khan, Chairman, and Ms. Rozina Rueh A I Kiyber Pakhiunkinva Service

Tribinct, Peshaear.

that the eﬁquiry committee termed all the said appoiﬁtments illegal and

without lawful authority and recommended to cancel/withdraw.

4. We have heard learned counsel for the appellants and leﬁér;ielc'l

A%_sistant Advocate General for the respondents.

5. The Learned counsei for the appellants relterated the f,acts ‘and

grounds detalled in the memo and grounds of the appeals wlule the

leamed Assistant Advocate: Genekal controverted the same by

supporting the impugned orders.

6. " Itis und;sputed that the appel lants were appomted by | the Ex-:

e L - ~ .

FATA Trlbunal and r.hey had been performmg dutles untll thelr remova] S
from service. The allegauons agamst them are that the recrultment '

' p{foeess' was unlawful and the appointment orders were issued w1th_out

 lawful authority. Not a single document was pfoduced by - the

respondents in support of these allegations befo_x'ethe-Tribuna]. All the

appellants were the candidates in the process of' selection initi'e_.ted n -

response to the advertisement in two Urdu dailies “AAJ Peshawar”™ and

 “AAYEEN Peshawar”. It is worth mentioning that all the appellantshad = =~
duly applied for the posts. The appointmem 'orders.' show that each -

appointment had been made on the recommendatlon of the'

Departmental Selection Committee (DSC) The respondents though

alleged that the DSC was unlawful but have not explained as to how’
that was s0? The posts advertxsed were thhm the competence of the

Reglstrar under rule 5 of the Federal]y Admlmstered Trlbal Areas '

Tribunal Administrative, Services, Financial, Account and Audlt Rules,

A T e i A e L Y
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Service Appeal Xo.770/2022 tied “Recdad Khan-vs-The Chief Secrelary. Governmenmt of Khyber
Fukluntinva, Civil Secretariaf, Peshawar and athers”, decided on 03.03.2023 by Division Bench comprising
Katim Arshod Kban, Cheirman, und Ms Ro.ma Rehunan. Member, Judicial, Khyber Pakhrunklnm Service

Tribiad. Peshawar.
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2015. Therefore, the allegatlon that the appomtment orders were issued

3 ¢ i

' by unlawful authority. is also not finding favour wnth us. Regardmg the
" bald allegation that the select_ion process was also unlawful, there is

nothing mare said as to how the process was unlawful except that the . -

o ideViTe e g . s
A AR

sald - committee comorjised of 'tem-porary!contract/dail_y _ wages: _. '_ ,

' eloployees of F‘ATA Tribunal who themselves were canclidates_, th_efe _ - l Lj,
) wel'e/existed no artendarlce_ sheet, mirlutes of the meeting and even the ; ‘q
IaPPdintrhem orders were found ambiguous. \.ll?e find that there are no | I. #T

' | i

details of any' such 'employees had been produeed.before us, nor any

order of constitution of the selection committee alleged to be against the

law was pl‘oduced similarly‘no details regarding 'number of posts S°. ,

8 o L R PRt

1.

much so who was appomted against the 24‘hpost alleged to be in excess . ‘

f
\
TV e

of the sanctioned posts, nothing is known nor anything in support _of.the Tl - . i _;i,:
aéove was placed on the record despite suﬁ'lcient time given.on the_ a | | E 1"4*
1e!quest of the Assistant Advocate General. Even today we walted for : r
four long hours but nobody from respondenddepartment bothered to\ = o _ l
appear before the Tribunal. It is also |imd_i sputed that the appellants were - e P #
not associated with the enquiry proceedings on the basis of which they '_ . !*
' “"ere penalize'd,. In the show caose notices, the appellants were also said .' N B 1&
.. 10 be ggﬁgy uod_etj‘ r_ule 2,\Suo'~Ru.l'e(I')(vi) o.f the Khyber Pakhtunkhwa. : s ‘L
Govermﬁem ,Ser‘.!ams_.(EfﬁcieoCy'-& Discilpline) Rules, 20L1,-thé Saxd o .- _
prowsmn 1S reproduced as under e Lo o Ce- -. .
E I‘Rule 2 sub—rule (1) clause (vz) making _ R T ‘ .

_appointment or promotion or having. been
appointed or promoted on extraneous groundr in
violation of any law or rules”.
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Service Appeu.* No.774/2022 titled Rz.e.'d’ad Khan-vs-The Chief Secretary. Crmmmem of !Chyber .
Pakhtuntinga, Civil Secretarial, Peshawar and athers", decided on 03.03.2023 by Drviston Behoh camprizing "

Kadun Arshad Khan, Chairmian, and Ms. Ro=twa Rehman, Member, Judicial, Khyber Pubhtunklnva' .S'ervm. A
Tritumud, Peshewar

7. Nothing has ,been said or q‘xplained in the replies of the

' respondents or during the arguments regarding the alleged violation of -

law and rules in the appomtments of the appellants. 1t is also to be
- /observedﬁthat if -at all \there was any illegality, irregularity or ° '

wrongdoing found in the appointments of the appellants, which have .

~. 0t

nowhere, been explained nor, as aforesaid, any document produced in

- thét regérd, the appointment orders of the appellants have not been

< cahcelled rather the appellants were re’moved from service.

8. The Reg:strar (Saj Jad -ur-Rehman), of the EX-FATA Tribunal,

who had made the appointments of the appellants as compctent

authority under rule 5 of the Federally Administered Tribal Areas -_

* Tribunal Administrative, Services, Financial, Accountand Audit Rules,

2015, -was removed from service on the basis of the said énquiry. He '~

filed Service Appeal No.2770/2021 -before this T'rib;mai, which waS‘
| parually accepted on 01.02.2022 and the major penaity of removal from
service awarded to-him was converted into minor penaity of stoppage of
increment tor one year. We deem appropnate to reproduce paragraphs

5,6 & 7 of the said judgment.

“3. Record reveals that the appellant while serving
as Registrar Ex-FATA Tribunal was proceeded
against on the charges of advertisement of 23
number posts without approval of the competent
authority and subsequent selection of candidates in
an unlawful manner. Record would suggest that
the Ex-FATA Tribunal had its own rules
specifically made for Ex-FATA Tribunal, i.e. FATA ' »
TRIBUNAL  ADMINISTRATIVE, SERVICES, -

e e

FINANCIAL, ACCOUNTS AND AUDIT RULES, ..~ V
2015, where appointment authority for making .

appointments in Ex-FATA Tribunal from BPS-1 to
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Service Appeal No.774/2022 tilled “Reedad Khan-vs-The Chief Secretary. Government of Khyher
Pokbiunkinve, Civil Secretariat, Pestcovar and others™, decided on 03.05.2023 by Division Bench comprising
Kalim Arshad Khan, Chairman, and Ms, Roswa Rehman, Member, Judicial, Khyber Pakhiunkhvwa Servies
Tribuadd. Peshawar. . .

14 is registrar, whereas for the posts from BPS-15
to 17 is Chairman of the Tribunal. '

“6.  On the other hand, the inguiry report placed
on record would suggest that before merger of Ex-
FATA with-the provincial government, Additional
Chief Secretary FATA ‘was the appointment
autharity in respect of Ex-FATA Tribunal and after
merger, Home Secretary was the  appointing
authority for Ex-FATA Tribunal, but such stance of
the inguiry dfficer is neither supported by any

documentary proof nor anything is available on .~ - -

‘record to substantiate the stance of the inquiry
officer. The inquiry officer only supported his
stance with the contention that earlier process of
recruitment was started in April 2015 by the ACS
FATA, which could not be completed due 0. . .,
reckless approach of the FATA Secretariot .* G

towards the issue. In view of the situation and in 7 4.

presence of the Tribunal Rules, 2015, the
Chairman and Registrar were the competent
authority for filling in the vacant posts in Ex-FATA
Tribunal, hence the first and main allegation
regarding appointments made without approval
for the competent authority has vanished away and
it can be safely inferred that neither ACS FATA
__nor Home Secretary were compeient authority for
. filling in vacant posts in Ex-FATA Tribunal was
either ACS FATA or Home Secretary, but they .

were unable to produce such documentary proof. _— x

The inguiry - officer mainly focused “on’ the .
"vecruitment process and did not bather to prove
that who was appointment authority for Ex-FATA
Tribunal, rather the inquiry officer relied upon the
practice in vogue in Ex-FATA Secretariat.
Subsequent  allegations leveled against the
appellant are offshoot of the first allegation and .
once the first allegation was. not proved, the
subsequent allegation does not hold ground.

“7.  We have observed certain irregularities in 1

the recruitment process, which were not so grave
‘to prapose major penalty of dismissal from service.
Careless portrayed by the appellant was not
intentional, hence cannot be considered as an act

of negligence which might not strictly fall within.

the ambit of misconduct but it was only a ground

based on which the appellant was awarded major - = .
punishment. Element of bad faith and willfulness
might bring an act of negligence within the
purview of misconduct but lack of proper care and

3o
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"Survice dpwaf Na??o@/}‘tﬂ? tiied  “Reedad  Khan-vs-The Cku'.f Scc.re.rmy Gmrnmmf qL k'#j.’ber . 2 l
o Pokhunktova, Civil Secresariat, Peshawor dnd others", decided on 03.03.2023 by Division Bench comprising .
© N Kalim Arshod Khan, Chairman, und Ms. Rozina Rei:man Member, Judac&d Khyber Pakhnmh‘nm Service

Tvibud. Peshoniar.

ke,

vigilance might not afways b_e_wil!ﬁd to make the
.same as. a case of grave negligence inviting severe
punishment. Philosophy of punishment was based
on the concept of retribution, which might be
either through the method of deterrence or
reformatzon Reliance is placed on 2006 SC'MR
60."

_ In the judgment it was found that there were some irregularities in the = -

appointménts made by the Registrar, that were not so grave rather lack

of proper care and vigilance was there which might not be willful o - O

make the same as a case of grave negligence inviting, “severe:

s Sme e e R P re e S g L

pumshment It is nowhere alleged by the respondents in the show cause

' notxces impugned orders or even in the replies that the appellants were o K

gither not qualified or were ineligible for the post against which they

had been appointed. There might be irregularities in the process; -ﬂlcjugh :

Y P Sy I ]

. not brought on surface by the respondents in any éhape, yet for the said -

T T e BT e
= PN

alhleged '.inegula'rities, thé appellants could not ‘be made to suffer.
Reliance is placed onl996 SCMR 413 titled “Secretary to Government |
of NWFP Zakat/Social- Welfare Department Peshawar and another =~ ° : -

, :
versus Sadullah Khan”, wherein the august Supreme Court.of Pakistan

held as under;

“6. Ir is disturbing to note that in this case - 1
petitioner No.2 had himself been guilty of making -
irregular appointment on what has been described
“purely temporary basis". \The petitioners have -
now twned around and terminated his services . ... _ ok
“due to irregularity and violation of rule 10(2) ibid. . ' |
The premise, to say the least, is unterly untenable, - .. . = |
The case of the petitioners was nol that the -~ - o s
respondent lacked ~requisite qualification, The = .. . S
T —-petitioners themselves appointed him on temporary - __ T

basis in violation of the rules for reasons besi - - . . i

known to them. Now they cannot be allowed to ] " *¢ 77 R
. take benefit of their lapses in order to terminate // T '
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Service Appeal No 77Jf9022 fitled “Reedud Khm-vs-The . Chief Secretary. ('ovem;mrf of Khyber
Pathtunkinva. Civit Secretaritt, Peshawar aud others™, decided on 03.03.2023 by Divivion Bench comprising
Kalun Arshad Khan, Chairman, and Ms. Rozing Rehman, Menber, Judicial, Khyber Pakhiurkinvag Sqnm

Tribunsd, Peshawer,

-

the services of the respondent merely, because they

4 have themselves commiited irregularity in

; violating  the procedure  governing the,
appointment. In the peculiar circumsiances of the "~
case, the learned Tribunal is not shown to have’ S
committed any illegality or irregularity in re '
instating the respondent.”

0, Wisdom is also derived ﬁ'orﬁ 2009 SCMR 412 titled “Faud -

FY7ALY

Asadullah Khan versus Federation of Pakistan .through Secretary

. Establishment and others wherem the august Court found that

\
\

— -

"? In the presem case, pe{moner was never
~ promoted but was’ directly appointed as Director

(B-19) afier fulfilling the prescribed procedure, T Rl

i . ‘therefore, petitioner's reversion to the -post of Cee
3 Deputy Director (B-18)-is not sustainable. Learned :
Tribunal dismissed the appeal of petitioner on the

ground that his appointment/selection as Direcior

(B-19) was made with legal/procedural infirmities

of substantial narure. While mentioning procedural

infirmities in petitioner’s appointment, learned

Tribunal has nowhere pointed out that petitioner .
was, in any way, at fault, or involved in getting the . ‘
said appointment or was promoted as Director (B~ ’

19). The reversion has been made only after the

change in the -Government and the departmental

head. Prior to it, there is no material on record fo

substantiate that petitioner was lacking any

qualification, experience or was found inefficient

or unsuitable. Even in the summary moved by the .
incumbent Director-General of respondent Bureau
he had nowhere mentioned that petitioner was
inefficient or unsuitable to the post of Director (B-
19) or lacked in qualification, and experience,
except pointing out the departmental lapses in said
appointinent. |

9. Admittedly, rules for appointment to the post of

Director (B-19) in the respondent Bureau were

duly approved by the competent authority; .
petitioner was called for interview and was

selected on the recommendation of Selection

‘Board, which recommendation was approved by

the competent authority. '

10. In such-like a situation this Court in the case of
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Service Appecd No.774/7022 tided  “Reedad  Kiun- ws-The Chicf Secratury, Government of Khyber
Pakitunkinwe. Civit Secretariar. Peshawar and others™, a‘amfea‘ on 03.03. 2023 &y Division chcb campn.smg
T Kadim srshad Khan, Chairman, and My, Rozing Ret , dicial. Khyber Pakh S{.rwu.
Tribunal, Pexlunyar.
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Federation of Pakistan through Secretary, ‘ .
Establishment Division Islamabad and another v. R L
Gohar Riaz 2004 SCMR 1662 with specific ~ L
reference of Secretary to the Government gf N.-

W.F. Zukat/Social Welfare Department Peshawar

and another v. Saadulalh Khan 1996 SCMR 413

and Water and Power Development Authority

through Chairman WAPDA House, Lahore v.

Abbas Ali Malano and another 2004 SCMR 630

held:—-
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“Even otherwise respondent (employee)} could not
be punished for any action or omission of
petitioners (department). They cannol be allowed
to take benefits of their lapses In order 10
terminate the service of respondent merely because .
they had themselves committed irregularity by - _ , . . -
violating  the . procedure  governing  the -
appointment. On this aspect, it would be relevant

io refer the case of Secretary to Government of N~

W F P Zakat/Ushr, Social Welfare Department -

1996 SCMR 413 wherein this Court has candidly .
held that department having itself appointed eivil ', 7 1"
servant on temporary basis in violation of rules. .
could not be allowed 1o take benefit of its lapses in

order 1o terminate services of civil servants merely _ AR :
because it had itself commiitted irregularity in E J
violating procedure governing such appointment. .
Similarly in the case of Water Development i
Authority referved (supra), it has been held by this t
Court that where authority itself was responsible
Jor making, such appointment, but subsequently
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e ok g turn and terminated their services on
ground of same having been made in violation of O ,
the rules, this Couwrt did mot appreciate such =~ ~ . = ... 1 [
- conduct, particularly when the appomzees fulf lled L '!
sy . requisite qua!gf'cauam g | PR |

Il In Muhammad Zahid lgbal and ofthers v.
D.E.O. Mardan and others 2006 SCMR 285 this

h Court observed that "principle in nutshell and ,
consistently declared by this Court is that once the i‘

appointees are qualified to be appointed their i

services cannol subsequently be terminated on the L 'l

basis of lapses and irregularities commirted by the ,
department itself Such laxities and irregularities e
commitred.- by the Government can be ignored by L/ f
the Courts only, when the appointees lacked the /]

basic eligibilities otherwise not”.

-Pagelg
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' Service dppeal No.7T4/2022 titled “Reedad Khan-vsThe Chisf Secretacy, Government of Khyber
Pabhnaikfiva, Civil Secretriat, Peshuwar and orhers”, decided on 03.03,2023 by Division Bench comprising
Kalim Arshed Khan, Chairman. and Ms. Rozina Reb Mentber, Judicial, Khyber Pakhiunkivea Service ot

Tribpraud, Peshenvar.

N . . S T et ¢ N ) ) . - e _l
: . . . . Bl E

12.° On numerous occasions this Court has held : : f
e . that for the irreguldrities commiited by the _ " :
department itself qua the appointments of the =~ Tt e
candidate, the appointees cannot be condemned ' S
subsequently with the ¢hange of Heads of the : . -
Department or at other level. Government is an L
institution in perpetuity and its orders cannot be
reversed simply because the Heads have changed.
Such act of the departmental authority is all the .
more unjustified when the candidate is otherwise
Jully eligible and qualified to hold the job. Adbdul
Satim v. Government of N.-W.F.P. through
Secretiry, Department of Education, Secondary,
N.-W.F.P. Peshawar and others 2007 PLC (C.S.)
179. -
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13, It is well-settled principle of law that in case of ‘ '
awarding major penalty, a proper inquiry is to. be IR [
conducted in accordance with law, where a jfull U
opportunity of defence is to be provided to the . S i
delinquent officer. Efficiency and Discipline Rules, ' o,
1973 clearly stipulate that in case of charge of =

2 misconduct, a full-fledged inguiry is to be

conducted, This Court in the case of Pakistan

‘International  Airlines  Corporation through

Managing Director, PIAC Head Office, Karachi

Airport, Karachi v. Ms. Shaista Naheed 2004

SCMR 316 has held that "in case of award of _

major penalty, a full-fledged inquiry is to be .

conducted in terms of Rule 5 of E&D Rules, 1973

and an opportunity of defence and personal o

hearing is to be provided". Specific reference is : : ik

made to latest decisions of this Cowrt in cases of ' : HE

Secretary, Kushmir Affuirs and Northern Areas : . 1%

Division, Islamabad v. Saeed Akhtar and another = ™ -7 el i ‘

PLD 2008 SC 392 and Fazal Ahmad Naseem R L

Gondal v. Registrar, Lahore High Court 2008 _ S i{

SCMR 114 ' - :
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14. In the facts and circumstances, we find that in

this case, neither petitioner was found to be ~ - .,
lacking in qualification, experience or in any _
ineligibility in any manner, nor any fault has been s y
atrributed to petitioner, therefore, he cannot be : ' : '
reverted from the post of Director (B-19). Act of -

sending summary by the Establishment Secretary - .

o ,
o 1o the Prime Minister was not in accordance with
N Rule 6(2) of the Civil Servants (Appointment, / B i
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Service Appeal No,774/2022 rniled “Reedad Kham-vs-The Chief Scoretary. Guvermnens  of Khyber
Pulhimidnra, Civil Seeretariar, Peshawar and others”, decided on 03.03.2023 by Division Bench comprising

Katon Avshad Khan, Chaivnan, and Ms. Rozing Rehman, Member, fudicial, Khyber Pakhiunkinea Service

Tribunai, Peskeovar
BT T L ERE

Promotion and Traﬁiéfer) Rules, 1973 as the

Establishment  Secretary  was  himself the
appointing authority. The departmental quthorities
at the time of appointment of the petitioner as
Director (B-19} did not commit any irregularity or
illegality ~as has been affirmed by the
Establishment- Secretary in the summary to the
Prime Minister. The power vested in the competent
authority should have been exercised by the
competert  authority itself, fairly and justly.
Decision has to -be made in the public interest,
based on policy. It must be exercised by the proper
authority and not by some agent or delegatee. It

o - 25

must be exercised without rdstraint as the public -

interest may, from time to time require. It must not:

- be . fettered or hampered by contracts or other

bargains or by self-imposed rules of thumb. So a
distinction must be made between following a
consistent policv- and blindly applying some rigid

—rude. Secondly discretion must not be abused. In.
the case of Zahid Akhtar v. Government of Punjab

PILD 1995 SC 3530 this Court observed that "we

 need not siress here that a tamed and subservient

burecucracy can neither be helpful to. government
nor it is expected to inspire public confidence in
adminisiration. Good governance is largely

dependent on an upright, honest and strong .

bureaucracy. Therefore, mere submission to the
will of superior is not a commendable trait of a
bureaucrat. It hardly need to be mention that a
Governmeni servant is expected to comply only
those orders/divections of superior which are legal
and within his competence”.

in a recent judgment in the case titled “Znspector General of

Police, Quetta and another versus Fida Muhammad and others”

reported as 2022 SCMR 1583, the honourable Court observed that:

“11. The doctrine of vested right upholds and
preserves that once a right Is coined in one
locale,” its existence should be recognized
everywhere and claims based on vested rights
are enforceable under the law for its protection.
‘A vested right by and large is a-right that is
ungualifiedly secured and does not rest on any
particular event or set of circumstances. In fact,
it is a right independent of any contingency or
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‘action was taken against.the top brass-who was =

Service Appenl  Ne.774/2022  ritled “Reedad Khan-vs-The Chisf Secretary. Govermment of Khybar
Pakhtukiona, Civil Secretariat, Peshawer and others”, decided on 03.03.2023 by Division Bench comprising
Kalim Arshed Khan, Chairnwn, and Ms. Rozing Reliman, Mewber, Jidicial, Khyber Pakhtunkhwa Service

Tribunal, Peshinrar. -~

eventuality which may arise from a contract,
statute or by operation of law. The doctrine of
locus poenitentiae sheds light on the power of
receding till a decisive step is taken but it is not -
a principle of law that an order once passed
becomes irrevocable and a past and closed
transaction. If the order is illegal then perpetual
rights cannot be gained on the basis of such an
illegal order but in this case, nothing was -
articuldted to allege that the respondents by
hook and crook managed their appointments or
committed any misrepresentation or fraud or
their appointments were made on political
consideration or motivation or they were not
eligible or not local residents of the district
advertised for inviting applications for job. On
the contrary, their cases were properly
considered and after burdensome exercise, their
names were recommended by the Departmental
Selection Committee, hence the appointment
orders could not be withdrawn or rescinded once
it had taken legal effect and created certain .

rights in favour of the respondents. L

12.  The learned Additional Advocate General
failed to convince us that if the appointments
were made on the recommendations of
Departmental Selection Committee then how the . |
respondents can be held responsible or " :
accountable. Neither any action was shown t0 ' -4,

_have been taken against any member of the

Departmental Selection Camm;ttee nor against
the person who szgned and issued - the
appointment letters on approval of the competent
authority. As a matter of fact, some strenuous
action should have been taken against such
persons first who ailegedly violated .the rules
__trather than accusing or blaming the low paid
poor employees of downirodden areas who were
.appointed afier due process in BPS-1 for their
livelihood. and 1o support their families. it is
" really a sorry state of affairs and plight that no

engaged in the recruitment process but the poor
‘respondents were made the scapegoats. We have
already held that the respondents were appointed “
after fulfilling codal formalities which created
vested rights in their favour that could not have

26-
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~ ) Service Appeol No.774/2022 titled  “Reednd Khan-vs-The Chief Secrvtary, Government of Khber
. Pakhuusniinsa, Civil Secretariat,, Peshawar and others”, decided on 03.03.2023 by Drvision Bénch comprising
. Kotim Arshod Khan, Chairmon, and Ms. Rozina Rek Member, Judiciul, Kitybur Pakhunkinvi Seevica -
: (1 : Tribunal. Peshawar. : -

been withdrawn or cancellqd in a perfunctory
manner on mere presupposition .and or
conjecture which is clearly hit by the doctrine of

locus poenitentiae that is well acknowledged and
enibedded in our judicial system.” :

b T | P 'y what has been discussed above, we hold that the appellants

have 'npt.been treated in accordance with law and thus the iinpqgned |

orders ate not sustainable. On acceptance of all these appeals we set .

2
X

as-ifde the impugned orders and direct reinstatement of all the appellants

™ with back benefits. Costs shall follow thé event. Consign.

12. Pronounced in open Court at Peshawar and given under our

{m.nds and the seal of the Tribunal on this 3 day of March, 2023.

. KALIM ARSHAD KHAN
Chairman |
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\ f'l'() BE SUBSTITUTED WITH EVEN NUMBER AND l)A'I'E]
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. GOVERNMENT OF KHYBER PAKIITUNKITWA
. ' HOME & TRIBAL AFFAIRS DEPARTMENT

s 919214104 . 'D*’J_l-gzlo‘zol
Dated Peshawar the May 15, 2023

ORDER

: NO.E&A {HD)2-5/2023. WHEREAS, the appellants/petitioners of Ex-FATA Tribunal, Peshawar

| were proceeded against under Khyber Pakhtunkhwa Government Servants (Efficiency and

| ) Discipline) Rules, 2011 and after fulfiliment of legal and codal formalities the Competent
Authority imposed Major Penalty of "REMOVAL FROM SERVICE” upon them vide Order
No,HD/FATA Tribunal/B&A/55/2022/184-93, 154-63,205-15,123-32,164-73,252-67,133-42,268-
77,143-53,318-27,288-5 &,174-88 dadted 17/1/2022. L

AND WHEREAS, feeling aggrieved with the said order, the appeilants/petitioners filed Service
Appeal No.774 to 784 of 2022 in Khyber Pakhtunkhwa Service Tribunal, ,

AND WHEREAS, the Khyber Pakhtunkhwa Service Tribunal after adjudication accepted their
appeals, set aside the impugned orders and direct reinstatement of all the appellants/petitioners
with back benefits vide judgment dated 3" March 2023,

AND WHEREAS, the Department filed CPLA against the said judgment of Khyber Pakhtunkhwa
Service Tribunal, which is pending adjudication before the august Supreme Court of Pakistan.

AND NOW THEREFORE, the Competent Authority, in terms of Rule-4{2){c) (i) of the Khyber
Pakhtunkhwa Government Servants (Appointment Promotion & Transfer) Rules, /1989, has

been pieased to order re-instatement alongwith back benefits' of ,the fhllawing ,
appellants/petitioners into Service. in compliance to the Khyber Pakhtunkhwa Service Tribunal '
judgment dated 3™ March 2023 subject to the final decision of the CPLA which is pénding
adjudication before the Supreme Court of Pakistan:-

1- Mr. Reedad Khan Ex-Chowlddar (BPS-03)
2- Mr, Samiullah Ex-KPO (BPS-16)
3- Mr. Kafll Ahmad Ex-Assistant (BPS-18)
4- Mr. lkram Ullah Ex-Naib Qasid (8PS-03}
5- Mr. Sadig Shah Ex-Driver (BPS-06)
6- Mr. Muhammad Adnan Ex-Assistant (BPS-16)
7- Mr. Asad'lgbal Ex-Junior Clerk (BPS-11)
-, -8 -Mr. Muhammad Shoaib Ex-KPQ (BPS-16)."”
.8-"'Mr. Adnan Khan Ex-KPO (BPS-16)
Vo ST e ——t  10-Mr>Muhammad Awais Ex-Driver (BPS-06)
' 11-Mr. Nasir Guil Ex-Naib Qasid (BPS-03) _
12- Mr. Mohsin Nawaz Ex-Stenographer {BPS-16)

A .
: - " 'Home Secretary
;=-Endst:‘No. & Date even '

Copy to:~

1- Accountant General, Khyber Pakhtunkhwa
2- Secrefary Finance Department, Knyber Pakhtunkhwa
3- Secretary Law Department, Khyber Pakhtunkhwa
4- Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
5- PS to-Home Secretary, Home Department
- &- Officials concerned
7- Personalfiles

Section
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. . i\ ' e S AG Kf Peshawar .
L ,y,} s
N . Pers #i 50497513 Buckle:
I | Hame: MUHAMMAD SHOAIB
T ' ‘"% COMPUTER OFERATCR

QUIC No.1730136363533
GPF Interest Applied
16 Active Temporary
. PAYS AND ALLOWANCES:
" 0001-Basic Pay
1004~House Rent Allow 45% KP2l
1210~Convey Allowance 2005
1500-Cozputer MAllewancs
1574¢-Medical Allowance 2011
2315-Special Allowance 2021
2341-Dispr. Red All 15% 2022KP
2348=-Adhoc Rel Al 15122 (nswen)
2378-Adho¢ Relief All 2023 35%
Gross Pay and Allowaznces
: DEDUCTIONS:Y
IT Payable- 77.1¢
GPF Balanc=  13,3¢0.40
3501-Benevelent Fund
3534~R. B=n ; .Dzath Cozp Fresh

Deducted

Total Deductions

. ' D.0.B
02.05,1551
04 Years 1l Months 023 Days

]
| .
.
|
Voo e T e il L s N
. . 1
- . .
‘ ! . - . .
© ol . L . . ’ .
" ' ERA [ .
.

P Sec:006 ‘‘Month:February 2022

PRE073 -EX-FATA TRIBUNAL MERGED AR
'FCR TRIBUNAL MERGED AREAS j Ji)

BOHRS

GPF #:

0ld ¥:

FREOTI -

37,110.00
9,024,00
5,600.00
1,500.00
1,500.00
3,500.00 - |
3,293.00
2,837.00
12,157.00
75,561,00

" 20.00
3,340.00
1,500.00

€50.00

TAR:{3€609)
Subre:

15%927.00

% 5,510.00
70, 451.00

LFP Quota: 4 _
HABIB BANK LIMITED MEWA MANDI, PESHANAR

0002257800€38€03

~29-
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Government of Khyber Pakhtunkhwa

Accountant General Khyber Pakhtunkhwa, Peshawar
Monthly Salary Statement (J. anuary-2024)

Personal Information of Mr MUHAMMAD SHOAIB d/w/s of J EHANZEB KHAN

4

Personnel Number: 50497513 CNIC: 1730136363583 “NTN: , G :
Date of Birth: 02.09.1991 Entry into Govt. Service: 08.03.2019 _ Length of Service: 04 Y'c(ars;l\q Months 025 Days
Employment Category: Active Temporary
Designation: COMPUTER OPERATOR §0877270-GOVERNMENT OF KHYBER PAKH
DDO Code: PR8073- _ ' :
Payroll Section: 006 GPF Section: 002 Cash Center:
_ -GPF A/C No: GPF Interest applied . GPF Balance: 10,020.06¢ (provisional)
Vendor Number: - . -
- Pay and Allowances: Pay scale: BPS For - 2022 Pay Scale Type: Civil BPS: 16 Pay Stage: 4
T AW gge type t L ~ Amount Wage type Amount
0001 [Basw Pay . ) . 37,110.00 1004 | House Rent Allow 45% KP21 L 9.024.00
1210 | Convey Allowance 2005 5,000.00 1500 | Computer Allowance 1,560.00
1974 [ Medical Allowance 2011 1,500.00 2315 | Special Allpwance 2021 3,500.00
2341 | Dispr. Red All 15% 2022KP - .| . 3,293.00 2348 | Adhoe Rel Al 15%22(newen) 2,837.00
2378 | Adhoc Refief All 2023 35% ' 12,197.00_- | 5002 | Adjustment House Rent 198,528.00
5011 | Adj Conveyunce Allowance 110,000.00 5012 | Adjustment Medical All 33,000.00
5017 [ Adj Computer Allowance 33,000.00 5127 | Adj.Secretariat Perfm All 408,700,00
5149 | Adj. Special Allow 2021 77,000.00 - |5151 | Adj. Adboc Rel Allow 2021 13,170.00
5155 | Ad;. bisp, Red All 2022KP - 52,688.00 (5322 | Adj Adhoc Relief All 2018 13,170.00
5336 | Adj Adhoc Relief AL 2019 - 13,170.00 | 5358 [ Adi. Adhoc Rel Al 15% 22 52,688.00
5501 | Adj Adhoc Relief All 2023 : 48,788.00 5801 | Adj Basic Pay 678,600.00
5975 | Adj Adhoc Relief All 2016 9.528.00 5990 | Adj Adhoc Relief Al 2017 13,170.00

Deductions - General

Wage type Amount Wage type - : Amount
3016 | GPF Subscription '- -3,340.00 3501 | Benevolent Fund -1,500.00
3534 )R. Ben & Death Comp Fresh -650.00 3609 | Income Tax -159.887.00

Deductions ~ Loans and Advances

| Loan ‘ Description Principal amount Deduction - Balance

Deductions - Income Tax
Payable: 160,003.38  Recovered till JAN-2024: 159,907.00 Exempted: 0.07- Recoverable: 96.45

Gross Pay (Rs.): ;"-.1,830,561.00 Deductions: (Rs.): ;165,377.00 Net Pay: (Rs.):  1,665,184.00

Payee Name: MUHAMMAD SHOAIB
Account Number: 0002257900638603
Bank Details: HABIB BANK LIMITED, 220225 MEWA MANDI, PESHAWAR. MEWA MANDI, PESI—IAWAR PESHAWAR

Leaves: Opening Ba]ance: : Avalled: Earned: ' Balance:

Permanent Address:

City: peshawar . Domicile: - | ' o Hoﬁsing Status: No Official
Temp. Address: _ _ E :
City: Emaii: shoaibkhan55567@gmail.com

System generated document in accordance with APPM 4 6.12.9(82882/25.01.2024/:3.0)
* All amounts are in Pak Rupees ’
*Errors & omissions excepted (SER VICES/M 02,2024/01:31:52)
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~ Date of Institution

Date of Decision

N

Hanif -Ur Rehfan, Assistant. (BPS-16),
Bakhtunkhwa

Secretariat F‘eshawar and others.

Service Appeai No 122”/,:[320

\ B"F-ORE THE KH‘(BER PAKHTUNKHWA SERVICE TRIBUNAL P‘“ SHUAVEER .
[&

ZNEA

21.09.2020
14,01.2022

—

Dlrectorate of Prosecution Khyber
:Am,ellant)

VERSUS
Govemment of Khyl:er Pakhtunkhwa through ks Chief Sprretaw at Cw!'

"Respondents)

Ali Gohar Dutrani,
Advocates

Muhzmmad Adegl Butt
Additional Advocate General

AHMAD SULTAN TAREEN
ATIQ-UR REHMAN‘WA‘ZIR . \

7

Syed Yahya Zahid Glliam, Taimur Haider Khan & o

For Appellants

For raspondents

CHAIRMARN
MEMBER (EXKCUTIVE)

--------------

\ AI\M UDGMENT

ATID UR-REHMAN WAZIR MEMBER (E) -

{

X 1. 2 8/2020 titled Zubalr Shah
Lt

—

Lot

P et

\

2. 127 9/20?0 tlded Farooq Khan

Cd

-

123172020 titled Qaiser Khan
5. 1232/2020 titled Ashig Hussain
143372020 tltled Shoukat Khan
7 1244}2020 titled Haseeb Zeb

T -~

sHaII dispose of the mstart serwce apppal as well as - the foiinw'ng connected

sarvice appeals as common quest:on of law, and facts are Involved lherem -

/

1230/2020 titled Muhammad Amjid Ayaz

MY

*T.I -\r:?nmn

Th:s single judgment
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8. 1245/2020 tit amad Zakir Shah : R

y Bk /2020 titled Muhamrp:ad Zahir Shah L | . - 32 -
‘ ../ 9.-11125/2020 titled Zahid Khan [
. 10.11125/2020 fited Tpuseef-Iql::a?.‘_ ',

R et N

.
~

02 Brlef f“fts of the case are lhat the appellant was |n|ttally appomted as

Asastant (BPS 11) on contract basis ln - FATA Secretanat wde order dated 01-

-1-2-2-004 Hrs servnces were' 'regulanzed ‘by the-order of Peshawar-Hngh Court vide -

Judgment dated 07 11- 2013 Wlth effect frorn 01 07-2008"in comp.rance with

' cabmet dec:snon dated 29 0B-2008. Regulan._atlon of the appellant was delayed

Dby the respondents for qun:e longer antl in the meanwhlle |r. the wake of merger

of Ex- FATA w1th the Provinge, - the appellant alongwmth ouhers were declared

surplus vide order, dated 25-06—2019. Feelmg aggrieved, the .appellant alo_ngwlth

 others filed writ petition No 3704-P/2019 in Peshawar High Court, but in the

_ mean ; the appellant alongwith others were adjusted in various directorates,

hence the H|gh Court, vude ]udgn*ent da ted 65-12—2019 declared the netition as

mfructuous which was challenged by the" appellants in the suorerre court of

- Pakistan and the supreme court remanded their case to-this Trlbunal Vide order

dated 04 08- 2920 in CP No. 881}’2020 Prayers of the appe nant* are that the
|mpugned order dated 25-06-2019 may. be set’ aside and tha appellants may be’
retarnedjadjusted agamst the secretarrat cadre “borne at the szrength of.
Es*abllahment & Pdrnmrstratlon Deoartment of Cwul erretarlat S:mrlariy.
semorllyfprornotaon may 2!so.be gn.rCn o the appellants slnc‘e ‘the inception of
thelr empioyment in the.goxrernment departrnent with _h':"-t..k oenel"ts as per.

i'udgment titled 'l'“kka Khary & otners Vs Syed Muzafar Hiizsain Shah & others

5 (2018 bCMR 332)as weli as in the ight ofJudgment of larger bencn of hlgh court

in ert Petltlon No. 696/2010 dated 07-11-2013. -

.03, . Learned counsel fo_r the appellants, has contended t_ﬁ_at the’ appeliants has

\

not been treated in actordance with '!'aw', hence their rights sécu?ed "unde'r the

Constltutlon has badly bean vlolated, that the :mpugned order has not been‘

¢ WP htakawva
e vice Teiboual
Paunkyawvasr
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‘ o " passed In accordance With fav, therefore is not tenab!e and liable to be aet aside; -3 S -

Bl
H

» - that the appellants were apppinted in Ex-FATA Secretar:at on contract baS|s vide
»N order dated 01-12 2004 and in comphance with Federal Government decision
: dated 29-08—2008 ard in pursuance of judgment of Peshawar ngh Court dated
' 07-11-2013, thelr serwc:es were réguiarized with erfect from 01-07:2008 and the -
| _' appellants were placed at the strength of Admlnlstratlon Depar ment of Ex-FATA -
"-Secretamat that the appellants were dtscrlmmated-to the erfect tlnat t.hey'were

p!aced in surolus pool vide order dated 25- 06 2019 whereas servrces of similarly

- placed employees ol’ all the departments were transferrer. to thelr respectlve

l
J

departments in F'ro\nncral Government that placmg the app l.ants lmsurplus pool o g

was ot only iilegal but contrary to the surplus pool pD]I\...\-, as the appellants - '

neve&o’he placed in Surp!ur; pt:ol as pcr section-5 (a, of the Surplus Pool

I \\ -} - Polieyof 2001 as amended in 2006 as well as the unwrlllngness of the appellants '

is also_ ctear from the respondents Ietter-dated 22-03-2019; that by«_domg so, the

N P / e xnature-serv:ce of, almost t' fteen years may 5p0|l and go in m‘ast that the illegal- '

| " and unLoward act of the reSpondents is alsc ewdent from the notchatlon dated L

- 08 01 2019 where the erstwhile FATA Secm.tanat departments and dlrectorates

! have been shlfted and placed under the admlnlstratwe control of Khyber'
Pakhtunlqhwa Govemrnent Departments whereas the appellants were declared

. surplus that bl||l0ﬂ of rupees have heen. granted hy the Federal Government for’

. merged/erstwhlle FATA Secretarlat departments but unfortunately desplte havmg _ '

| same cadre of posts at civil secretarlat the respondents have z:drrred out the
‘l..lnjL,lStlfia’b|e, illegal and unia'wful-imptigned_ order dated 25-'{}13-2011‘:‘{, whlch s not
o'nl.y the violation of the Apex Court jodg'ment-‘l but the sarrié' 'wili: also viclate the -
fundamental rlghts of the appeliants being enshrlned ln the Constltutlon of
Paklstan, w1ll seraously affect the pl‘O[‘l‘lOthﬂ/SEI’llOI’ltY of 'rhe appellants, that )
dlscnmlnatory approach of the re5pondenm is evrdent from the notlF cation dated

_ 22 -03-2019, whereby other employees of Ex-FATA were not placecl in surplus

) pool but Ex- FATA Plannlng CeIl of PRD-was placed and merged mto Prowncral :

aﬁh\hu " nk.ltul LW
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L / P&D Department that detlarmg the appeilant:, surptue ano subsequently their -

. - ad)ustment in -various departments/dlrectorates are ulegal which howe\.er were

reanred to be placed at the strength oF Estabhshment & Admmlstratlon

appellants are. requrred to be gdealt wrth in accordance w:th the judgment titled |,
Tikka Khan Vs Syed Muzafar (2018 SCMR 332), ‘but the respondents deliberately
- and wrth maiafi de det:lared thern surplus, which.is detnmental to the mteresrs of
- the appeltants m terms of momtory loss-as well as senlontyjprornotton, hence

interference of thls tnbunal would be warranted in case of the appeltants. '

04 Learned Additional Advocate Cener*l fo’ the respondents has contended
that the appeilants has been treat sd at par With the law’ in vogue i.e. under-

section: r(/of the Cwn Servant Act, 19 ’3 and the ‘?L]rprbS pool oollcy of the

\/J\‘\l\-/provmc:ial government framed thereunder, that provnso under Para-ﬁ of the

LTy

, surplus pool pollcy states that n case the oft‘r:er/oﬁ'c-als decilnes to be

R

ad;usted/absorbed in the above manner in accordance with the prlonty fixed as

per his seruonty in the mtegrated lzst he shalt loose the fam |ty/nght of
)

l
quallfymg service for prc -mature retrrernent he may be compulsory retlred from

forthcomlng to the effect that the appellant refused to be a'osorbedLadJusted

mmrster!al staff “of ex—FATA Secretarlat therefore they were treated under

: \

e 'sectron 11(a} of the Civil Servant Act, 1973; ‘that so far as the -ssue of mclusron of
posts in BPS 17 and above of erstwhlle agency plannmg r:ells P&D Department
- _' ’ erced areas secretanat 15 concerned, they were plannmg cadre employees,

hence they were ad]usted in-the relevant cad re of the provrncral government that

PathWIIf

-3Y - !

department that as per JUdgment of the H|gh Court, semonby/prornotlons of the

ad]ustmant/absorptron and wou‘.d be required to opt for pre- mature rettrernent‘

from governrnent service provided “that |f he does not fult‘ ll the rethISltE

service by the competent authorn:y, however in the mstant case,, no afﬂda\rit s

_-under the surplus podl pohcy of the go\rernment' that che appe‘:lants werg
1

" al'ter merger o‘ erstwhtle FATA Wlth the Prownce, the Flnance Departrnent \nde
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Order dated 21- 11 2019 ancl 113 Oo 2020 created posts in the aclmlms..ratwe BS '
p— -

departments- n purSuance of request of estabhsbment dEDo"tl‘!'lEﬂl thzch were

not meant for blue eyed persons as ls allegecl In the’ appeal that 1he appellants

has been treated in accordance with- Itaw, hence their appeals befng devold of

merlt rnay be dlamlssecl. St

. 05. We have heard learned counsel for the parties and have perused the

. ,//'

3

Jfecord.
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. 06. Before embarklng upon the issue In hand it would be appmpnate to
| explam the background of the case Record reveals that in 2{}03, the fecleral |

/oovemrnent Created 157 regular posts for the erstwhlle FATA becretauat against

whlch 117 employees 1ncludmg the appellants were appomtet' on contract ba51s in
e .

v 2004/(aﬁce{lfulﬁ,llng all the codal forrnaht.\_s Cont—act of eJr:h employees was '

-

) \_/\M\l\"l'gnewed from time to time by issuing office. ordnrs and to thls effecf the final

extensnon was accorded for a further penod of one year \ wth effert from 03 12-

_ 2000. In the meanwhlle the rederal government dEClded and |ssued :nstructlons

for regularlzatlon of contract appomtments In respect" of contract employees

dated 29 08-2008 +ha.. all those employees work:ng on contract agamst the posts

'from BPS-1 to 15 shall he regulan:-'ed and deczsmn of cablnet would ‘he appllcable

to contract employees worklng ln ex-FATA ‘Secrétariat through SAFRON DNlSlon

worklng in . FATA In pursuance of he d:rectwes, the. appellants submitted
apphcatlons for regl.nanzation ol’ thelr appomtments as per ca’omet decision, but-
. such employees were not regulamed under the pleas that wde nouﬂcatlon datea

- 21-10C- 2008 and in terrns of the rent ally adrmmstered-tnbal areas (ernployees

status order 1972 Pre5|dent Oder No 13 of 1972), the employees workmg in

:FATA, shall from the appo:nfed day be the employees of!the provmcral.

governrnent on deputatlon to -the - Federal Government Wlthﬂut deputatlon‘

allowance, hence they are not entltlecl to be regulanzecl unc er t;he ‘policy: decision

diated 29-_08-2008.
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: \ - 07, | In 2009, the provincial government promulgated reguiarrzatron of semce

, ) Act 2009 and in pursuance the' appei?ants approached the additional chlef
: v [

secretary ex—FATA for regulanzatton of therr services accorcmg[y, but no act:on _

was taken on their requests hence the appellanB filed wrrt r*etrtron No 969/2010
for regulanzatron of their servrces, which was aliowed vide ]udgment dated 30 11-
© 2011 and! servrces of the appellants were regu!arrzed under tt*e regularlzatlon Act,
- 2009, agalnst WhICh the respondents ﬂied civid appeat No -29—F'/2013 and the
Supreme Court remanded the case to the High Court Peshawar with drrection to

re- examme the case and the Writ Petrtron Mo 968/2010 shall be deemed to be

pendrng A three member bench of the Peshawar Hrgh Court decided the issue

vide }udgment ated 0? 11 2013 in WP No 869/2010 and servrces of the

apow regularlzed and the respondents were given three months time to
\/Ml\/prepare service structure s0.as to regutate thetr permanent 1employment in ex-

‘

FATA Secretanat vrs a vis their l=-rnr:)lurhents, promotrorrs, retrremerrt beneﬁts and
inter- se-senronty wrth further drrectio?s to create a task rorce o ach‘eve the
objectrves hrghhghted above. The respondents however delaved -their
regularrzatron, hence they fi !ed CocC. No 178 P/ZOH and in ccmphance, the
respondents submrtted order dated 13 -06-2014, whereby ‘sevvices of the

appeﬂants were reguiarrzed vide order dated 13-06- 2014 wrth effect from 01-07-

| 2008 as well as a task force committee had been COFrStltthEd by Ex-FATA .

Secretarrat wde order: dated 14-10 2014 for preparatron of serwce structure of

. ‘such emplayees and sought tlme for preparation of service frules The appellants .
" agaii fled CM No. 182-P/2016 with IR in COC No 178 -P[2014 in WP No
- 969/2010, where the learned Additiona’l Advocate General aldngwttl-r departmental

representative oroduced letter dated.28-10-2016 whereby"sérvice ruies for the

secretanat cadre emptoyees of Ex-FATA - Secretarrat had been shown to be

formuiated and had been sent Lo sec-etary SAFRAN * for approval hence vrde

T A L e,

Judgment dated . 08 09- 2016 Secretary SAFRAN was drr ‘cted to finalizé the

matter W|th|n one month but the respondents instead t," dorng the needful,

oo
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- declared a.l the 11? employeeq rrcludrng the appellants as surplus vide order
dated 25 06- 2019 agalnst ‘which the appeilants filed Wnt Petltlon No. 3704-
P/2019 fOr declaring the. rmpugned order as :et a5|de and retammg the appellants

in tne le Secretariat of establrshment and admmlstratuon department havmg the

‘. simifar cadre of post of the rest of the czvll secretarlat emp!oyees

-08. Dunng the course of hearmg, the respondents produced coptes of

notrt“ cations dated 19-07- 2019 and 22~ 07—4019 that such employees had been

adjusted;’absorbecl in various departments The High Court, \nde Judgment dated

05-12- 2019 observed that after thezr absorpt:on now they.are regular employees

of the provmclal government and would be treated as such for all intent and |

. ourpose» ificluding thelr ‘seniority and so far as their other guevance regardlng

\/Jhw’elr retentlon in cwn _secretariat is concerned being civil servants, it. would

involve . deeper apprecratlon ‘of the vires of the pollcy, whrch have not been

-npugned in the wnt ‘petition and in case the appellants stlil feel aggneved _

. regardiig- -any matter that could not be legally wrthzn the framewom of the sard

- palicy, they would be legally bound by. the terms and condltlons of ser\nce and-in
view of bar contained'm Artlcle 212 of the Constitutlon, Ehl: court could not

embark upon to entertam the same. Needless {0 rnentlon and we expect that

N

_rteepmg in vrew the ratro as contalned inthe judgment tltled Tkka Khan and

others Vs Syed Mzafar Hussain Shah, and others (2018 scrwe 332), the seniotity

would *be determlned accordlngly, hence the petltlon was cleclared as infructuous

' and was dlsmlssed as such. Agaanst the judgment of Hsgh e ourt the appellants

filed CPLA No 881/2020 in the Suorerne Court of Pakistan, whach was dlsposed of

vide ]udgment dated 04 08- 2020 on the terms that the petltron‘ers chould'

|

approach the sennce tnbunal as the issue belng terms and condlhon of‘ thelr

servlce does fall within the Junsdrclicn of service trlbunal hence the appellant'

fited the- i_nstant serv]ce appeal. )
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N
Main concern of the appellarts in the instant service appeal is that in the

F rst place dec[armg them surplus is |Ilegal as they were servmg against reqular

posts rn adm:mstratlon depar*ment ﬁx EATA hence their’ servu.es were requnred _'

to be transferred to Estabhshment & Adm:n.stratlon Department of the provtnual '

government like. other departments of Ex-FATA were merged in the:r respective
1

' department Their second stance Is that by decianng- thei'p surplus -and their

| thelr sen:onw}promotron aiso affected bemg p1aced at the bc“tom or the semonty s

line. E ' o A\

e

< -

i batch of another 23 persons appomted an contract were regularlzed wde order -

subsequent adjurtment in directOrates affectecl thef in’ moniton terms as W‘eIi as

.i

10, 'In view of the foregoing expianation in the ﬁrst“’ place, it-would be

appropna. 6. count the discrlmlnatory behawors of the respOnden..s with the: -

+

ellants due to Which the appeltants spent almost twelve years ‘in protracted

.rtrgatron nght from 2008 il date The appeliants were. appomted on contract '

basrs after fulfi il;ng all. the codal formahtres by FATA Secretanat admlmstratron

"wing but the:r ser_wces were not regularized, whereas similarly appointed persons

by the isame oi’ﬂce‘ with the same terms and conditions vide appotntments orders -

dated 08-10-2004 were regolarized vide order dated »04-04-2009- Similarly a

dated 04 09 2009 and still a batch of another 28 persons were rer_]ularlzed vude

order dated 17-03-2009; hence the appellants were dlscnmlnated in regu!anzatron

Y-

- of *hen 5ervrces wrthout any valld reason. In order to regulan_e then' services, the

) appetlants repeatedly requested the respondeng to consrd~=r them at par wath

. regular’ized but their requests_{niere decltned-under ‘the plea that b'y' virtue :of'

those, who were regulanzed and- finally they submltted appllcatlons ror,-

:
mp!ementatlon of the decision dated 29 08-2008 oI’ the rederal government

where by all those employees working in FATA on _contract were ordered to be _

preszdentml order as dlscussed above they “are employeea ‘of provincial

government and oniy on deputat!on to FATA but W|thout deputatlon allowance,
. _ ) . (STED

-38 -
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e hence they cannot be regularlzed the far:t however erBlHa tha"'t' 'they we"re not

L we"\pioyee of provmcral government and were appolnted by admmlstratlon

_deoartment of Ex-FATA Sec*etar’at but. due t..s malat‘ de of the rebponoents, they

. Were repeatedly refused regularlzatlon whlch however was not warranted In the

meanwhr'e, the prowncral government promulgated Regulanzatuon Act 2009, by

' virtue of which .all the contract employees ware regulanzed but the appellant

were again refused -egulanzatuon, but wlth no plausrble reason, hence they were

—'3q -

again dlscnmmated and comoelllng them, to' file-Wrlt. Petltion-in F'eshawar H:gh-"’ a

Court whlch Was allowed wde ]udgﬁent dated 30- 11 2011 wrthout any debate,
a5 S the re';pondents had already declared them as provincial employ ees and there
wWas no:reason whatsoever to refuse such regulanzatlon. but t'ne respondent”
instead of their reg'ula'watron filed CPLA in the Suprern= C:)ur‘t of Paklstan

against s l@on, which again was an ac.t of dlscrlmmatron and malafide,

U ‘hl—’where the respondents had taken a plea that the ngh Court had sliowed

reoularlzatloﬁ under the regulart"atron Act, 2009 but drd not > discuss  their

regularlzatlon under the pollcy of Federal Government lald. down in the office

memarandum : issyed by the cabinet becretary on 29-08 2008 ‘drrectmg the

‘ regulanzatlon of .tervlces of contractual employees workmg Hin FATA, hence the -

Supreme Court remanded thelr case to High € Court to examlne thns aspect as well.
A three' member bench of ngh Court. heard the argument;, where the

) responclents took a U turn and agreed to the point that' the a,..pe llants had been

it dlscnmlnal.ed and they will be regularized but sought time ror creatlon of posts

——— ” .

and to draw service structure for theqe and other employees 10 regulate therr

oermanent employment The three rnember bench of the Hrqh G ourt had taken a
4 sarious view of the unt.ssentlal technlcalltles £ block the way of the appellants IR

who too are entttled to the same rellef and advrsed the- espondents that the.

petltlonera are suffermg and are ll'l trouble bes:des mental agony, hence sut.‘n

regulanzatron was allowed on the hasrs of Federal Government decnsron dated 25-

[

08~ -2008 -and the ep')ellants were, declared as civil. s rvants of the FATA

e R TG
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‘ becretariat and not of the prevtnc:al tgevernment In a mannei the appellants
were wrongly refused their nght of regularlzatlon under the Federal Government

Policy, wh:ch was conceded by the resppndents. before three members bench

- respondents who put the matter on the back burner ancl on the grpund of sheer ‘
' techmcalat]es th\;verted the process desprte the repeated directien ef the federal
mgovernment as wel! as of the Judgment of the courts l=1na|!y, Ser\m:es of the
appeliani_s were very unwu!llngly regulanzed in 2014 w:th effect from 2008 and
that tog after'-cente_mpt of court proceedings. Judgment of the three member-
bench. Es very 'c'Iear and by virtue pf"such judgment the' respo’ndents' were_
_ requnred tp regularzze them in the first place and to, own them .as thelr own
o
employeee-Wthe strength of estabhehment and admu aatratxon department
Wecretanat but step motherlv behavior of the recpondents contrnued
nabated as nezther posts were created for them nor serwtc rule::. viere framed
for them as were comm1tt==d by- Lhe reapendents before the l-hgh Court and such '
_ commntments are part of the Judgment dated 07-11- 20 of Peshawar H|gh .
I_ Court. In the wake of zSth CO[‘IStltUtIOﬂEﬂ amendments and cpcm merger of FATA )
* Setretafiat into Provmcnal Secretar.at all the departments‘ aiongwtth staff were_
_merged mto provmcral departments Placed on record i§ nptrﬁcation dated 08 01—
. 2018; where P&D Department of FATA Secretariat was handed over to provincial
~ P&D Department an_d_law & order depart-ment'merged'inte'i—l_pme Department . ‘
vide'nptiﬁcati.on_dated_ 16-01—201§, ‘Eina_n'lce dep'ertment mtierged ‘into. provincial
Finance d;epart_ment vide notiﬁcetion- dated 24—ﬁi.—2019, 'erfj.ucetion_,department
vide order dated '24-01:2019 and similarty ali other depertmejnt iike Zakat, & Usher
Department, .‘POpL:!a_tiqn Welfa_re_- It;)epartment{ Industries,_]i;fech:ni‘cat Education,
"linerals,"Rt?a'd.&'_:Infrastructere,-Agriculturé, Foreste, tfri.gatitgn',- _Spcrtsg FDMA and
others were'merg-e'ci into _respective P.rovin'cial Depar.tmenté,-: but the appellants

J

“being empleyees of the admlmstratlon department of ex—FﬁTA"were not merged

-'mto Provincial stabhshment & Adrnmlstratren Departmer't,'rather they were

g3
7
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. L deolared surplus, whrch was’ drscrrrnmatory and based on mala!‘ de, as there was -
- / - no reason for dec'lanng the appe!lants as surptus, as totai strength of FATA

--'Secretarrat frém BPS- 1 to 21 were 56983 of the cw:l admrnlstratlon against Whlch

I

R granted amount of Rs. 25505 00 mlllron for smooth transrt;on of the emp!oyees
as wetl as departments ke provrnoal departrnents and to this effer-t a summery

was submrttecl by the provrncral government to the Federal Govemment which

asked to ensure payment of salanes and other oblrgatory expenses, mcl‘udmg

termrnal benefits as well of the emploﬁyees aga:nst the regutar sanct‘toned 56983

e estebhshment and admmtstratlon department of provrncral gover'rment but to

‘than rnaIaﬁde of the respondents. Another drscrlmtnaton,r beha\nor of  the
: respondents can he seen, when a total of 235 posts were createci vide order
vdated 11-06-2020 in adrinistrative depan‘cments le. Frnance, home, Local
Governrnent' Health, 'Envi_ronrnent, 'Inforr'nation, Agnculture, Irrrgatron, Mmera!

and Educatlon Departments for ad]ustment of the staff - of the respectrve

oost was created for t'nern in Establlshment & Admrnlstratron Departrnent and
they were declared surplus and later on were' aci]usted in varnous drrectorates,
whrch was". detnmentai to their rrghts in terms of monetary beneﬂts, as the

al\owances admlssrble to thern in thely new p[aoes of ad]ust'nent were less than

the one admrssrbie in civif secretarlat Moreover their senicrity wes also affected

AAES

et

: .
.employees of provin‘cial government defunct FATA DC, emproyees appofnted by

' FATA Secretariat hne d1rectorates and autonomous bodle* etc WEre |m:luded

amongst w'nrch the number of 117 empioyees lnciuding he appe!'rants were

Was accepted and \nde notrt" catlon dated 09 04—2019 provmcrat governh'lent was.’

/"
posts of,tne’adrnrmstratwe departments/attached dtrectorates/ﬁeld forrnatrons of
UAN\—"%‘;Stwhne FATA whrch shows that the appellants were elso workrng against

e ”msanctloned posts and they were requrred to be smooth!v n“erged with the

: 'therr utter cirsmay, they were dec\ared as surplus m5p|te of the fact that t'ney '

were posted agamst sancttoned posts and declarmg them surplus was no more -

departments of ex-FATA but here agaln the appellants were dlscnmmated andno
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S as they were placed at the bottom of serilority and their promotions, as the
"‘_/appeilant appomted as ASSIStant is still worklng as Assrstant in 2022, are the
) ]

factors, whlch cahnot be |gnored and w'mch _,hows that m]ustrce has been done {0

the appeHants Neediess to mention that the respondents fallﬂd to apprecrate that

the Surp'.us Pool Pohcy—zom drd not apply to the appeilants smce the same was

E specrﬁcally made and meant for dealing with. the transmtlon of dlstrlct system and

i resu\tant re- structurmg of governmenta! offices under the devolutxon of powers
from pravincial to local governments as such,. the appenants ‘service in erstwh:le :
FATA Secretanat (ndw merged area secretanat) had no nexus whatsoeve. with -

-'_the sa:_-ne, ‘as - nelt'ner any department was abohshed nor any oost, hence the

surpius poet pdltcy applied on them was totally megal Moreover the, concerned

AE Tned counsetfor .the appeilants had added o theu‘ miseries by contestmg the:r '
g £ases in wWrong, forums and to this effect the supreme court of Paknstan in theu-
'case in Civil petﬂ:\on-No. 881f202il had also noticed that the petmoners being
pursumg therr rernedy befdre the wrong forum, had wasted much of thelr time
- and the ser\nce Trtbunal shaH justly and sympathetscaily consrder the questlon of -
~delay in accordance wrth law. To thrs effect we s feel that the eelay orcurred due fo
wastage of time: before Wrong forums, out the apoeHants contmuousty contested
their case w1thout any break for getting justice. We, feel” that their case was
i already spoﬂed by the respondents due to sheer techntcahtres and thhout

oo

touchtng rnerrt of the case. The apex court is very dear on the pomt of lrrmtatron‘_
that cases should be . considered on merlt and. mere tethnic‘alities mcludmgl :
!lrmtataon shail not debar the appei’ants from the rights accrued: o thern I‘n the

instant case, the appehants has a strong case on rnerzt hence we are rnc'.med to

" condone the_delay _occurred due to the reason. mentloned above.

P )

1L We ‘are of the consrdered opinion that the appellants has not‘been treated
in accordance with law, as they were employees of admrnrstratron departrnent of

the ex FATA and such stance was accepted by the respondents in LhEll’ comment

C . T S;nviu. oGRS 3 377
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. Rs ZSSJsfrﬁ'rﬁBn- for 2 total strength of 56983 posts incluc':ng the posts of the
L/] appellants and’ declanng them 5urplus was unlawfui and based on malaﬂde and

13 .

»

subrrﬂtted to the High Court and the HlGh Court vude judgment dated 07- 11 2013

. declared them cwii servants .and employees of admfmstration depdrtment of ex-

FATA Secretarlat and regularrzed therr serwces agamst sanct:oned posts desp|te §

' they were dec ared -surplus. They w;are drs._r-.mmated by not transferring their

servlces to the establishment and adrnlmstratlon department ot‘ provincial

government on the analogy of .ather emp!oyees transferred to therr respective

departments in- provmcnal government and m case of non- avarlabmty of post,

Fmance department ‘was requ:red to create posts i Establlshrnent &

Admrmstratlon Departrnent on the’ anatogy of creatlon of posts In other

.43 -

Admmrstretwe Departments as the Federat Govemment had granted amount of

on thiS score’ alone the |mpugned order is-ligble to be set aside. The correct

-

.Icourse wouid have been to create the same number of vacancres in thelr

respectwe department i.e. Estabhshment & Admmrstratwe Department and to . '

~ post’ them in thenr cwn department and issues of their senlorttv/promotlon was

requrred to be settied in accordance wrth the prevarlmg law. and rule..

VA We have observed that qQrave m]ustrce has been meteci out to the
: appeuants in the sense that after. contestlng for tonger for their regulanzatlon and

.frnaily after gettmg regular:zed they- were still deprwed of the servu:e

structurelrules and creat:on of posts desplte the repeated dlrectrons of the three

member bench of Peshawar H|gb Court in |ts judgment dat d 07 11 2013 passed

and the matter was made worse when 1mpugned order of placmg them in surplus

poo! was passed whrch directly affected their” senronty ancf the future career of

_ tbe appenants after puttmg_in 18,v_ears of semce and half of their service has

already beert wasted in litigation.

(S1EIYEI Y |
Pacndasp vradr

. in Writ Petrtson No., 969/2010 The same directions has st:H not been |mpiemented' “
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~ room,.

. ANNOUNCED - T

” '."?"::"""'__",‘Irr wew oF the foregomg dlscussmn, the mstant appeal alongwuth

S e

e is it & os 20
- Oonﬂebctéd_,_erwce appea s are accep ed The Impugned order date 25 19 is .

-.:.‘f-_':.;.-‘set asrde wrth dtrectron tp--the respondents tD adjust the appeflants in the:r

---_s

'::respect;ve department Je Estabhshment & Admmistrat:on Department Khyber g
'Pakhtunkhwa aga:nst the:r respectrve posts and m case df ndn-avauabtllty of'__ .

posts the same. shall be created for- the appe!lants on the same manner as were .

created for other Adrnm:strat:ve Departments wde F’nance Departrnent

-'notlfcatron dated 11 06 2020 Upon thelr ad;ustrnent in thezr respectlve
— :———-———"""“'

__senronty/prpmotron shali be dealt wrth in- accordance ‘with the provrsmns_

' '_: contamed in- CMI Servant Act 1973 and Khyber Pakhtunkhwa Government

f
Servants (Appomtment Prornot:en & Transfer) Rules, 1589, partrcu!arly Sectron' :

17(3) df Khyber Pakhtunkhwa Sovernment Servants (Appomtment Prqrnotlpn & _l
-_I'Transfer) Ru!es 1989. Need[ess to mentldn and is. expected that in ‘view of the
- ratio as contained in the judgment‘txtled Tikka Khan and others Vs Syed Muzafar

: Hussa:n Shah and others (2018 SCMR 332), the senlority wpuld be determlned

accerdmgty Partles are Iefc to bear their own costs. File be con5|gnecl to record
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moL222.

(AHMAS SULTAN TAREEN)
CHAIRMAN
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; -7 ' The Chief Secretary, ' | ) F,({ S’-'-'...

Khyber Pakhtunkhwa, Peshawar. 2% 1047
§ubject:- 'DEPARTMENTAL APPEAL - AGAINST FOR

ABSORPTION/ADJUSTMENT OF THE APPELLANT IN THE
ESTABLISHMENT DEPARTMENT

Respected Sir!

1. .That?\h.he appellant was initially appointed--aé K p-o | in
the erstwhile FATA Tribunal vide order dated 2% .02-2@&’\"

2. That after 25" amendmént when FATA was merged in the
| ~ Province of Khyber Pakhtunkhwa, the services of the appellant
- | swas handed over to the Home Department of the Provincial
5 | Government of Khyber Pakhtunkhwa instead of handing over to -
|

Establishment Department like other FATA secretariat
employees. -

3. That unfortunately the Secretary Home Department instead of
~adj us%ment ofthe appellant in the secretariat group imposed major
penalty of removal from service on the allegation that the
appellant himself appointed against the ibid post in violation of

9 )U[/ rules and policy vide order dated 17/01/2022.
4,

That feeling aggrieved the appellant knocked the door of the
Khyber Pakhtunkhwa Service Tribunal in Service Appeal
No ¢AX and the august Services Tribunal allowed the
service appeal of the appellant and reinstated the appellant in to
service with all back benefits vide judgment dated 03/03/2023.
5. In response the Secretary Home Department implemented the

- Judgiyent of the Service Tribupal by reinstating the appellant into
service with all back benefits.

6. That after reinstatement in service the appellant was allowed/
granted Secretariat allowance by receiving Rs. 4/@ L Twe as
. . arrear.of secretariat allowance but unfortunately: during the next

month the said allowance was dis-continued to the appellant
without assigning any reason and thyme. = '
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- 7. That as all the employees of FATA Secretariat were absorbed in
the Khyber Pakhtunkhwa Secretariat as employee of the

Establishment Department, therefore, the appellant being

employee of the FATA Tribunal is also entitle to absorption/

adjustment as Secretariat employees i.e. employeg , of the

Establishment Department. SR . i

- 8. That recently vide a consolidated judgment of the Khyber
Pakhiunkhwa Service Tribuflal dated 14/01/2022 the Khyber

' Pakh%unkhwa Service Tribunal allowed the Service Appeal of the
erstwhile FATA Secretariat employees by directing the
Establishment Department to absorb them in the secretariat group

| of Khyber Pakhtunkhwa i.e. Establishment Department.

o ST

9. That in light of the ibid judgment the Establishment Department .

- . whereby all the employees of the FATA. Secretariat were
. . absorbed/adjusted in the ‘Establishment - Department, therefore, -
| ~the appellant being employee of the Erstwhile FATA Tribunal is
| - also deserve to be adjusted/absorbed in the Establishment
| - Department/Secretariat group against their respective posts.
'*F orgoing in view, it is humbly requested that the appellant
may kindly be adjusted /absorbed in the Establishment
Department, Civil Secretariat and on the analogy of similarly

placed person as per judgments of august Kh yber Pakhtunkhwa
Service Tribunal Peshawar dated 14.1.2022. Y Lo

Dated:- 29 / o< 12024

APPELLANT




VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA
SERVICETRIBUNAL,PESHAWAR.

APPEAL NO: OF 201_9 |
o . APPELLANT
. (hetD EPLAIN‘I'IFF-I)-)
| (PETITIONER)
VERSUS
- (RESPONDENT)
40“/% | (DEFENDANT)

I/W@’ /R _( é a’é/}_é

Do hereby appoint and constitute Noor Mohammad Khattak

Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all

sums and amounts payable or deposited on my/our account in - '
the above noted matter.

Dated. / /202 W
| o cLIENT

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

(BC-10-0853)
(1540 985 5)
WALEED ADNAN %
MAND

UMAR FAROOQ MO

KHANZAD GUL ﬁ%
&

MUJEEB UR REHMAN

OFFICE: ' ADVOCATES
Flat No. (TF) 291-292 3™ Floor,
Deans Trade Centre, Peshawar Cantt.

(0311-9314232)

o




