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IVlisc. application No. 1127/2024

S.No. Dale of order 
proceedings

Order or other proceedings with signature of judge

1 2 3

01/10/2024 The Misc. application in appeal no. 138/2019 

submitted by Mr. Fazal Shah Mohmand Advocate. It is fixed 

for hearing before Division Bench at Peshawar on 

04.10.2024. Original file be requisitioned. Parcha Peshi 

given to counsel for the applicant.
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By order of the Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

CM No /2Q24
In

|<hvl*or Pakl«tiikh>va 
Sci-vfcc •rvibiin--*lCM No. 147/2023

IA3^Iin
Diai-y No.Service Appeal No 138/2019
Dated

Dr Yahya Ahmad through legal heirs,
1. Adnan Aqeel
2. Kamran Danish both sons of Deceased Yahya Ahmad R/0 

House No 1066 near Qureshi Diary Bukhari Street, Colonal 
Amana Ullah Road Bara Kahu Islamabad.

3. Gulela Daughter of Deceased Yahya Ahmad, Wife of Rizwan
PetitionersUllah R/0 Warsak Road Peshawar.

VERSUS

1. Govt of, Khyber Pakhtunkhwa, through Chief Secretary, Civil 
Secretariat, Peshawar.

2. Secretary, Higher Education Department, Govt, of Khyber 

Pakhtunkhwa, Civil Secretariat, Peshawar.
3. Director, Higher Education Department, Govt, of Khyber 

Pakhtunkhwa, Civil Secretariat, Peshawar.
Respondents

SUBJECT;- Application for clarification of judgment dated 
07-04-2022 passed in the titled Service Appeal.

Respectfully Submitted;-

1. That the Petitioners/appellants earlier filed C.M No 147/2023 

for clarification of judgment dated 07-04-2022 passed in 

Service Appeal No 138/2019, before this honorable Tribunal 
wherein notice was issued, however despite efforts thw file 

could not be traced hence this application.

2. That the above titled Service appeal was initially filed by Dr 

Yahya Ahmad (deceased) who was awarded the penalty of 
removal from Service with recovery of 17 months salary, 
against which the stated Yahya Ahmad filed the above titled 

Service appeal, during the pendency of which, the stated Dr 

Yahya Ahmad expired, where after, upon application this 

honorable Tribunal was pleased to substitute his legal heirs 

through his widow namely Mst. Razia Bibi and finally this 

honorable Tribunal was pleased to convert the penalty of 
removal from service into premature retirement w.e.f 30-08-
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2017, and the recovery of 17 months salary was also 

apparently set aside vide judgment dated 07-04-2022, 
however the issue of 17 months salary was not clarified
(Copy of judgment dated 07-04-2022 is enclosed as 

Annexure A).

3. That in the appeal both the penalties were challenged 

however the respondents due to stated reason have yet not 
processed for implementation of stated judgment, hence the 

impugned judgment is liable to be clarified to such extent.

4. That it Is worth to mention that the mother of the petitioners 

namely Mst. Razia Bibi also expired on 30-03-2020, hence 

the petitioners are the only legal heirs of deceased Yahya 

Ahmad. (Copy of Death Certificate is enclosed as 

Annexure B).

5. That even it is by now settled law that recovery of benefits 

once paid cannot be effected, even recovery of the 

benefits/salaries paid to employees who were allowed out of 
turn promotions was declared illegal by the Apex Court. 
Recovery of paid benefits/salaries has been held to be illegal 
the Apex Court as well as honorable High Court as per the 

reported judgments including 2021 SCMR 4749b0, 2021 

SCMR 1305, 2020 PLC CS 352 (LHC), WP No 535-A/2019 

decided on 03-09-2019

6. That the stated Dr Yahya Ahmad has expired and the 

applicants are adversely suffering due to harsh financial 
constraints besides the valuable rights of the applicants are 

at stake and this honorable Tribunal has got ample powers 

to order accordingly.

It is therefore prayed, that on acceptance of this Application, the 
Judgment dated 07-04-2022 passed in Service Appeal No 
138/2019, may kindly be clarified thereby declaring the recovery 

of 17 months salary as illegal. jf ^

Petitioners/A^ellantsDated:-30-09-2024
Through

Z!
Faial Shahlwhmand 
Advocate,
Supreme Court of Pakistan,



A*.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2024CM No
In
CM No. 147/2023
in
Service Appeal No 138/2019 
Dr Yahya Ahmad. Petitioner

VERSUS
RespondentsGovt. & Others.

AFFIDAVIT

I, Adnan Aqeel S/0 Dr Yahya Ahmad R/0 , House No 1066 near 
Qureshi Diary Bukhari Street, Colonal Amana Ullah Road Bara Kahu . 
Islamabad,.do hereby solemnly affirm and declare on oath that the 
contents of the accompanying APPLICATION are true and correct to 

the best of my knowledge and belief and nothing has been concealed . 
from this honorable Tribunal.

2-Z.
DEPONENT
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BEFORE tki KHYBER PAKtiTtJNkMwA SERVIGE ' 1 '(C! 'T' ?; j
TRIBUNAL/PESHAWAR.

- \
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SeWice Appbal No. 138/2019

:29.01.2019 ■ ■
05.04.2022 
07.04.2022

... Date ofinstitution 
Date of Hearing'

. ' Date of Decision i I

Dr. Yahya Ahmed, Ex:Associate Professor; Govt: Degree College 
Tank.I (Appellant)

. .VERSUS.'
. t

1 ■
J .

1. The Government of Khyber Pakhtunkhwa through Chief,Secretary 
. Khyber Pakhturikhy/a Civil Secretariat Pesh&war.

2. Secretary, .Higher Education Departrfierit, .Govt: of 'Khyber •
Pakhtunkhwa Peshawar Civil Secretariat.Peshawar. • .

3. Director. . Higher .Education Department, Govt: of Khyber 
Pakhtunkhwa Peshawar Civil Secretariat Peshawar. 's

(Respondents)

Present: .
;

• MR.FAZAL SHAH MOHMAND, 
Advocate, . .

■ MUHAMMAD ADEEL BUDR 
L Additional Advocate General

■ . kALIM ARSftAD KHAn; , 
MIAN MUHAMMAD ' ' ;

- •' For Appellant.
*• /• r

For respo.hdents.
<, chairman V 

MEMBER(E).,

■fTinGEMENT:
i

. MtAN MUHAMMAD. MEMBERffe):- The instant service 

appeal has been instituted invoking jurisdiction of Section-4 of the 

Pakhtunkhwa' Service Tribunal Act, 1974 against theKhyber

impugned order dated 17.10.2018 whereby major penalty of removal ,1
• from service with'recovery bf'l?.months pay.was awurde'd to the

appellate-order dated 16.01.2019 vvhen his ■appellant as w'ell as 

.clepartmcnlbrappeal.-was reijected. Both the impugned.orders have _
. 1^ ■ ■
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therefore been' assailed and, are under scrutiny fbr adjiidicMioh 

before this Bench. ^ ‘ ■

I

f
t
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02. • Brief facts, as per mempfandum of appeal^ are Ihafthe appellant

■was serving in the responderii-departrhent since 12.09.1989 and was'.

posted as Principal Govt: Degree College Tank, when disciplinary

- proceedings were initiated against him for his alleged absence from

duty and drawing' fraudulently salaries for doing double job

jimultaneousiy. The ehqiiiry'culminated Ph the imposition'of major 
. . • • 

penalty of “removal from service” vide order dated 17.10.2018,

which was challenged through departmental appeal. However, the '

same was turned down vide order dated 16.01.2019 .

I
i
I

I

;
I :

I

I r
I
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03. Notices were issued to the parties-who submitted written 

■ replies/commehts' on contents of the appeal. We have heard learned 

counsel for the appellant as 'well Additional Advocate General and 

\ ' • perused the case file with connected documents thoroughly.

1 .

■i

• t

04. Learned co'iinsel fbr the appellant contended that the 

appellant had rendered about'29'years unblemished service to his 

credit. He submitted "an-application for pre-mature retirement on' 

grounds of poor health condition, on 24.05:2015 intitnating therein • 

that he may- be allowed to proceed on pre-mature retirement w.e.f ' •
i ;. • ■

01.09.2015. However, it was not processed and remained un

responded in Ihe'^pondent-department then another application 

was moved on 30.09.2015 requesting for pre-mature retirement w.e.f 

01.10.2015. After repeated requests through foim'ai applications 

when the respondent- department did not take action- for unknown

• *
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reasons, the appejlarit was 1^ vVith'no option but to in^itute writ 

, petition Np. 3528-P>^017 in the'Hon’bie Peshawar High Court,' 

Peshawar. The Hon’ble Peshawar High Court, Peshawar specifically 

directed respondent No.2. to decide application of tiie appellant 

within fifteen days, vide order dated 22;il.20I7. The deparimentdt 

enquiry was thereafter initiated agaiinst the appellant on 08.01.2018 

when an enquiry committee was constituted to enquire, into' the 

charge sheet/siatement of allegations. Even the enquiry committee 

had gone-through the facts and circumstances and recommended that

1

-.the appellant be allowed retirdmeht frobi service w.e.f .30.08.20lf 

ahd salary of 17 months be recovered from him.-But the' Competent 

Authority, instead of keeping in view the clean service, record and 

rwommendations of the enquiry committee, awarded him.the major 

penalty of “removal from sen'ice” alongwith recovery of 17 months 

V . salary. It was further contended, that ^e appellant had sen/ed for 

about 29. years in the respondent-department with clehn 

unblemished service record but the pensibnei7 benefits were .denied 

to the'appellant-depriving him and his' family of due legal rights. The 

impugned order is. therefore,Milegal, vdid ab-initio.and .the enquiry ‘ 

not conducted'in a proper mode and manner'depriving and negating 

..the appellant his due rights. -

kana

j

i :
1

I

Learned Additional Advocate .General on the other hand

argued that the appellant applied for LPR (36S days) W.e.f, .

01.04.2015 and left the college without getting himself properly.
■ ... - ' - ' - » ' 

relieved. Thereafter he applied for pre-mature retirement w.e.f

05. •

I

1-

01.06.201'5 and requested-to. convert LPR into leave encashment'

/
f
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vide 'his--appIication dated 01.06.2015. Since the appclianl applied 

■for pre-mature retirement on.-ultercd-dates but the earlier requests of 

the appellant -were tiimed' dbwri due to certain deficiencies. 

Moreover, the appellant applied for retirement bn 01.09.201'5 instead 

of 0I;06.20I5. vide his .'application-dated 08.06;26l5. .The case of 

pre-mature retirement was under process in the department when the 

■Principdi Govt: Degree'College Amakhel Tank sent report of his 

absence w.e.f.0!.b4.20'l5 and drawing of monthly pay during the 

. absence period-uri-autbori^dly. Therefore,, initially a-prelifninarj' 

enquiry was.conducted and, based thereon..its findings a formal ' 

I enquiry was conducted through the enquiry committee comprising

Commissioner. DIK and Principal Govemrnent Degree College, 

Hayatabad Peshawar. ,It was further argued that it is not necessary 

that reconimendations of the enquiry so conducted would be binding 

on the. Competent’ Authority. The Competent Authority after • 

consideration of facts, material and circumstances arid after having 

served upon him show cause notice, finally passed the order of his 

removal from service” .with recovery of 17 months, salary he 

fraudulently drawn. Since all codal foririalities have been ■'.bmpleted 

I before awarding him'the major penalty and recovery, the appeal may

.. be dismissed.

A I'
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Thorough perusal and scrutiny of the record reveals-that

initial/request of the appellant submitted three months’in advance'

r through respondent No.3 'was recommended to respondent No.2 on

■; 24.06.2015 to allow the appellant to proceed .on premature 
• -***'. . • 

retirement- on 01.09.2015. It was followed . by ' several

06.
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reminders/requests and 'lastly he relinquished the charge 

30.09.2015 in a disparate manner without' waiting for formal 

relieving order and even made endorsement to the District Accourits 

Officer to stop his salary from 01.10.2015. The appellant joined 

NCHR on 01.10.2015 where he served till 30.05.2016. During this 

period, he did, not draw salai-y from the respondent.department.- 

However, on the directions of his department^ he rejoined the- 

departm'ent, and drew his-salary w.e.f 01.06.2016 to 31.08.2017. 

When he could not-get his legal right materialized for pr^-mature 

retirement despite repeated requests, he approached the Hon’ble 

Peshawar High court; Peshawar in writ petition and the august'

on

t

V •■*
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' • Peshawar High Court, Peshawar had'directed respondent No.2'on 

22.11.2017 to decide hiS application within fifteen days positively. 

Astonishingly, the inquiry committee Was constituted on 08.01 ;2018 

\ and issued him charge sheet/staterr.ent of allegations. On submission 

of the enquiry report the competent authority was obligated to have

■\ .

7-^
\J followed Rule-14(6) of the; Khyber PakhtunkhWa Govemrnent

Sen/ants (Efficiency'and Disdpline) Rules, 20l 1. In case he did not 

agree with findings or noticed some lapses he was required to have 

■ recorded reasons in writing. Natural justice and directions of the 

gust Courts emphatically demand-that authority is rot to beau

exercised in whimsical manner but in a judicious manner..
• }

It. is evident that the appellant was entitled for pre-maturc 

the Pension Rules who exercised his legal right • 

when intimated to respondent-department on his sweet will to be • 

allowed to proceed on. pre-mature retirement due ,tp.,health reasons

07. .

retirement under

I
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. three nionths: in advance. It was laxity on the paH of-the department' 

that his request for pre-matiir^ retirement was lingered dh turning a 

deaf ear to his;fepeated requests which compelled him to reiitlqiiish,

. -the charge on 30.69.201 S without-waitiiig for formal approval and 

sought job as Member-National Commission for Human Rights for . ■ 

..• his livelihood. Even the irnposed penalty does not seerri lo be ’ 

commensurate with the quantum of-.guik dh. the face' of 29 years 

clean service rendered in the respondent-department. The appellant ‘ 

passed away dn'29.0i.2019 during pendency of the present service 

- appeal arid' her' widow, instituted rnisceiianeous application for . 

substitutioii as appellant in the,caption appeal on I2.07.2019.'

A

>

08. ^ As a sequel id, the above arid corisiderihg rfieril of the-

. ' .'ser\'ice-,appeal, the .penalty of removal from'service is converted into

f 30.08.26 i 7 and recovery of 17 rnonths

f

pre-mature retirement w.e 

• • salary for the period W.e.f 01:04.2015 to 30.09.2015 ahd Or. lO.iOlid 

to 30.08.2017..Costs shall foildw the eyerit. Consign..- r

5
t«

■ 09.. • ■ • Pronounced in open court in Peshawar and given under 

■’ our hands and' seal of the Tribunal this 7‘!’day of April, 2022..'

\••
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.(MIAN, MUHAMMAD)' 
MEMBER.(E) ‘f

; f'
Ccrtine^h\ ' f’rre copy
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'. . ■PAKISTAN INSTITUTE, OF MEDICAL SCIENCES

ISLAMABAD .

:• ■•. . • 786
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DEATH.
CERTIFICATE DEPARTMENT

HOSPITAL NO
■- . - I.D..CARD NO. • j. • ■ ‘ •

\
• I

I*.r I
T).5c:MEDICO-LEOAL - rEs."«cv^ 0

%/ - • NO , 1 . • •
■■ A^hr^-^'. ■ A.

• -M I F I
r.E>.father/husbaNd's name '
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J
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STATUS . •
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I

ACADEMIC *^OTHER ,..PRIVATE ,■ GRADE. . NON-ENTITLEDENTITLEMEMT
STATUSi-.

EKTTTLED -. *
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i*.
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• TIME OF ADMISSION DATE OF DEATH - TIME OF DEATH
/o? Uau^,DATE OF ADMISSION y. « , 1

PROV1S‘|ONAL DIAGNOSIS AT •' 
THE TIME OF ADMISSION ' i

• ^
I,PRIMARY diagnosis' AT 

THETlMfe OF DEATH
II

V .

ASSOC ATEOpR CIMPLIGATING 
DIAGNOSIS _■ ■ .

t
!

I .I-

OPERATIONS OR OIAGNOSDC . - 
PROIGEbURES..-

* I

signatuRe/name OTHERFOR AUTOPSYbodyiIanded • MORTUARYRELATIONS ,

T------------------
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•ONAUTOPSY

CAUSE
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