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1 01/10/2024 The Misc. application in appeal no. 138/"2019. L

submitted by Mr. Fazal Shah Mohmand Advocate. It is fixed

for hearing before Division Bench at Peshawér_ on

04.10.2024. Original file be requisitioned. Parcha Peshi |
given to counsel for the applicant.

By order of the Chair'__r_n'-éh- |
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g BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL @
PESHAWAR
CM No__ 4|2~ /2024
! .(I:nM No. 147/2023 e vipanal
g]ervice Appeal No 138/2019 - | e leédgﬁ/_/

Dr Yahya Ahmad through legal heirs,
1. Adnan Ageel ,
‘2. Kamran Danish both sons of Deceased Yahya Ahmad R/O
House No 1066 near Qureshi Diary Bukhari Street, Colonal
Amana Ullah Road Bara Kahu Islamabad.

3. Gulela Daughter of Deceased Yahya Ahmad, Wife of Rizwan
Ullah R/O Warsak Road Peshawar.  «icevsssicesnnes Petitioners

VERSUS

1. Govt of, Khyber Pakhtunkhwa, through Chief Secretary, Civil
Secretariat, Peshawar.
2. Secretary, Higher Education Department, Govt. of Khyber.
Pakhtunkhwa, Civil Secretariat, Peshawar.
3. Director, Higher Education Department, Govt. of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.
............................ Respondents

SUBJECT:- Application for clarification of judgment dated
07-04-2022 passed in the titled Service Appeal.

Respectfully Submitted:-

1. That the Petitioners/appellants earlier filed C.M No 147/2023
for clarification of judgment dated 07-04-2022 passed in
Service Appeal No 138/2019, before this honorable Tribunal
wherein notice was issued, however despite efforts thw file
could not be traced hence this application. |

2. That the above titled Service appeal was initially filed by Dr
Yahya Ahmad (deceased) who was awarded the penalty of
removal from Service with recovery of 17 months salary,
against which the stated Yahya Ahmad filed the above titled
Service appeal, during the pendency of which, the stated Dr
Yahya Ahmad expired, where after, upon application this
honorable Tribunal was pleased to substitute his legal heirs
through his widow namely Mst. Razia Bibi and finally this
honorable Tribunal was pleased to convert the penalty of
removal from service into premature retirement w.e.f 30-08-




W

2017, and the recovery of 17 months salary was also
.apparently set aside vide judgment dated 07-04-2022,
however the issue of 17 months salary was not clarified

(Copy of judgment dated 07-04-2022 is enclosed as
‘Annexure A).

3. That in the appeal both the penalties were challenged
however the respondents due to stated reason have yet not
processed for implementation of stated judgment, hence the
impugned judgment is liable to be clarified to such extent.

4. That it is worth to mention that the mother of the petitioners
namely Mst. Razia Bibi also expired on 30-03-2020, hence
the petitioners are the only legal heirs of deceased Yahya
Ahmad. (Copy of Death Certificate is enclosed as
Annexure B).

' 5, That even it is by now settled law that recovery of benefits
once paid cannot be effected, even recovery of the
benefits/salaries paid to employees who were allowed out of
turn promotions was declared illegal by the Apex Court.
Recovery of paid benefits/salaries has been held to be illegal
the Apex Court as welil as honorable High Court as per the
reported judgments including 2021 SCMR 4749b0, 2021
SCMR 1305, 2020 PLC CS 352 (LHC), WP No 535-A/2019
decided on 03-09-2019 |

6. That the stated Dr Yahya Ahmad has expired and the
applicants are adversely suffering due to harsh financial
constraints besides the valuable rights of the applicants are
at stake and this honorable Tribunal has got ample powers
to order accordingly.

It is therefore prayed, that on acceptance of this Application, the
- Judgment dated 07-04-2022 passed in Service Appeal No
138/2019, may kindly be clarified thereby declanng the recovery
of 17 months salary as illegal.

Dated:-30-09-2024 Petitioners/Appellants
' Through

" Fazal Shah Mohmand

Advocate,
Supreme Court of Paklstan




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

| PESHAWAR L @
CMNo_____[2024 | -

In- o

CM No. 147/2023 :

in .

.Service Appeal No 138/2019 | o .

Dr Yahya Ahmad. - rrerverrsararsanEssrvennas Petitioner
VERSUS

Govt. & Others. e ............... Respondents

AFFIDAVIT

I, Adnan Ageel $/O Dr Yahya Ahmad R/O , House No 1066 near

* Qureshi-Diary Bukhari Street, Colonal Amana Ullah Road Bara Kahu

Islamabad, do hereby solemnly affirm and declare on oath that the
contents of the accompanying APPLICATION are true and-correct to
the best of my knowledge and belief and nothing has been concealed

~ from this honorable Tribunal.

DEPONENT
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HE KIYBER PAKHTU KiiWA S_ERVI
TRIBUNAL PESHAWAR. e

, ""I' \,

' Servnce Appeal No. 13872019~ &
- Date. otlnstltutmn - 29.01.2019
Date of Hearing ... - 05.04.2022
- Date ofDeclszoni T 07.042022
" Dt Yahya Ahmed, Fx Assocmte Professor Govt Degree Collcge
T‘mk EE ‘ » e (Appellant)
VERSUS

i

. The Gnvemment of I(hyber Pakhtunkhwa through Chtet Secretary
. Khyber Pakhtunkhwa Civil Secretdriat Peshtiwar.’
Secretary .Higher - Education Departrnent Govt: of ’Khyber :
B Pakhtunkhwa Peshawar Civil Secretanat Peshawar.

: Dlre:.tor ngher Educatlon Department, Govt: of . Khyber

E Pakhtunkhwa F'eshawar C:vll Secretanat Peshawar. ’

v o (Reepondents_)

: Present
MRFAZ.ALSHAHMOHMAND I I
Advocate : ;j‘_' A --- - ForAppellant.
'MUHAMMAD ADI:EL BUTT _ S

' Addlttona] Advowte General oL For respondente

> ICALIM ARSHAD KHAN . = CHAIRMAN,
MTAN MUHAMMAD :_- dl MEMBER(E)
IUDGEMENT

. MIAN MUT{AMMAD MFMBER(EJ_ The instani service

' ﬂppt.dl Ius been mshtuted 1nvok|ng |unsd|ctton of Secuon -4 of thr

t -I'

I\Iwber quhmnkhwa Servlce Tnbunal Act, 1974 agamst the
unpuened order d'ued 17, IO 2018 whereby major penalty of removal
trom qerwce wlth reeovery of l? months pay Wwas ﬂwttrded to the
- appeliant as wel} as appellate order dated 16. 01 2019 when hl';
tlepartmcnt'al appeai was rejected Both the |mpugned o*ders have'
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therefore been assalled and; are under scrutmy for adjudlcatlon'

“HV g e e e s By

|
! . before thls Bench

ety

02. Brlef facts as per memorandum of appeal, are that the appellan?

“Wwas servmg in the respondent department smce 12. 09 ‘1989 and wau

' po_sted as Ptmc_:pal Qovt: Degree Co!lege T_ank, when disciplinary

b procéedings were initiated against him for his alieged absence from -

duty - and dra\i.'ing'_frahdulentlj salaries for doing double job |
simliitane‘ou'siy'. The e'r_lqliiry'eulrninated on the-impoéitio’ﬁ'of maj.or

penalty, of “removal .from ‘service” vide order’ dated 17.10.2018,

i
|
|
|
|

which was challeriged through departmental appeal. However, the -

'same was tu_rned-d'qwn vide ordelj dated IG.O]._ﬁO 19 L - 9

03 - ‘Notices ‘were issued to the parties.who submitted_'Writt_en

* replies/comments on contents of the appeat. We have heard learned

" counsél ‘for the appellant as well Additional Advocate General and

o pet_'used the case file withi connected documents thoroughiy.

.y .

. 04. . Learned cd'dnsel t'or the appellant contended that the

N = e WA Y g e i B T A A, 4 ) 6 [

appetlant had rendered about 29 years unblemlshed serwce to hrs

Cl‘edll He submltted an. apphcatron for pre mature ret:rement or’

-_ grounds of poor health condltlon ort 24.05:2015 mttmatmg therem .
.that he may- be’ alllowed 10 proceed on pre—mature re_trrement -w:.e.r\ '
01.09. 2015. 'I:lohfever; it was nt -processed ‘and rem'airi'ed un-

reSponded in the reSpondent department then another apphcation

[- | _ -was movecl on’ 30 09 201 5 requestlng for pre-mature rettrement w.e, f

. OI 10. 2015 Aﬁer repeated requests through formal anphcanons

when the respondent- department did not take actrg'n for unknown'

& - h‘l(lltlns» , .
""-:'i'\‘- ‘rﬁ)llnr' _
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_.the appellant his due righ_ts:

. L
reasons the appellant was left WIth no optron but to mstltute writ

o petltton Np 3528 PIZOIT tn the’ Hon ble Peshawar H'gh Court

Peshawar The Hon bIe Peshawar ngh Court, Peshawar spemﬁcally
dlrected respondent NoZ to decide apphcatlon of tne appellant
wrthm f fteen days, vlde order dated 2211, 2017, The departmental

enqurry was thereafter lmtlated against the ap.pellant on 08 0i 2018

when an enqurrv eommlttee was constltuted to enqun'e into the

charge sheet/statement of allegations Even the enqunry comrmttee

‘had gone through the facts and clrcumstances and recommended that

-_the appellant be alIowed rehrernent from serwee w.e.f 30. 08 201;

and salary of 17 months be reeovered from htm But the Competent

Authonty mstead of keepmg in vtew the clean serwce record ano

recomrnendatlons of the enqmry comm|ttee awarded ‘him. the mElJOI _
penalty ot‘ “removal from serwce" alongWIth recovery of l? months )

- . .‘ s‘alary.'lt was l‘urther 'contended that the appellant had served for

1

about 29 years in the respondent department wlth clehn ano

unblemlshed service record but the pensronery benef ts were demed

[N

to the appellant deprwmg htm and his famlly of due legal rirrhts The

nnpugned order is, therel’ore 1l|egal voud ab-mltro and the enqulry ot

l’

ot conducte‘d ina proper mode and manner 'clepnvmg rid nega’t_mg

!

0s. .- Leamed Addltlonal Advocate General on lhe other hand_‘

'argued that the appellanl apphed for LPR (365 da)s) wet,_..

01 04 2015 and left the colleae wrthout gettmg htmseh properly

\

relleved Thereafter he applled for pre-mature retlrernent wef

: OI.OG.ZUIS, and requested-to. convert LPR mtp leave ercashment'

--.“ .



vrde hIS‘ applteat:on dated Ol 06 2015 Smce the appellant applled .

for pre mature retlrement on, ultered dates but the earller requests of -
the appellant were turned down due’ to certam det‘ iciencies,

- Moreover the appellant apphed for rehrement on 01 09.2015 mstead

of 01 06 2015 wde hrs apphcatlon dated 08.06. 2015 The case of

’ ’ :
—— . e . s - ———n a

pre-mamre retlrement was under process in the departmert when the
'Pnnclpdl Govt Degree College Amakhel Tank senl report of h;s
: absence we l' 0l 04 20]5 and drawmg of monthly pay durmg the
.‘absence perlod un authonzedly Theref‘ore mmally a- prelnmmar);'
enqurry -woe.conducted and, based ‘thereon‘.rls ﬁndmgs_ a‘ formal y
enqurrv was condocteq '..m_rOllE}_‘ the'enqulry co.mmi_ltee cornpr.is.iné -
, C_o‘m'mis'eioner. DIK é‘nd Prir_{cipal ‘G:o_verdn-_l'ent Degree C'o.lleg'e',
- . Haydtdhed'l’es'hevlfar. .'I-t Wa:s-'ﬁmher-arngd thdt it is ndt nece:ss'arf |
tliat recommendatlons of the enqmry SO conducted would be bmdmg

on the Competent Authorrty The Competent Authonty aﬁerl'

| consrderatron of facts, material and_ cl_rcumstances and after having
"served'hpoh h'im'{sho\i:'cau-s.e' not‘.ce' l'm'ally passdd tlie‘ order ol‘ h'is
: removdl lrom serwce“ ;wth rccovery of I7 months. salary he
fraudulently drawn Smce all coddl formallttes have been "ompleted
_ before awardrng hrm the ma_]or penalty and recovery, the appeal may '
e he dISlTIl'SSed.
06 - Thorough- peruehl a‘nd‘.scrﬁti‘ny of the record reveals: thet.- '
m|t1al rrequest of the appellant submltted three months 'm advance

L4
' throueh respondent No 3 ‘was recommended to respondcnt No 2 ont

: 24 06 20l5 to allow the appellant ‘to proceed on premature

rettrement on -01.-09.2015. t "‘was followed bv t several

. —— e . . A — A - e - —
. . LR -,
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remmders}requests and lastly he relmquxshed the charge on

30. 09 "0]5 in a disparate manner w:thout wattmg for formal

_ rehevmz order and even made endorsement to the Dlstrtct Accounts

Ot'f'cer to stop his salary frorn 01.10. 20!5 The appellant }omed
NCHR on 01 10.2015 where he served till 30.05.2016. Dunng thiis

penod, hé dld, not draw salary frOm the respondent . department.-

However, on the directions of his department; he Tejoined the:

departm'ent and drew his- salary -w.e.f 01.06.2016' tq. 3"1.08'.?:01?.

When he’ could not- get hIS Iegal rlght materlallzed for pre—mature

N reurement desptte repeate’d requests he approached the Hon’ble

Peshawar ngh court: Peshawar in writ petitlon and the august

Peshawar ngh Court Peshawar had dlrected respondent N02 on

| 22, ll 20}? to decnde hlS apphcat:on w1th1n ﬁﬁeen days pos:tlvely

' Astonlshmgly, the mqmry comrmttee Was constltuted on 08, 01 20 18

and nssued him charae sheet]staterrent of allegatlons On submlssmn

of the enqu1ry report lhe competent authonty was obllgated to have

. followed Rule-14(6) of the Khyber Pakhtunkhwa Govemment

Servants (Efﬁcnency ‘and Dlsclplme) Rules 2011 In case he did not

. agree Wlth findmgs or not:ced some lapses he was requ:red to have

. recorded reasons in wntlng Natural justice and dll’BCtIOl‘lS of the '

august Courts emphatlcally demand that authonty is r’O’ to be

"exercised in whtm,s;cal rnanner_ but in 3 ju_dtGlOLlS manner.

07. . It is evndent that the appellant was entitled for pre-maturc
enrement under the Perision Rules’ who exercised hlS legal nah' -

when |nt1mated to respondent department orr his sweet will to be -

. allowed to proceed on_pre- mature rettrement due to healtn reasons
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i three months in- advance It was laxrty on the part of- the department“-
‘that hls request for pre—rnature retrrement was Ilngered on tumlng a

deaf ear to hls repeated requests Wthh compelled h:m to relmqmsh.

=0

.the charge on 30 09 20]5 wnthout waltmg for formal approval and.

_ sought Job as Member-Natronal Commrssron for Human R:ghts for ©-

L4

hls lwelthood Even the mtposed penalty does nnt seem to- be '

"commensurate wiili the quantum of gurlt on, the face of 29 years

L clean service rendered in the respondent department The appellant )

~

passed awav on- 29. 01 20!9 durmg pendency of the prese'rt service
- appeal and her wrdow mstltuted miscellaneous applrcatlon for

'sul:istltutlon as appe!lant in the, ca‘pt:on appeal on I2.0}‘_.2019.‘

08. :- As a sequel fo, the above and consudenhg meut of the
" service appeal the penalty of rernoval from servrce is conve ted into

pre rnature retlrement we. f30 08 201? and recovery of 17 menths

. salary for the perlod We fOl 04 20]5 to 30 09 2015 ahd: Ol lO 2016

to 30. 08 2017, Costs shall follow the event Con51 gn

- 09 e Prono’uneed -in opeh (':ourt_in‘P‘eshaWar and given under

" our hands'and seal of the Tripnlidl this 7" day of April, 2022,

(MIAN MUHAMMA )
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PAKlSTAN INSTITUTE OF MEDICAL SCIENC ES
... - ISLAMABAR - .

co_'nsu

; 7'85
| "CERTIFICATE SR DEPARTMENT P—— -3
s _r‘ .+ [HOSPIALNG - }’ 23 /'24:,- agg?q 3
b et e LD, CARDNO §, , N
N inae Vomer®i D wi MEDICO-LEGA VES -1
.‘NAME-K‘Q‘{‘Q. -_-.gfféf L oNo E L VES ’“"!/’ nCF: SC
|FathErlusBatios NaME - Xade & - A’A_m,._ﬁ{ WY
. nnnneﬁs é?/;' }' ; _g‘ /._..J GV P € Z) 5 DCCURATION | TELEPHONE
LT e _)Z"(Bﬂ'—*'f '
'EMPLOYMENT . ‘ EMPLOYED UNE_MPC_OYED ;. | DEPENDENT : i
-STATUS' R S g e o ) i
‘ MODE OF - - ‘S‘éLF T 16.p ‘HOSPIIM-. -OTHiER . |
REFERAL - RNV o .
ENTITLEMENT '|ENTITLED | GRADE. . ] NON-ENTITLED | .PRIVATE _-|ACADEMIG |OTHER
status|-. | . R T A b o
R T R BN — - ? s
| TANT/SPECIALIST INCHARGE . . T Y
HISPECLSTINGHARSE R 1 FAMEL Mt -

DATE OF ADMISSION | 3_

r

fo) LMHm

:_° | TIME OF ADMISSION
3-0520

-DATE OF DEATH .
H'E; -F‘.S '—%7"‘3

TIME OF DEATH

/0-‘ li e

‘| PROVISIONAL OIAGNOSIS
THE TIME OF ADMISSION *

AT

awf

@m-f Ay
A -
>

. 7

PRIMARY DIAGROSIS AT

. D
. s

'THE TIME OF DEATH

OPERAT)O!I‘JS‘ ORD
PROICEDURES,

ASSOCIATED -DR CIMPLICAT'NG b ____
DIAGNOSIS ;. . /|
ata el _ _
IAGNOSTIC . ; ,

A

3

BODY HANDED -

-OVERTlo m

‘! RELATIONS

Tl B

MGRTUARY

FOR AUTOPSY

'c;mesii

CAUSE

OE'DEATH CLIHICA'

ON AUTOPSY ’
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