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Court of
Misc. application No. 1072/2024
‘w No__ Dé_fé_-t;fafder Order or other proceedes with mgndtur( of |u_df_"£: T
proceedings
1 T 2 T ?3 R T
1 19/09/2024 The Misc. application in appeal no. 205/2021

| submitted by Mr. Ashraf Ali Khattak Advocate. It is fixed for
hearing before Division Bench at Peshawar on 30.09:2024.
| Original file be requisitioned. Parcha Peshi given to counsel

for the applicant.

By orde of the Chdlrrﬁén :
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-BEFORE THE HON’BLE KHYBER PAKHTUN KHWA SERVICE
TRIBUNAL PESHAWAR ' @

C W o /0?51/&°

Ayat Ullah....oocoinennennin... rereeererieeiarasseans | Appllcant / Appellant

VERSUS

The Regional Police Officer Kohat & others .............. .. Respondents

APPLICATION UNDER SECTION 152 & 153 CPC, 1908 FOR
CLERICAL / ARITHMETICAL MISTAKE TO AMEND THE
DEFECT OR ERROR FLOATING IN ()RDER / JUDGMENT.

Pakhtukhweg

Beaviog. lnhnnal
DATED 29.05.2023. .
Dins ny _J_S\ 2 C‘: 9
3 _} ~— O/ a/a,(7

Respectfully Sheweth:

i. That the applicaht / Appellant filed Service Appeal No 205 of 2021 before
this Hon’ble Tribunal, which was allowed vide order dated 29.05.2023.

2. That the appeal was filed -against order of Regional Police Officer Kohat
Region Kohat bearing endorsement No. 190663/EC dated Kohat the
01.12.2021 wherein he rejected the Departmental Appeal of the Appellant
preferred against the Order passed by respondent No 2 (The District Police
Officer Kohat) vide OB No. 590 dated 30.08.2021, whereby he awarded
penalty of stoppage of three increments without accommodative effect and
the intervening period was treated as unauthorized leave without Pay.

3. That this Hon’ble Trlbunal vide order dated 29.05.2023 allowed the Appeal
and set aside both the 1mpugned Orders dated 30.08.2021 and 01.12.2021,
but erroneously and mlstakenly left the portion of Back benefits.

4. That since the impugned éorder was set aside not only to the extent of
stoppage of three increments but was also set aside to the extent of
intervening period which wes treated as unauthorized leave without pay.

5. That in case of setting asrde the order with’ reference to the intervening
period of being treated as unauthorlzed leave wrthout pay shall follow the
wording that the interveninig period shall be treated as on active duty with
pay and alt other attached benefits.

.-
Tm

LY




6.

O
That similar and identical Ijat__ure of case whicfl was also the outcome of the -
same departmental proceeding has also been allowed by this Hon’ble
Tribunal with all back benefits. 3
o - P

In view of the above humble submnssnons and on the

" acceptance of the instant: Appllcatlon / petition, this Hon’ble Tribunal

Dated:

may graciously be pleased to amend the floating error and the judgment
of this Hon’ble Tribunal; dated 29.05.2023 and allowed the Appeal by
setting aside both the lmpugned orders dated 30.08.2021 and 01.12.2021

and reinstate the Appellant /  Applicant - with all back benefits -

accordmgly
‘u I . e

<Xxp fﬁg?jlf/}&ppéllﬁt

Thrbugh As L_,—J‘“P
o - ASHRAF ALI KHATTAK

Advocate;
Supreme Court of Pakistan

%
Ali Bakht Mughal -

Advocate
‘High Court, Peshawar
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BEF ORE THE HGN’BLE KHYBER PAKHTUN KHWA SERVICE..'-

TRIBUNAL PESHAWAR = @ R
Ayat Ullah......... ereneeereeensesnarens eaerenans ... Applicant / Appellant
| |  VERSUS
The Regional Police Officer, Kbhat & Others «..ec.eeeeunn.n. Respondents
AFFIDAVIT -

I, Ayat Ullah, SHO, Police Station, Cantt: Kohat, do hereby solemnly
affirm and declare on oath that the contents of this Application are true
and correct to the best Qf my knowledge, and nothing has been

concealed from this Hon’ble Tribunal.
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RHYBE’R PAKHTUNKHWA SERVICE TRIBUNAL
PE?HAWAR

. BEFORE)  KALIM ABSHAD KHAN ,., CHAIRMAN
M. AKBAR KHAN ... MEMBER (Executive)

Service Appeal No. 205/2021

~ Date of presentation of Appeal........oeee. 31.12.2021

Date of Hearingi: ' iveureevveeriosivrennannsnn 29.05.2023
Bate ofPecislon......coovvv i .28.08.2023

Ayat Ullah, SHO, Police Station, Cantt: Kohat.

P T O R R e s s tesvsiesssssea s dppellant

Versus

. The Régim;ai Police Officer, Kohat Region Kohat.
The District Police Officer, Kohat, -
eussesatosasesansssressaannesrrrn crronssenvesrsecrvererns vessessnenl RESpondentys)

R

Present: _ .
Mr. Ashraf A Khattak, Advocate. ... For the appellant.

My, M_uha_mmad Jan, District Altorney......ccccoviiiveennn JFor 1esp0ndentq

P

APPEAL UNDER SECTION 4 OF THE KHYBER
- PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 READ .
WITH POLICE RULES, 1975 AND RULE-19 OF GOVERNMENT
SERVANTS (EFFICIENCY AND DISCIPLINE) RULE, 2011
AGAINST THE IMPUGNED FINAL ORDER OF THE
RESPONDENT NO.1 BEARING ENDST NO.19063/EC DATED
. KOHAT THE 01.12.2021, WHEREIN HE REIJECTED THE
DEPARTMENTAL APPEAL OF THE APPELLANT PREFERRED
AGAINST THE ORDER PASSED BY RESPONDENT NO.2 VIDE
OB NO.590 DATED 30.08.2021, WHEREBY HE AWARDED
_PUNISHMENT OF STOPPAGE OF THREE INCREMENTS
Wl'IHOUT ACCUMULATIVE EFFECT AND INTERVENING
PERIOD WAS TREATED AS UNAUTHORIZED L{‘AVI*

WITHOU’I l’AY




Pagez

» e} \f\\
~

F .
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Cyh Ii )  JUDGMENT
X é ! ARSHAD KHAN (‘HAIRMAN Brief tacts leading to filing of

m& iﬂﬂ'&am aﬂpeal ang mau e sampmlnam of oass MK N@, 1903 Hatad

15-.12‘:20"19 re-gistered at Police Station City Kohat U/S 365 P.P.C reported

regarding the kidnapping of his son by a person in police uniform. The
.glunners of the appellant had allegedly telephonic contact with the charged

usid béfore and after occutrence. The appellant was also suspected for

cqﬁtact with the accused on the eventful day i.e. before and after the

occurts !we He was charged sheet alorigwith stateinent of allegations, where-

|¥‘

aher he aubmltted reply and after issuance of the final show cause hotwe
aﬁpclia:m; :was awarded major'-punishment of dismissal from service vide
ordcr ‘défcd 16.01.2020' that{ feeling aggrieved, the appellant preferred
departmemal appeal on 20.01. 2020 which was disposed of on 25.06. 2070
ﬂ‘ka‘l the .appeliant lhen filed service dppeal No. 3325/2020 whlch was

pﬁantially accepted vide Judgmen.t dated 28.07.2021 and the case was remitted

to the department with the direction to receive reply of the appellant to the

e

fipal ,«;hc;;w, cause notice within seven days of the receipt of this judgment and.

then td;pass a speaking order according to law; that the respondents issued

i

final si‘ugwg'caﬁse notice to the appellant which was replied by the appellant;

L

that tl}é.~:es_.pondent No. 2 impésed minor punishment of stoppage of three

inc.renﬁé_hts without cumulative effect and the intervening period is treated as
i l Zii ) :

-f

m.—auf.hor. ed Jeave without pay on the principle of “No work no pay’ v1de

“ impug'ned_ order dated 31.08.2021; that the appellant preferred departme

Y
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Qiépfeél '?g;a"ifxst the inipugned order on 26:09#20&1 which was rgjected on
130.1 112021, hence, the instant service appeal.

i L
1 I . ' 1
| . R . T

| 27 OD receipt of the app"eal and its admission to full hearing, the -

.

i _1‘éspo'ndé?iis. were summoned. Respondents put appearanc'e and contésted the

appeal by ﬁhng their respectwe written replies raising therein numerous

claim of the appellant.

It

3. We have heard learned counsel for the appellant and leamed District

Attorney. for the respondents.

LT
Lot
ot

4 'Le-a:ijn_ed counsel- for apf;e]lant contended that the appellant has not

been treated in accordance with law, rules and policy governing the subject

A
i

ar:d_- ac't'ed"in violation of Article, 3,4 and 10A of the Constitution of
Parikist‘an,_'_- 1973. The appellant -was neither charged by the complainant nor
O U : E : .

Enqmry Qfﬁcer of the criminal case procured any évidence which could

|

|

legal and faetus] abgeetmns; The deferise setup was a tetal denial of the

connect the appellant with alleged accusation provided in the charge sheet
and stateinent of allegations. Since there was no evidence against the .

‘

apnetledt, therefore, he has not'made an accused person in criminal case. In

| ‘the cifcumstances the penal impugned order was not tenable in the eyes of
| law an'dfi'iiable to be set aside. Lastly, he submitted that the instant appeal

mignt be;accepted.
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it barnd uir S9.05.2023 by Divivion Bench comprisig of Mr. Salon Asiteed Ll b i,
CE ke Ko Member Exzontive, Khyhar Pakbtikdora Service Fribunal. Pesfemar.

5. .This_ fiffiburial in its earlier judgmen_t in service appeal No. 3325/2020
tit}edr-’.‘,&yat Ullah versffls Inspeétor General of Police, Khyber Pakiiunidiwa,
Pééhaw‘zf;: and two others” has found in para-6 and 7 as under:-

i w6 In view of the above, without louching other
| " merits of the case, this Bench is of the opinion that
' consequent upon the completion of inquiry
! conducted against the appellant he was served
“ with final show cause rotice on 15.01.2020 and he
T WA POGUIRGH T6 UV DHUSR IR POIFEAINY (0 Hio Sifi]
" show cause notice within 7. days of its.delivery but
. on the very next date, i.e. on 16.01.2020, impugned -
. BPEIEP WA ptisved, veleréby indajer punishment af
- dismissal " from service was imposed upon
appeliant. It has been mentioned in the impugned
order that the appellant was served with final show
cause notice, reply was received and found
unsatisfactory, whereas, from the record it is
crystal clear that appeilant was riot given proper
 opportunity and no such reply was submitted by -
‘the appellant to the final show cause notice.

7. Keeping in view the above discussion, this
o he appeal is partially accepted and case is remitted to
* _ the Department with direction to reccive reply of
' the appellant to the final show cause notice within
7 days of the receipt of this judgment and then to
. pass a speaking order according to law. Parties
are left to bear their own costs. File be congigned
to the record room.”” . o
_ S N
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6. ~on :-enm_pd, a show cause notice was issued to the zippel_lant and he
waé' heard in person, where-after vide order dated 31.08.2021, although the
appellant was reinstated into ser'&ice, but a minor punishment of stoppagé of
ﬂn-.ée annual _ilncreméﬁts with éumulative effect was imposeﬂ upon him.

P

Abg,cd from the said impugned order, he filed departmental appeal,

‘which Was'rejected on 30.11.2021 and, hence, this appeal. After reimission of

this case; the service appeals of two other officials, who were also proceeded

as a resuit of the same enquiry, were allowed by this Tribunal vide judgmepNSZy
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' main 'aecused'was discharged vide order of the leamed_ Judicial Magistrate-i1
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dated 0?&12;2021 reinstating them in service 'with all back beneﬂts. The crux

of the ju&!gmeﬁt of the Tribunal is that the com.plainant party of case FIR No.

\

1593. l;;étd patched up the matter with the nominated accused Farhad and

-
on 10 IO 2022; that one of the appellant was Driver Constable with S8HG,

Ayat Ullah present appellant;; that he was not charged by the complainant in

i"‘lR' that the allegatiens in maspeel' of eanrtus oY the afa};iﬁllm'ﬂ af lil'lﬂha twe

appeats with the nommaied accused Farhad in case F IR No. 1593 had also
no force as lhe accused Farhad was not charged by the complamam party.
Apazt hum above, in the statement of Anwar Shah, Inquil Y Off icer, the

a'legatlorts dg,alnst the appel .—.mt could not be proved, as no evldence was

tollected regardmg the factum of brmgmg the complainant and the abductee

t

in the \711'2 car (case pmpett/ of same case), alleyedly in thc use of the

a‘ppeliant._.Similarly, Israr Khan’s statement was recorded during the
R ,
enqu;ry, whetem too nethmg, about the allegatlons against the appellant,

was 1efe1red Samie is the case w1th the statement of Mst. Fatima Gul

compi‘a:.r‘mtt of the crlmmal case. She rather denied the presence of the
a];pellant with the Vitz Car. In.lthe charge sheet besides other two irrelevant
al.;}legation_s' one material allegatit'm was, that the appellant had contact with
thjé 'Igcgq}s‘._ed'en the eventful'day ie. bef’ore and after the occurrence.
Regarciéittél' this allegetlen the enquiry officer has, though, foundlthat the
COl“tdCt of the appellant with the accused of the cnmmal case was

e':tt,.bllsh 4'1 yet there is nothmg, in suppont of the findings, placed on record,

espema!lg :\:wl_ten the complainant did not charge the accused for the offe)
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Thel‘efpl'_';f,'._the allegation; agalnst the appellant could not be sald to have
be_é-n proved:

7. As.a sequel to the above, we are constrained to allow this appeal and

set aside the impugned orders déted_30.08.202l and 01.12.2021. Costs shall

. follow.‘th{:' event, Consign.

v

8..  Pronvunced in open Coéﬂ at Peshawar and given under our hands

and the seal of the Tribunal on;__i‘his 29" day of May, 2023.

3

KALIM ARSHAD KHAN
" Chairman

MUHAMNMAD L&A 1AN

L Member (Executive) ' i
g -
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B B - WAKALATNAMA |

i~ THE courT oF_SERVICL *’Elibu\f\.g;L PQS,MM

CLYd/f A\ Ck,\(\ | " Appellant(s)/Peiitioner(s)
| . VERSUS o
R ?\Q‘\&\\‘OV\QQ __ Rallee

aff\ cew L & VS ' Réqundenrﬂ?)

Iwe  aYQh t UWlan do hereby appoint
Mr. Ashraf Ali Khattak, Advocate Supreme Court of Pakistan in the
above mentioned case, to do all or any of the following acts, deeds and
things. “

1. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith. -

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

[

To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings.

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof 1/'We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

Attested & Accepted by

As \/—J’\\\f’:

| : ' Ashraf Ali Khattak
| Advocate, _
Supreme Court of Pakistan




