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Form- A
FORM OF ORDER SHEET
Court of
Implementation Petition No. 971/2024
S.No. Date of grder | _E)_rao_r 6; other proceedings with sigqualm'-e-o.f.ju-dg(: T
proceedings '
Rt B — T
1 29.08.2024 The implementation petition of Mr. Asadullah

Khan submitted today by Mr. Amjid Ali Advocate. It is
fixed for implementation report before Single Bench at
Peshawar'on 24.09.2024. Original file be requisitioned.
AAG has noted the next date. Parcha Peshi given to
counsel for the petitioner. |

By order of the Chairman
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v % BEFORE THE KP SERVICE TRIBUNAL
PESHAWAR

xeendion fletiBiou Mo =69 [assu

Inre:
Service Appeal No 946/2018

Asad Ullah Khan, PMS (BS-19)
Additional Secretary, Board of Revenue KP,
Civil Secretariat Peshawar ............ Applicant/Appellant

VERSUS
Provincial Govt of Khyber Pakhtunkhwa through
Secretary Establishment Department, Civil Secretariat,
Peshawar and others ................. Respondents

S.No | Description of Annexure Page
Documents

1 Application for
implementation along | -3
with affidavit
2 Attested copy of A
judgment dated LrFlZ,
| 27.07.2021
3 Copy of the letter dated B
| 30.08.2021 and registry 13-y
slip .
4 Copy of the application C '
for _ .
implementation/Executi | : IS 16
on
5 Copy of the notification D i 7
dated 12" January 2023 |
6 Copy of the objection E f
petition along with reply §-2o
7 Copy of the order dated F
21.11.2023 2
8 Copy of the order dated G -
12" June 2024 22733
9 Wakalat Nama | 24

/7 .
Appellant/Applican
Through /

Amj I{Mardan)
Advoc '

| Supreme Court % ‘
Dated: *7.08.2024 v O

iy ADVOCAT




N - BEFORE THE KP SERVICE TRIBUNAL

Inre:
Service Appeal No 946/2018

Asad Ullah Khan, PMS (BS-19)
Additional Secretary, Board of Revenue KP, :
Civil Secretariat Peshawar............ Applicant/Appellant

VERSUS
1. Provincial Govt of Khyber Pakhtunkhwa through
Secretary Establishment Department, Civil
Secretariat, Peshawar

2. Chief Secretary, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar

3. Chief Minister, Khyber Pakhtunkhwa/Competent
Authority, Chief Minister Secretariat Peshawar
........... ....... Respondents

-APPLICATIION FOR IMPLEMENTATION

OF JUDGMENT OF THIS HON’BLE |
SERVICE TRIBUNAL, PESHAWAR ‘
DATED 27.07.2021 PASSED IN SA NO

946/2018 IN ITS TRUE LETTER AND

SPIRIT.

RESPECTFULLY SHEWETH;

1. That this Hon’ble Tribunal has passed
judgment dated 27.07.2021 in Service Appeal
No 946/2018 (Attested copy of judgment dated
27.07.2021 is enclosed as Annexure A)

2. That attested copy of the judgment dated
27.07.2021 was sent to the respondent vide
letter dated 30.08.2021 through registered




Y

post (Copy of the letter dated 30.08.2021 and
registry slip is enclosed as Annexure B)

3. That respondents were not implementing the

said judgment.

4. That after announcement of order dated

27.07.2021, the appellant approached the
Department/respondents time and again for
the implementation of order passed by this
Hon’ble Tribunal, but in vain.

5. That having no alternate remedy, appellant

approached this Honorable Tribunal in
Execution Petition No 238/2022 in SA No
046/2018 (Copy of the application for
implementation/Execution is enclosed as
Annexure C)

6. That during the course of

execution/implementation, respondents
produced Notification dated 12" January 2023
wherein appellant is granted proforma
promotion from PMS BS-17 to PMS BS-18 w.e.f
13.01.2017 instead of 10.05.2016 (Copy of the
notification dated 12" January 2023 is
enclosed as Annexure D)

7. That respondents filed objection petition

before this Hon’ble Tribunal which was

contested by the appellant by submitting

written reply (Copy of the objection petition
along with reply is enclosed as Annexure E)

. That this Hon’ble Tribunal vide order dated

21.11.2023 dismissed the objection petition
with direction to the respondents to submit
proper implementation report by
implementing the judgment in true letter and
spirit (Copy of the order dated 21.11.2023 is
enclosed as Annexure F)

. That strangely enough, in violation of the

earlier judgment dated 27.07.2021 and order
dated 21.11.2023 passed by this Hon’ble



Tribunal, the execution is filed vide order

dated 12" June 2024 which is illegal against
the own orders/judgments of this Honorable

“Tribunal (Copy of the order dated 12" June
2024 is enclosed as Annexure G)

10.  That appellant has been declared
entitled for proforma promotion from PMS (BS-
17) to PMS (BS-18) w.e.f 10.05.2016 whereas
respondents have partially implemented the
judgment w.e.f 13.01.2017, therefore the
judgment under implementation/execution
has not been substantially implemented in true

~ letter and spirit.

11. That when this Hon’ble Tribunal rejected
the objection petition and directed the
respondents to submit proper implementation
report, therefore, there was no occasion tofile
the execution petition.

It is therefore humbly requested that, on
acceptance of this application, the
respondents may kindly be directed to
implement the judgment dated
27.07.2021 passed by this Hon’ble
Tribunal in true letter and spirit by giving
effect to the proforma promotion
notification w.e.f 10.05.2016 instead of
13.01.2017.

Appellant/Applican

Through
Amjad Ali{Mardan) - |
ne Advocate ._%04&4/ %
Dated: &) .08.2024 Supreme Court ADVOCATE

| | SUPKEME COULK &
- AFFIDAVIT
|, Asad Ullah Khan (appellant), affirm and declared
on oath that the contents of the application are true
and correct to the best of my knowledge and belief
and nothing has been concealed/from this Hon’ble
Tribunal. :




" BEFORE THE KHYBER PAKHTUNKHWA SER
. TRIBUNAL, PESHAWAR o
. T B D ¥hvher ‘l"akhtuk?vwa
o o .. ) ' ' bcrviq.t."lllbuunl .
Service A 1N qgé /2018 - '- :
ervice Appeaa O _ . ' . @ Dinry No. _'.XLB— ‘g i
| | -2-6 o
: ) . D ated mm————eesrem 31 -1 . ‘
Asad Ullah Khan . _ _ N
Section Officer Home Department, - . L ‘
Civil Secretariat, PeShawar .........c.oeeueeunvene... .Appellant
VERSUS | )
o i, Prov1nc1al Govt, of Khyber Pakhtunkhwa, through
P - Secretary . Establishment Department, Civil

Secretariat, Peshawayr.

2.  Chief Secretary Khyber Pakhtunkhwa Civil
Secretariat, Peshawar.

3. Chief Minister Khyber Pakhtunkhwa/ Cornpetent
- Authority, Chief Minister Secretariat, Peshawar.

.. .Respondents' |

SERVICE APPEAL U/S 4 OF SERVICE

TRIBUNAL ACT, 1974 FOR' SETTING

ASIDE. THE IMPUGNED FINAL

.  APPELLATE ORDER DATED 18.07.2018
¥ edto-dey"- AND PS ORDER DATED 28.12.2016
. CONSIDERATION OF APPELLANT FOR .

ff.ﬁtlgar PROMOTION FROM BPS-17 TO BPS-18 _

Re_spectfully Sheweth:-

1)  That appellant is a PMS Officer vide letter dated

- 03.03.2009. (Copy of appointment lettex is Bnnex“ll”)_ |
- 2) That the respondents never offered any mandatory o

training for promotion to BPS-lB wef 03 03.2009 to-
' 04.08. 2016 to the appellant. |

.'4. 0l J:".“ '

'8 That the respondents cal.led meetmg of Provmcml TTPSTED ’
K Selectlon ‘Board on 10. 05. 2016 and deferred the | |




" Service Appeal No. 946/20] 8

) . S Date of Institution 31072018

Dare'ol’Dec‘ision e 27.07.2021
/‘ - AsudUllah KBan",

r.
(Appeliant)

VERSUS

The  Government of Khyber Pakhtunkhwa, through Secretary  [Est
Department, Civil Secretariat, Pe

ablishment
shawar and two others.

(Respondehts)
Present:
MR /—\M.iAD-ALI, _ : : IFor Appellant.
Advocarte : '

MUHAMMAD ADEEL BUTT, :
Additional Advocate General . === For resp_dndqnts.

AHMAD SULTAN TAREEN - CHAIRMAN -
ROZINA REHMAN - MEMBER(JudiciaI)

JUDGEMENT

AHMAD SULTAN TAREEN, CHAIRMAN:

-The appellant named above’

invoked the jurisdiction of this Tribunal through service appeal described above in
the heading challenging thereby the recommendation of Provincial Selection Board
(PSBY as 1o deferment of his promotion and purporting the same bein

tacts and faw on the subject.

i
: J '
02, The facts precisely include thar appellant was serving ?s Section Officer (BS-
[7). The PSB met on 10.05.2016 and as result of this meeliitg, the promotion case
_ : : | '

* of the appellant 1o the post of BS-18 was deferred due to |

‘The respondents ot't'_‘eréd 14 weeks tra ininé Tor promotion ror! BS-18 (o the uppé[ lant AT'TESTE' |

eller datt;_d 06.12‘.20!-6. On 28.12.2016, ’

Jo. -
ack of mandatory training,
l

which he successfully compicrcd vide |

| | c . ST Faty
meeting of PSB was held but again promaotion of the ap‘pe“i-' - was def : *A-‘

|

g against the B J




»

f

e | |

b . ,’. i : | & _ 2 ., g ;
i ‘ * . “HY }
o . !

pending inquiry against him. Feeling aggrieved, he filed departi-mental appeal on
16.01.2017 which was rejected vide order dated 18.07.2018. A§ a matter of next

. remedy, present service appeal was preferred and admitted ["orli full hearing with

| o
notice to the respondents. They on attending the proceedings fhave filed written

| _
reply/comments refuting the claim of appeltlant for the relief as-sought by him in the

memorandum of appeal.

!
f
| | | |
03. We have heard the arpuménts and perused the record. :
|

' ’ . R . ‘ .

Ii 04. Lt was argued on behall of the appellant that the facts and igrounds brougi to
P

L i

fore in the memorandum of appeal were sulficient for | setting aside the
1
i

- recommendation of P.S.B as to deferment of appellant’s promation but in view of
_ i

R R e NI 3 P

the changed circumstances, no need is left to argue the appeal on its facts and

: _ : [ '
ground; when the appellant has been promoted during pendency: of this appeal. The

| . | .
learned counsel for the appellant extended his arguments for; amendment of the

e AR L

appeal. He argued that this Tribunal is competent to aliow the afmendmem in appeal

i
and 1n case of the particuldr amendment us sought for this appeal, it will shorten the - :
| i
S oqe,e . | .
course ol litigation. However, learned A.A.G opposed thfi, arguments of the

appellant’s counsel with submissions that the appeal has beccu;ae infructuous when

: o !' | .
the main relief as sought has been granted to the appellant out of court. It was

| | |
further submitted that thee appellant is not entitled to press [“orii proforma promotion :

by seeking amendment in present appeal. i . - : |

; ‘ - o

. , ! | )

05 In view of the facts noted hérein above,it is an undeniable facts that name ot
|

the appellant was included in the working paper for promotion J:'ﬁ'onrl BS-17 to BS-18

!
for consideration of PSB in irs meeting held on 10.05.2016. |Mis name is listed at

serial No.12 of the table containing the recommendation of the PSB as part of the

! _ e |
. . . . | . 'STED
minutes of said meeting of PSB on the sub_mct_of promotiion of PMS (BS-17) ' :

_ ] i,
Officer 10 BS-18. Copy of the said minutes is available on file. According &b A‘

|




. Yo o il i
. "?'."" E* (Y1

L recommendation of PSR against name of the appellant at serial No 12.in the said
table, it is there that the Board in its meeting held on 10.05. 2016 29.06. 20

J

27.07.2016 and 29, 08.2016 reconime hig prommi’on as he hadnot

nded 1o deler

p'
undergane lrei’ining mandatory for pmmolmn PSB further noted that he has now

t
|

an enquiry against him s
i

appellant  became
|

undergone handatory ermmg for promollon however

pending. PSB recommended to defer his promotion. The

aggrieved from the said recommendation and preferred derimi*tmentai appeal
obviously in‘vain and ljheg'eal’tel', '.he is here through service appt?-'al at hand. During
S the course of pendency of this appeal, he submitted a civi| miscelianenus application .
| which w

4% PUt up to the court with relev

ant appeal on 08 03.2021, as yel awaiting

|
r'
the formal order as to its fate, We have noticed that 7 copy of notification dated
. ! .
_ ’ 21.01. ')021 has been annexed with lhc said application ag annexure-K at puge 23.
: : ‘!
. - Accordingly, the appeli:

ant on Fecommendations of the

PSB in its meeting held on
3.12.2020 has be

. / .
€0 promoted among others on regular basis wiih immediate effect.

J
Certainly, this is 5

which by s im pact has changed the course of Appellant lmpe!hnL him to qeek

amendment in the memorandum of appeal. Therefore, it has become expedient to

ST Gl e

consider this changed situation for its fitness 1o

SYYEe

application of molding reljes

l
principal to p[CVCf‘Il the likelihood of mullmhuly ol proceedi mngs.It The

——

fitness for

e

|
application of saig principle dependent upon existing of certam prevequisites.

I
Ac,wrdmyv tf there is 3 qub%cqucnl bceurrence of an event, which has the potential
e of impacting {he rc!ic—:l"sought by the parties to the suit, the LOLU[ can take cognizant
Of this charge to mold the relief in the interest of justice even tli-'lough i
;

i
in consonance with the relief sought by ¢ ies. Thi

. ! _
the parties, Ih:s approach adopted by the
court s known as “molding relief”, This pnnuplc 1$ dpp[!(,dblb 0 civil matters dnd
.
i we go back (o history of |ls application, the mothu ,'udwnenl on its application jy

n the case of My, Amina Begum vy, 'Mei:er G‘!w!amDas .




_rccf11.11':1..1_;c'11c_lat;0|1 of PSB algainﬂt name o_f _the appellant at serial Iffo. 12.in the said
IdhlL .it is there _l‘h.:ll'. thc_Board i'n its‘ ﬁlt:(—:l‘illg hé](l on l0.0S.;"OIG, 29.06.2016,
'2'?'(}7.2(”6 and 2‘.).{)8..2()16 recommended o defer his promotjon as he hadnot
und_efgcme lralin_ing mandatory for promﬂtion.‘ PSB further notec; that he has now
| I.undcrgone. mandatory training 1’61' promotion, however, an ehqu:'iry against him is
- pending. .PSB rccon'nrnénded to. defer his promotion. The lappetlant became

~aggrieved from the said recommendation and preferred departmental appeal
- _ - |

- \ . . 3 . ‘. - 3 . ! . ) ‘-. .
-the course of pendency of this appeal, he submitted a civil |11-|S'ct;;lilar1enl|s application

~ Accordingly, if there is a subsequent occurrence of an event, which has the potential
’ {
of impacting the reliel sought by the partics to the suit, the court can lake cognizant

of this.charge to mold the relief in the interest of justice even tl:mugh it is not strictly

J
!

()

K. | % I

(¥ 2l

|

|
:

!

obviously in vain and therealter, he is here through service appeal at hand. During

1
which was pur up (o the court with relevant appeal on 08.03.2021, as yet awaifing

_ L I < X
the formal order as o its fate. We have noticed that a copy of notification dated
21.01.2021 has been annexed with the said application as anncxure-K at page 23. -
. : |
Accordingly, the appellant on recommendations of the PSB in its meeting held on -
: |

© 3.12.2020 has been promoted among others on reguiar basis with immediate effect.

|

- Certainly, this is 0 new event having taken place during pendency of this appeal,

which by its impact has changed the course of Appellant impelling him to seek
: ! -

amendment in the memorandum of appeal. Therefore, i1 has become expedient to

consider this changed situation for its. fithess to application of molding reliet

|
principal to prevent the likelihood of multiplicity of proceedings. It The fitness For

application of said principle dependent upon existing of Gertain. prerequisites.

in- consanance with the relief sought by the parties, This approach adopted by the

court is known as “maolding relief™ This principle’is appIicaht,e in civil matters and

it we go back Lo history of its application, the imather judgment on its application is
in the case of Mst. Amina Begum Vs. Meher GhulumDastqgir (PLD 1978 SC




~

{

|

|

| R | o
o T
. - -
{

!

220). I\cham.c upon Lhe said |uc!9mem in Lhc prcu,dunt law is quite constant, where
_ _ _ _ i _

. the applitation of moulding of relief in view of changed circumstances isdeemed -

necessary by the superior courts. However, application of this principle is subject to
certain conditions as deducible from the jurisprudence haviugjso far developed
: _ i - .

under the precedem law relating to the said principle and may jbt: enumerated as
L . . !
follow:- |
1. That rhe relief, as claimed originally has, jby
reason  of  subsequent events, become

inappropriate or cannot be granted. I|
2. That taking note of such subseﬁueni eventj or
changed circumstances would shorten lltlg;lt'lon
and enabte complete ]Ubtl(‘.e being done to lthe
parties; and . ;

3. That such subsequent event is brought to lthe
notice of the court promptly and.in accnrdajucc
with the rules of procediiral law so that i the
opposite party is not taken by surprise.

- ; . ) . o o | . ’
06. Tesling the case of the appellant on touchstone of the condition necessary

lor application of moulding relief, the reliet as sought by the ap:peilant originally-in
P

s present appeal has, by reason ol hi§ promotion L’hrough notification dated

24 01 2021, hasbecome infructuous. On the other hand, the Appellant is still

HYLT u.vcd hC]IL\fl!lE l]‘ldl hc should have been granted plomollon lrom the dau, when

' S

_his case was submitted o PSB for Ihu first lim(-: and deterred. |
' |

i

07. - Taking notice 0] z’\ppt”dﬂt 5 promotion. by lhe said notification dated
_ | .
21.01.2021 coupled wit]] his grievance, we are constrained Fm observe that this

- suh;zequenl event if taken in to account tor the sake ol justice, ajquestion is made oul

\Vhtlhtl the appclianl was entitled for promntlon from the date When his case for the

}

R
TTESTEE?M time was deferred by PSB or trom the 1mmcdtate effect hs gwen to I'lll'l'l v:dc
|

gxnm,m,wnuhml.un dated 21 Ul 2028 It this quu,l!on (s I‘,ll unddu:mizcd dnd 1hc appellant

’ “ g l‘ lkhluk“w. . H
' : Ivimant T
hawar appeil at hand is dlbmlSSCd having hmee 1nlructuous,J

it wlil -l'esult into

l
g
|
i

Loagrestetydie st



multiplicity ol proceedings inchuding that the appellant has to file departmental

I
he fails to get redressal of his prayer in departmental appeal; he will have (o file the
. |

service appeal which consequently will engage the department for written

reply/comments and then it will engage this Tribunal to decide. the said appeal

“ultimately by determination of the same question having no come'up here before us.
_ _ |

: (
So. we are of the considered opinion that il the stated guestion is taken for

determination here in this appeal, it will necessarily resultin ishortening of the
. 0

respondents are also not being taken by the surprise for determination of the said

| -

amendment of the service éppeal i pursuance to the subsequent ;event of promotion
mniﬁcalion (lzlte_(!-21.0!.2021 of the appellant. Again it will l'es;}IIt in to |.nult.iplicil'y
of Irhe proceedings i we go after disposal o.I" the said appjicalion “asking _thc:_-
respondents 1o I:]le their reply, hearing the arguments thenll passing. the. order
_ certainly at-risk of challenge by either party feeling aggiieved. ":I_"herf:'fbre, we deem

ourseives from disposal of the application for amendments of appeal albeit it will

remamn part of the main file; and we will prefer to take up the question formulated

i
i .

. ' !
above for determination as to justifiable date of promotion of the appellant.

PSB on 10.03.2016, 29_.06.2016, 27‘07.'2{)16 El!‘ld?9.ﬂ8.2016 111;51 his promol.itm was

A 'FTFSTE ' ' |
. |)10mmmn However, the '1ppeilcml was found hl for prom()tmn in meclmo 01 PSB

akhlukllwl .
3 G unal ’ ’ i [

appeal for seeking proforma promotion from the date of his firstideferment, and if

e . o . . é -4 N .
- lidgation and enabling complete justice being done to the parties. Moredver, the

question when the appellant has alrcady moved civil miscellaneous application for
|

it in interest of the parties and to avoid multiplicity of 'proci:eedings to restrain

08, [tis an undeniable tact that the concerned department extended the benefit o

the appellant by including his name firstly in the working paper presented before
defcrrcd mainly for lhg reason thar he lnd not unclergonc trammg 111'1ndat0ry rm

MWFHIM(! on 28.12. 20]6 al‘[cr his having un(lt.rvone the training which 'previously_

m*.ullc.d in to dt,lf.lment ol his promotion but at lhlb rime, his Jpromollon \mq again

TR TR ST e <L LIT
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|

celerred due 1o pendency of an enquiry against him, The given,acc;hun_t"o!’del'erment o i

of appellant’s promotion successively leads to an inference that the same in his case :
S I _ '

was” owing to the circumstances beyond his control. However, when the

. : | _
circumstances changed, he now has been promoted to the jhigher post with

- immediute eftect on 21082021, Tt is a matter of law in light of s{ccnnd explanation

to Rule-17 of the Khyber Pakhtunkhwa (Appointment, Promotion and Transfer)
. - I ]
Rules 1989 that the supersession of a senior person strips him off from the right of

his sentority over a junior person promoted in ¢onsequence of %uperscssion of the: -

former notwithstanding  the effect that he ie. former was ;Jalso subsequently
prometed but there is a rider in the same explanation that the junior person have not
becn deem to have superseded a senior person, if the case of|a senior person is g

deferred for the time being for want of certain information or 'l'lor incompletion of

“record or for any other reason not attribuled to his fault or demerit. . When
-. _ _ |
juxtaposing case of the appellant ro the said rider, the nomination of a government L

. _ ! '
servant for mandatory (raining for promotion is a matier of discretion” of the

competent authority and a civil servant cannot compel the Icic:parl‘nwnl' for his

nomination. lin this eventuality, the reason ol absence of the mandatory training is ' . 5

nol attributable to the civil servant. However, there can be anolhicr eventuality that a
civil servant is nominated for training but he fails to avail the cglance; he in case of

such eventuality is al risk of auribution of lacking of the nelessary waining for .
- | J | g

promotion and if in the matter of such eventuality, the promotiorp ol a civil servant is

deferred; he may not be able to claim proforma promotion. z"l\nyhcnw._ the case of -
appellant before us is one attiacting the first eventuality that he was not nominated ' o
for raining. Therelore, his deferment on such count is not workable to deprive him
roin the right of seniority at his right place with those colleagues who got
rTESTEY e N ority at his night pl: _ polleag 2ot

promation when the promotion of the ap[ﬁe]lant was for the ﬁ}rs’t time deferred for

tENAMlNgu : . . o . :

¥ T Hau kb . R . . X R T . - .

Pk vice " -ﬁ.'ﬁ";é‘:ﬁ.“iﬂ his mandatory ftraining. As far as the deferment of appellant promotion,
FEBxAwar . - : '

J ) . '.._e



same obviously paved the way for his promotion made vide|notification dated
21.01.2021. Henceforth, the reason of pendency of enquiry, if was attributable to the
Cappellant in deferment of his promotion on 28.12.2016., has now vanished. As
cu.'mul'ative eftect of the said discussion, the appellant is. held en titled for proforma
_.pronml'ion from 10.05.2016 when his n_allne reflected in.the wo ;killg___ pa])er‘. I’él‘ the
I:';.r_s;t.l'_i'i_ﬂe came: L[]'!d.(:_'l' cn|'1s:icle|‘ation be‘f."ore_'l’SB necessitating its acuializ-.at_io_n othis
pm't‘or.ma promotion 'p|1dér due course. This appeal stands disposed of in the.given
"'rcrms with directioﬁ to tlﬁ: respondents to issue nec.essary c‘orrige_:ndpm;_of ‘the

notification dated 21.01.2021 accordingly. There is no order as 1o costs. File be

“consigned to the record room.

ANNOUNCED
27.07.2021

(AHMA

i
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Date af Presentalio
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Nuﬂ'bﬂ of Wordf '! ' : - .
b o i
Copyng Fee f // R AR R
Urgent _/%// i N
Tmal—?——j‘?‘ﬁ/(ﬂ,———— _ '

© Name of Cép‘;:é_c.st. -, , q/ﬁ ]? ol
Date f\fCt)“" ot e . -

n of Apnl;cwtmon,ﬁﬁd W -

linked with enquiry pending against him, is concerned; his exoneration from the
= & 2 . .

TAN TAREEN)
CHAIRMAN.
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BEFORE THE HON’BLE KHYBER PAKHTUNKHW}[ SERVICE

Inre:

SA No.946/2018

Asad Ullah Khan, Section Officer

TRIBUNAL, PESHAWAR

Home Department, Civil Secretariate, Peshawar

....Appellant
VERSUS

The Government of Khyber Pakhtunkhwa, through
Secretary Establishment Department, Civil Secretariat,

Peshawar and 02 others

........... Respondents

APPLICATION FOR IMPLEMENTATION OF
JUDGMENT OF THIS HON’'BLE SERVICE
TRIBUNAL, PESHAWAR DATED 27.07.2021
PASSED IN SA NO.946/2018 IN ITS TRUE
LETTER AND SPIRIT.

Respectfully Sheweth

Sir,

Appellant humbly submits as under:-

That this Hon'’ble Tribunal has passed judgment dated
27.07.2021 in Service Appeal N0.946/2018. (Attested

copy enclosed as Annex “A"™)

That attested copy of the judgment dated 27.07.2021 was

sent to the respondent vide letter dated 30.08.2021
through registry. (Copy of letter dated 30.08.2021 and
registry slip are enclosed as Annex “B")

That the said judgment has not yet been implemented.

That after announcement of order dated 27.07.2021, the

appellant approached the Department / respondents -
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time and again for the implementation of order passed
by this Hon’ble Tribunal, but in vain.

5. That the respondents are willfully avoiding act upon the
order passed by this Hon'ble Tribunal.

6. That the Iappellant have right as per Article-4 of the
Constitution to be dealt with accordance with law and is
also entitled to be re-instated in service with all back

benefits. .

It is, therefore, humbly requested that,- on
acceptance of this application the respondents may -
kindly be directed to implement/ act upon the order
of this' Hon’ble Tribunal in its letter and spirit.

Appellant 4;(/ [i;
" ADVOCAN
through d#4 ,lLMp Consy
Amj Mardan)

Advocate
Supreme Court of Pakistan

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents
of acdompanying Application are true and correct to the best
of my knowledge and belief and nothing has been concealed

from this Hon’ble court.

Deponent
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SUPREME COURT



GOVERNMENT OF
KHYBER PAKHTUNKHWA

;' ©  ESTABLISHMENT DEPARTMENT O
e f ?J Dated Peshawar, the January 12, 2023

¢ sesaro - NOTIFICATION

O.SO{E-1ERAD/5-1/2023, In pursuance of the Judgment passed by
the Khyber Pakhtunkhwa Service Tribunal, Peshawar in a Service Appeal
No. 946/2018 dated 27.07.2021 and on the recommendations of the Provincial
Selection Board, in its meeting held on 18.11.2022, proforma promotion is
hereby granted to Mr. Asadullah Khan (PMS), Additional Secretary/Secretary
(NMAs), Board of Revenue, Khyber Pakhtunkhwa, from PMS BS-17 to PMS BS-18

w.e.f 13.01.2017, subject to final dedision of the CPLA pending in the Supreme
<

Court of Pakistan.
CHIEF SECRETARY
GOVERNMENT OF KRYBER PAKHTUNKHWA
ND OF EVEN DAYE
Copy forwarded to the:

1. Senior Member Board of Ravenue, Khyber Pakhtunkhwa.

2. Additlonal Chlef Secretary, P&D Department )

3. Principal Secretary to Governor, Khyber Pakhtunkhwa,

4. Principal Secretary to Chief Minister, Khyber Pakitunkhwa,

5. All Administrative Secretaries In Khyber Pakhtunkhwa (concerned).

6. Accountant General, Khyber Pakhtunkhwa

7. Director General, Informatian & PRS Department.

8. PSto Chief Secretary, Khyber Pakhtunkhwa,

9. PSto Secretaries, Establishment & Administration Department.

10. PS SS{E)/SS{Reg)/AS(HRD)/AS(E)/ DS(E.)/SO(E.IT)/SO(E.Y) E&AD,

11. PA to DS{A)/SO(Secret)/Estate Officer/ACSO C pﬁér{ Dy Dlrector (IT) and
Director Protocal Admlnlstmti n Departmenh

12. Officer concerned, Addihens{ Sectedary iniiAs) BoiR -

13. Crmtmller, Govt. Printing Pms, Peshawar

PH: No # 081-92105%
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Govcmmenlofl{hybcrthmugh(:h;c VERéUs»-.... ..... Appellant @
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e ReSpondents

correction of Decree/ Judgment dated 27.07.2021(Aanes-A) passed
lowing, amongst the other grounds;

i) - a_. .
G LFE The case of appellant was carlier processed-and placed before PSB in its meeting held on 18.11.2022,

A ¢ o J H M
:,’:“‘.'2:. . N \\hm.'c.m the PSB recommended 10 grant proforma promotion to Mr. Asad Ullsh Khan (PMS).
‘-.{ e | 3 g-i Additional Secretary/ Secretary (NMA's) Board of Revenue, Khyber Pakhtunkhwn to PMS BS-18
z Vwef 13.01.2017 (i.c. the date upon which his erstwhile juniors were promoted) subject to final

. A~
\ -
) .
. %3_/’ . / decision of the CPLA pending in the Supreme Count of Pakistan, Consequently, Estoblishment &

fication on 12.01.2023 {Aozex-B),

N ..
? Tripus® Administration Department issued necessary noti

b. That as per Para-lIl of the Promotion Palicy, 2009 a pane] of two senior most officer shall be placed

before the PSB for each vacsney in respect of promotion to BSI8 & 19. Therefore, the panel of officer
was comprised of the officers of double number of the available vacancies, and the name of the
appellont was reflected in working paper far consideration before PSB on 10.05.2016, however, the
appellant’s case was deferred due to his seniority position in seniority. Moreover, he had not
undergone mandatory training at that time which Is an important provision for promotion. Mere
reflection of someone’s name in working paper does not make him entitled for promotion, It is for the
DFC or PSB as the case may be to determino his sultability keeping in view availability of vacansies,
his seniority positian, service record & training evaluation report (in case of mandatory training).

c. That the respondents have already submitted implementation report (An nex-C),

d. That the respondents have already restored his seniority position, thus the orders of this Hon'ble
Tribunal are implemented. No injustice whatsocver has been done with petitioner,

In view of above, it is most humbly. prayed that decree/ judgment dated 27.07.2021 may be
corrected to the extent of date of promotion w.e.f 13.01.2017 instead of 10.05.2016. Because on 10.05.2016
the decree holder had not completed the mandatory tmining being prerequisite for promotion alongwith other

mandatory conditions.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE (@
TRIBUNAL, PESHAWAR -

- Inre;
Execution petition No.233/2022
BAppeal No.946/2018
Asad Ullah Khan ................ eeverseeees ....-....Appellant
' - Versus N
~ Govt. of Khyber Pakhtunkhwa through ‘ _
Cl'uef Secretary and others. N Respondents
REPLY ON BEHALF OF APPELLANT TO
THE _APPLICATION SUBMITTED BY
- RESPONDENTS IN EXECUTION PETITION |
.NO.238/2022 _IN __SERVICE __APPEAL
No.946/2018. -~ - o
I. RespectfuﬂyShewetﬁ:

1) -Thatthe above titled Execution Petition is ﬁxed.before '
this hon’ble Tribunal on 16.10.2023. .

"2) That Para-2 (a, b, ¢ & d) of the application is incorrect
on following grounds, hence denied sPeciﬁcally

 a. That Para Z(a) is incorrect, hernce demed The name .
.of appellant was first reﬂected in the working’ paper
for consdideration be{ore P.S.B on 10.05.2016" and
promotion of the appellant from BS-17"to BS-18 was
deferred due to lack of mandatory trammg and not
due to seniority position, (Copy of the working

paper dated 10.05.2016 is enclosed as Rnnexure
“R!‘l) ’

]umors to the appellant such as Mihammad Rehman,
Fazal Khan, Syed Abdul Ali Shah, Muhammad Junaid-
Siddiqui, Javid Khan etc were promoted. from BS-17
to BS-18 on regular basis vide notification dated

NUOPRTNF ‘l ilT



17.06. 2016 (Cop1es of Na)‘t/,mﬁm and seniority
hst are enclosed as Annexures “B») '

b. That Para_-Z(b)_ of the apphcati_on is incorrect, hence
. denied: specifically. - The working paper dated
10.08.2016 shows that the appellant’s promotion was -
deferred due to Jack of minatory training and not due
" to seniority posmon

- ¢. That Pa_ra-Z(c) of the 'applit:ation is incorrect; lience

denied. This hon'ble Tribunal has  directed the

" respondents to iséueNot_iﬁoat’ion of promotion w.e.f
- {0.05.2016, but they did not act accordingly.

Ih light of the above  the ap‘plication of the.

respondents may kindly be rejected and they’ may-

lundly be directed to implement the judgment of this

" hon’ble Tribunal dated 27. 021 in its true letter
" and spirit please. : ' '

Dated: | __[_t_ 10.2023.

/i e e / - /
. AP hella : /"-"f."/.’ 2 .',.‘!;_-'f/{-//
ThIOllgh j ABVQCATE
- 2 COURY,
Amja¥ N ardan)
* Advocate =
- Supreme Court of Palustan
AI-'E‘IDAVIT

I, do hereby afﬁrm and declare on oath
- contents of the accompanying REPLY are true and cg
" the best of my knowledge and belief and notlrung :
concealed £rom this Hon'ble Court ‘
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SUPREME COURT Certitied tn]
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I Learned counsel for the petitioner present. Mr. Asad Ali ; L Assistanty L)
i .
Advocate General for the respondent present. -

2. Arguments on 'objcction pettion heard for cormrection of dat

promotion w.e.f 13.01.2017 instzad of 10.05.2016 mentioned in judgment ] W @

dated 27.07.2021 deﬁver'ed in scrvzc;: appeal bearing No, 446/18 filed by @
petitioner on the ground that ai!hcugh name of the petitioner was reflected in
working p&ger for cons:dcrauon bcfora PSB on 10.05.2016, however, case of
the petitioner was deferred due to seniority position and not going through
training mandatery for promotion. Perusal of judgment reveals that, at the
time of submitting reply by petitioner has mentioned in their reply as well as
in arguments that promotion case 6f the petitioner was deferred for the reason
that he had not undergone wreining mandatory for promotion which is also

evident from minutes of PSB held on 10.05.2016 annexed with reply filed by

petitioner. This Tribunai has held in judgement dated 27.07.2021 that |
nomination for training is the gﬁrcrbgati'vc of authority and civil servant
cannot compel department for ﬁéminaiion. therefore, to defer case of
promotion of a civil servant for not gbing through mandatory training cannat
be hurdle in way of his promotion when he was not sent by the authority
despite being in line having regard to his seniority. This Tribunal after
evaluating cach and every mpcrt wlu.mg objections raised by the objectors
now in clear cut manner ducctcd lhc tespondcm to consider petitioner for

profonna promotion from 10.05.2:316. This court being executing will have

" to execute/implement order of the Tribunal in its true letter and spirit and

cannot go beyond it, thergfore, objection petition is bercby dismissed.
Respondents are dhmad,implc_x_ncm__ judgement  of this Tribunal in its wue
letter and spmt and submit proper implementation report on 12.12.2023

before S.B. P.P given to the parties.

ADVOCATE




- Inre:

| Asad Ullah Khan, Section Officer

" Respectfully Sheweth

Wy @

BEFORE THE HON’BLE KHYBER PAKHTUNKHWAE, SERVICE
~ TRIBUNAL, PESHAWER 2‘3%22«
- Fre et ?e%/z‘/agm np P

SA No.946/20 18

Home Department, Civil Secretariate, Peshawar

VERSUS

The Government of Khyber _Pakhtunkhwa, through
Secretary Establishment Department, Civil Secretariat,
Peshawar and 02 others

APPLICATION FOR IMPLEMENTATION OF
JUDGMENT OF THIS HON’BLE SERVICE
TRIBUNAL, PESHAWAR DATED 27.07.2021
PASSED IN' SA NO.946/2018 IN ITS TRUE
LETTER AND SPIRIT.

Sir,

Appellant humbly submits as under:-

1. That this Hon’ble Tribunal has passed judgment' dated
21.07.2021 in Service Appeal No0.946/2018. (Attested
copy enclosed as Annex “A")

2.  That attested copy of the jndgment dated 27.07.2021 was
sent to the respondent vide letter dated 30.08.2021
through registry. (Copy of letter dated 30.08. 2021 and
reglstry slip are enclosed as Annex “B”)

3.  That the said judgment has not yet been implemented |

4. That after announcement of order dated 27 07 2021, the |
appellant approached the Department / respondents' '_




,Cr“

ORDER

12 June, 2024, Kallm Arshad Khan, Chairman: Learned counsel for the petiti

* Neaeem Apin™

H

Execution Petluon No. 238/2022 titled “Asad Ullah Khan versus The G
Khyber Pakhtunkhwa, through Secretary Establishment Department, Ci

a which e,

uemment of
' S,ecz etraif,,
[ ;-If’ “’ ur ;i' \

Peshawar and others™.

Y

w present. Mr. Umair Azam, Additional Advocate General for the

respondents present.

2. As per implementation report submitted by the Establishment

'i_Department, in pursuance of the judgment of the Tribunal, the case for

proforma promotion of the petitioner was placed before the PSB in its

_meeting held on 18.11.2022 and the board decided to recommend

- granting of proforma promotion to the petitioner Asad Ullah PMS BS-17

. to BS-18 with effect from 13.01.2017 when his erstwhile juniors were

promoted to BPS-18. This being so, the judgment has substantially been

. implemented. The application is thus filed. Consign.

“3.  Pronounced in open court at Peshawar and given under my hand

ond seal of the Tribunal on this 12" day of June, 2024.

(Kalim Arshad Khan)
Chairman
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