
^mjr

FORM OF ORDER SHEET
Court of'
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Order or other proceedings with signature of judgeDate of order 
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1- 29-Aug-24 The appeal of Mr. SHAH MAI-IMOOD presented 

today by Mr. Amjad Ali Mardan Advocate. It is fixed for 

preliminary hearing before Single Bench at Peshawar on 20- 

Sep-24. Parcha Peshi given to counsel for the appellant.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
CHECK LIST

Case Title: ShahMahmood Versus Govt of KP through 
Secretaiy Industries and 

others

S# CONTENTS YES NO
1 This Appeal has been presented by: Shah Mahmood

(appellant)_________,__________
Whether counsel/appellant/deponent have signed the
requisite documents? _______
Whether appeal is within time?
Whether the enactment under which the appeal is filed 
mentioned?
Whether the enactment under which the appeal is file is
correct?____________________________________
Whether affidavit is appended?
Whether affidavit is duly attested by competent Oath
Commissioner? _______________________
Whether appeal/annexures are properly paged?
Whether certificate regarding filing any earlier appeal on the
subject, furnished?___________________________
Whether annexures are legible?
Whether annexures are attested?

/

2 ✓
V

3 /
4 /

5 ✓

6 /
7 /

8 /
9 /

10 /
11 /
12 Whether copies of annexures are readable/clear?
13 ' Whether copy of appeal is delivered to AG/DAG?
14 V\^ether Power of attorney of counsel engaged is attested
______and signed by the petitioner/appellant/respondents?_____
15 Whether numbers of referred cases given are correct?
16 Whether appeal contains cutting/overwriting?
17 Whether list of books has been provided at the end of the
_____ appeal?_____________________________________
18 Whether case relate to this court?

Whether requisite number of spare copies attached?
20 Whether complete spare copy is filed in separate file cover? 

Whether addresses of parties given are complete?

/
/
/

/
/
/

i
i/ ■i

19 /
✓

I 21 /
22 Whether index filed? /
23 Whether index is correct? /
24 Whether security and process fee deposited? On_____

Whether in view of Khyber Pakhtunkhwa Service Tribunal 
Rules 1974 Rule 11, notice along with copy of appeal and
annexures has been sent to respondents? On______
Whether copies of comments/reply/rejoinder submitted? 
On________
Whether copies of comments/reply/rejoinder provided to 
opposite part? On

/
25 /

26 /

27 /

it is certified that formalities/documentation as required in the above table have been 
fulfilled.

Shah Mahmood (appellaifi)
rw*lirOtrpA'

Name:

Signature:
Dated: ^'.^/08/2024
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P- BEFORE THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. [38^ /2024
I
1>;•
4

Shah Mahmood (Senior Clerk BPS-14 Consumer 

Court Mardan) S/0 Sultan Mehmood R/0 Lund 
Khwar Janga Distt Mardan Appellant

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary 
Industries, Commerce and Technical Education 
Department KP, Civil Secretariat, Peshawar and 

others Respondents

INDEX
Description of 
Documents

Annexure PageS.No

Service Appeal along 

with affidavit
1

Application for 

restraining 

respondents from 

recovery along with 

affidavit

2

Copy of
appointment/posting 

order & monthly 

salary statement

3 A

Copy of KP 
Consumers 

Protection Act

B4

Copy of notification 

dated 02.04.2019
C5 37-31

Copy of judgment 
dated 12.10.2012 of 

Hon'bie Lahore High 

Court

D6
'-fo-S'i-

Copy of judgment 
dated 18.09.2012

E7

Copy of judgment 

dated 01.10.2013 & 

12.12.2013 of

F8 $1-72-



Peshawar High 
Court

9 Copy of order dated 

10.04.2018
G '75-7^/

10 Copy of pay slips & 

impugned order of 
recovery dated 

08.04.2019

H

Copy of letter dated 

17.04.2019
11 I

12 Copy of
departmental appeal 
to Secretary Law/ 
Industry dated 

23.09,2020

3

Copy of the writ 
petition along with 
order dated 

08.06.2021

13 K

14. Copy of the 
judgment dated 

23.11.2022

L

Copy of the review 

petition along with 
order dated 

09.03.2023

15 M

16 Copy of the 

impugned order 
dated 31.07.2024

N IbL^

Idf- h'/Copy of the 
impugned audit para

17 0

18 Copy of the letter 
dated 21.06.2021

P log
19 Copy of the letter 

dated 22"^ June 
2021

Q o7
Copy of the office 
order dated 

07.05.2024

20 R
llo

Copy of the KP 

Resolution of 

Commercial

21 S

Disputes Act 2022
Copy of the 

judgment dated 

07.03.2013

22 T I



23 Copy of the 

judgment dated 

16.05.2014

U

24 Copy of 2024 SCMR V
538

25 Copy of 2011 PLC
(CS) 1373_______
Copy of 2023 PLC
(CS) 457_________
Copy of 2019 PLC
(CS)238_________
Copy of2016GBLR

W i

26 X 'i'

27 Y

28 Z H/437
29 Copy of 2016 PLC

(CS)1_________
Copy of PLD 2019 

Islamabad 591

AA V7-fr^,
K-y-lki

30 BB

31 Copies of the 

relevant orders of 
PHC

CC
1

32 Copy of PLD 1992 

SC 207 1981 SCMR 

523, PLD 1969 SC 

407, 2010 PLC (CS) 

1178

DD

V'

33 Copy of the 

judgment reported 

in 1996 SCMR 1185 
& 2009 SCMR 1

EE

i:•<'

34 Wakalatnama
a.’

Appellant

I

nThrough a
IaIi (Uardan)Amj 

Advoca 

Supreme Court of Pakistan
• ^:

V& Muhammad\Tafe>t;ha1i (Mardan) 

Advocate 

High Court

Dated: .08.2024
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Khwar Janga Distt Marin Mehmood R/o Lund
................Appellant
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Department KP, civil Secretariat,Teshawa'r '”'^

I
,3

2. Secretary Finance, <. 
Pakhtunkhwa, Civil SecretaGovt of [ 

-jnat, Peshawar
Khyber

'■ olT‘'lo'"”;orr R^o
Peshawar '' Cantt,KP

Cn^'f Accounts Officer Mardan 
Comptroller of Accounts Office 

Courts Mardan
at District 

opposite District

7. Mardan^^af ^ inspection, District Accounts Office
nffll Comptroller of Accounts
Office, opposite District Courts Mardan

Respondents
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Appeal under Section 4 of Service 

Tribunal Act 1974 against original

order dated 08.04.2019 passed by 

respondent no 3 whereafter
appellant filed departmental
appeal dated 23.09,2020 which 

remained un-responded 

therefore appellant filed
and 

writ
petition no 4635-P/2020 against 

the said order wherein an interim 

order dated 08.06.2021 to the
effect that respondents are
restrained from the recovery of the 

amount already received by the 

appellant and vide judgment dated 

23.11.2022 respondents were
directed to pass a speaking order 

positively within a month,
however, the respondents filed a
review petition No 180-P/2022 

which too was disposed of 

09.03.2023 in the terms that 

respondents themselves assured 

the Honorable Peshawar High 

Court Peshawar that appeal /

on

representation is to be placed 

before Secretary Industry KP and 

thereafter, 

appeal
upon departmental 

dated 23.09.2020,
respondent no 5 passed order 

dated 31.07.2024 wherein



<1
\recovery of judicial and utility 

allowance is restarted vide audit 

para drafted by respondent no 7

3

which are illegal against law and 

facts, non-speaking, without lawful 

authority. non-judice, 

arbitrary, whimsical and of no legal
coram

effect.

Respected Sir,
Appellant humbly submits as under:

That vide order dated 22.09.2020, appellant is 

appointed & working as Senior Clerk (BPS-14)
(Copy of appointment/posting order & 

monthly salary statement is Annex "A")

1)

2) That the Consumer Court has been established 

under KP Consumers Protection Act 1997. (Copy 

of KP Consumers Protection Act is Annex
"B")

3) That the National Judicial Policy Making
Committee (NJPMC) in its meeting held 

10.02.2007 under the Chairmanship of the 

Hon'ble

on

Chief Justice of Pakistan NJPHC 

approved judicial allowance to subordinate
Courts Staff to the extent of 20% of running 

basic pay and utility allowances to the extent of 

10% of running basic pay, but not less than 

Rs.lOOO/- to the staff in BP5-1 to BPS-16.

4) That aforementioned decision of NJPMC 

adopted by Govt, of NWFP, now KP and the 

above allowances were granted to Judiclai

was



Officer as well as Staff of Subordinate Courts and 

judicial allowance Is enhanced by KP Govt vide 

notification dated 02.04.2019 (Copy of 

notification dated 02.04.2019 are Annex
"C")

5) That the above facility is provided to staff of 

Attorney General.

6) That the allowances were granted to the 

Advocate General KP Office as well.

7) That Lahore High Court In WP No.1484/2008 

granted the same relief to employees of Federal 
Service Tribunal on the strength of decision of 

Attorney General. (Copy of judgment dated 

12.10.2012 of Hon'ble Lahore High Court is 

Annex "D")

8) That Hon'ble Peshawar High Court granted 

allowance vide judgment dated 18.09.2012 to 

employees of District Judiciary in District 

Peshawar, Mardan and all Districts of KP. (Copy 

of judgment dated 18.09.2012 is Annex
"E")

9) That Hon'ble Peshawar High Court, Peshawar 

granted the allowances to para-legal staff of 

Provincial Anti-Corruption Court, KP Service 

Tribunal, Labour Court. (Copy of judgment 

dated 01.10.2013 & 12.12.2013 of
Peshawar High Court is Annex "F")

10) That as a result of the writ petition No. 4141- 

P/2016, respondents granted the allowances and 

in presence of AAG vide order dated 10.04.2018 

of Hon'ble Peshawar High Court, Peshawar as



the purpose was achieved. (Copy of order 

dated 10.04.2018 is Annex "G")
!

y

11) That in the year 2019, respondents stopped the 

payment of utility/ judicial allowance and started 

recovery from appellant vide order dated 

08.04.2019 passed by respondent no 3, which is 

illegal, against law and facts. (Copy of 

impugned order of recovery dated 

08.04.2019 is Annex "H")

12) That Judge Consumer Court addressed letter 

dated 17.04.2019 to Budget Officer, but in vain.
(Copy of letter dated 17.04.2019 is Annex
''I")

13) That the appellant filed departmental appeal 
dated 23.09.2020 to the Secretary 

Law/Industries, but in vain. (Copy of 

departmental appeal to Secretary Law/ 

Industry dated 23.09.2020 is Annex "J")

14) That appellant field W.P No 4635-P/2020 before 

the Honorable Peshawar High Court Peshawar 

wherein vide order dated 08.06.2021, the 

Honorable Peshawar High Court Peshawar 

restrained the respondents from recovery of the 

amount already received by the petitioners 

(Copy of the writ petition along with order 

dated 08.06.2021 is Annex "K")

15) That vide judgment dated 23.11.2022, the 

Honorable Peshawar High Court Peshawar 

dispose of the writ petition in the following 

terms: (Copy of the judgment dated 

23.11.2022 is Annex "L")



N).

1
i''Such being the case, we dispose of 

the instant petition in terms of 

directing the respondent No. 1 to 

decide

j

the departmental 
appeal/representation of the 

petitioners in accordance with law
through a speaking order positively 

within a month, after the receipt of the 

judgment of this Court. Thereafter, the 

petitioners may have recourse for the 

redressal of their grievance before the 

proper forum, if so advised."

16) That respondents filed review petition before the 

Honorable Peshawar High Court Peshawar which 

is disposed of vide order dated 09.03.2023 in the 

following terms: (Copy of the review petition 

along with order dated 09.03.2023 is Annex
"M")

"2. The learned AAG, at the very 

outset, states that the same has been 

done administratively and presently, 

the appeal / representation of the 

petitioners is placed before the 

Secretary Industries KPK for its 

decision in accordance with law. We 

understand that there is no occasion 

for the Advocate General's Office to 

file review petition in such like 

matters.

3. Accordingly, this petition stands 

disposed of."

17) That respondent no 5 Issued letter dated 

31.07.2024 wherein staff of Consumer Court 
Mardan is held dis-entitled to judicial allowance 

and utility allowance which is illegal against law



r-T-v

and facts (Copy of the impugned letter dated 

31.07,2024 is Annex "N")

18) That In pursuance of letter dated 31.07.2024, 

respondent no 7 vide audit para started recovery 

of the said allowances from the appellant which 

is illegal against law and facts (Copy of the 

impugned audit para is Annex "O")

19) That finding no other efficacious remedy, 

appellant approaches this hon'ble Tribunal on 

following grounds:-

GROUNDS:

A) Because admittedly judicial allowance, utility 

allowance is granted on the basis of judicial work 

as per notifications, judgments referred above.

Because appellant is also performing judicial 
duties like the staff of District & Sessions Court, 

Service Tribunal, Labour Court, Anti-Corruption 

Court.

B)

Because as per letter dated 21.06.2021 issued 

by Accounts Officer Directorate of Industries & 

Commerce KP, the nature of job of the staff of 

Consumer Court is judicial and they observe the 

office timing, working days calendar issued by 

the Peshawar High Court (Copy of the letter 

dated 21.06,2021 is Annex "P")

C)

Because as per letter dated 22"^ June 2021, the 

Section Officer (litigation) of the Industries, 

Commerce and Technical Education Department 

KP has forwarded/referred the letter dated 21^'^

D)
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r- June 2021 (Copy of the letter dated 22"** 

June 2021 is Annex "Q")

E) Because appellant are also entitled for 

continuance of the same allowance as granted to 

other subordinate staff of other Courts in 

province and even in Pakistan.

F) Because as per office order dated 07.05.2024, 

the appellant is performing judicial functions as 

per Chapter-II Section-5 (pages 285-205) of 

Judicial Esta Code (Copy of the office order 

dated 07.05.2024 is Annex ”R")

G) Because in addition to the judicial duties as staff 

of Consumer Court, appellant Is also assigned 

judicial duty of staff of Commercial Court by 

virtue of KP Resolution of Commercial Disputes 

Act 2022 wherein Consumer Court is also 

declared as Commercial Court (Copy of the KP 

Resolution of Commercial Disputes Act 

2022 is Annex ”S")

Because as per judgment dated 07.03.2013 

passed by KP Service Tribunal Peshawar, the 

staff of Service Tribunal is held entitled to 

Service Tribunal allowance (Copy of the 

judgment dated 07.03.2013 is Annex "T")

H)

Because as per judgment dated 16.05.2014, the 

judgment of the KP Service Tribunal Peshawar is 

upheld by the Honorable Supreme Court of 

Pakistan (Copy of the judgment dated 

16.05.2014 is Annex "U")

I)

Because as per 2024 SCMR 538 also reported in 

2024 PLC (CS) 830, employees of Solicitor Office
J)



working in Civii Secretariat are held entitled to 

reception of special allowance and utility 

allowance (Copy of 2024 SCMR 538 is Annex
„V^)

K) Because as per 2011 PLC (CS) 1373, the staff of 

the High Court of Sindh is held entitled for 

judicial and utility allowance from the date of 

National Judicial Policy (Copy of 2011 PLC 

(CS) 1373 is Annex "W")

Because as per 2023 PLC (CS) 457, superior 

judicial allowance is even allowed to Provincial 
Ombudsman (Mohtasib) (Copy of 2023 PLC 

(CS) 457 is Annex "X")

L)

Because as per 2019 PLC (CS) 238, employees 

of Provincial Criminal Prosecution Services are 

held entitled for the benefit of judicial allowance 

on the analogy of Its reception by the staff of 

office of Advocate General (Copy of 2019 PLC 

(CS) 238 is Annex "Y")

M)

Because as per 2016 GBLR 37, employees of 

Banking Court and Custom Courts are held 

entitled to Special Judicial Allowance/Judicial 
Allowance (Copy of 2016 GBLR 37 is Annex

N)

"Z")

Because as per 2016 PLC (CS) 1, the Honorable 

Sindh High Court directed the Government to re­
calculate pension after giving effect to judicial 
allowance and start the future payment 
accordingly and arrears be also paid (Copy of 

2016 PLC (CS) 1 is Annex "AA")

0)



%
\P) Because as per PLD 2019 Islamabad 591, the 

employees of Federal Shariat Court are held 

entitled for increase in utility allowance etc
(Copy of PLD 2019 Islamabad 591 is Annex 

"BB")

!|Ci I
i

Q) Because the staff of the Consumer Court 

functions under the instructions of the Honorable 

Peshawar High Court wherein instructions 

regarding duty hours, vacations, uniform, 

institution of cases, scanning of court record etc 

are Issued to the staff of Consumer Court 

(Copies of the relevant orders of PHC are 

Annex "CC")

Because appellant is not dealt as per law, 
violating Article 4 of Constitution of Pakistan, 

1973.

R)

Because appellant is discriminated, infringing 

Article 25/27 of the Constitution of Islamic 

Republic of Pakistan, 1973.

S)

Because Article 3 of the Constitution embodied 

to eliminate all sort of exploitations.
T)

Because as per PLD 1992 SC 207 1981 SCMR 

523, PLD 1969 SC 407, 2010 PLC (CS) 1178 

allowance once received by a civil servant, under 

a bonafide belief, can't be recovered as per 

principle of locus pointentiae (Copy of PLD 

1992 SC 207 1981 SCMR 523, PLD 1969 SC 

407, 2010 PLC (CS) 1178 is Annex "DD")

U)

V) Because respondents are estopped from denying 

the judicial allowance as well as utility allowance 

already granted & received by the appellant.



W) Because as per 1996 SCMR 1185 and 2009 

SCMR 1, if a Tribunal or the Supreme Court 
decides a point of law relating to the terms and 

conditions of a civil servant who litigated, and 

there were other civil servants, who may not 

have taken any legal proceedings, in such a 

case, the dictates of justice and rule of good 

governance demand that the benefit of the said 

decision be extended to other civil servants also, 
who may, not be parties to that litigation, 

instead of compelling them to approach the 

Tribunal or any other legal forum. All citizens are 

equal before the law and entitled to equal 
protection of law as per Article 25 of the 

Constitution (Copy of the judgment reported 

in 1996 SCMR 1185 & 2009 SCMR 1 is Annex 

"EE")

s

Because pay and pension is a recurring cause of 

action and no limitation runs in such like 

matters.

X)

Because impugned orders are without lawful 
authority.

Because appellant requests for raising other 

grounds at the time of arguments.

Y)

. Z)

PRAYER

It is, therefore, humbly prayed that, on 

acceptance of this appeal:-

i. The impugned original order
08.04.2019 passed by respondent no 3 & 
appellate order dated 31.07.2024 passed 

by respondent no 5 and audit para on the 

basis of the same drafted by respondent no 
7 & stoppage / deduction / recovery of

dated



in­
judicial allowance and utility allowance in 
the pay of the appellant may please be 

declared as illegal, without lawful 

authority, arbitrary, coram non-judice, 

whimsical and of no legal effect and 

consequently, may please be set-aside.

ii. Appellant may please be treated at par with 
other employees of Courts, Tribunals, 

subordinate legal staff and para-legal staff 

of all Courts in matter of judicial allowances 

and utility allowances by declaring 
appellant entitled to reception of judicial as 

well as utility allowance w.e.f date of 

posting at Consumer Court.

r% \
,

V

relief deemed fit in the
may also be

iii. Any other
circumstances of the cas5granted.

IN

Appellant
Through

(M^idan) ■ *'
Amjad j 
Advoca 

Supreme Court of Pakistan

A

,\

1 fefM u h a mcn^jdk^l Ilha Khan (Mardan)&
• • -Advocate 

High Court ; «

. .08.2024Dated:



/ BEFORE THE KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL PESHAWAR \

13 y/2024Service Appeal No.

Shah Mahmood (Senior Clerk BPS-14 Consumer 

Court Mardan) S/0 Sultan Mehmood R/0 Lund 

Khwar Janga Distt Mardan Appellant

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary 
Industries, Commerce and Technical Education 
Department KP, Civil Secretariat, Peshawar and

Respondentsothers

AFFIDAVIT
I, Shah Mahmood (Senior Clerk BPS-14 
Consumer Court Mardan) S/O Sultan 

Mehmood R/O Lund Khwar Janga Distt 

Mardan (appellant) do hereby solemnly affirm 
and declare that all the contents of this service 

appeal are true and correct to the best of my 
knowledge and belief and nothing has be^ 

concealed from this Tribunal.

Deponent

.■



BEFORE THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL PESHAWAR

/2024C.M No.
IN

/2024Service Appeal No.

Shah Mahmood (Senior Clerk BPS-14 Consumer 

Court Mardan).S/0 Sultan Mehmood R/0 Lund 

Khwar Janga Distt Mardan Appellant

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary 

Industries, Commerce and Technical Education 
Department KP, Civil Secretariat, Peshawar and 

others Respondents

Application for restraining 

respondents from recovery of 

judicial and utility allowance till 
decision of the instant service 

appeal.

Respected Sir,
Applicant humbly submits as under:

1. That.the aforementioned appeal has been filed 

today.

2. That the impugned orders passed by 
respondents are Illegal order, in violation of the 

notifications and judgments referred in the 
service appeal as well as in violation of Article 

3, 4, 25 and 27 of the Constitution of Pakistan 
1973 and therefore the impugned orders are 

illegal order and not tenable in the eye of law.

3. That appellant/applicant has a strong prima 
facie case and is sanguine about its success.

4. That balance of convenience lies in favour of the 

appeliant/applicant.



5. That there shall be irreparable loss to the 
appellant/applicant if the impugned orders are 

not suspended and respondents are not 

restrained from recovery of judiciai and utiiity 

allowance.

i

6. That contents of the service appeal may please 
be treated as integral part of this application.

It is therefore humbly requested that 
respondents may please be restrained from 

recovery of judicial and utility allowance till 

decision of the instant service dppeai.

Appellant
Through

/ ?■

Am3^lL^i/(Mardan) 

Advocate
Supreme Court of Pakistan

f ■

irn^d^
L.

alha Khan (Mardan)& Muham 

Advocate 

High Court

Dated: ■.08.2024

AFFIDAVIT
I, Shah Mahmood (Senior Clerk BPS-14 

Consumer Court Mardan) S/O Sultan 
Mehmood R/O Lund Khwar Janga Distt 
Mardan (appellant) do hereby solemnly affirm 

and declare ’ that all the contents of this 
application are true and correct to the best of 

my knowledge and belief and nothing has been 

concealed from this Trit^n^.

Deponent

n
2■If
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■j DIRECTORATE OF 

INDUSTRIES AND COMMERCE 
KHYBER PAKHTUNKHVVA, PESHAWAR

■' M-

I!C:

0 R I) E R

On ihe rcconirnendiuion of Depamncmal Promotion Coniniiiio. 
of Industries and Conunerce. Rliyber Pakhiunkliwa. Peshawar, ihe loilowme

•'i' t!v.

Direeioiaie .
.lunior Clerks (BPS-11) are hereby appoiiucd lo the post ol'Senior Cierk (Bl O-i--) on .iciniu 
ehLii'jte basis with immediate efleet; - :

Mr. Zaid Ullalt
Mr. Shah Mahinood■)

Syed Nasruiluh Shah3.

On their appoinuneni as Senior Clerk (BPS-H) on acting charge hasi-^ moc 
Nolincalion No. 7185-91 dated 22.09.2020. the following u-ansfcr/posling is hetebs oiJcreu 

with immediate etfecl:-

iToNniiic A Designation I.From 
Mr. Zaid Ultah,
Senior Clerk (BPS-14) 1 Pcshav.ar

j q.c.b. _______
rshnii viahmood.
^ Seihor Clerk C3'''S-:4t , k.ara.i;. 

q.c.b '_________
S}cd Nasrttllah Shah.
Senior Clerk (BPS-14) ' Bannu 
a.c.b I______

S. No polledPesha’-vq!OCl'icc. Hqlrs OlTce.
against ihc vacant post 

: StenouraphcrjDPS-14 j

: 1-iqtrs

Olllce ol iDO- ; CoiTiisnier Court,0
' n,. .:I'llag 1

i Clerk iBPS-;4is,'
y

y Banra;CoJisumcr Court, i Conittune •isteU 
1 Sei:;'.’!'

Luuri
i aeauisi the vacant post 
I Clerk {BPS-i4)

t'

j. >

Sti/- Direcior, IC.
Khvber Paklituiiitliw a.

Dated,22.'n9/2U2ii.
i;.ukt-No. 7192-99 /I/70-Dl-Admn:

Copy ol'lhe above is forwarded lo;

2'he .'kccoimiaiu General. IChybct i-'akluunkhwa. besnav.a:. 
I'he .lodge Consuntcr Couris. Banna N .Oavdn.n.

■J oe kiardan.
■)

Ti'ic Registrar Consumer Courts bwm 
The District Accounts Officer. Bt-umu Cv Mardan. 
Tbe Accounts Officer Hqtrs Off cc. Ik-diax’.-ar.

4.

The offcials concerned.
The personal file ot the offcials concerned. 
I'lteNo.l/oS-Dl-Admn-

6.
7 )
8.

i'"

ifi
i\l

. Adininisti^tRc Oliiccr. 
Directorate of Industrie^; and 

Khvber Pakhiunkh

i' uniiiii-'i'ce
\\'a. .t r

s..

St^^^Can-iSctinn
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Government ofKhyber PakhtuiiUhua 
District Accounts Office Mnrdiin 

Monthly Salary Statement (Juiu‘-2024)
f,'

Personal Information of Mr SHAH MAHMOOD d/w/s.of SULl AN MEHMOOD
Personnel Number: 00915466 
Date ofBirth: 01.03.1985 -

NTN:
Length ul'Sci-viee: O.'' W'a.'.'' 01 Muiiiiis OoO l).!v<

CNIC: 1610234294283
Entry into Govt. Service: 23.05.2019

Employment Category; Active Temporary 
Designation; SENIOR CLERK
DDO Code: MR4727-Consnmer Protection Court, Mardan 
Payroll Section: 002 
GPF A/C No: 915466 2/153 
Vendor Number: - 
Pay and Allowances;

800n3384-GOVERNMENT OF K.I1YBHK i’AKl-l

Cash Center:GPF Section: 010
GPF Balance;Interest Applied: Yes

I’u'. Stage: -IPay Scale Type: Civil BPS; 14Pay scale: BPS For- 2022

.AtiuniiitWant- tvpvAnioiint\Va»e type
3.321.00House Rent Allowance 45%lUUl29,490.00Basic Pnv ___________

Convev Allovv'ancc 2005
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THE ‘[KHYBER PAKHTUNKHWA]
CONSUMERS PROTECTION ACT, 1997

(^(KHYBER PAKHTUNKHWAl ACT NO. Vi OF 1997)

[F/ri'/ published after having received the assent of the Governor of the ^[Khyber 
Pakhtunkhwa] in the Gazette of^nChvber Pakhtunkhwa] (Extraordinary), dated the

27^ November. 1997.] %

AN
ACT

to provide for promotion and protection of the interest of consumers.

Preamble.—WHEREAS it is expedient to provide for healthy growth of fair 
Preamble, commercial practices, the promotion and protection of legitimate interests 
of consumers and speedy redressal of their complaints and matters arising out of or 
connected therewith:

It is hereby enacted as follows:

PART—I 
PRELTMTNARY

Shorttitle, extent, commencement and application.---(l)This Act may be 
called the ^[Khyber Pakhtunkhwa] Consumers Protection Act, 1,997.
1.

(2) . It shall extend to whole of the ^ {Province of the Khyber
Pakhtunkhwa].

(1) It shall come into force at once.

(4) Save as otherwise expressly exempted by Government through a 
notification ’[in the official gazette], this *[Act] shall apply to all goods and seivices. 
services.

2. Definition.—In this Act, unless there is anything repugnant in the subject or
context,-

'Substituted vide Khyber Pakhtunkhwa Act No. IV of2011 • 
^Substituted vide Khyber Pakhtimkhwa Act No. IV of 2011 
'Substituted vide Khyber Pakhnuikhwa Act No. W of 2011 
'Substituted vide Khyber Pakhtunkhwa Act No. IVof 2011 
'Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
'Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
’Added vide Khyber Pakhtunkhwa Act No. II of 2005 
‘Substituted vide Khyber Pakhtunkhwa Act No. 11 of2005
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1(a) '[Deleted]

(b) "Complaint" means:-

(i) a consumer;

(ii) a voluntary consumer's association subject to such 
restrictions as may be prescribed; and

Government, concerned Council, concerned "[a Local 
Government] and any person or ;agency authorized by 
the aforesaid on their behalf to lodge complaint before 
the ^[Court].

"Consumer" means any person ^[or entity] who:-

(iii)

(c)

(i) buys goods for a consideration which has been paid or 
to promised or partly paid and partly promised to be 
paid or under any system of deferred payment 
including hire purchase and leasing and includes any 
user of such goods ,but docs not include a person who 
obtains such goods for re-sale or for any commercial 
purpose; or

(ii) hires any goods or services for a, consideration which 
has been paid or promised or partly paid and partly 
promised to be paid or under any system of deferred 
payment including hire purchase and leasing and 
includes any beneficiary of such services.-

(d) "Council" means a Consumer Protection Council, established 
under Scction-8;

^[(dd) “Court” means Consumer Courts established under section 
llA]

(e) "Defect" means any fault, imperfection ur shortcoming in the 
quality, quantity, potency, purity or standard which, in relation 
to the goods, is required to be maintained by or under any law 
for the time being in force;

'Deleted vide Khyber Pakhnmkhwa Act No. 11 of2005 
^Substituted vide khyber Paktiiunkhwa Act No. II of2005 
'Substituted vide Khyber Pakhtunkhwa Act No. II of2005 
'Added vide Khyber Pakhnmkhwa Act No. XVII of2C15 
'inserted vide Khyber Pakhtunkhwa Act No. II of2005

i
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"Deficiency" means a deficiency or i shortcoming in the 
standard of performance, quality and nature of a service which 
Itas been undertaken by a person providing the service to a 
consumer in pursuance of a contract or otherwise or is 
required to be maintained by or under any law while providing 
a particular service;

(f)

1 [(fa) “Directorate” means the Directorate; of Industries and 
Commerce, Khyber Pakhtunkhwa;

(fb) “Director” means the Director of Industries and Commerce, 
Khyber Pakhtunkhwa;

(fc) “entity” means an organization that has' a legal identity apart 
from its members;]

(g) "Goods" means goods as defined in the Sale of Goods Act, 
1930 (in of 1930);

"Government" means the Government of ’ [Kliyber 
Pakhtunkhwa];

(h)

(i) "Laboratory" means a laboratory or organization recognized 
by Government including the Federal Government and 
includes any such laboratory or organization established by or 
under any law for the time being in force, which is maintained, 
financed or aided by Government including Federal 
Government for carrying out analysis or test of any goods with 
a view to determining whether such goods suffer from any 
defect;

(J) "Manufacturer" includes a person who:-:

(i) makes or manufactures any goods or parts thereof; or

(ii) docs not make or manufacture any goods but 
assembles parts thereof made; or manufactured by 
others and claims the end product to be goods 
manufactured by himself; or

(iii) puts or causes to be put his own mark on any goods 
made or manufactured by any other manufacturer and

'LisCTted vide Khyber Pakhtunkhwa Act No. XVII of 2015 
•Substituted vide Khyber Pakhtunkhwa Act No, IV of 2011
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claims such goods to be goods made or manufactured 
by himself;

Explanation.—A branch office of a manufacturer shall not be 
deemed to be different manufacturer even though an assembly 
operation, '[formulation,] distribution and sale of goods is carried out 
at such branch office;

(k) ^[Deleted]

(I) "Prescribed” means prescribed by rules made under this Ad;

(m) "Section" means a section of this Act;

(n) "Services" includes services of any description which arc 
made available to potential users and includes the provision of 
facilities in connection with banking, financing, insurance, 
transport, manufacturing, processing, accountancy, supply of 
electrical, mechanical or any other form;Of energy ^[including 
gas and petrol, water, telephone], boarding or lodging, 
entertainment, medicine, education, i construction work, 
amusement, catering, security, or purveying news or other 
information and similar other services, ibut docs not include 
the rendering of any service free of charge or under the 
contract of personal services; and

(o) "Unfair trade practice" means a trade practice which a person 
for the purpose of sale, use or supply of any goods or 
provision of any service or for their promotion, adopts one or 
more of the following practices, causes loss or injury through 
hoarding, black-marketing, adulteration, selling of expired 
drugs, food items and commodities unfit for human 
consumption, or charging for the goods and services in excess 
of the price fixed by an '’[Court] authorized to do so under any 
law for the time being in force or in furtherance of such sale, 
use or supply makes any statement, whether orally or in 
writing or by chalking on walls or through sign-boards or 
neon-signs or by distributing pamphlets or by publication in 
any manner, including electronic media, by-

‘Added Substituted vide KhyberPakhtunkhwa Act No. U of2005 
^Deleted Substituted vide KhyberPakhtunkhwa Act No. II of 2005 
inserted vide Khyber Pakhniokhwa Act No. II of2005 

■‘Substituted vide Khyber Pakhlunkhwu .Act No. II of2005

r
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falsely representing that the goods or, as the case may 
be, services arc of a particular standard, quality, 
quantity, grade, composition, model, style or mode;

(i)

(ii) falsely representing any rebuilt, second-hand, 
renovated, reconditioned or old goods as new goods; 
falsely representing that the goods or, as the case may 
be, services have sponsorship i or approval of the 
competent agency or authority or possesses specified 
characteristics, perfomiance, accessories, use or 
benefits which such goods or services do not have;

(iii)

(iv) falsely representing that the goods or services offered 
fulfill the prescribed standard fixed by local or 
international authorities;

(V) giving misleading representation of the need for, or the 
usefulness of any goods or services;

(vi) falsely giving to the public any warranty or guarantee 
of the performance, specification; required ingredients, 
efficacy or length of life of a product or any goods that 
is not based on an adequate or proper tests thereof;

(vii) falsely offering for sale or on, lease any premises, 
house, apartment shop or building with specified 
facilities or with the promise io deliver possession 
thereof within a specified period or without any 
escalation in price or by falsely representing that such 
premises, house, apartment shop or building is being 
sold, built or constructed in accordance with tlie 
approved plans, specification and approval of the 
concerned authorities;

(viii) misleading the public concerning the price at which a 
product or products or goods or services have been or 
are ordinarily sold or provided;

giving false or misleading facts regarding facilities 
available in the private educational institutions or 
falsely representing that such institutions have proper 
approval of the concerned authorities or affiliated with 
foreign organizations;

(ix)

I
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falsely representing for provision of services by 
professionals and experts, including medical 
practitioners, engineers, architects, advocates, teacher 
^[, spiritual healers] and Hakeems;:

giving false or misleading facts disparaging the goods, 
services or trade of another person, firm, company or 
business concern;

(X)

(xi)

(xii) advertising for the sale or supply, at a bargain price, or 
goods or services which are not intended to be offered 
for sale or supply at such price;

(xiii) offering of gifts, prizes or other items with the 
intention of not providing them as offered or creating 
the impression that something is being given or offered 
free of charge when it is fully or partly covered by the 
amount charged in the transaction; and

(xiv) falsely gives description of commodities and services 
offered through mail order.

Act not to supersede other law.—The provisions of this Act shall be in 
addition to and not in derogation or supersession of any other law for the lime being 
in force.

3.

Obligation of manufacturers.—(1) Every manufacturer shall publish or 
mark on every packet or container the maximum retail price, the nature, standard or 
type and other specifications of the goods therein, the weight, size or volume and 
date of manufacture and expiry where appropriate, as the case may be, having regard 
to the commercial practice in relation to those goods, the narhe and address of the 
manufacturer or in the case of a packer or importer, the trader thereof;

4.

Provided that if any goods arc not sold in packed form or in container, it shall 
be sufficient for the purposes of this subsection if the required information is 
exhibited conspicuously in the shop where the sale is being made:

Provided further that if the price or catalogue or vendor instructions for the 
consumer is issued in relation to any goods, it shall be sufficient for the purposes of 
this sub-section if the required information is published or marked on such catalogue 
or vendor instnrctions.

'Added vide Khyber Pakhtunkhwa Aci No. II of2005
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Any trader who sells any goods not marked withiinformation required 
under sub-section (1), shall incur the liabilities of the disregard of sub-section (1), 
unless he proves that the manufacturer of the goods or some other person identified 
by him is responsible for the offence and the onus of proof shalMie on such trader.

Prices to be exhibited at business place.—In the:absence of a price 
catalogue meant for the consumers, every trader shall exhibit conspicuously in his 
shop or display center a notice specifying the retail or wholesale price, as the case 
may be, of all goods available for sale in that shop or display center.

(2)

5.

Receipt to be issued to purchaser.— Every trader who sells any goods 
shall, on demand by purchaser, whether he is a consumer or otherwise, issue to the 
purchaser a receipt setting out,-

6.

• (a) the date of sale;

(b) the specifications and other identifying particulars of the 
goods sold;

(c) the quantity and price of the goods;

(d) the nature of sale, that is to say, whether wholesale or retail;
and

(e) the name and address of the seller:

Provided that if a trader uses an electronic, machine for 
preparation of receipt in respect of the sale made, such receipt 
shall be taken as sufficient compliance with the requirements 
of this section.

Prohibition of false advertisement, etc.—(1) Notwithstanding anything 
contained in any other law for the time being in force, no company, finn or person 
shall advertise in any manner not authorized by law for the sale or hiring DJ goods or 
services or any property, movable or immovable, or solicit deposits for repayment at 
higher rates of profit or interest and thereby causes loss to any consumer, whether 
financial or otlierwise.

7.

Notwithstanding any punishment provided for - making 
misrepresentation, false or misleading advertisement in any other law for the time 
being in force, the company, firm or a person or undertaking making such 
advertisement shall be liable to pay such compensation as the ’[Court]may direct for 
causing loss to the person affected by such advertisement.

(2)

'Substmiied videKhjberPakhtunkhwa Act No. II of 2005

•• Vu.i
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I [7A. Duty of disclosure.—(1) Where the nature of goods or products details are 
such that the disclosure of its components, parts, quality, ingredients, or date of 
manufacturing and expiry is material to the decision of the consumer to enter into a 
contract of sale, the manufacturer shall disclose the same.

Where the nature of service is such that disclosure of capabilities or 
qualification of the services provider or quality of the products' that service provider 
intends to use, is material to the decision of the consumer to enter into contract, the 
services provider shall disclose the same.

(2)

Notwithstanding anything contained in sub-sections (1) and (2), the 
Court or the Director may, by general or special order, require such disclosure in any 
case.

(3)

Defective construction, composition or design.—A good or product shall 
be defective in construction, composition or design if, at the time of manufacturing, a 
material or design deviation was made by the manufacturer on specification whether 
known to the consumer or not.

7B.

1C. ■ Prohibition.-~The manufacturer, trader and goods or services provider shall 
not indulge in any unfair trade practices.]

PART-II

The Council.—(1) As soon as may be, after the commencement of this Act, 
Government may, by notification in the Official Gazette, establish a Consumers 
Protection Council ^[at Provincial level] to devise policies for protecting the 
consumer from unfair trade practices].

(2) The Council shall consist of a Chairman and such other ^[official and 
non-official] members as Government may, by notification in the Official Gazette, 
specify.

8.

(3) The existence of vacancy in, or defect in the constitution of the 
Council shall not invalidate any act or proceedings of the Council.

(4) The Council shall observe such procedure for conducting its business
as may be presented.

9. Meeting of the Council.—(1) The Council shall meet as and when necessary 
and at such time and place as the Chairman may determine; provided that not more

'inserted vide Khyber Pakhtunkhwa Act No. XVllof2015 
’Substituted vide Khyber Pakhtunkhwa Act No. n of 2005 
’Substituted vide Khyber Pakhtunkhwa Act No. XVII of 2015 
'Added vide Khyber Pakhtitnkhwa Act No. II of 2005

*>•' ■
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than a period of two months shall intervene between the two meetings of the 
Council.

In the absence of the Chairman, the Council shall elect one of its(2)
members to act as Chairman.

(3) The quorum of the meeting of the Council shall^ be two third of the
total members.

[10. Functions of the CouncU.-~The Council shall-

be responsible for formulation of policies for the promotion 
and protection of the rights of the consumers, fair and honest 
trade practices by the manufacturers, producers and suppliers 
of goods and services in relation to interest of consumers and 
their effective implementation; and

(b) coordinate between Government and manufacturer’s 
producers, suppliers and consumers.]

11. Delegation of Powers.—(1) Government may, by notification in the official 
gazette, direct that all or any of the powers and functions conferred on the council 
shall, subject to such limitations, restrictions or conditions, as^ it may from time to 
time impose, be exercised and perfomied by such member or members of the council 
or by such officer or officers of Government as may be specified.

Government may appoint such officers as it may deem necessary to 
assist the council in the performance of its duties and functions.

^[IIA. Establishment of Consumer Courts.—Government rnay, by notification in 
the official Gazette, establish a Consumer Court in each District of the Province to be 
presided by a District and Session Judge ^[or Additional District and Sessions 
Judge.]]

1

(a)

(2)

'’(PART-II-A
DISPOSAL OF COMPLAINTS 

BY THE DIRECTOR

IIB. Manner in which complaint shall be made.—(1) The Director may, on his 
own motion or by reference from a consumer against any individual or entity under 
section 5, 6 and 7A, 7B and 7C of this Act shall, after conducting an inquiry under

'Subslituied videKhyberPakhtunkhwa Act No. XVU of 2015 
•Inserted vide Khyber Pakhcunkhwa Act No. U of 2005 
’Added videKhyber Pakhtuiikhwa Act No. XXII of 2017 
■‘Insened vide Kbybei Pakhtunkhwa ActNo. XVII of 2015
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section 11C, is satisfied that violation has been committed, may fine the violator with 
an amount, which may extend to fifty thousand rupees but not less than five thotisand 
rupees and which may be recovered as arrears of land revenue.

(2) The Director may file a complaint before the court, for declaring a 
product or a service as faulty or defective under the provisions: of this Act without 
proof of any damage actually suffered by a consumer but likely to be suffered 
keeping in view the general standard of that service or product. :

lie. Inquiry and inspection.—(1) The Director, on receipt of a complaint or on 
his own motion or on the direction of the Court, may hold an inquiry as to defects in 
products or services, which contravene any of the provisions of this Act; provided 
that no prior notice shall be required to be given to a manufacturer or trader oi 
service provider for holding an inquiry.

(2) While making an inquiry under this Act, the Director may,-

inspect at reasonable time with or without police assistance, 
any place where the activities or transaction of trade and 
commerce or services are carried out;

have the power to take sample of goods, products, seryices 
and to check the defect, standard and purity through laboratory 
test or other means, as may be prescribed;

(iii) require any manufacturer, trader or service provider or his 
employee or agent to produce before him for inspection, all 
product, items and record of documents;

seize and detain any goods or products-sold or delivered or 
caused to be sold or delivered alongwith record relating 
thereto in respect of which an offence under this Act has been 
committed or likely to be committed; and

seal any premises where an offence under this Act has been 
committed or is likely to be committed. ;

The Director may delegate any of his powers to the subordinate 
officers of the Directorate with specified area of jurisdiction.] ;

(i)

(ii)

(iv)

(v)

(3)
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PART-III
Disposal of Complaints Hbv Courts!

Jurisdiction of the '[Court].— ^[Subject to the provisions of this Act, the 
Court shall have jurisdiction to entertain complaints within the local limits of whose 
Jurisdiction,—]

12.

the opposite party or each of the opposite parties, where there 
are more than one, at the time of the institution of the 
complaint, actually and voluntarily resides or carries on 
business or personally works for gain; or ^

any of the opposite parties, where there are more than one, at 
the time of the institution of the compliant, actually and 
voluntarily resides, or carries on business, or personally works 
for gain provided that in such case cither the permission of the 
“’[Court] is given, or the opposite parties who do not reside, or 
carry on business, or personally work for gain, as the case may 
be, acquiesce in such institution; and

(a)

Cb)

the cause of action wholly or in part arises.(c)

Manner in which complaint shall be made.—(I) A complaint, in relation 
to any goods sold or delivered or any service provided, may be filed with the 
^[Court] by-

13.

the consumer to whom such goods are sold or delivered or 
such service is provided;

(a)

^[(b) Deleted]

’[(c) any recognized consumers association irrespective of the fact 
that the consumer to whom the goods are sold or delivered or 
service is provided is or is not a member of such association;
or]

*[(d) by the Director or any officer of the Directorate authorized by 
him in this behalf.]

‘Added videKhyber Pakhtunkhwa Act No. XVIl of 2015 
^Substituted vide Khyber Pakhtunkhwa Act No. II of2005 
^Substituted vide Khyber Pakhtunkhwa Act No. II of2005 
'Substituted vide Khyber Pakhtunkhwa Act No. n of 2005 
^Substituted vide Khyber Pakhtunkhwa Act No. II of2005 
‘Deleted vide Khyber Pakhtunkhwa Act No. XVII of 2015 
’Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
‘Substituted vide Khyber Pakhtunkhwa Act No. XVII of2015 '.' :

*>■ f
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Explanation.—For the purpose of this section "recognized consumer 
association" means any voluntary consumer association registered under the 
Companies Ordinance 1984 (XLVIl of 1984) or the Societies Registration Act, I860 
(XXI of 1860) or the Voluntary Welfare Agencies (Registration and Control) Act, 
1961 or any other law for the time being in force and Consumer Cooperative 
Societies registered under the Cooperative Societies Act, 1925 or such other 
association as may be prescribed.

(2) A complaint under this section shall be submitted within ten days of 
the sale, delivery or rendering of the service:

Provided that the [Court] having jurisdiction to hearj the complaint may 
allow a complaint to be filed after ten days and within such time as it may allow if it 
is satisfied that there was sufficient cause for not filing the same within the specified 
period:

Provided further that such extension shall not be allowed beyond a period or 
sixty days from the expiiy of the warranty or guarantee period specified by the 
manufacturer of the goods or seller of the services and if no such period is specified, 
one year of the date of purchase of the goods or providing of services.

Procedure on receipt of complaints.—^[(1) The Court, on receipt of a 
complaint, if it relates to any goods-]
14.

(a) refer a copy of the complaint to the opposite party mentioned 
in the complaint directing him to give his version of the case 
within a period of thirty days or such jextended period not 
exceeding fifteen days;

(b) where the opposite party on receipt of complaint referred to 
him under clause (a) denies or disputes the allegations 
contained in the complaint, or omits or fails to present his case 
within the time specified as the case may be, the ^[Court] as 
the case may be, shall proceed to settle the consumer dispute 
in the manner specified hereinafter provided;

where the ‘‘[complainant] alleges a defect in tlie goods which 
cannot be determined without proper analysis or test of the 
goods, the ^ [Court] shall obtain sample of the goods from 
complainant, seal it and authenticate; it in the manner 
prescribed and refer the sample so scaled to a laboratory

(c)

‘Substituted vide Khyber Pakhrunkhwa Act No. II of 2005 
^Substituted vide KhyberPakhiunkhwa Act No. II of 2005 
’Substituted vide Khyber Pakhtunkhwa Act No. 11 of2005 
'Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
’Substituted vide Khyber Pakhtunkhwa Act No. II of 2005
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alongwith a direction to make an analysis or lest, whichever 
may be necessary with a view to finding out whether such 
goods suffer from any defect and to report its findings thereon 
to the ’[Court] within a period of thirty days of the receipt of 
the reference or within such period as may be extended by the 
^[Court];

before sample of the goods is referred to any laboratory under 
clause (c), the ^[Gourt] may require the complainant to deposit 
to the credit of ^ [Court] such fees as my be specified, for 
payment to the laboratory for carrying out the necessary, 
analysis or test in relation to the goods in; question. The fee so 
deposited by the complainant shall be 'recovered from the 
opposite party if the. test / analysis support the complainant’s 
version and paid to the complainant;

on receipt of the report from the laboratory, the ^[Court] shall 
forward a copy of the report, alongwiih such remarks as may 
be deemed appropriate, to the opposite party and the whole 
process shall be completed within two months.;

(d)

(e)

if any of the parties disputes the correctness of the findings of 
the laboratory, or methods of analysis of test adopted by the 
laboratory, the '’[Court] shall require the opposite party or the 
complainant to submit in writing his objections in regard to 
the report of the laboratory;

the ^[Court] shall give a reasonable opportunity to both the 
parties of being heard- with regard to the correctness or 
otherwise of the report before making an order under section-

(f)

Cg)

• 15.

The * [Court] shall, if the complaint received; relates to goods in 
respect of which the procedure specified in sub-section (1) cannot be followed, or if 
the complaint relates to any service,-

(2)

refer a copy of such complaint to the opposite party directing 
him to give his version of the case within a period of thirty 
days or such extended period not exceeding fifteen days as

(a)

'Substiruied vide Khyber Pakhtunkhwa Act No. II ot'200S 
•Substituted vide Khyber Pakbtunkhwa Act No. n of2005 
^Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
'Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
^Substituted vide Khyber Pakhtunkhwa Act No. U of 2005 
"Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
’Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
‘Substituted vide Khyber Pakhtunkhwa Act No. II of 2005

-
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may be granted by the [Court]; and

on receipt of the defence of the opposite; party, if any, under 
clause (b), proceed to settle the dispute on the basis of 
evidence produced by both the parties:

Provided that if the opposite party does not deny or 
dispute the allegations made in the complaint or fails to 
present his case within the specified period, the dispute shall 
be settled on the basis of the evidence brought by the 
^[complainant].

For the purpose of this section, the ^ [Court] shall have the same 
powers as arc vested in civil court under the code of Civil Procedure, 19.08 (V of 
1908), while trying a suit, in respect of the following mailers, namely-

the summoning and enforcing attendance of any defendant or 
witness and examining him on oath;

the discovery and production of any , document or other 
material object producible as evidence;

the receiving of evidence on affidavits;

requisitioning of the report of the concerned analysis or test 
from the laboratory or from any oilier relevant source;

issuing of any commission for the examination of any witness;

(b)

(3)

• (a)

(b)

(c)

(d)

(e)
and

any other matter which may be prescribed.(f)

(2) ■‘[Deleted]

15. Findings of the^fCourt].—(1) If after the proceedings conducted under 
section 14, the^[Court] is satisfied that the goods complained against suffer from any 
any of the defects specified in the complaint or that any or all of the allegations 
contained in the complaint about the services are proved, it shall issue an order to the 
opposite party directing him to lake one or more of the following actions, namely-

'Subslituted vide Khybei Pakhtunkhwa Act No. II of 2005 
' Substituted vide Khybet Pakhtunkhwa Act No. n of2005 
^Substituted vide Khyber Pakhtunkhwa Act No. l]ol'20U5 
'Deleted vide Khyber Pakhtunkhwa Act No. U of 2005 
‘Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
‘Substituted vide Khyber Pakhtunkhwa Act No, II of 2005
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to remove defect from the goods in question;(a)

to replace the goods with new goods of similar description 
which shall be free from any defect;

(b)

to return to the complainant the price or,- as the case may be, 
the charges paid by the complainant;

(c)

(d) to do such other things as may be directed for adequate and 
proper compliance with the requirements ^ of section 4, section 
5 or section 6;

(e) to pay such amount as may be awarded by it as compensation 
to the consumer for any loss or negligence of the opposite 
party.

(2) Every order made by the [Court] under sub-'section (1) shall be
signed.

Penalties.— '[(1) Where any right of consumer required to be protected 
under this Act, is in any way infringed, or is likely to be infringed, the person 
responsible for such infringement shall be punished with rigorous imprisonment 
which shall not be less than seven days or with fine which shall be extended to fifty 
hundred thousand rupees but not less than ten thousand rupees dr with both and shall 
also be liable to provide such compensation or relief to the consumer as may be 
determined by the Cotirt.

16.

Whoever makes advertisement through print or electronic or social • 
media or by wall chalking or in any other manner in contravention of the provisions 
of this Act, the person responsible shall be punished with rigorous imprisonment 
which shall not be less than seven days or with fine which shall extend to twmty 
hundred thousand rupees but not less tlian ten thousand rupees or with both.]

The ^[Court] may, where it is deemed appropriate, order for payment 
of compensation to the consiuner to the extent the consumer has suffered any 
damage or loss through any unfair trade practice.

(4) The ^[Court] may, where it is deemed necessary for protection of the 
rights of other consumers, order for confiscation of any goods! or material or direct 
for their destruction.

(2)

(3)

'Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005 
’Substituted vide Khyber Pakhtunkhwa Act No. XVII of 2015 
’Substituted vide Khyber Pakhtunkhwa Act No. II of 2005 
‘Substituted vide Khyber Pakhtunkhwa Act No. II of 2005

f *
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The ‘[Court] may, where it is deemed appropriate, order for removal 
of the defect (s) of the product involved or replacement thereof. :

Appeal.— ^[(1) Any person aggrieved from the order passed by the Director, 
under sub-section (1) of section llA of this Act, may file an appeal in the Court 
witliin a period of thirty days of such order by depositing flill amount of the fine so 
imposed, which shall be reimbursed in case, the Court set-aside the decision of the 
Director.]

(5)

17.

^[(2)] Any person aggrieved by an order made by the ‘‘[Court] may prefer an 
appeal against such order to the ^[High Court] within period of thirty days from the 
date of the order, and the provisions of the Code of Criminal Procedure, 1898 (Act V 
of 1898), in respect of appeal to the High Court shall, mutatis miitandis, apply.

Finality of Order.—Every order of the ® [Court] if no appeal has been 
preferred against such order under the provision of this Act, shall become final.

Dismissal of frivolous, or vexatious complaints.—Where a complaint is 
found to be frivolous or vexatious, the ^[Coiut] as the case may be, shall dismiss the 
complaint and exceeding ®[ten] thousand rupees. Appropriate compensation may also 
also be awarded to the respondent from the amount of fine so realized.

Principal, liable for offence of agent and servants.—Where any offence 
under this Act is committed by an agent or servant of any mEuiufacturer or trader, 
such offence shall be deemed to have been committed by such manufacturer or trader 
unless he proves that such offence was committed without his knowledge.

18.

19.

20.

PART-IV
MISCELLANEOUS

Immunity.—No suit, prosecution or other legal proceedings shall lie against 
the Council or any member thereof or any functionary under this Act or acting under 
the direction of the Council or Government for anything which is in good faith done 
or intended to be done under this Act.

21.

Power to make rules.—Government may, by notification in the official 
Gazette, make rules for carrying out the purposes of this Act.
22.

'Subsiituted vide Khyber Pakhiunkhwa Act No. It of 2005 
'inserted vide Khyber Pakhiunkhwa Act No. XVU of 2015 
'Re-numbered vide Khyber Pakhiunkhwa Aci No, XVII or2015 
'Subsiiiuted vide Khyber Pakhiunkhwa Act No. II of2005 
'Subsiituied vide Khyber Pakhiunkhwa Act No. II of 2005 
‘Subsiituted vide Khyber Pakhiunkhwa Act No. II of 2005 
’Substituted vide Khyber Pakhtxmkhwa Act No. II of 2005 
“Substituted vide Khyber Pakhiunkhwa Act No. II of 2005
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:23. Power to remove difficulties.—If any difficulty arises in giving effect to any 
of the provisions of this Act, Government may, make such orders not inconsistent 
with the provisions of this Act, as may appear to it to be necessary or expedient for 
removing the difficulty.

I

.
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■O. -.
government OF khyber PAKHTUNKHWA 

finance department
--

i
f. Dated Peshawar tho 02/04/2019

^^NOTIFICATION
1\ <

■ ^hp l^?nf J VVhgfeas the Provincial Govl of Khyber Pakhlunkhwa enhanced/o-?
?fl <S 2012'Stn m Esiablishmeni of Peshaw&r High Court Peshawar w.e./ 3/

- ' 24.02.2012. Lateron.lhe Provincial

•Nn iaR onn1Q®^^i?l?ft*V?"“®^**’®°^‘l®'^o^P8>*haw8rH^gh•Court Peshawar under COC 
no^inJI(?Os'®** 26.O3.2O10..8fKl.in conlinualton of Ihls 

•" Dieas^ la aoom^ th" ^012.2012 lefarred above. Ihe competent authority has been 
staff of Suho^Hinaiei tho enhancemonl of the rales and celling of Judicial Allowance to the 
noted against e if Khyber Pakhlunkhwa with immediate effect as per the rales

.2-

S0 Judicial Allowance El^stlng Ratos Revised Ratos 
Trom BPS-1toBPS-6 

irom aPS-7 to BPS.16 I Rs.4200/-

1 RS.2800A Rs.6000/-
2 Rs.SOOO/-*

3- The total addilional

Peshawar In light of Ihis department nolillcalion referred above. Thus Ihe contend ol the 

,0.,2.20,2

t4-

ourt

*#■

5-

Secretary to GovU of Khyber Pakhlunkhwa 
Finance DepartmentEndsL No. & Dale Pvan-

Copy Is forwarded for information and necessary action to the-.

4 Pakhlunkhwa. Peshawar.
5 '^ytoef Pakhlunkhwa.a A» mSrirVr '‘f *„* 0^ Khyber Pakhlunkhwa.
7.' Dtacio,. FMIU

... PA i»° Id'SE s'^S P,„.„c.D.a.A™a„l

eporlment.

JWOazJSJIkhan) - 
-eecnoN officer iswd

i

I
WP4635P2020 AHMAD RA2A SHAH VS GOVT CF PGI TSpdl
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‘5.

■Hi}>'

,*• •>^p (d
h*

g.elai i wTSS] u
■bi^dgkeIm u.

U
&ooUpdated on: 08-04-2019 (A>

i

r'-' /CURRENT BUDGET UTILIZATION 2018-19 CO
r

f

n3 ■<wSearch Criteria f • .
S

J

5
O

DDO Wise S

<0SHOWING SELECTED DDO WISE DETAILS 

Grant:
ODO Code:
DDO Description:
Financial Year;
Grand Total Budget Estimate:
Grand Total Budget Release:
Grand Tutal Aefua! Expenditure:

?r
Q.
3NC21030-INDUSTRIES

MR4727
MR4727 - Consumer Protection Court Mardan
2018-19
Rs: 14,669,000
Rs: 12,543,000
Rs: 7,975,951

I



BUDGET 
ESTIMATES 

;v .. (INRUP^EES)

BUDGET ■ 
RELEASE 
(INRUPEE^ •

ACTUAL
EXPENDITURE

. {IN RUPEES)
.-V- V

OBJECT OBJECT DESCRIPTION

t\0121T AOI-21T-ADHOC RELIEF ALLOWANCE 2013 \130,000 90,000 62,787

A.01224 A01224-ENTERTAINMENT ALLOWANCE .9,000 7,800 5,668I

• \01226 AO 1226.COMPUTER ALLOWANCE to18,000 ’ 0 0
oa

40I22C AO 122C-ADHOC RELIEF ALLOWANCE - 2015 U.90,000 65,000 42,559 o
&
o

40122M A0122M-ADHOC RELIEF ALLOWANCE 2016 427,000 310,000 227,461
X<^0122Y AO 122Y-AD-HOC RELIEF ALLOWANCE 2017 640,000 X405,000 293,653 • CO

5^01230 A0123G-AD-HOC RELIEF ALLOWANCE-2018 a;. 640,000 405,000 293,653 Cl
£f- w

^01241 A01241-UTILITY ALLOWANCE FOR ELECTRICITY X533,000 )207.000 . <182,277 - So
£
m\01248 ■ A01248-JUDIC1AL ALLOWANCE 700,000 330,000 280,904 s•r •/• 5a a
5\01274 AO 1274-MEDICAL CHARGES 11.000 11,000 0

i

y
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.luUgment Sheet 

IN THE LAHORE HIGH COURT LAHORE 
JUDICIAL DEPARTMENt

W.P.No>20968/2009

JUDGMENT, 
MuhsHimod Akram PS, etc. 

VERSUS
Government of PakisUin, etc.

Dote of henring; I2.I0.20I2*

PelilioncR by;

Respondents by; Mr.^^M/Nasim :Kashmiri,'(Deputy Attorney General for
PaWsjm. '
pyMuhffnmid Iqbal. AddL'Adyocalc General, Punjab.

M/s., Aftab Ahmad Bajwa and Syed IJbz Qu^, 
Advocates. ' , ^

Muhomnitid KhoHd Mehmood tfh«n .1 All the

prttiioners are the part of cstablishmcnt of Federal Co 

Courts c^bfeh^^by^the act of pi^l^cnt rommonly known 

“ B^fng Cojirts.'^M^onrncnlal Pi^ccUon Tribunal. Special 

(Oncnas-ln<:B^). Spe'eial Court:Customs

vemment

Taxation and
Artti.SinuggIing'.;Spccinl Court GMS-Lahorc, Drug Court, 

Special Judge,(Central), these courls/lribiinals are directly
performing their duties in connection with the administration of

• •

justice. The petitioners claim is that they 

diswminaled- i
ore being

qua the employees of District Judiciary and

wiablishmcnl of the Couru, Uius they claim declaration to 

Ihe^crrcct that recommendations of Nalronai Judicial (Policy 

Making) Comnunce {henfnajler referred to as NJPMQ dated

10.11.2007 issued by the respondent Nori vide letter dated

/fy

A



WJ'iM).2M£V200S
Muhemmott A^ram 2^ *'■ ffTfeWitoff f f|-,

J0.4J008 Is binding on rcspondcnls No. 2 and 3 and ihe 

respondents are thus bound to impicmcnl the

dated ip.lUOO? Tor bringing thc.pciinVncrs
re commendations 

at par with che
«mploy.„ of Disulcs JodfeU^y of U,c High

Court, Disirict judiciaiy orislompbad and 

Court.
fsiamabod High

t

2. Ttie 

thnjugh. NaiionaJ
pcimoncfs assert tha^N/PMC

v«

•/udiciol
consb'tuted 

(PoIh^7 M^-ing), Committee
Ordinance 2002

for the

(Aere/nq/zer' refmd iSto 03 ■ 'NJPMC9^ '

uniformity of^ the reterms and.conditions 'of Judicial
Omccfs and staff ^attached m »h* '• j. . •

— to^ the judici^ u.; District
.wdihcApwCpik.Judiciaiy.HighCoufls

The p^'u’oncrs assen Ihat.on'Ithe
on,the recommendations of

NJPMC, ihc ,Hon>Wc Chief J^dcc .of'all u,e 

Fedoahon have dmcied lo. pay d,c

=«ai>lishmc„i of H/gh -Coum

NodfieaiW issued from linieio time,.'

Provinces of

to the
** “ « 'evident frorn Hie

4, i^Wned 

petitioners arc
counsel, for the >' ••

(“I'lioneis submils iha( the .
'■-x-oubld.ifed.^CoverWm employees bu.

tJicirjob description and the 1
'vorifing hours arc equal to thejob

description and working hours of the
«h.l>hshmeni of (he Hlgb Com

District 

ourl of the Provinces
•iudiciory,

« wefi asWamabad High Court. ,
-/

'*■ ’• f.
■te C6»fl i-.



W^^a20MV2009
MtrfigmmarfAiTo>Tt'»n-^ v. Covt. nfpgHnan. ete. i

5. Lemied Coumcl irgucd with vehemence ihal duc to high 

innotion^ cosl even the increase .Kowed by the High Courts 

in terms ofNJPMC is not suflicicnt to meet with the day to day 

wpcfiscs or. nonnal size of family, but the peiiiioncrs have

been'denied'even the increase^in■ the salary and-alloivnnce 

wh_ich.iJK District judiciary, is receiving ■ for the same job.

and-as such the petitioners
* t * ■

LaboiTr, with saiiw qurilficruions.

FBfc™! Gov«™«„, n;,d utohSl wilh 

■wt=d,o.« .•discriminnldiy.

trcalmehi.

6. Lci^d Depay Attorney Oenend for Ptdita con,cods 

•!>« iJ;thc:hjo^d.,^«£,co ^ ..low*
^ • 4'

pottuoncts it Will c^tc dispwity cooog U.c CivilScKSots cod

Gover^ent will not be is
aJIowimcc a^ as clumcd by the ptItiU 

civil ^uus. The and conditions of ih 

Judiciary and
diirctcnt wiUi the ic'mu md cindiiioos of the pcliiiojcn..

7. Lccmed Dcpciy Attorney Geoend for Pahistao 

very moi„od„cbi% of dte petition on the gtoood-thet dispute

and as such

position, to vpayjlhe .

oners to all the ••

c employees of the.
establishment of High''Courts are

object the

pertains to the terms and conditions of’the service 

the petitioners if are aggrieved they may approach >0 an
appropriate fora.

Learned Counsel for the pelil/oncrs exercising the'right 

of rebuttal submits (hot the Federal Oovemmem

S.

B already

• .H>1 All Airj.c.i.j// 
/tf!' COuft



w^M9joia/ao9

malnuinins difl-crent categories among Uic Civil Sc 

example special alloivanccs 

Civil AviaUon,

rvonls, for

are payable to Uic cmplojtcs of 

railways, armed forces ^ lo aviation

O-tu-ba^cc
•'towUKe, 5hm nliowan^, Governor House 

the petitioners if will be allowed ih
siafT allowance,

»c requested Ixncfii (I ^}jl not
My speeio] eaiegoiy as the peiiiioners

same iiicc'

^lishmcnt of High 

special couns

^ performing 

iciary and the
iJic .cn^loyc« of District Judi

courts. Lcamed.Counsel adds: that all
are imder Uic_ ="'P'™l^n‘icnee ond eonml of the

special eoure is the
High Court, the 

High Court and the appoi
mtment of fudges of the Spcdal Court

reqwre thb coWcDt of the Hono*,tumble ChiefJusticeoftbc High
Court and Senior Jtid 

Judge oflhc Special Courts. 

Lea^d

^8-of,hc High Court is-thc ir^p^ion

9. counsel has relied 

MKhls/cnv,^,i^.n ■>....
Qs^smsisntof

!LS.rfdfthrri frLD 1993 SC 341

V^ProviHt:, (2oog pj. ^

Yi^Sf^re/ary Fxtobihhmtnf

jldfl

(CS.) 220), AbdurRnshM 

(IWI SCMRi 1288), Attfwa 

<2001 SCMR i 161). MuhammnA jL

Ml iL Federyl(^ or

mm V. sgle^lon
(2003 CLC 18), Cover/iment ofPnp/fjf^ 

(993 -SC 375), M/on Mehmood
V^Muharak ^// p

ShghYhol Hank/ne Caroorof/on Ltd, itirouph fc

eiil££lJ.20J0 CLD 293) and EedemUon ofJH in^ia



MohommadAhrvm. fK.y rrr

as^C«nlral Erelse Slenompf,,^. Tilled) end mhtri u

Union of India andolher^ fAtP ]9gg 1291).

10. Learned couiuci relying on Articles 25.27.33 and 37 of

Ihe .ConMiftjiion of the Islamic Republic of Pakistan. 1973

submits (hnt it is the duty ofSbie to promote social justice and

eradicate the socjnl evils, which is only possible if unifomi

terms M opplied among the employees attached with 'the
Coum arid that all ^ris pload in same category

classification have id be treated a]ikc.-Uamcd Counsd,subr?iits

that, the'petitioners ore being, discriminated In terms and -

conditions of serviK including, emoluments, the Federal

Govcnirncnl l^ipromuIgal^^veriotB laws, .which' confers

on,a proyinciaijiudfcial ofTiccr to adjudicate aid■ *

dcci(^(thc matters relating ito the fcdcnil law within'the 
• • • •

provincid domain, for instance Banking Coun, Custom Co

Excise ondjaxulon Tribunal. Sixcial Anti-Terrorist C6uttand-

nuiTBrous other Tribunals and (Courts established under ^ the-'
♦

Federal statue are presided over by the judicial ofTiceis of the 

Province.

urt.

1_I. Learned Counsel has relied on Nonhem Ar^p 

Qsm (PLC 2010 <C.S.) 141) and Govemmeni of Pun/pfi u, 

MubttrakAll (PLD 1993 SC 375).

12;, Heard, record pcnisedj 

-13;. The main controversy between the parties tIS of an equal
iremrncnt mong Ihc equally placed penons. ihe righi of Jqual



v*.P.Na.2o9tvteo9
sfft ■Cgyf. n/pnlctnen

^cotmeniisQ 

• uguaronteed'
fund^cnlaJ right of cvejy citizen of PiWsian and

one. II is Bn ndmined lict lhai AJl Hlghjcourts of 

Provincu l,.vc ImpIcmcnlKl Uio n-camnici,d;Uori of-ihe 

WPMC but tht Fedtral Oovcmmcnl is denying u, [ of all
dtnsc nllpwnnccs and benefits wbici, the equtdiy pieced petsons 

ortbe esinblishtnent of tic High Cpuni p,, oisakt Courts

=« receiving as per their job deseriplipn tutd nahor of duties, (l

■ “ "“I !V;*^=i':«Ppattenis.that-Fedcri;Goi 
■n7>te™8d;;(te Nmvjc'-iixmnb^^

I
■r:t. .- ..-J.ovcmrpcni has . 

i-;;Dfctria.JuJ6iaiy;;of.
Islamabad a/wcM the tstablishmentof Isiama^d Hi^ 

,M.' -Il'is' anVadnliaid-^iiion;--bei^^ i

thc'pmies-ihai •
Bmking Courts,.Labour courts •

■oeant ip bdmm^-j^fc'KiwecSthdjaities nn^ falls'

provincial Slalucior imdcr (he mwdate. of/constimtion.of 

/slamic republic • o^ Pr^iiaK;.' likewise • t

are
-r :
wilhin -■

--r ... .
the establislOTent.’of. !

Special coiirtiTribuntf is'cqudly nccc^,Md impor^t.liicc:
r

the Judicial OnTcer who ptaldc' oVer the court.' In Uic absence
““ » I » #

orcsiab/ishmcnt 6f (he court ihe prcsidln^ officer couldinol-
F
I

perfonn his judicial duties, for example if-the reader ofrthe ■. 

court refuse (o p^orrn his duties aficr the

'.8 J t' 
»• 't 1t

I

court time, the
presiding officer cannot function and perfonn his judicial dulfcs 

and If the reader is refusing to perfonn duty afler the court

that will not in violation of his Icnns of service. It is
* I

biM an admitted fact that lITc object of NJMPC is to provideI
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speedy justice to public at la/gc snd to decide th 

litigation as early ns possible.
c voluminous

15.

P""™'" '"’P”™"’* «•«- wi^ .h= „„ns

c»s.f.llsa„d=rAaicl.25«„d27ofteCo«,Nio 

Republic of Pnkisian, 1973
n of/slaniic

wfiicli ffiaranlees equal Ireatmenl to 

no citizen in the service ofsimifariy placed persons and that

manner whatsoever.

16. ■nicjpc^al.pr arllclB.25 and..27'wil 

equally plawd persons arc to be treated equally.
wiirshow/ihat, all

»•

no eftiffin-m
the swice of Pafcki^ or the other petson will be dlsch’minated

even-at the time ofadr^Hing in to service orafier joiningW 

«ryice. Under Micle 37 and 38 of the eonslimuon the

bound to promote social justice and cradicaic the social evils
• •*-

among the citjans of Pakistan and It could only i« ^ssib!ellf
ail the cmploycaofjudicia) establishment are treated equally ■

whether ihcy.are the creation of FcdciiiiGovcnimen't or

pmvinciai governments. For.performing same fimcU'Ofts.two 

dilTerenl tcrms-could not be made Of imp/cmenfed for the
cstablishmMi of courts/tribunafs.

17. To remove dipuity and ensure wellbeing of die people 

is responslbilily of the Slat^ which in him Would eJiffllnaie 

inequaliiy in^thc incdmc and earning of individual including

persons orvanoos dosses sim/Iwtyp/iced.



W.P.NaJ05«V2M9
MuhominviiAJmm. tte. v. Govt. effieUnnH I

I
I

{ II
18. Under Ihc Conslflution of the Islamic Republic of 

Pakistan, Article 25 forbids doss legislation. bu| permits 

reasonable classificoilonTor die purjwse of-icgislat/on whidi 

cl^ificdion ttiusl satisfy the twiri icsts of classi/Icalron bcmit 

' on inienigible’di/Tcrcntia which'distirguishes

persoM or.^in^ riai nrc-giouped together from those Ihai 

left out of the group Md ihai’difTerentta tnusfhavc
ore

8 'rational

naus tp theipbjccljMu^rio’tbc ochieved by:ihc statute' in
' •— ............. .\

question

19.. Tte issue of cr^ion of Federal Oovcmmcnl courts came -

CotirtWPakisten ruled

'i-

t, t i

!», • ,e

"(p a„^203 o/th^Coa^nillon provide
ftA

■»

L

, That the vo^^rneh other Courts as may be estahllihed 
byjw* empioyed In c/ause (!) ofArticle ITS of the Consiliutlon

■ ■, ^ nbordinate Courts nfemdte In Article 20J
thereof - v • ’

i. .

.'(eji i.Viah^our^Cohsilnijlon'’reco^^ only such specific • 
Tribunai to 'share Judlelal^ ‘pawen vUh the above Courts, which 
^e^en specljledly provided by ihe'Coh^lhillda'llself Federal 
Sharfot Caurl fC^pier J-A tfthc Co/isilMlon), mbunels t^r 
Article 2J2/£feeilon Tribunals'(Arilele 22S). U must follow os a 
corollary fhol ary Court or Tribunal which Is not fimded on any 
of the Articles of the Constitution ainhoi lawfully shofe fudlelal 
P^or with the Court referred to In ArtleJis US end 2Q) of the 
Constitution. r :

\*
riew-ffArtlde 203 of the CtMtlluilMread with 

Article 173 tiartof the supervision, end control ever the 
subordinaitjudldary vests in Wgh Courts, whfdi^ ae/uslve in 
nfure. eomprehenr/ve In extent and effective in eperaston. ^

d

I
I



................. .

«JlA/. »fAteito all' it o tima^ .

W/WAc/z* nn*r/Ar Ay txtcuUve nit^uia
In fem> of AnMt 20i e//  ̂rCl^fT—" Court

20. The above 5atd

rr ..
'•'ostaue require thereto 

Justice; the eligible pereon 

or retired or sitting District and Sessi 

establishment of Special “

™ie laid down by •be Honourable

“ppoinbncni imcto 

tnmenduions ofthe Honourable Chief

“ Ju'lgc ofHigh Court

cssioi) ^dge and as such the
•*»“«

•*»lmguishcd Wjth cat* othent 

21. TIk Learned Division , 

Amanullah k'han Ynttrttfimi ^

or*

' 1

Bench of the Sind Hi^ Couit in

-^nd oihMPffj V. FtAfrnUf^m

KirachldSI) held asunder .

“/«ZWC/roh<f*er,rran„u,,yu*WMo'»c<*.g4o«*..Vto

^rtr o/the WureWe a/r/dur,,re. ^iU High Ciuns a^ 

CMte/Jiaau Pakistan « Its Chalmcn A^WC attend aii 
<2>cn toocem/og Wtb rtryi/rte^f .'ond /„ ,i„„

M,la,h>i U Mng n/cm/cr/ro«.aeuhrre„,pofa,4r::*""’"'"^'^”'^

ond bring
Clays, promote automaUon, 

cm odrnWr,reave „/an^ ^
rmpa^lhllly ,^a, ore/

conscious
cnsults."



i,

SVO//OJt
Ifoiy Jfott^nooiiy •

Muomojjy fiuo/i9jkiio^ ''f

P^^O^VlMOOfO
' OJ00^>t//ibyj •,

/tWP^y U9^myi.r^pnf‘ llAij“^joiu?s' (u)
“ VOOl'fU ^VpnfruofSTPspia layttiQ-py (t)

'®®®55/P3ZP7 ,Y‘ t*V V <vOW/^.4

•w»//cw/ny
^Su\iattu

' vOMfW 
'7awff''y

libe/Pu/uvru 

« •/OOOitVJ

. 91-BOij-gui^jsOlO 
sip»oa-gtnMjtffo 00

SAoqopuD Cf*g u, MsigQ (0
■ • 7 ’

' •’ , M^ffvn^jtf^rp^OiD .
’ .f^^^rn^D^oo

py/Opnrpjoitos y

*•' T»* -K** k • t ...

(Ohtdm) »iiimioo3 ^poyfdsfiojpp^^i

■ ‘Amu Pi*

Y.

. .‘SMOnOJ

SB 93UBM0((1 atfl U( JU9Ui33UB'qUd • aip pBpuaimuowj ptra
f»wUJOippipiif JO stof3Bd.iioi;^3diuo3 

i(Wr(roi uo p|3q 9up»uf e u
.9(n'P9pu9umi09ai

/• OdW/N ‘ uoiiusu/ 'pui;

'^inoa'33rfS.UBJSi:prjjO,U3[miJMOO,UO|SlAM 33!CTf POTMB7
/«iaJ33S pwpsj ocfl luojj soorp pc P^JBp J3U31 3tu

•pnoo 1JS,H pDqouioisj pwpDqFm,,sijoXjoji>,pnrpuisia 

“I OWdfN JO suo|jDpu9U]u«J3ay Btp P3|U9UJ3{dui| XpBai/B 

SBq JiouilUjAOD iwspaj «|x -pwAOJ u»q nrqjip„s p^^eim

puaruwiUO iBjatpnf oq) JO ^npfuj, Axps aip pm owdfN

sqi JO uoispsp aip pajiraujjiduii sAiq nouiAtUd 3*0 IIV ‘ZZ
I

**iW/9 y?Ejx01 waifV



W.fMiJOHt/iM
kfuhomme^Attym efe. v. 11

ftxt. offfe

V. 71.r rrv,„K^ cf .9ruA, mpp Bcto<hixtm ha.t 
tmplemtmtd tht nccmmtndaifons c/NJPK4C, wherau lAe samg 

orr n^trrd to A, ,mp/x„en,ed by ,ht Purfoh. A, Pu^nb Jud^tary

277^°^'°'"^ ^nquiftd in ihe motitr.

ntetixoty jups y&r 

Ptcommendaiiont t^the HSPMC

fPilM ^ei/ngardt.

t Lahore High Covn 

tnmring impitmtnieilon of the

Younsineereiy. 
*. rd 

JUSnCE 
(BINYAMIN)MrJatke 

Si^ZahldHuiroln. 
ChiefJtaitiee,

High Court, 
Lsb^-

yi of Dis^ csmisl,.„, ofW^

; drawing iherevUcdcmolunKnis,
W* « ' , «•

■ 24.^ The qte'igumeni of fcanicd Deputy Attorney CehenJ •

for Pok/stan is that pehtio'n is not maintainable is concemed.'ihe 

pcJiliohcis have approached,thc'.Court on

'I

fhc touchsione of
cortstittilionai guaranice under ArtieJes 25 27 of the
Constimi/on of the Islamic Republic of Paic/suin. 

Hon’bfc St^renic Court of Pidclstun i 
hLuhamm/i

1973. The

w &ere/a^ fffVAy,,. 
(200S SCMR 548;.

Q/rpetor ffrmy Education (l$9i JCMR J3S;,
Administrator

Q^jilisLSSHncH Larhnpn n»d ^^hers v.

2feE (2001 SCMR 1320; has
on and S

diioted upon ihe above said
issue.



W.PMoJ09it/20O9
Muhammoti Aimrm ]2«&V.C<fyy|p^Pa^i>(f- ...

I23. fn ihe caseofA/w. A/. 

despite her status of civil 

Court for the rcdressal of rtI 

Jurisdiction was 

Court ofPflkistEn and the 

terms;

jSU (supra) It is held iliaianawa

I
servant she approached the High

gficvance and the objection of 

raised even up to the level ofHon’ble Supreme

same was resolved in the following

of bound aaw„ abllpnlonyibu auiborma „ h,r do,„ 

ibauutK. wlibcul Ikt nu^li, uTdrirtog nuud, llUgona o plllor 
iopasL*

26. In view of the-above the objortion of mamlainobility of

the'petidon rais^ isrcp'cllcd;,

27. TTk rc^nd^l is not denying that the establishment of 

ore getting theHigh Court of, Lahore. Sindh ‘and Quetta
♦ "

allowances detailed in Icttw dated 30:4^008, The petitioners 

ore admittedly plaad-in thcrsimiior category in ^ich < the
t

employees of District Judiciary and cstablishmcnl of the High

Courts of the Provinces arc working and as such the petitioners 

arc entitled for the same treatment Reliance is placed on 

tfpffg/n BodsfiaSnd ahni}j^r.v. Akhiar7afnan and others <Y007 

PLC (C.S.) 285).* the Hon’blc Supreme Court held as **AnlcU
4

2S of tht ConsllMion of Jjfanie Rfpubtle of Poiutan, ' J973 

gvamniea equal treatment before law and equal protection of law
I

to all citizens slmila^ypiaeafo



w^j#a2e9Ct/zoo9
MulnnvtK^^Jnm. rte. v. Cwt tic. 13

28. /n Dr^Munlf Ahmad and 37 others ffffycTnnt^pi

fJnanp; Division, tslarnnhiid nnd 4 nih..r| (2007 FLC 

(CS) 285) ihc Honourable Chief Jmilce opined u tmder-

PokkiMi

"Coneepi of rtfoo/pmecilon end ajueUly btfon hw /, Mlmork 

p/fhe caMlenel jeheme rrcegnlztd by nol cnly th. Prtan,bU 
Objeaton, Resefunon. Aniclc, ,, 7S and77ef,b, Con^drutlon hu,

t>y Prineptes ^ Policy conlalned In Arddc J7 of ibe 
Corullhtilon^EqwiI pmfecUen end equal ireeiment of eUbtns
yarfy^ecedls •‘'duenaUy accepud and ncvgnleed principle.
wblch ha-.been ^plained by u,any euihor, tcvbcch end
Judges In preczdc'ms^urdry Junaloncries. In a. democratic set

.1
extraneousup cannot moke any Individual dIsUrrclIeei for ariy 

reasons and exercise of discretion must be free of arbitrariness 
and capriee."

29. In case or ibrahlm Flour pm! f^n
ii—District

aa'^gfirff rlMFrrmln'e V. YPinV-
tbesugh :^cr?tnrYfa the Q^vernment of the

P^partmttnt. iahSre andanifthrr (PLD 2008 Lahore 184);i}k

question of discrimination has ban dilated upon'and is opined
/•

as uoderi-
I

'TTte point of discrimination calls for mterfennet and 

exercise bjpowers of Judicial review.*

In case of Kiehar. Muhammad Nanvgj y, A/p. ^mnll

toffW VprptfraU^n (CAJVo.427 of 2005) decided on

09.10.2008, the honourable Supreme Court of Polcistiin held ns 

under*

30:

Needless to emphasise that while dealing with the cose whervoT 

on aggrieved parry alleges diterlmlneilon. the Court \ednnot 
emeHoai the 'inpiicatlon thereof. Equal treatment of all slmtlarfy



-4'

W.P.M&2098I/2D09
MutwmmedAinm. etc v. Ccvf. o/PeUmit. m.

I
tiluetcd Is Iht basic pflnclpli on which rests Justice under the law. 
If even-handed Justice Is no! odmlnlslertd, U eon have maty 

adverse and nef^ailve' effects on the soeleiy. If can cause 

dlsconieninenl and/rusinilott' In the social sehufl There con be 

no denial that social Justice Is an objective and enshrined la our 

ConsllMlon."

In view of iJie above i( is established feet that the 

similarly placed employees of District Judiciary,- establishment 

of High Courts are getting the benefits under the 

recommendations.of NJMPC but the petitioners are being- 

deprived of the sain'e, the respondents denioJ thus is in violation 

of. Article 25; of the Constitution iof the jslamic Republic of 

PafdslM, l97if»TUC^ucn‘lIy’it'^is.'dttlared without lawful 

auihori^. the j^Utohd? m ehtilJed to'get the t^nefits under 

-the NJMPC reroififnendruions d.aicd-id.i 1^007‘M confirmed 

by the ropondeiit No.' I vide lenff dated 30.4.2008.

*i^ petition is allow^ in the above said terms.

31.

32.

(Muhammad Kholld Mebmood Khan) 
Judge

Announced in open Court today (3I.I0J012);

(Muhammod Kholid Mchmood Khan)
Judge

♦ /*
Annravtil for rtnortlng.

i



t

> 11 :•■f-tr

Wr-
BRf' • INTHE:rESHAAVARgGH^» '

Writ PetitionNo. 19/2010.

' ■#
••-I-•. « 5 '

g
.;i

■judgment
S-)^'t

....18.09.2012.*• i*aDale of hearing.....
aa,»» Akbar i 421 oters) By M/s. Abdul U..f ^

Advocates. V

. u
Tt£&; 1 •;JPetitioner.

Sir.
^.pouduuU. <G— '2

if. i

1 \I CJ-This single'judgment
I

ccondcied W.P.No. 2756/2010 entitled. ■
t

Government of 

& 02

pn7r 1
j.f

shall' also decide

& 159 others Vs. r

“Abdul Manan Khan

pakhiunkhwa through its Chief Secretary
Khyber

made and the law
» because the nature of prayerothers1 I

only identical but also these
1

between the

areit I involved are notpoints

■ disposed of through negotiated settlementr
t

\•••
*. S **•

parties. 1t

,ts heard and record perused.;
. t

in both the petitions belong to the

cached to the District Judicjaiy of Khyter

I • , ■.

in different ranks, grades & qategones.

herein are representative of all the

i
therefore, this petition w

♦‘ 5 : Argumen

All the petitioners in2.
.'C*

paralegal staff, aiP !I I 1 pakhtunkhwa, m

Ij

Petitioners3.t
t
.

Iparalegal staff of the Provinee.1 4IU

J t .

i
■J tiUt

i

t
1

I
i\

i
WP4S35P2020 AHf-lAD RAZA SHAH VS GOVT CF PG178^
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7
»k

f-'

for hearing inlhat capaoity.with the consent of
{taken Up

s

.r-f.

parties.

4. After the preliminary hearing when the matter
)

uggested to the Governmenti entered into a contest, it was s t

nting it, that it would beand the learned counsel, represe\ 1 »
\ t

i dignified manner, if the jmatter is
I

• Judicial & Utility

more appropriate, a 

settled amicably by awarding 

Allowances at certain percentage because

1k 1
1

*.
I

I
of the raising of

* Punjab & Sindhsuch Allowances for paralegal staff by the 

Governments much earlier.

The learned counsel representing

i

i
i

1
t

1 I the Provincialf

5.{ I
t

at different occasions to discuss
i

Provincial Government md all those,

but also

Government sought time\

the matter with the \I

I
I

It

only relevant to the subject matter I

who'are not

respond^te in the case.I ■

\
of hearing, the matter'was referred .

i
of the High Court and

1

however, due to
i'

I
ttlement could not be reached

■On the last date6.

to the agreed team of negotiators

of the Provincial Government,

1

«that
i

■' margiiifil difference, the se
I

upon.

AT>eSTE1
I

f I
f 1

J

/pn^iwwary

WP4635P2020 AHMr^D R^ZA SHAI-* VS GO'/T CF PG176,pdf
I



cv/ H
• *

V.'•/V <•/ •- y/ ' f /
.-VJToday, when the petition was taken up for he..*

1- • Tr
I

^ong with the oomected one and when it was suggested to
t

Provincial Government thatthe learned counsel for the
I

inatead of 60% awarding of Judicial Allowance as well as 

UtiUty Allowance, the same may be awarded at the rate of

arrears.to be paid and it shall take effect from ,

I
I

I'

70% with no
I

date of judgment, the learned counsel sought
1 •

with the Provincial Government -j 

learned counsel appeared and
I

Provincial Govemmentiright from

I

rtoday i.e. the
I t

time to discus the matter I
l

!
and after some time, the

t

i

t

stated at the bar .that the I

the lower level, relevant to lire subject matter.

Authorities have agreed to the

1

the top to
I

including the Competent

suggestion made by the Court, however, arrears

»t
t

I of the
i

Allowances may not be granted.

After ffving such statement at the bar by the learned

asked whether they accept the

1

- I

I 8.f t

counsel, the petitioners were

same and are agreeing to the suggested settlenlent to which
I

reservation nor any objection

4

\
I! . 1

! they stated that they have no
I

allowed without paymentareif the suggested allowances

tS ^ of arrears.:•
' il j

IU (•! a-- I t

f
} I

i

\VP463SP2020 AHMAD RA2A SHAH VS GOVT CF POITS^xJf



t 1I

/ v>
faI •

*! r. •. V-•• r ' t' x A'r. f'] 4
—•v*

y- M 

?*■
iiSr

•*-
beeti^tlagreed upon! by the'^bat-has

parties. eU the petitioners (tire entire parale^

Distriot Judiciary of KhyberPskhUhvra)

t

9. 1

staff

t

attached to the
i[i

■I

I

U-;
aa wal as iJtmty Allowance ticcording to their pay scales. I

1
. the date ofThe same shall take effect ftora today i.e

I
and all others ^ike would1

judgment, hence, the petitioners

titled to payment of arrears in this regard.
I

1 not be en
I

Sl amicableI

Accortoiy. with' the consentI

I
ies, this petition is'admitted &

settlement between the parties

Tis while the connected wnt I
allowed in the above teims

Ii

, is partiaUy allowed to the extent 

on the’ fprraula as

petition, mentioned above, is 

Of Judicial & Utility Allowances

whereas for rest of the prayer the same is

i

Idiscussed above■ I
dismissed.

I r
II I

tt1
i»h • • Annouheedf^ 

tR.Q9.2012. •j I •il
i I t]

iri ;;;• f:. * I

i'/*
I

GE V*k

4«Vt -»; a: a \
!

C3PYtobetri «
CERTFJ

iAer

if

i
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"PESHA WAE HIGH COURT, PESHA W.
\

•iifil)SM;OF OmER SHEET 
• • • • • • • __

Order of otlier Proceedlogs with Sigasture of Judge.Date of Order 
or Proceedings I ■

2 1I
I

WPNo. 1100/2009.01.10.2013

Mr. AmjadAli, Advocate for the petitioners.
\

Mr. Waqar Ahmad Khan, AAG & Mr. Shumail 
Ahmad Butt, Advocate for the Provincial 
Government alongwith Anianatidlah Section 
Officer (Legal) Finance Department

*****

Present:

\
1
t
j I
• I ■
i
! ^ DOST MUHAMMAD KHAN. CJ. Same orderjaa in connectedI t

WP No. 1725/2008 of the even date:j
\

! I I
I 4 ! r

CERTIPIED TO BE TTOE COPJTi ' -

nyExaminer^ / 
PeshaWar Hiah Coyft P^liawar 
AuWrtsed’unde/Arw.le 87 of; 
Eho^anun-e-Sluih^alOrddr 1984!

\

1 :I

^7It •
i J1

i ;
»
i
> 1

).

. \

i •
ji ;

1
I

t! . /
• .V* ' /

I

-f •
I

0
t

I : I fi t i

ift I*Qaseem*
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MlI
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^PESHAWAR HIGB!COURT, RESHA WAR ]
t

t

' ffX

»
FORM OF ORDER SHEET

—Ort^Tof oa..r Proceedings wlUi tureofJudgc-r Date of Order 
nr Proceeding

t

2
\

i ■

woNn. I72S/20M: .1
OU0.20li t

Bilal Altmad Man. Ad^>pcatefor the 

petUioners. . .

jsis;issr=s;“'“
■ CJ. Vide

IMr.Present:

I

t ^ i
I

\

I
I detailcd^judBtn«"‘

deliberations

J4

pnvT KHAIL

,8.9.2012. .fter hectic effort.. Persuasion.
\

!k

court I j

tadal Government ttaough te Fi-^ee IS

and coosuliations the Provinci
t

•.counsel e^ed to. to ento pamlegol s.^

including Ex-

I

Secretary and his »

Judiciarythe District Courts/ District I* !-attached to

cadre pemlegal toft meotoE aitoby to. to

« I r>iM,rt or Tribunal woridog witlun,an,cd.sse«.u:hed.oanySpec.alCounorTnOunu.

k t 
\ I

pkialcgal Staff of the\ I
i

I I'l

■t
\

reUeff packige. .f^e province. - cuslly-ddedno to seme I :
*

pmch less plausible,jto bureauends arc
f , * *

unessential in

for no reason1 however.
j

in the way of
and that too absolutelyt grating hurdles

intheEx-Cadiewhetherasa

■I
»
«
1

iSpecial CoMukal. In to ^a Of

:’j.- . . - ’

ined and enunciatci|' ly th:

IW- i

a tew point is dclermino 

or High Court then, those who

court would be also endded to d,e

has held Uial once 4\ h re theare not befc i I
tiSupreme Court L J

relief ai\d the auAoriti S1

samei
:

t *»« wJ mo ^ t :i

5
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2 t

li i m-.
shall ^if>tiaiw refuge.behir.d technicalities'. i

Learned counsel for the reply'irig respondents/ Provincial

Government contended ihul neither the relief claimed is the same in
!
' . I

this petition nor the employees attached to Ex-Cadre Judge^

working as Special Court or Tribunal within the definition of

the same class to which the same relief can be granted / extended.

2.

* •

I» .
.We have carefully gone through our judgment dated3.

18.9.2012 and it is not open to any debate or two opinion and the
I

learned counsel for the Provincial Government is under entire
It 1rmy^hMpapri' both on facts and on the point of law."

Accordingly, this and the connected WP No. 1100/2009 is /
4.

I

I X

aHminpH & allowed and the respondents-Government is directed to

extend the said relief of judicial allowance/ utiUty allowance at thei
J

1rate which has been mentioned in our judgment, .referred to II same
I

above. The needful be done positively wit^ one month otherwise, 

the court would be left with no option but to attach the property of j

1

I
the Provincial Government particularly of the Finance DepartmenL

I*

C^F JUSTICE
J I

£ ■ I

I
I r

'^JlTbGEJ

’‘W.!
u «jf Appikari'

Nu of PilJ'J.S......... .i ^ >I} ■ruecojJSSWIHEO TOI
J. i ^Cop.vidU fw........... ?

t •; i 'l.'rfien

..... .
I Diitv of 1‘rfparuriun ut

Diili' Given Fur Dcincry.....
bale Ilf Bctii ery '3>-
tfewivi-d Hy........

Evimiper I( Pewawdf Hyli (idufyf'esnawar
? i.in/toi Xr;ir.ie-87 of

[neOji

i_
1 7

f I

• II

I 1

I i
\ r

}
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■ 0I

1 *
I Judgment Sheet

T^r'rm^PJ!XfTAWARI^TGIICOURT, PfSHAWAR
rUDIClAZ DEPAXT^NT

\
i

V
I

JimCMENT

W.P. Na 1382/2010
Dote of hearing 12J2^13. — U.

Arshad Zaman and 33 others versus Federation of Pakistan
I

Ministry of Law, Justice 8c Parliamentaiy ^airs, Islamabad. 
PpririntiPrieyAppglltmtfa^ by fV) ttA( q.l^yfWveo-V

Tl,.gpnn^>.nrfa^hv K^uUft \ VJv^ q!n

t

\

'
TCPAMTTT.T.AH KHAN T. Through the instant

constitutional petition, petitioners have prayed for
*

appropriate writ directing the

respondents to consider, and grant them Special
' ■ ‘ . !

Judicial and Utility Allowances at the same rate and
< I

from the date as it was granted to others officers and 

staff members of Subordinate Judiciary with all

•s

5

5
issuance of an

)
1

»
r

4

\

5
i1 I

r
; others consequential benefits.

2. The learned counsel for ^titioners submitted 

that petitioners being ernployees of the 

Accountability Courts, Peshawar appointed by 

Ministry of Law, Justice & PMliamentary Affairs,

Islamabad (parent Departnaent),! are performing their
i

duties on various posts directly connected with the
I

a^irs of the Courts which are purely of judicial

t
*

t

■

1
I

4\
\

I

r

i
1t \

nature. Further submitted that there is no difference,i
f

ATTE^EPIs I
t UmTf I

poshawaf F»\9] eurtx*
11 Jj^SOlSI

II

' I «r

‘I
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ZLn I
2' -0. Q

ih the work arid duties of the employees and officials•• I

of the subordinate judiciary and Federal or Provincial
I

Services Tribunals.
I 3. It was also argued that the Federal Government 

has sanctioned the required allowances to all the 

employees working -in administrative tribunals and
t

Special Courts established in the,country, who 

similarly placed persons as petitioners but the 

required relief has been denied to petitioners which 

amounts to discrimination and the said

I
i

I

<

are<

■1
5

t

I‘ discriminatiou is against the .fundamental rightsI
enshrined therein die constitution of Islamic

Republic of Pakistan, 1973. Petitioners, being the
i .

employees and working therein the Accountability 

Court^^bunals therefore, deseed to be treated
, I

alike in the matter of the allowances for which they 

have been prayed for.

4. The learned counsel for

}

J

I

the petitioners cited 

the judgments of Hon’ble liahore High Court, 

rendered therein cases of “Shah Jehan.Khan versus

r

};
i

Secretary etc“ CWJ. No. 147^2008) decided on 

23.12.2008 and.“Sad^at Ali vasus Goveimnent of

I

4
\
J
f

tK%
nrtrT\T?

t
I J ; '•
i
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••
I3 »

•• Punjab through Chief Secietaiy etc” (2008 PLC (CS) 

1047), in support of his referred stence.
\

t
5. The learned counsel for petitioners also placed

lhis reliance in support of his contentions on the
I
4«

judgments of the Apex Court reponed as "Ehwaja

Abdul Hameed Nasir and others versus National

Bank of Pakistan and others” (2003 SGME 1030) and(

‘Tara Chand and others versus Karachi Water and
0

Sewerage Board Karachi and others” (2005 SCME%

499). t<
t

I 6. On the other hand, learned Deputy Attorney}
t

►

•i

General strongly opposed petitioner’s submissions
11

and contended that petitioners are dvil servants andi
i

*i has been treated at par with other civil servants, while
1

f
took strong exception thereto the jurisdiction of this1

i(
CourtV

I

We have heard both the learned counsel and7.i »
I

scrupulously gone through the available record.i
1
{
» I

As for as the question of 'jurisdiction of thisI
Court is concerned, no doubt that’pedtioners are civil 

servants and performing their duties thereunder

I 8.
I )■

I
t

d..

t

- Immediate subordination of tlie Federal Government,

\
being employed by Ministry of Law, Justice and

t Ij

} 1

i
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}

1 Parliamentaiy Affairs. Islamabad but petitioners have 

not questioned herein any final or appellate order 

passed by any departmental authorities rather a 

direction has been sought for, redressal of their

t w!
!

1

Igrievance solely based on ground' of discrimination. 

As per the mandate of the provisions contained

>1

*

thereunder Article 199 of tiie Constitution of Islamic

Republic of Pakistan, 1973, any aggrieved person may I

Iinvoke the jurisdiction of this Court, in case of any 

complaint tvho has been treated ^th discrimination

i
by any government or authority, ^e Apex Court in 

case of ‘^cretaiy Revenue versus Muhammad

!

I

i I
Saleem* (2008 SC^B, 948) has held as;-

I
'Jurisdiction vested with Apex and 
superior Courts are’ general, wider in 
scope' and extent, I while constraints 

prohibitions are narrow in their 
application and dimensions. Such 
jurisdiction is to be stretched to take 
into its folds all disputes to be resolved 
while limitation of jurisdictions and 
powers are to be squeezed and kept to 
miniTnnm extent and length”.

j

i

I
V

\!
’■ In essence the “Principle object 

behind all such formalities is to safeguard 
the paramount interest of justice. Legal 
precepts were devised with a view to 
impart certainty, [ consistency and 

uniformity to . Ae j administration of 
justice and to secure same against

ED
®M"couriA"

I Pashs^ I. A
.1^1|1AN2018

1 ••
..» .*• ,
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f

I
t

I

5o I

of individualarbitrariness errors j 
judgment and malafides”.

9. As, petitioners have not challenged any order

w

I
4
i

I
matter which included in rite terms andor any

condition of their services, but jhave invoked the 

jurisdiction of this Ctourt, being aggrieved by 

discriminatory treactnent of the respondents, m 

matter of the allowances mentioned hereinabove, 

therefore in view of the judgments of the Hon'ble
I
I

Supreme Court of Pakistan cited hereinabove,
I

objections of maintainability of this petition raised by 

the learned DAG is accordingly repelled.

10. So for as the merits of the case is concerned, it 

is admitted by the respondents that employees of 

subordinate judiciary ^d Federal Service Tribunal, as 

well the employees serving in Ae office of worthy 

Attorney General for Pakistan they are getting the 

said allowances for which petitioners are claiming, 

however it was contended that petitioners services

I * * • •were not of the nature, and their terms and condition

of services were not at par with duties of officers and
1. '

I
staff of subordinate Courts ^d petitioners were 

purely civil servants, to be treated like others.;civile*

1

I
!
I
'

I

\
I

»
I

1

1

*

I

i

i
s

«
>

I

■
’'■•■•J

■ •i ■I •
f fiftml?

.11 "SI
II
I

j

{
■ »

%
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I6 !

servants, being employee of a Accoiintability Court,• 1»
N-.f

1 constituted by special enactment having its own
j

terms and conditions and service s^cture.
I

11. It would be not out of context at this stage to

1
‘
f
I

i

give reference to the recommendations made by the 

National Judicial (Police Making Committee)

I

t

Supreme Court of Pakistan which is read as;*

‘The Gommittee observed that due to 
devalue- of current and increasing 
inflarinii, the present rates of allowances 
are required to be enhanced and paid 
with a uniform rate to the employees by 
^e High Courts as well as by the 
Provincial Courts. ^ The Committee 

therefore, approved the following rates of 
allowances for officers and staff of the 
subord nate Courts to be paid with effect 
from If January, 2008';

<

(
I

L Tudidal Allowance.
a. N/A.
b. N/A.
c Subordinate Courts staff, ks. 20% 

of running pay.

I

(

2. Utility Allowance, j
a. N/A.
b. N/A.

■ c Staff in B-1 to B-16, 10% of 
running pay but not less than 

Bs.1000/% i

1
t

I

)

;

1 t

3. Car Allowance.*
tN/A.

4. Conveyance Allo>^ce.
f*

1 N/A.(
I
)

t <AAjiO? :.
I I f

\

\
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t
t

I m7 t

K

12. The recommendation ibid made by the NJPMC
r»

has been implemented by the Federal and Provincial

benefit under

}
1

whereas; the

consideration has been extended not only to
t

subordinate Courts but also to officers and staff of
I '

administrative tribunals and others authorities.
f

13. ■ The policy mentioned hereinabove clearly and 

in imequivocal terms speaks about officers and staff 

of subordinate Courts.

The wori subordinate Ctourts, though not 

defined any where but laterally it means, all Courts 

except the High Court ■ and Supreme Court of

Govenunents

i

i
t

1
:

\
-}

14.
!

k

4 I
i

Pakistan. \■
s
4
1 15. All Courts including the ajiministrative Courts 

are subordinate to the Apex C ;ourt, therefore, the 

Accountability Courts could not. be excluded 

therefrom the definition of die subordinate Courts.

function and the job nature of the 

employees of Accountability Courts-are at par with 

any other Courts or Tribunal performing judicial 

functions within contemplation of Article 175 of the

i

I
;

i
1

16. The
{
I
1
't!

\
\

>k

3 >■

1 Accountability Courts are thes!

Constitution, as

K
ftAml? 11 JArtS

1

1
V.'P-4S25P2020 .AHMAO TtAZf. GOVT CF PG176.p<!J



I
i

8
!

of laW, enacted by the pYhament and didy 

proihulgated by the President of Pakist^

17. Keeping in view the job dest clpdon and nature, 

petitioners are performing the> same duties as 

conferred upon similar officers and staff of the 

subordinate judiciary and also o ficeis and staff of 

Administrative Tribunals mentioned hereinabove.

creation

• \
1
!

!

»
I

{

.1

1 who are receiving the same allowmces, for which the 

petitioners are claiming therefore it is held that 

. petitioners are made subject of discrimination 

because similarly placed employees are enjoying the 

said benefit which petitioners are claiming but they

being deprived without any cogent reasons and
.

legal justification.- Even - admiiustrative Courts or 

Tribunals established thereunder the provisions of 

Article'212 of the Constitution also squarely falls

I

i
1
1

J

!

t

are!
f
1

i

1

I

within the definition of .Courts, when exercising.

judicial or quasi ju^cial functions.
I

18. The Honhle Supreme Coi^ of Pakistan in case
1

ij of "Hussain Tbidabah and another versus. Akhtar
1 -•,5•-.V ■

7.aTrian and otheisT (2007 PLC (C.5) 157)has held as;-i . •t

“Article 25 of the Conrftution of 
Islamic Republic of Pakistan, 1973, 
guarantees equal .treamient before .

P

Prir.'- aiml?

II
»
i
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1 law and equal protection of law to 
all similarly placed"..

19. In another judgment rendwed by the Apex

Court in case of “Dr. Munir Ahmad and 37 others

I

1

I

\1

Government of Paldstan. Finance Division,4 versus

and 4 others (2007 PLG (C.S) 285) has

held as;-
I

I “Concept of equal protection and 
equality before law is hall mark of 
the Constitution scheme recognized 
not only by the preamble, objectives 
resoltition, Article 4, 25 8e 27 of the 
Constitution but also by the 
liindple of polity enshrined in 

i Litide 37 of the Constitution equal 
I rotection Q^^d equal treatment of 

similady placed is 
accepted and

1
I
i
i

1!

universally 
recognized principle, which has 
l)een e^lained by many jurist in 
tfvt books and judges in precedents. 
Statutory fimctionaries in a 
democratic setup cannot make any 
individual diWction for any 

extraneous reasons and exercise of 
discretion must be free of 
arbitrariness and capiice.-

t

\
I

I
•I

Beliance be placed in this 
condstent views ofregard on 

Honhle Supreme Court of Pakistan 
rendered there in case of “Meher 
Muhammad Nawaz versus MJ); 
Small BusincM Corporation" (CA- 
No. 427-05) decided on 09J05008.

H''1

I”',
V. -t

(
When it is admitted on record that similarly

f
I

placed employees of Ihgh Court, Office of the Punjab

} 20.
I

[I
I
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I

i

10• ■ '<2>i f

i \ Bar Council, Office of attorney General for Pakistan,

Federal Tax Ombudsman, Federal Services Tribunals,
I Government of . Khyber PakKtunkhwa Services

!
I

Tribiuials and Wafaqi Mohtasib are getting the 

required benefits but petitioners were being deprived
• I

of the same, the respondents action being violative of 

Article 25 of the Constitution of Islamic Republic of
I
i

Pakistan, 1973, cannot remain in filed.

21. No second opinion could be held in this regard;

!

i

\
i
1

I

1

that job and duties petitioners are performing could 

not be distinguislied tiierefirom the job and duties 

performed by officers and staff of the above 

mentioned Courts, administrative tribunals and

. •
1

;

1

Others establishments, established by Federal or
i IProvincial Governments pertaining to either Judiciali

1 or Quasi Judicial Functions.

As such, petitioners worked. in cormection of22.

affairs of National Accountability Court are entitled 

for the relief as prayed for through the instanti
I

constitutional petition.

23. Keeping in view, the provisions contained in 

Article 25 and other enabling provisions of the

A.

I

\I

Constitution of Islamic Republic of Pakistan, 1973,
I * • •\

H&inl?\

1
!
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and the consistent views of the HonlDle Supreme*

Ck>urt of PaWstan in this regard, and the

. Jgiven hereinabove, this wnt petition 

consequently allowed.

24. The respondents are directed to extend the 

benefit of judicial allowance w well as utility

allowance as recommended by the National Judicial
i

(Policy Making Committee) Supreme Court of 

Pakistan, which was implementedj by the respondents 

and same benefits were provided to others officers,

staff of subordinate judiciaiy, within a period of three
(

months positively with immediate effect 

y/'i

reasons

is admitted and
t

;

»

<
I

i

M,
TTJPGE.

TUPGE
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12JL22013.

t

I
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4 IGH count PESHAWARBEFORE THE PESHAWARI
i

- wRiTPermoNNO

•i
<
4 1. Sabir Shah Assistant.

2. Muhammad Arif Assistant,
3. Zulflqar All'Stenographer.
4. Miss Salma S/Clerk,,
5. Arshad Iqbal S/Clerk.
6. Mushtaq Ali N/Qaslsd
7. Afsar Khan ,N/Qasid.
8. Ishtuaq Ali N/Qasid ,

The Consumer Protection Court,Mardan.

<
&

1

J • *
1\ i.

i

1

I t

I
Petitioners-t !

• - Versus
t

t

4

Department-j • Kh^ber Pakhtur.khwa^1. The Secretaiv, Finance 

Prtshawar.
2. The Secretary Law-.and Parlimanry Affairs. KI K.Peshawar.
3. The Secretary Industries Department,KPK.Peshawar. -

I

i

{
I 4. The Accountant General KPK.Peshawar.

5. T he Accounts Officer Mardan. Respondents.

Constitutional'petition under Article 199 read with article 8 andt

of rslamic Republic of Pakistan.1973. for the direction to 

respondents No.l to S'to grant the benefits of Judicial allowances, as well as.
^ ■ !

alike the stiff of other judicial courts
of* Khyber

____ 25-n5Hhe‘dt3hstitutipn'

i

J
the Utility allpwnnce to the petitioners

Consumer Protection Courts, in the Province
1

including the
Pakhtunkhw'a from' the datei when.the same was allowed to the staff of the 

aforesaid in other Districts'of the Province of Khyber Pakhfunkhwa.
todm

i ,
f<

• \
FILE' Ii

\ \
\

t9 _
OCT the iietitioners are employees of the Consumer Protection Court at

Mardan ar per Cooes

- I

.«
•'A to F".ar nexure-

I
1

1
I
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PESHAWARBlGHCOmT^P^SSjAWM^ 

form GF ORDER SHEET 0
to

t

DaU of Order
or

i Procttdlaei 121 II
» •«

■WPNn.4'MI-P/2016.; 10.04.2018
I I

iPptiiionerNo.l in person.-
Syed Sikandor Hayat Shah. AAp. for the 
respondents.

i Present: »

I

' *******

„^.o....^ASHn>KgAN,J^ The fonner icqu(=sls

as according, to. 

for aiing of this petition has

for withdrawal.of the instant petition.

him, the very purpose
already been achiCTcd. Dismissed M such.

»
I

4Announced. - I-I

Dated: 10.04.2018.

1

1

I»
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i <30VERNMS^^^• OF KHYSER PAKHIMlMKl^ys/ia

FINANCE DEPARTAAENT !
h:u >»>»

■

NO.BOVII!/FD/1.8(B)/2017.2018 

Dated Peshawar the. 08.04.2019
•>

To. .
The Section Officer (B&A) 
Industries Department.

;;
j

EXCESS EXPENDITURE THAN REVISED ESTIMATES 2018«19.Subject:-

I am direc^d to refer to the subject noted above and to state that as 

per attached stalemerit^ the oftices of consumer courts have made excess 

expenditure than revised estimate 2018-19 under the object utility allowance and 

judicial allowances, which needs clarification.
It is. therefore, requested to send a copy of notification of Provincial 

Government where under the Judicial Allowance and utility allowance is permissible 

to the staff of consumer protection courts. If notification in this regard has not been 

then the ailovfgilEes may be discontinued and the amount drawn.by,the staff 
courtT?^ be_fecovereIan7ihe same may be deposited in govt. : 

suiy under intimation to this department on top priority basis, please.

issued 

of consumer
{

I

trea
i

Enel: as above. r
, ;■i-—w

(KHAN BAHADUR) 
budget OFFICER-VIll

'
f-

4
•h *•.
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IN THE COURT OF
JUDGl: CONSUMER COURT MARDAN.

Phone no.09379230729 09379230330

NO. 4l/l/IGen:C.Court (M).

■t .I V u
1

i
iI Doted 17.04.2019f*

TO.I

\
The ^Budget Officer. VII!
Finance Department Khyber Pokhtunkhwo 
Peshawar.

I

I
)

I

Subject:»
release of revised F.^^TtMATF.S 7nifl.iQJ

I I

i

I am directed to refer to 

NO.BOVIII/FD/I-8/2018-2019/RE, dated 26.03,2019, 

on the subject cited above.

:i| your letter

!
t
t
I :

In this connection it is pointed out that there is 

no budget for staff of the Court in the revised 

estimate for the year 2018-19 under head AO 1241- 

Utilityj Allowance and A01248-Judicia! Allowance 

have not been allocated. It is therefore requested 

that a sum of Rs.338I0l U/Head A0I24]-UliIi(y 

Allowance and Rs.509874/-

I II

w
ij

i <
I .

\»

U/Head AO 1248- 

Judieja! Allowance, may kindly be allocated to

meetjthe requirements of this Court.

ddo Cce’Zc

(3/
Registrar

Consumer Court Mardan.
% •

OiL
I

I

.;. ■■r.
i

i-

I 6v t
I
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yTo,

Secretary Law and Parliamentary Affairs/ Secretary Industries 

Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.

Subject: Dcpnrfnieiilal Appealfor declaring the impugned 

order of witlidraw/deduction at the rate of 

Rs.6000/- per month mentioned in pay slips for 

' the month of August 2020 are illegal, without 
lawful authority and of no legal effect may please 

be set aside. And further the appellant may please 

, be treated at par with other employees of Courts,
: subordinate legal staff andpara-lega! staff of all 

Courts in matter ofjudicial allowances and utility 

allowances.

Sir:
Appellants humbly submits as under:-

1) That appellants are employees in Consumer Courts, Mardan.

2) That the Consumer Court has been established as per Consumer 

Protection Act.

3) That the National Judicial Policy Making Committee (NJPMC) 

in its meeting held on 10.02.2007 under the Chairmanship of the 

Hon’ble C^iief Justice of Pakistan NJPHC approved the judicial 
allowance to subordinate Courts Staff to the extent of 20% of 

running basis pay and utility allowances to the extent of 10% of 

running basic pay, but not less than Rs.l 000/- to the staff in BPS- 

Ito BPS-16.

4) That aforementioned decision of NJPMC was adopted by Govt, 
of NWFP. now KP and the above allowances were granted to 

Judicial Officer as well as Staff of Subordinate Courts vide 2 

notifications.

i2020 AHMAD RA2A SHAH VS GOVT CF PO 176.pdfWP4635



/

That the above facility is provided to staff of Attorney 

General.

That the allowances were granted to the Advocate General 
KP Office as well.

5)A

»

6)

Thai Labpre High Court in WP No.1484/2008 granted the 

relief to employees of Federal Service Tribunal on the 

strength of decision of Attorney General.

7)
j

same

I

8) That hon’ble Peshawar High Court granted allowance vide
to employees of District

{

r judgment dated 

Judiciary in District Peshawar, Mardan and all Districts of
I
)

KP.j

t
*
A

9) That Hon’ble Peshawar High Court, Peshawar granted the 

allowances to para-legal staff of Provincial Anti-Corruption
t . .

Court, KP Service Tribunal, Labour Court.
I

10) That petitioner filed WP No.4141-P/2016 and as a result of 

the I writ petition, respondents granted the allowances to 

appellants and in presence of AAG vide order dated 

10.d4.2018 of Hon’ble Peshawar High Court, Peshawar as 

the purpose was achieved.

:

(

*
]

4

i

i

i in pay slipsThat respondents vide order dated
I

for the month of stopped the payment of
utility/ judicial .allowance and started recovery fitim

U)1

\

appellants, which is illegal, against law and facts.

12) That Judge Consumer Court addressed letter dated
fj-y,fyto Budget Officer, but in vain.

13) That finding ;no other efficacious remedy, appellants
iapproaches before your honor on following groimds:-

t

»

t

GROUNDS: f-r •

<
.;

I

i
t

i

‘

t

I4
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I
I

it
i

Because admittedly judicial allowance, utility allowance is 

granted on the basis of judicial work as per notificatioos, 
■ judgments referred above.

Because appellants are also performing judicial duties like
the staff of District & Sessions Court, Service Tribunal,

1
Labour Court, Anti-Corruption Court

Because appellants are also entitled for con^uance of the 

same-allowance, as granted to other subordinate staff of 

other Courts in province and even in Pakistan.

j
A)

v
B)

'1

C)

Because appellants are not dealt as per law, violating 

Article 4 of Constitution of Pakistan, 1973.
D)

E) Because appellants are discriminated, unfirming Article 

25/27 of the Constitution of Islamic Republic of Pakistan, 
19,73.

FI Because Article 3 of the Constitution embedded to
I •

eliminate all sort of ejq)loitations.
1

G) Because s per PLD 1992 SC . allowance once
grated, can’t be withdrawn.

♦*
H) Because impugned orders are without lawful authority.

Because appellants requests for raising other grounds at 
the time of arguments.

!
} •1)

1 I
V

PRAYERi

1
■It is, therefore, humbly prayed that, on acceptance of 

thisappeal:-i

I
I

I. The impugned, order of withdraw/ deduction at 
the rate nfRm. /-per month mentioned
in pay slips for the month of 
illegal, without lawful authority and of no legal 
effect may please be set-aside.

iL Appellants may please be treated at par with 
other employees of Courts, subordinate legal

is
\>

.WP463SP2020 AHMAD RA2A SHAH VS GOVT CF PG176.p(H
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9

Staff and para-legal staff of all Courts in matter 
of judicial allowances and utility allowances. ,

«
4\
* iiii

}

Appellants
Employees of Consumer Protection Court, Mardan.1

K

1. Ahmad Raza Shah, Assistant
»

2. Sabir Shah, Assistant»
I
I

\ '■ 3. Muhammad Arif, AssistantI

4. Mst. Salma, Assistant
I
I

5. Arshad Iqbal, Assistant

6. Mr Zulfiqar Ali, Senior Scale Stenographeri

I

7. Mushtaq Ali, Naib Qasid
I

\

8. - Ishtiaq Ali, Naib Qasid
I

9. Umar Farooq, Naib Qasid

10. Yousaf Khan, Naib Qasid

11. Sarhjam, Chowkidar
I

I
t

12. Muhammad Asira, Drivert

iX

i1

1
.■ •

CcuftJ

I
I
1

fi WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdl
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:ih
I BEFORE THE PESHAWAR HIGH COURT. PESHAWARi!! Cfj \0\ -ncAt \

.^ffUJt3 !</>
;
I

k 6 55~^f' 2020;•' :
Writ Petition No

's
■i

i'r

1. Ahrpad Raza Shah, Assistant
2. Sabir Shah, Assistant
3. Muhammad Arif, Assistant
4. Msti Salma, Assistant
5. Arsbad Iqbai, Assistant
6. ■ Mr. jZulfiqar AM, Senior Scale Stenographer
7. Mushtaq Ali, Naib Qasid 

Ishtiaq Ali, Naib Qasid
9. Umar Farooq, Naib Qasid
10. YousafKhan, Naib Qasid
11. Sarrijam, Chowkidar
12. Muhammad Asim, Driver
13. Shah Mehmood, Driver

AM employees of Consumer Protection Court, 
Mardan.

;;

I
I

j

8.. 4-

*I
v‘

■?
r:

PetitionerS
5
:■

VERSUS
i
i

1) Government of Khyber Pakhtunkhwa through 
Secretary Law and Parliamentary Affairs, 
Khyber Pakhtunkhwa Civil Secretariat, 
Peshawar

i
Secretary Industries, Khyber Pakhtunkhwa Civil 
Secretariat, Peshawar

j

Secretary Finance, Govt. of Khyber 
Pakhtunkhwa, Civil Secretariat, Peshawar

Budget Offlcer-VIII, Finance Department, 
Khyber Pakhtunkhwa Peshawar.

j

Accountant General, Khyber Pakhtunkhwa, 
Peshawar

Accountant Officer, Mardan.

t>;

*

2)!
J
i:

3)
I
1

4)i
ir

ii:
5)I

t

i

I 6)
\\i C\;

WP4635P2020 AHMAO RAZA SHAH VS GOVT CF PGITG^pdr^'^^
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i
t C jf ! fi.

i<: 1

il 7) District Account Officer, Nowshera.

8) Auditor Account Office, Mardan.

;l f
5

!

?

Respondents

WS^IT PETITION UNDER ARTICLE
I

199 OF THE CONSTITUTION OF 

IS^MIC REPUBUC OF PAKISTAN, 

X973.

i

u
i

*
\

Sir:

Petitipners humbly submit as under:-
■; (

1) That! petitioners are employees in Consumer
i

Court,
f
i

Mardan. (Copies of appointment 

letters are Annex "A")
j

i 2) That: the Consumer Court has been established
i

as per Consumer Protection Act. (Copy of 

Consumer Protection Act is Annex "B")

Thati the national Judicial Policy Making 

' Committee (NJPMC) in its meeting held 

10.02.2007 under the Chairmanship of the 

Hon'lbe Chief Justice of Pakistan NJPHC 

approved judicial allowance • to subordinate
f

Courts Staff to the extent of 20% of running 

basicipay and utility allowances to the extent of 

10% !of running basic pay, but not less than 

Rs.lpOO/- to the staff in BPS-1 to BPS-16. 
(Copy of decision of Committee is Annex "C")

That I aforementioned decision of NJPMC was 

adopted by Govt, of NWFP, now KP and the 

above allowances were granted to Judicial 
Officer as well as Staff of Subordinate Courts

5J
■!

J

3)•i

on

I

i
f

;

i
J

4)
i
j
‘

I
■■

ted
i

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdf;
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' ^:
;

vide :2 notifications. (Copy of notifications is 

Ann^x ”D")

That [the above facility is provided to staff of 
Attorney Genera).

That] the allowances were granted to the 

Advolcate General KP Office as well.

I-,
s
<3

5)

J-

6);•
t
$
y ;

That! Lahore High Court In WP No.1484/2008 

granted the same relief to employees of Federal 
Service Tribunal on the strength of decision of 
Attorney General. (Copy of judgment dated 

12.10.2012 of Hon'ble Lahore High Court is
I

Annex "E")

Thatj hon'ble Peshawar High Court granted 

allowance vide judgment dated 18.09.2012 to 

employees of District Judiciary in 

Peshawar, Mardan and all Districts of KP. (Copy 

of judgment dated 18.09.2012 is Annex "F")

That! Hon'ble Peshawar High Court, Peshawar 

granted the allowances to para-legal staff of 
Provincial Anti-Corruption Court, KP Service 

Tribunal, Labour Court. (Copy of judgment 

dat^d 01.10.2013 of Peshawar High Court
I

is Arinex "G")

10) That! petitioner filed WP No.4141-P/2016 and as 

a result of the writ petition, respondents 

granted the allowances to petitioners and in 

presence of AAG vide order dated 10.04.2018 of 
Hon'ble Peshawar High Court, Peshawar as the 

purpose was achieved. (Copy of order dated 

10.04.2018 is Annex "H", Copies of grant

7)
‘

i
!

r

8)

District

■

(:
I

9)

I
I

)

•*
I
:■

-
I

ATI EteTED
PoshaweiM Hyh Con.-i

;
!
WP4635P2020 AHMAD RA27^ SHAH VS GOVT CF P<3176.pdf
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X

of allowances alones in pay slips are Anne\
i "I")?

datedordervide
in pay slips for the month of 
stopped the payment of utility/ 

judicial allowance and started recovery from 

petitioners, which is illegal, against law and 

facts. (Copy of pay slips containing order of 

recovery is Annex "J")

12) That Judge Consumer Court addressed letter 

dated 17.04.2019 to Budget Officer, but in vain.
(Copy of letter dated 17.04.2019 is Annex "K")

11) That! respondents
i,.>!
X

Xey%0

?:

■ r:

¥
■

I
I

i

'A
13) That the petitioners filed departmental appeal

to the Secretarydated . 23.09.2020\
Law/Industries, but in vain. (Copy of appeal

dated

■?

I
i: Industryto : Secretary Law/ 

23.09.2020 is Annex "L")
?• !
i'

Other efficacious remedy,14) That finding no
petitioner approaches this hon'ble : Court on

*;

folio'wing grounds:-5
■>

GROUNDS:
=
=

i

Because admittedly judicial allowance, utility 

allowance is granted on the basis of judicial 
work as per notifications, judgments referred 

above..

A)
‘r

2

I

i
I

Because petitioners are also performing judicial 
duties like the staff of District & Sessions

B)I

Cobrt, Service Tribunal, Labour Court, Anti- 

Corruption Court.

'•
i

PA
ATTESTED;

SX-Qin JNER 
f'-’oBhawar figh (

;
Court

\
f
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:
4 \%
I r-i
' also entitledBecause petitioners are 

continuance of the same allowance as granted
C)\i. \

I \5
to other subordinate staff of other Courts in\?

5 province and even in Pakistan.I \

Because petitioners are not dealt as per law, 
violating Article 4 of Constitution of Pakistan, 

1973.

,1 D)
0

i

discriminated,petitioners areE) Because
unfirming Article 25/27 of the Constitution of 
Islamic Republic of Pakistan, 1973,

s
'i

ConstitutionArticle 3 of theBecause
err'ibedded to eliminate all sort of exploitations.

F)

Because s per PLD 1992 SC, allowance once 

granted, can't be withdrawn.

Because impugned orders are without lawful 

authority.

Because petitioners requests for raising other 

grounds at the time of arguments.

G)

I
H)

4
5I

I)
4

PRAYERV

i
It is, therefore, humbly prayed that, on 

acceptance of this writ petition
I !

/. The impugned order of withdraw/ 
deduction at the rate of Rs.6000/- 
per month mentioned in pay slips 
for the month of ^njuA/ is
illegal^ without lawfut authority and 
of no legal effect may please be 

set-aside.

4
-
Is i
y

i

:5 I

//. Petitioners may please be treated 
with other employees ofi at par

Courts, subordinate legal staff and!

i

ATTESTED
ex.<nMfNcR

i^Qshawa ig»i CoL'fT!
; WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdl
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J
;.

oara-legal staff of all Courts in 
manor of judicial allowances and 

Utility allowances.21 lief deemed fit in the 
of the case may also\ui. Any other re 

circumstances 

be granted.
:

•i

3 Tmtfrtm relief
•i

judiciaTaHowfnceruWi^ may please be

suspended till decision of the case.

i

5
.-i

Petitioners
Through

'y

an)Amjad Aw 
Advocate 
Supreme Court of Pakistan

S
CERlIflCAIEi

ea« t in ^
Court.: Advocat4!^-^'

s has
;3
■s

*1

1 tqt np BOOKS:
f Islamic Republic ofConstitution o 

1973.i 1)
\

books as per need.Law2)■I
K I

: CK\
•IK'

- i .
.0,/ C, ■

I 14 JUl^^i21

:{i
1
•I
?
>

I

•u

-•f
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PESHA WAR HIGH COURT, PESHA WAR 
FORM OF ORDER SHEET

i
;

V.Order of other Proceedings with Signature of Judge.:Dale of Order of 
Proceedings____ ii\

2tI mi
WP No. 4635-P of 202008.06.2021

i

Mr. Amjad Ali, advocate, for the 
petitioners.

Syed Sikandar Hayat Shah, AAG, for 
the respondents.

Present:

i
■

:
;

The learned AAG is directed to ensure

that the comments of the concerned respondents are 

filed within a fortnight. Adjourned to a date in 

office. In the meanwhile, the respondents are 

restrained from the recovery of the amount already

!!

deceived by the petitioners. i
i

I
CHIEF JUSTICE

JUDGE.
S

I'niv' 111' i'rr‘'riii :
<11 •V.

X’-, .1, 'iiji;. i)!'..: ri-1- -- 
Tnl;il................

Dili', 'll'

(.'i'Di-';!.;': 
Hvctivvd i-n._

.......

li;'... .1 ......y r-»
’'ry

'
t

»
^{DBl Hon'ble Mr. Justice Qaiscr Rashid Khan.CJ 

Ilon’We Mr. Justice Ijaz AnwarJ.;"Younas"

*



i&
3 A

i 1

/(;■?
&O PESHAWAR HTGH COURT. PESHAWARE;
£5

ORDER SHEET?n
1

as Order or other proceedings with signature of Judge or 
Magistrate and that of parties or counsel where necessary.

Date of order 
lor proceedingsiI 2.
\ WP Nn.4635-P/2020 with IR.23.11.2022i

i Mr. Amjad Ali, Advocate for the 
petitioners.

Syed Qaiser Ali Shah, AAG along 
with M/S Muhammad Mansoor, 
Assistant Director and Jan Gul, 
Section Officer (Litigation), Industries 
Department, Government of KPK.

Present:ISiM \
1iS

fife
M
M
u
ir
iif4 QAISER RASHID KHAN, Through the

petition in hand, the petitioners have prayed as under:-

^The impugned order of withdrawal / 
deduction at the rate of Rs.6000/- per 
month mentioned in pay slips for the 
month of August, 2020 is illegal, without 
lawful authority and of no legal effect 
may please be set-aside; and

>Petitioners may please be treated at par 
with other employees of courts, 
subordinate legal staff and para-legal 
staff of all courts in matter of judicial 
allowance and utility allowances.

mmiifc
!¥S|1 i

i
■

Si
i3^1

I
i4 V

i i

i
During the course of arguments, die

learned counsel for the petitioners states that the appeal

is pending

7^ 2.1i
I■ / representation of the petitioners 

adjudication before the respondent No.l, which has not 

as yet been decided. Such fact is also affirmed by the
16'6^

HI :i1%1
IDB)

AJia/HuMin, SO

i
■II

;



}
2

J
S”.'- }

learned AAG.

dispose of theSuch being the case, 

instant petition in terms of directing the respondent

we3.

No.l to decide the departmental appeal / representation

of the petitioners in accordance with law through a

month, after thespeaking order positively within 

receipt of the judgment of this court. Thereafter, the 

petitioners may have recourse for the redressal of their 

grievance before the proper forum, if so advised.

a

i Announced.
i Dated: 23.11.2022. \•? c
I CfflEF JU5>iTCE4
'■

:%
■?

,?S

I
S

ftI:■/

5?
ftl
%

n
4.
■s*iM

a4:

4?

&

i!aiin
v?

^uutSMMf^Sx*IDS)
5

'UnfHnian. ow
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».=crinc THF honourable cr^HAWAR HIGH COURI.
PPSHAWARt , ,v

/2022Review Petition NoS__,
\

sV

• ••
The kvemmentbf ichyber Patenkhwa Law and
PariiamentaryAffairspepar^ent&othere PeWioners (in Review)

/

VersusI
i

..Respondents (in Review)
Ahmad Raza ShaH & others •

I*i

IN
»

WP NO.4635-P/2P20
:
♦
1 It II

Ahmad-Rara.Shah; Assistant?
;Sabir Shah.'Assistant: . .
Muhammad Arif. Assistant 
Mst: Salma, Assistant.
Arshad Iqbal. Assistant -Mr; ZutfiqarAli. Senior Scale, Stenographer.
Mushtaq Ali. Naib Qasid.

.Ishtiaq Ali, Naib Qasid; - 
Umar.Farboq. Naib Qasid. .
Yousef Khan/Naib Qasid. ,•
.Samjam, Chowkidar.

' Muhammad Asim, Driver.:- 
Shah-Mehmood. Driver. - 
Ail employees of Consumer

' •t • 1.t
i 2.I

3
4
5.
6.
7.
8.

S ■9. i
,t'r10.

■ ii:
12.

Protection Court. Mardan.
.Petitioners

13
i
t I

Versus •
I
! 1-

i
1- ■ rhrs2"GoSt&

; Department. pivil SecidtanaCPeshawar..

!
) 2.

3.

examineA^
REV160-2022 GOVT vs AHMAD RAZA SHAH CF PGS34 USB.pdI.

s
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I

t

0 4. The Budget Officer-Vlll. Finance Department. Khyber
Pakhtunkhwa, Peshawar. ^ ^

5 . The Accountant General. Khyber Pakhtunkhwa, Peshawar.
The Account Officer, Mardan.

’ The District Account Officer. Nowshera.
The Auditor Account Office, Mardan.

6.
7.
8.

Respondents

REVIEW PETITION U/S 114 OF C.P.C READ WITH ORDER 47 

REVIEW THE JUDGMENT/ORDER DATED 

; HON’BLE COURT IN WRIT 

nTLED AS 'AHMAD RAZA SHAH &

OF C.P.C TO 
>23/11/2022 PASSED BY THIS
PETITION NO.4635-P/2020

government of khyber PAKHTUNKHWAOTHERS VS
THROUGH SECRETARY LAW AND PARLIAMENTARY AFFAIRS 

OTHERS WHEREBY THIS HON’BLE COURT 

WRIT PETITION WITH THE
DEPARTMENT &
DISPOSED OFF THE TITLED

PRESENT PETITIONER N0.1 (IN REVIEW) TO( direction to
I DECIDE THE DEPARTMENTAL APPEAUREPRESENTATION OF 

respondents (IN REVIEW) WITHIN STIPULATED TIME

PERIOD OF ONE MONTH.

I
PRAYER:-

f
THIS REVIEW PETITION THE IMPUGNED 

23/11/2022 PASSED BY THIS 

PETITION NO.4635*P/2020 MAY
FILED BY

j ON ACCEPTANCE OF 
JUDGMENT/OROER DATED

■ • HON'BLE COURT IN WRIT
reviewed and the WRIT PETITION‘ kindly BE

THE RESPONDENTS (IN REVIEW) BEING INCORRECT,
I barred. BASELESS. FRIVOLOUS. ILLEGAL. WITHOUT ANY 

SUBSTANCE AND AGAINST THE RECORD. MAY GRACIOUSLY 

BE DISMISSED WITH HEAVY COST.

TIME

I

RESPECTRjy=YSHEWETH:-

FACTS:-

Review) filed Writ Petition No.4635- 
detail of which has

; That the Respondents (In 
' p/2020 against the Petitioners (In Review) the

In the Writ PeBBon. (Copy of Writ Petition No.4635.

1.

‘ been given 
. P/2020 Is annexed as “A”)

I

REV1S(V2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.ptfl



1

i?-
2. , That the present Petitioners (In Review) being Respondents In the 

main Writ Petition were summoned appeared before this Hon'ble 

Court and vehemently denied the claim of Respondents (in Review) 
. by filing separate paravrise comments/repHes wherein several legal 

and factual objections were raised. (Copies of Parawlse 

; Comments/replies are annexed as “B")

3. : That after hearing arguments, this Hon'ble Court disposed off the
I titled Writ Petition with the direction to present Petitioner No.1 (In 

' • Review) to decide the Departmental Appeal/Representation of 
; Respondents (In Review) within stipulated time period of one month 

vide Judgment/Order dated 23/11/2022 impugned herein. (Copy of 
Impugned Judgment/Order dated 23/11/2022 annexed as "C").

i

4. I That the present Petitioners (in Review) being aggrieved & 

' dissatisfied from the impugned Judgment/Order dated 23/11^022 

passed by this Hon'ble Court in Writ Petition No.4635-P/2020 seek 

. the Review of Judgment/Order dated 23/11/2022 on the following 

grounds amongst olhersr-

GROUNDS:-

Impugned Judgment/Order dated 23/11/2022 passed by 

Hon’ble Court in WP No.4635-P/2020 is against facts and 

record available on case file, therefore, is liable to be reviewed.

Tliat theA.
this

although the present Petitioner No.1 has been arrayed as 

party in the titled case but his point of view was not taken into 

during the proceedings while passing the impugned

TliatB.

account 
Judgment/Order.

‘ That the impugned Judgment/Order dated 23/11^022 is the result 
■ of misreading/non-reading of the available record, hence, liable to

' be reviewed.

That the Respondents (In Review) concealed material facts from 

.this Hon'ble Court in feet they did not submit any departmental 
appeal/representalion before the Petitioner No.1 (In Review).

they are the employees of Industries Department and

REV1BO-2022 GOVT VS AHMAD RAZA SHAH CP PGS34 USB.ptff

C.

D.

1

I
t furthermore.

i

ATTESTED 
EXAMINER ...



!) . I
partiamentary Affaire & Human Rights Department hes no

Obtained the impugned Judgment/Ofder
false claim, therefore the

f Law 
concerned, thus, they
dated 23/11/2022 by setting up
impugned Judgment/Order is liable to be reviewed.

B ■ That the Respondents (In Review) were required under the law ibid 

i to have agitated their grievance if any at the relevant time at proper
to this Hon’bie Court without availing the first 

baseless and frivolous case

a

; forum but tfiey came 
available remedy and brought a

present Petitioners (in Review) but this aspect of the
ignored while passing the impugned Judgment/Order

!

i against the 

case was 
dated 23/11/2022.

i

i

F That the Writ Petition filed by the Respondents (in Review) is no 
mainlaineble as necessary parties required under section 79 of 
C P C end under Article 174 of the Constitution of Islamic Republic 

^ of Pehisfan 1973 have no. been impleaded bu. this Hon’bie Court 
did not look.lnlo consideration this legal aspect of the case while 

passing the impugned JudgmendOrder dated 23/11/2022.

, are serving in Consumer 

if the Respondents (In Review)
large number of employeesThat aG. are held

Protection Courts and
entitled for grant of the Judicial and Utilrty allowances

Government exchequer and it will

it will be a

great financial burden on the
flood gate, on this score 

dated 23/11/2022 is liable to be reviewed.

the impugned Judgment/Order
• open a

Court has not appreciated the authentic record In
I unnecessarily relied upon the unaulhentic and

, thus, the

H. i That this Hon'ble

' its true spirit and
ted record of the Respondents (In Review)

is not sustainable in the eyes of law and
uncorrobora 

1. impugned Judgment/Order is 

! liable to be reviewed.

did not annex even a single 

and have miserably failed to 

record, therefore, the

That the Respondents (In Review) 

document in support of their stance
their case through cogent and reliable

I.,.
I

. prove
’ impugned Judgment/Order is untenable.

ATlte^X&J
EXAffTilie^- REV180-2022 GOVT vs AHMA0RA2A SHAH CFPGS34 USB.pdf
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jTha. il is in the interest of justice that the impugned Judgment 
order dated 23/11-2022 passed in WP NO.4635-P/2020 may Wndh,

Be reviewed.

J.

reliefnot entitled for anyK. That the Respondents (In Review) 

under the law.

are

mentioned submissions the counsel for 
y kindly be allowed to raise additional 

with the permission of this

L. 1 That apart from the above 
the Petitioners (in Review)

at the time of arguments
ma

grounds 

Hon'ble Court.
acceptance of thisI I, la, thareforo, humbly prayed that on 

Review PedUon die impugned JudgmendOrder dated 23/11/202
IZZ ly dds Hon'd,e Court in WP No.4d354e/2020 may Kin I 

iawed and the Writ Peddon died by the 
Review) being incorrect, dme barred, baseiesa, frivolous, i legal 

• U : any substance and aga.nst the record, may graciously

be rev

cost throughoutbe dismissed with heavy
t

tH deem prpper 

rarded in
remedy which this Hon-ble coj• • I

Any other
in the circumstances may also grsclously be 

the Petitioners (in Review).

our

V,
♦«. c-

Advopate General, 
Khvb^akhtunkhw^ 

Peshawar.^/

I

■

I

I
I

t
I

REVIflO.2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.pdli
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nrrnnr peshawar high courl
-------- - PESHAWAR

I

)

12022Review Petition No,

» . I
I

t

I f Khyber Pakhtunkhwa through Secretary Law and

.Petitioners (in Review)
The Government o , . „ .w
Parliamentary Affairs Department & others

;

I

Versus
Respondents (in Review)

Ahmad Raza Shah & others
{

INI

\

WP NO.4635-P/2020
4

prrKiccg r.ERTtPICATE

is fit case forabove titled Review Petition
dated 23/11/2022 passed by thfe

; It is certified that the 

review of the Judgment/Order 
Court in WP NO.4635-P/2020 and no such like Review Pet

been filed against the said Judgment/OnJer.

itble

has earliei

V
^ '

ieneral. 
'akhtunkhwa. 

Peshawar /

vAdvoi /Khyl

P£>£nl

J4EV180-21)22 GOVT VS AHMAD RAZA SHAH CF P6S34 USB.pdtI
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' 1 occnop THP honourable PFSHAWAR HIGH COURJ. 

*------------------- PPSHAWAR
1
4

r

12022Review Pelition No.,

The Government of Khyber Pakhtunkhwa through Secretary Law and 
Parliamentary Affairs Department & others

Versus
Ahmad Raze Shah & others

)Ni
WP NO.4635-P/2020 

AnnRPSSES QP PARTIES
I

DgnTinNERS IN REVigW:-

3' rsSS—
s' ;lTrui"UyberPa.h.unKhwa
6 ‘ The Account Officer. Mardan.
7 I The District Account Officer. Nowhera.

‘ The Auditor Account Office. Mardan.

pp«1pOMDEMTR 1^ REVIEW^

Ahmad Raza Shah, Assistant.
Sabir Shah. Assistant.
Muhammad Arif, Assistant.

^ • Mst: Salma, Assistant.
stenographer.

Mushtaq Ali. Naib Qasid.
Ishtiaq Ali. Nalb Qasid.
Umar Farooq, Naib Qasid.

10. Yousaf Khan, Naib Qasid.
11. ■ Samjam, Chowkidar.
12.1 Muhammad Asim. Driver.
13!' ShahMehmood, Driver. rnurt Martian

All employees of Consumer Protection Court. Marnan

1.

Peshav/ar.

8.

1.
I 2. t

3. i

6.
7.
8..
9.

I

Advqpafe 
Khybir Pakhtunkhwa, 

Peshawar. ^

\ I REVieO-2022GOVTVSAHMADRAZASHAHCFPQS34USB.pdf
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I

PFSHAWAR' Rff fore PFSHAWAR HTGH COURI
I
I

/2022 in Writ Petition No. 4635-P/2020Review Petition l<Io.---- -

Pakhtunkhwa through Secretary Law. Parliamentary
Respondents.Goveroraent of Khyber 

Affairs and Human Rights Department and others
:
t

VERSUS\

...Petitioner.
Ahmad Raza^hah........

!
(

AFFTDAVII

Superintendent (Lit). Low Deportment do
on oath that contents of Review Petition on

I

I, Muhammad Ismail Khalil

hereby solemnly, of Khyber Pakhtunkhwa, Law, Parliamentary

(Respondent No. 1). are true to the best of 

d from this Hon’ble Court.

behalf of Secret^ to 

Affairs and Human Rights Department
and belief that nothing has been concealemy knowledge

J

!
I

NICNo. 17301-0876331-9 
Cell# 03459782603i

I 1

;

Indentified by . NO .ataitmniv]
. .ti.......J Certilivv - 

..^rfirn.’HSiti !k!- •- • Vt.
'cay yl--—-"^7 ' 
'..(0......

!

' Advocate General,
Khyber Pakhtur^wa, 
Peshawar.

I

V»lf; vva5.
.VHP is T-'"" i '•

I

I

KU5.COIXI-7ref../fr^
^REV180-2022 GOVT VS AHMAD RAZA SHAH CF P6SM USB.pdf(f»r*

* •>.*
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pirsPA WAP mOH rnTTRT. PESHAW^
;

npnffp SHF.FT

Order or ofter proceedings with signature of Judge or 
Magistrate and that of parties or counsel where necessary.

Date of order 
or orooeedings

2.1.
f Rf^ew Petition No.l8Q-P/2022 with CM No.8S-P/2022Jp09.03.2023 WP Nft.4635.T»/2020 fl)J.

Syed Sikandar Hayat Sh^, AAG for 
petitioners along with Mr.

Mansoor, AD 
Director General,

Present:
the
Muhammad 
(Litigation),
Industries Department and Mr. 
Azimullah Khan, Assistant Law 
Officer (Litigation),
Parliamentary Affeirs Department, 
KPK.

Law and

Nemo for the respondents.J

OATSF.R RASHID KHAN, CJ^ Through thei

petition in hand, the petitioner seeks the review of the 

of this court dated 23.11.2022 in WPjudgment

NO.4635-P/2020 only to the extent that this court:

while disposing of the writ petition had issued 

directions to respondent No.l to decide the pending 

department appeal / representation of the petitioners m 

with law. However, the concerned

!

accordance

competent authority is respondent No.2, i.e. Secretary 

Industries. Khyber Pakhtunkhwa, Civil Secretariat,

Peshawar.
: The learned AAG, at the very outset.2.:

(lO}
SCS
{

.C



;

/ 2

V

states that the same has been done administratively 

and presently, the appeal / representation of the 

petitioners is placed before the Secretary Industries, 

KPK for its decision in accordance with law. We 

understand that there is no occasion for the Advocate 

General’s Office to file review petition in such like

I
!

■

matters.

Accordingly, this petition stands disposed3;!

: of.

Announced. )
1Dated: 09.03.2023.

lOTffiF JUSTICE

JUDGE
!

I

f <'6'^

, /kfl

2 2
*• «>i
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IDBI
«3

■

z S.&2^
i>f ht-M-iUSn.'ii nf A

\.t «f ............/..C."

Coij/ing ii-f-'*”

V-j5 ui..

*Si' <1*

'>.v- t-i-.--'!

I
*

: {/

...1.2.^;
-/



/
r'

?
i

/
Office of the

Accountant General
Khijber Pakhlunkhwa Peshawar 

Phone: 091 921J250-53

«

1

Dated;31.07.2024NO.H-24{781DAO ICPHAT/
1

To

The DistricL Compirollcr of Accounts,
.j,!Kohat. i . ..

5 .>*

GRANT OF JUDICIAL ALLOWANCE AND UTILITY ALLOWANCE.Subjectr-

refer to your letterThe undersigned is directed to 

No.01/DCA/I<T/PR-l/2023-24 dated 01.07.2024 on the above noted subject 

' " and to state that thej said allowancc^is admi^ible to Peshawar High Court and

its sub-ordinate judiciary only (copy enclosed), and since Consumers Courts 

are'^-working under the jurisdiction of Industries Department, therefore, the 

• ' staff of the Consumers Courts are not entitled to the .subject allowances, with

the .exception of ju'dge.s.staff..y^ , ..
. .r'X '

I '
;■

r- .r •y
i * r- - .•

r- t■

ACCOpa^F^ICER (HAD) 

all DAO’s.Copy for information and necessary action h

r'
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OverpaymcM due lu p.lymem'or judicinl allowance amooiUing

to tliu clarificalioii ol'll.e Accounlont General KJiyber Pakhtunkhwa Vide ielt-r \o K- 
rl . Kohai'34o-344 dated 31.07:2024, the Judicial allowance is not admissible to the
suii ot Consumer Protection Court except the judccsorthe said couns.

Piiri!'.;; ihc cenificniion audit of the District Comptroller of Acccumls Mardan fo 
year 2023-24, it was notico'd that a sum of Rs. 1.152 million was Irregularly pai'd 

jiioiciai allowance to the staffs of the Consumer.^ Protection Court Mardon ih violation of the 
above mentioned notifiention which resulted into o\-erpaymcnt of Rs. 1. 152 millioiv

to Rs. 1.152 millin

i

or litc financial 
on account ot

I’ers.no. Name BPS Cost Cetucr Description Amount t'otal
Coii-suiner Protection Court) I

oo,b,oo • ;YODS.AF RHAN Grade 0.> Mard.an

OtHVO','
tv

59t)S:p I ISHTiAQALI ' Grade 03 I (vOO.O.OO .r>o
SALMA Grade 16 
■MUSHTAQ ALi j Grade 04

i p,oob.oo ■Do
! i:73L' 6,000.00 172.000.00DoIMOMAMMADi i

ARIFI293!6 ' Grade 16 Do 9'OO.O.iK) :i: lOS.OOO.OOi
967497 SAJID ALI Grade 03 Do 6,00,0.00 : 

6,000.00 ■
2.000.00

967499 F.AZ.AL D.A^'AN Grade 04 Do 000.00
• 96~502 B.AKi n /-AD.A i I Grade 0.> 

"MUHAMMAD ‘ ■ ■
IRFAN I
si-'i'admAn
KHAN ;

Do R'000.00 000.0i>

‘•6'.605 Grade 04 Do o.OOU.OO ■>

000.00

50511795 Grade 16 -■ Doi I 9.000,00 
6.000.00

■ !0S.l)_0-0 i'i' 
. ^.LOOO.Oii

SAR ANjKmS5630-1 Grade 03 Do
MUHAMMAD i
ASIM I.S52105 Grade 06 ‘ Do 6.000.00 _2.i.K!iI (H; 

i’2.0iJO.()i)
UMAR FAROOd
SHAH
MAilMOOD

910792 Grade 03 . l9o 6.000.00
015466 Grade 14 0,009 00

I

1 he matter is brought to the notice for recovery under imirnation to audit.
[

The lapse occuircd du'e to weak interna) control.
:.-“Iv- I ■’ o/■ ^

I
I

.Audit Ollider Inspection

LI
5

s'

V j {

CamScanner
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0\-crpa)-mcnt due lo payment of Utility alloNvance amounting to Rs. 1.132 million
I

According lo. thc clarification of the Accomiumi General Khyber Pakhtunkh wa vide letter No 

2*t(7S)DAO Kohat/343-344 dated 31.07.2024, the Utility Allowance is not admissible lod>2' 
of Consumer Protection Court except the judges of the said courts.

During the certification audit of the District Comptroller of Accounts Mardan for the finance- 

year 2023-24, it \vas noticed that a sum of Rs. 1.320 million x'.’as irregularly paid on account 

utilitj' allowance to the staffs of the Consumers Protection Court Mardan in violation of the 

above mentioned notification which resulted into overpayment of Rs. 1.320 million.

The matter is brought tc the notice for recovery under intimation to audit.

The lapse occurred due to weak internal control.
X ■

Audit Officer Insp^ or

. .. V
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Gmaif
\ y

Consumer Protection Court Mardan <consLif.;orc:'’jriii^

CHANGES ALERT - MR4727 Dated 24.08.2024
1 message

Employee Services <SERVICES@pifra.gov.pk> 
To: CONSUMERCOURTMRD@gmajl,com

Silt Auo 2-'l, 2024 al o'T'- '•^•1

00127312 MUSHTAQALI
00127312 3905 ( Justice(ROP)) Monthly deduction amount changed,to PKR 12000.00- w.e.t O'l .0a.2U24 lo 31.07,202-. 

00129316 MOHAMMAD ARIF
00129316 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 23000.00- w.e.f 01.08.2024 to 31 07.2020 

00590829 ISHTIAQALI
00590829 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 12000,00- w.e.f 01.08.2024 to 31.07.2022 

00652176 SALMA ;
00652176 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 21000.00- w.e.f 01.08.2024 to 31.07.2020 

00766714 YOUSAF KHAN
00766714 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 12000.00- w.e.f 01.08,2024 to 31.07.202:.' 

00856304 SARANJAM.
00856304 3905 ( Justice(ROP) ) Monthly deduction amount changed to PKR 12000.00- w.e.f 0l 08.2024 to 31.07 202. 

00882105 MUHAMMAbASIM
00882105 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 12000.00- w.e.f 01.08.2024 to 31.07.202' 

00910792 UMAR FAROOQ
00910792 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 12000.00-w.e.f 01.08 2024 to 3i 07 20?"' 

00915466 SHAH MAHMOOD
00915466 3905 { Justice(ROP}) Monthly deduction amount changed to PKR 19000.00- w.e.f 0i .08.2024 to 3i .07.202'.. 

00967497 SAJIDALI ;
00967497 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 12000.00- w.e.f 01,08.2024 ic 31 ,'07 ;>02-- 

00967499 FAZAL DAYAN
00967499 3905 ( Justice(ROP)) Monthly deduction amount changed to PKR 12000.00- w.e.f 01.08.2024 to 3i .07.2023 

00967502 BAKHTZADA
00967502 3905 ( Justice(ROP)) Mor^thly deduction amount changed to PKR 12000,00- w.e.f 0l .08.2024 to 3i .07.202: 

00967506 MUHAMMAD IRFAN
00967506 3905 ( Justice{ROP)) Monthly deduction amount changed to PKR 12000.00- w.e.f 0l .08 202-1 to 31.07.202,4 

50511798 SHADMAN KHAN
50511798 3905 ( Justice{ROP)) Monthly deduction amount changed to PKR 23000.00- w.e.f 0i .08.2024 to 31.07.2024

G jS -Zilj

4^ - 4-

Kind Regards,
FABS Directorate
htipt'Vvr.vvv', i'-abs.cov.nk

* This is an auto generated mail from PSH system, Do not reply *** 
"Errors & omissions excepted I

'■

mailto:SERVICES@pifra.gov.pk
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a)IC/nAA/IIO/fJcncinl/MiM^2«l9-20

The Seclinn OlVteei 
Government ofKhyber I’likliiiinkliwu. 
Industries, Conunercc nnd Technical ^.ducalion 
Depahment, I’cshawsir.

(

ilTIt.lTV ai.i-owanci. Jl)
khvdf.uREOUl-ST TO rXTF.NI) JUDICIAL.^.........  ..............

CONSUMER PROTF.CTION COIH^TS .SI Aid:—1> 
PAKHTUNiaiWA.

Subject:

f

S No. SO(l.iO(rND>’5-3/:n2l 7«:(-1 am directed to refer to yotir leller
25.05.2021 on the Subject cited jibovv am! to .say that the Coitjumer Courts 

under section II of Consumer ^•mk■etion Act. 1997 (Amended 2UI7. in IT-Uiso.. -

r.
aiv CM.il'l'

il's

Khyber PakhIunkh^^-a. The Hrcsidiiig OnicersUudgc.s of Consumer Protection Cornu .ire 

posted by Peshawtir High Court. Peshanar and their furltier postine orders :ire i--

IZstablishmeni Department Government of Khyber Pakhtunkhwa in Con.suiner Pioi.eiion

Courts. The staff of the Consumer Protection Courts is mcruitcel/posted as per the S.rv.ee

Tlie staff i)!’the Cim.stimer Proteeiion C m.iuRules of Directorate, of Industries & Cnmmeree, 
is at the strength ofbirectorate oflndusirie.s & Commctcc and the smtToftlie Direeun.ue

Consumer! Protection Courts and there is no specilic/.sep.irate staff lot Cohmiiikt
posted in 

Protection Courts.
i

Furthermore it is submiiicd that iliea- i.s no speeilie terms and condiiioo.s i..i 

posting of ConstrmeriProicciion Court Judges and stall.
'is:
'7'

However the nature ofjob ofihe sialTofConsumer Protcclion Cuuns is iudiei n 

and they also follow the ofTiec timing and working days calendar issued l>y Pcsliaw.ti'

Court,ft
V

/

llccr.Avcoiitif
Directorate uflndiistVies vV. Coinmeue, 

Khvher Paldiiuiilaiw a, I'csh.iwai
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hj''- P
f
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//*“ tiifi- . y(jy IiKlIffl III,,

■

I

■

To

I-
Tin- bullion OlficiM (SH.II) 
I iniiiuc

■

REQUESTTO EMEND JUniCIAL AND UTILITY ALLOWANCP*;TO fnmnr/irf'_P('fjTEai'j11 
COURTS STAFF IN KHYQFR PAKIITUNKIIWA.

■ ■ - I ^ .................................................. ■ ■ .
Subjeci:

I am directpcl to refer to your ii'lit-r NtiTD/SOSH ll|/i! 'tV2U;?0/0} «l;jUrrJ 

subjMt noted and to forward iicrowith a copy ol Directorate of l[i(Iuiiri(s 3 Cov^tP^y&fj 

Pakhtunkhwa self explanatory letter No.G959/OIC/IJ&A/Ccncral/Misc/2U19 20 rmojcJ >j *04-2021 

contains the requisite inforrnalion as rlesircd pionsc.

/feds: As above.
/

/
(1

■

«

j
;
% U

'J .

I'

J

■

i
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^ OFFICE OF THIS DISTRICT & SESSIONS JUDGE/
I JUDGE CONSUMER / COMMERCIAL COURT 

; MARDAN
Emnil: consumcrcourtmrd@gman.com Contact No: 09.^7-<>?^n7?o

' -̂---

/l/I-CCMno.SJJt' Dated: 07-0^.7074

OFFICER ORDERj-

_ In order to streamline working of this court, following internal nostinn/ 
assignment of work order is made in the interest ofpublic service with immediateSffeci^

SJ Name of Official Job assigned Remarks01. Mr. Arif (Assistant Reader of Court02. Mr. Arshad Iqbal (Assistant) Institution Branch
Incharge03. Ms. Salma (Assistant) Muharrar to the Court
/Incharge R/R All officials shall 

perform the duties as 
are described for their 
assigned 
chapter-Il

04. Mr. Shadman -Khan (Stenographer)
Mr. Shall Mehmood fSenior Clerki
Mr. Fazal Deyan fBailifP

Stenographer05. Accountant06. Bailiff jobs in 
Seciion-5 

(pages 285-305) of 
Judicial Es(acode).

07. Mr. Irfan (Bailiff) Attached to S#0308. Mr. Sajid All (Processor Server! Attached to Sii0209, Mr. Bakht Zada (Processor Server)
Mr. Mushtaq Ali (Niab Qasid)
Mr. Ishtiaq (Niab Qasid)________
Mr, UmarFardoq (Niab Qasid)

Attached to Stf02)
Attached to court10.

11. Chowkidar
12. Attached to S#02
13. Mr. Yousnf (cHovvkidar)

Mr. Sar /Uijami (Chowkidar) 
Mr, Asim (Driver)

Aitaciied to court
14. Attached to court
15. Driver

(Tan^ccr Iqbal)
District & Sessions Judge/

Judge Consumer / Commcrci.al Court 
M.nrdan

Endst; No. /D&S/JCC/MDN
I

Copy fonvarded for information to;
^' KhybcfpSunl^™ '"ocal Person Consumer Court

2. T\k Director offndustries & Commerce. Khyber Pakhliinkhwa Peshawar
3. O/Jicials concerned,
4. Office EJe.

Dated; 07/05/2024

L—
(Tahveer Iqbal)

District & Sessions Judge/
Judge Consumer / Commercial Court 

Mardan

<

CamScanner

mailto:consumcrcourtmrd@gman.com
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L THE KHYBEI! PAKHTUNKHWA RESOLUTION OF COMMERCIAL DISPUTES

2022*

{KHYBER PAKHTUNKHWA ACT NO. XXXVIH OF 2022)

(First published after having received the assent of the Governor of the 
Khyber Pakhtunkhxva in the Gazette of the Khyber Pakhtunkhwa.

: (Extraordinary), dated the 31“ August, 2022).

y

AN
ACT

to provide for establishment of ercial courts for resolution of 
commercial disputes in the KhyberPakhtunkhwa Province.

comm
i

WHE^AS commerce and trade are intrinsically linked with the economic growth and 
development of the Province and as such during the course of commercial activities, commercial

hampers the efficient provision of goods to the people and need to be 
disposed of expedi loiisly for which establishment of Commercial Courts and Appellate Tribunal 

necessary and^ also to provide for out of Court settlement mechanism in the shape oi 
Alternative Dispute Resolution and for matters connected therewith and ancillary thereto;

It IS hereby enacted by the Provincial Assembly of Khyber Pakhtunkhwa

CHAPTER-r 
PRELIMINARY

as follows:

h ^ ® commencement.—(1) This Act may be called the
Khyber Pakhtunkhvya Resolution of Commercial Disputes Act, 2022.
I.

(2) It shall extend to whole of the Province of the Khyber Pakhtunkliwa.

It shall apply to commercial disputes as defined in clause (d) of sub-section (1) of 
section 2 of this Act. ’

(3)

I

(4) It shall come into force at once.

Definitions.—(1) In this Act, unless there is anything repugnant in the subject or2.
context,-

(a) “Appellate Tribunal” means the Appellate Tribunal, established under 
section 8 of thisAct;

(b) “Code” means the Code of Civil Procedure, 1908 (Act No. V of 1908);

(c) , “Commercial Court”
section 3 of this Act to act as Commercial Court;

means the Consumer Court, empowered under

(d) ’ “commercial dispute” means any dispute, claim or counter claim,
; arising out of a contractual dispute, where the value of the claim or 

counter claim is three hundred thousand rupees or more, or suchother 
to or connected with anyvalue as Government may notify, relating 

transaction of trade, business or conunerce, excluding sale or purchase of 
immovable property, between-

(i) the domestic companies; or

i (ii) a domestic company and a foreign company or a firm; or
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li

(iii) the firms; or

a firm and a domestic or foreign company; or

(v) the foreign companies having trade in the Province; or

a domestic company, foreign company or a firm and a private 
person; or

113(iv)

:

(vi)

(vii) Government entities or 
domestic c

a Government entity and a firm or 
ompany or foreign company or private person;

Explanation: For the purpose of this clause,- ?

domestic company” means a company, incorporated 
and registered under the Companies Act, 2017 (XDC of 
2017), or any other law, for the time being in force, for 
registration of companies;

(i)

(ii) “foreign company” means any company or body 
corporate, incorporated outside Pakistan, which has a 
place of business, liaison office or branch office in 
Pakistan whether by itself or through 
physically or through electronic mode;

an agent.

i
(iii) “firm” means a firm registered under the Partnership 

Act,1932(IX of 1932), or the Limited Liability 
Partnership Act, 2017 (XV of 2017);

(iv) “private person” 
professional, banker, financier

a merchant, trader, 
or any individual, 

involved in ordinary transaction, relating to mercantile 
documents, including enforcement and interpretation of 
such documents; and

means

(V) “Government entity” means any entity, a statutoiy' 
body or any agency of Government or a private body v 
carrying out public functions;

(e) “Consumer Court” means the Consumer Court, established under 
section I lA of the Khyber Pakhtunkhwa Consumer Protection Act, 1997
(Khyber Pakhtunkhwa Act No. VI of 1997);

(f); “Department” means the Industries, Commerce and Technical 
Education Department of Government;

(g) ; “Directorate General” means the Directorate General of Industries and
Commerce, Khyber Pakhtunkhwa;

(h) , “Director General” means the Director General of the Directorate
General;

(i) ; “Government” means the Government of the Khyber Pakhtunkhwa; 

“High Court” means the Peshawar High Court. Peshawar;(j) i
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^ y~\ (k) “Oversight Committee” means the Oversight Committee constituted 
under section 12 of this Act;

“prescribed” means prescribed by rules;

(m) “Province” means the Province of the Khyber Pakhtunkhwa; and

“rules” mean rules made under this Act.

Words and expressions, used but not defined under this Act, shall have the same 
meanings as are respectively assigned to them in the Code.

CHAPTF.R-TI
ESTABLISHMENT OF COMMERCUL COURTS, INSTITUTION OF SUITS AND

THEIR DISPOSAL

F ur ' Court.—(1) Subject to the provisions of this Act, the Consumer Courts
established under section IIA of the Khyber Pakhtunkhwa Consumer Protection Act 1997 
(KJiyber Pakhtunkhwa Act No. VI of 1997), shall act as Commercial Courts under this Act.’

\
\

(1)

(n)

(2)

3.

(2) Soon after the commencement of this Act, all suits and proceedings, arising from 
or connected with commercial disputes, shall be entertained, heard and decided by the 
Commercial Courts' under the provisions of this Act.

(3) The area of the jurisdiction of the Commercial Courts shall be same as providedfor the Consumer Courts.

4. Application of the Code.—For all matters and procedures, not specifically provided for 
in this Act, the provisions of the Code shall, mutatis mutandis, apply.

Institution iof suit and its disposal.—(1) Eveiy suit, under this Act, shall be instituted 
and disposed of in accordance with the provisions of the Code.

Without prejudice to the generality of sub-section (1), the Directorate General 
may. for the expeditious disposal of commercial dispute under this Act, put in place e-filing 
system, which shall be operationalized from such date as the Department may appoint by 
notificationin tlie official Gazette.

5-

(2)

(3) For;expeditious disposal of suits or appeals under this Act, the Commercial 
Courts or, as the case may be, the Appellate Tribunal, if it deems necessary,-

(a) I for reasons to be recorded in writing, shall, on its own motion, have the 
; power to summon official record, maintained by the public authorities in 
: respect of any matter connected with or arising from the subject matter of 
; the suit or appeal; and

(b) , shall not grant unnecessary adjournments and in no case more than two 
; adjournments shall be granted for a specific purpose;

Provided that the Commercial Courts or the Appellate Tribunal,
, under exceptional circumstances, may adjourn hearing of a case, for not 
; more than seven days, subject to payment of such costs, as may be 
: determined by the Commercial Court or the Appellate Tribunal, as the case 

may be.

(4) Subject to section 9 of this Act, the judgment, decree or an order passed by the ' 
Commercial Court shall be final,

I
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,5 ' 6. Determination of costs._(l) Notwithstanding anything contained in the Code or any 
other law, for the time being in force, the Commercial Court shall have power to determine the 
costs of the suit and by whom it is payable and to give ail necessary directions in this regard.

Explanation For the purposes of this section the 
reasonable costs relating to-

expression “costs” shall mean

(a) Ithe fees and expeiises of the witnesses incurred;

legal fees and expenses incurred; and

any other expenses incurred in connection with the proceedings before 
the Commercial Court.

(b)
(c)

(2) Where the Commercial Court directs that costs shall not be granted, it shall state
its reasons in writing,
7. Transfer of pending cases.—On commencement of this Act,-

(a) all suits and execution petitions, cormected with or arising from
, commercial disputes pending in any court of its original civil 

jurisdiction, shall stand transferred to the concerned Commercial Court;

(b), on transfer of suits and execution petitions under this section, the
I Commercial Court may proceed with the case from the stage at which it
• was pending immediately before such transfer and it shall not be bound 
’ to re-hear any witness who has recorded his evidence;

all appeals and revisions, arising from the orders, judgment and decrees 
in respect of commercial dispute, pending before any court before the 
commencement of this Act, shall stand transferred to the Appellate 
Tribunal for adjudication; and

(c):

(d) any suit, appeal or revision, in respect of commercial dispute, which has 
been culminated and are pending announcement of final order or 
decision, shall not be transferred and the relevant court shall announce 
the order or decision therein, as the case may be.

!

CHAPTER.TTT
: ESTABLISHMENT OF APPELLATE TRIBUNAL

Appellate tribunal.~(l) For the purpose of hearing appeals against the decisions of the 
Commercial Courts, Government may, by notification in the official Gazette, establish 
Appellate Tribunal.:

8.

an

(2) The Appellate Tribunal shall comprise of a Chairman and two members, 
legal member and one technical member, to be appointed in consultation with the Chief Justice of 
the High Court, in the manner as may be prescribed.

one

(3) TheiChairman and the members shall have such qualifications and experience of
service as may be prescribed.

(4) Thej Chairman and the others two members of the Appellate Tribunal shall be 
appointed for a term, of three years, in such a manner and with such other terms and conditions of 
service, as may be prescribed.

(5) TheiAppellate Tribunal shall conduct its proceedings in the manner, as may be
prescribed.

(6) The lAppellate Tribunal shall have such staff with such terms and conditions of' 
service, as the Government may determine, and until such staff is appointed, the Directorate 
General shall provide secretariat support to the Appellate Tribunal.

Appeals.—(1) Any person, aggrieved from the judgment or decree or an order of the 
Commercial Court, rpay prefer an appeal in the Appellate Tribunal, within a period of thirty days

'•

9.
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from the date of aimoiincement of such judgment, decree or order.

The Appellate Tribunal shall dispose of appeals in such a manner, as may be

anvth- effect.-The provisions of this Act shall have effect notwithstanding
an3^hing inconsis|em therewith contained in any other law for the time being in force or any 
instrument having.effect by virtue at any law other than this Act.

CHAPTFR.TV
MISCELLANEOUS

Support to the Commercial Court.-(l) The existing staff of the Consumer Court shall 
provide support to the Commercial Court for the performance of its functions under this Act:

Provided that the Directorate General, if required, may provide necessary additional 
human resource support to the Commercial Court for the purposes of this Act.

The staff of the Commercial Court shall also perform the following functions,

(2)
prescribed.

10.

II.

(2)
namely:

(a) to maintain an updated record and statistical data in physical and 
electronic form, regarding the number and 
pendency of such cases, status of each

nature of cases filed, 
case and disposal of the cases by 

the Commercial Court and the Appellate Tribunal and all 
connected therewith, as may be prescribed;

matters

(b) to maintain case laws repository; and

any other functions as may be prescribed.

For the efficient and expeditious disposal of commercial disputes under this Act. 
the Directorate Geiteral may arrange necessary trainings forjudges of the Commercial Court.

Oversight .Committee.—Government may, by publication in the official Gazette, notify 
an Oversight Comrmttec which shall consist of such number of members hnd shall perform such 
functions, as may be specified in the notification.

Report. The Director General shall prepare and present an annual report 
implementation of t his Act to the Oversight Committee in a manner, as may be prescribed.

(C)

(3)

12.

13. on the

14. Alternative Disputes Resolution.—Any suit or appeal relating to a commercial dispute, 
filed or pending in; a Commercial Court or Appellate Tribunal, as the case may be, may be 
referred to Alternative Dispute Resolution, with the consent of the parties, by the Commercial 
Court or Appellate tribunal, in accordance with the provisions of section 89-A of the Code.

15. Power of High Court to issue directions.—The High Court may issue directions to 
supplement the provisions of this Act or the Code, in so far as such provision apply to the hearing 
of commercial disputes of a specified value under this Act.

'16. \
Bar of jurisdiction of Commercial Courts.—Notwithstanding anything contained in 

this Act, the Commercial Court shall not entertain or decide any suit, application or proceedings 
relating to any commercial dispute of Government entity in respect of which the jurisdiction of 
the civil court or special court is either expressly or impliedly barred under any other law for the 
time being in force. ;

17. Power to make rules.—Government may by, notification in official Gazette, make rules 
for carrying out the provision of this Act.

18. Removal of ^difficulties.—If any diffiailty arises in giving effect to any of the provisions
of this Act, Government may, by notification in the official Gazette, make such provisions 
inconsistent with the'provisions of this Act, as it deems fit for removal of such difficulty.

, not

/■ -
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Appeal No. ■631/2012
!. <o

: iJ i f
w- ,15.6.2012

,07.3.2013Date of InsUtutipn.
Date of Decision

Wdsim Akhter, Superintendent Kliydif Pakhtunkhwa 

Service Tr bunal, Peshawar.

•TV
•t'

■ (Appelant) .

i; ’ir.'t:-
-i' VERSUS.

' •Salrma^KhyberPakhtunkhwa service Tnbunal, (Respondents)

Peshawar. ■ • ’ •
S APP^L under SECnW

lilSSSS ;
I

MR. MUHAMMAD A5IF YOUSAFZAI,
Advocate

I

MR. ARSHAD ALAM,
Add!. Government Pleader

a
y ^ The

a'
<>hm mi-I S-i (*

bS&U

i - For appellant.

m For respondents..iI, I

I MEMBER
MEMBERSYED MANZOOR AU SHAH, 

MR. NOOR AU KHAN, i

)Ub6M£NI
I , .cyep MswynnR AU SHAHjaaUBEB,: TTils appeal has beetHiled by .

Waseeri, Akritar, ^e appellant under Sceden A of the Khyber ^

Tribunal Act 1974, against the order dated 17.2.2012 whereby the
has been refused to him. It has been prayed that on 

impugned order dated. 17.2.2012 may be declared
nc Illegal, discriminator and against the spirit of *e, approved ^ '

,1.11.2009 and may be set aside and the respondents bedirected to grant.Sp ^ 

special service Tribunal Allowance to the appellant by treating him at pajIth the. 

Presiding Officers of the Tribunal w.e.f. IS.3.2011 at the rate allowed m

Presiding Officers of the Tribunal.

Tribunal Allowance 

acceptance of the appeal, the

! «.

t'-

that:the appellant is serving as Superintendent 

meeting was scheduled on
Brief facts of the case arc

pakhtunkhwa Service Tribunal. Ain die Khyber
(

Iri
WP4635P2020 AHMAD RA2A SHAH VS GOVT CF PG176.pdr
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S\%.1

2 u
4♦ ::

of me Tribunel.. In para^ of the,
laken, m para-IClxj.ltwas dedda) that tha

I.
11.11.2009 jW restructuring 

meeting, various decisions were 
Rnance Department shell sanction judical allpwan® 

District & Sessions Judges. Other Incentives-fpr-

for all members at par with 

membere. and staff of the ■. 
n a‘ realistic manner tor?.

Iv.
the plored by Rnance Departrnent in

makv insUtutions "^enOone^ mlngtes, the Rnance

offtcers/officials. In pursua ,41/gr dated 18.2.2010 for providing
.eparime t was at special mtes as
special service Tnbunal Allowa Tribunal.'.

s.„ Tj-i—".r."" «
i.

, Feeling aggrieved, the appeltat filed 

not been decided •wifhin L

f-
Service Tribunal shall be .wj fori nualicy

}
• ,*

4

• ir•;*
I; >.

i- incentive to 

followed by reminders on
t

I

I

V ,V
t' ■!.r r. .>
y<^- * I

M! Tribunal from xi\e date, 
17.1.2012 by theh on

■4

Finance iDepaitment 
Administration Department on 

departmental appeal on _ 
statum^ period of nine^ days, hence dte present appea,

, 19.1.2012 

18.2.2012, which has
the •

admltted to regular hearing on 5.7,2012 and not^os were 

. Tpey filed.their written reply: .Rejoinder was aisj. filed;
I

. The appeal was3.
^ssued Lo the respondents
Vjpbutta.

t
.1'

J

I

jMV

('.I i
t

k

i."
?.-d5'.-

• /
Arguments heard and record perused.3>. „vy

r^r •2V CC\ ;r:
learned couns. fcr the appelant

"ring Of khyner for duality officers)officla|s.

Judges. Other incentives for Membere and
P.p,o]red by Chalrman/nnance special Servi'ceiTribunal

Presiding Officers and staff members w t,,em, vide
AlloJance and Utility Bill Allowance at speoal asjneen

notification dated „embem of ttre

I / .
'■ 1

5.Vt

■I (
make the Tribunal more

staff of the. service Tribunal shall l?e 

realistic manner. So. all the

\
»
t ctioned special Service 

Service .Tribunal
ITribunal Allowance

i
t

11 • •
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1

a-. 1
»« k *3i

t k.
•I? *mu

35,000/* per month and Rs. 25,000/- per mon^ •I.W.S.P. 15.3.2011 at the rate of Rs
? ■ respectively while other other staff-MemlKb of the Tribunal save been :

riistri.,noted. Staff members are backbone of bfe Tribunal and depriving m^. o .
r . ■ the said inceribve (allowed to the Presiding pfflcemj.will defeat the object-p ^ ^

fostmcturing of Khyber Pakhtunkhwa .Service fri.bunal. ^e acbon of, fjmvincta . ,
• foiTnation of daMes/

'H
-i

i
-f I

Iif Government, especially the Pnance Department amounts
j irrational basis v-hich is against the verdict of august Supreme-Court of 

. He further argued that vide notification dated 133.2010. in the similar 
Publit Service Commission Allowance has been sancdonec . to the :

staff members upto Chowkldar serving in'tlje Public:

. Similarly, Special Allowance has been granted to the Judges

f* ' !•,mI

\ groups on 

Pakistan 

circumstances

1 • I

m
ir
!(•' I! ■ I,i Chairman ns well as other

Service Commission « f ♦+,
and Staff of the Hoh-ble Peshawar High Court by the government Staff of the

is also endued to the same treatment a,s per judgment of thp ,
august Supreme court Of Pakistan as reported in 2009.SCMP-1. Furthermore-vi^e . ^ ;■

letter dated 17.1.2012, Special Service Tribunal Allowance regretted; by £h| 

aritment without any plausible reason, which is against Section 24-A o 

requested that the appeal may be accepted as

ifc.
■'1

Service Tribunal
1 I

9^

I

Finance Dep 

General Clauses Act 1897. He
I

prayed for. ;

f.

I

i!?I
!!' ,lk

the other hand argued diat allocation of .allpwar«:es 
of the provincial government Presiding Officers and Staff^ are two

’ I
I-.

t I
The learned AGP, onh-i 6.

is the discretion
ent categories/cadres and facility granted U one category do not enbUe other 

job discriptions of the Presiding Officers and Staff
differ

arc totally 

Bnd lale - >for Lhc same. The
different with each others. Due to their hard work and early coming ^
silUng, the provincial government sanctioned Service tribunal Allowance to th^
|.re.sidin<i Officers to' make the Tribunal more attractive and coveted iriace for

rimrnatiorl has been done to Ihe staff of the Trrbunal as the
extended to them equally wil^ /(

has beer done ^
■ ' . W ■

;
r ‘

i

quality officcfs. No disc 

facilities/benefits of allowances are
ent servants as and when ordered and no discrimination t

governm 

them. He
A'requested that the appeal may be dismissed

■■■ J
I meeting was scheduled on 11.11.2009 foi^J

■mc;Tribunal observes that a
rrrstructurln^ of the Tribunal. In para-l(ix) It was decided .that ^ ^
Dcportmcntshall sanction judical allowance for all the Presiding Officers ?nd Sti . : ■ ^
of the Tribunal in a realistic manner to make It m.ore attractive and coye^W) place 

mr gualltv .fficers/offlclals. In pursuance cf the above decision, the^Rnarrce . 
Department was reguired to sanction Service Tribunal Allowance to the PresI g 

Officer andiStaff members but on 18.5.2011, Special Service Tribunal Allowanc , 
was sanctioned w.e.f. 15,3.2011 only 'to.the Presiding Officers (for the Cha,,rman at • .

7. the Finance

J
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:■ I 4
■ !

I

ytti-yn
' iJ* .

the rate of Rs. 35000/- P.M and Members at the rate of .Rs. 25,Oqoyr F
excluded the other staff. The exclusion of staff is not, based on anyfire ik)hatl ‘

classification. Staff is ltie»back bone of the Tribunal and serving equallyiv ilh.hart
work ^ide|by side with Presiding Officers. They could not bei;igh(Fed and ]: ^ j
deprived 6f their: legitimate rights of. the said allowance. SimilaHl:'ih ■)is]jch‘v'=ti I’t'J ■ 

• I' I li'w •
drcufTjStanjtes staff of-Peshawar HIghiCourt, Labour Court, and:-ffiMc: v|

Com’njssion are eceiving;their Special 'Allowances. The appellant
staff]jjtierrpere (jfor which they have -filed separate service app^'lsf

endUed tOiSpecial Service Tribunal Allowance under the-prlnciples.pricpnsirteh^."; ji

and.a^ per judgenent of the august Supreme Court-of Pakistan *as^;'nefoi:tMi|iflQi;j]k
2009'SCMl l-l|. The appellant made a good case for indulgence of |ip|^! ^

> *.
C-' 'I:

I' :cImmh-•»-

It

s 11f
I •: J it'

•1 Ij ■; 
il.J

I *! -
I Im 

ii;Mii
m

I-- t
{ I

i:
1
I •

.. i l-r.
..■''■i . ....

sridatec.i*;.:!)! j:..}
( It':•

-T8. ’tf' tnLview of the above, the appeal is accepted, the impugricd-p'rd 
* * - * J j * *: * I
‘17.2.2.0l|2 Isisetiaside and Special Service Tribunal Allowance Is allqwe
appellants from the date sanctioned/received by the Presiding-OrffCer^ii eiisWie. »

J- ■ (i ® ■ ■ ■ • ‘ • i3;l ifi 0^.3 jifi ' I '.In'
lb.3;^Cll.j;So far; as the. quantam/rate is concerned, it is the dis^e Ito | Ijj,
Com|^ten^ Authority/Finance Department but’the appellant -ppinot je
.discrijfriiralled (The rates of allowance for staff of Khyber Pakhtilhkhv^a Public '';

’’i< 1 1 . - • ' ■ ‘ {
Service Co.mmission can be taken as a guidllne). Parties are left to bear their own

<1 • !costs.fRIe be consigned to the record. 'r. gj;
This judgment will also dispose of die following, service .appla

I

i*'
j t6 theii!’' 'I

■ ■ i'ri-m 1
Im ]

i II.!!
r iF 1

'K , I I*mi I
ii r

IPi
J rKI

i: -: • !•’ Ml
i.. 1 'r;!f

.9. IllS 5'.-i

: .-;rr.apner. Service Appeals No. 630/2012, AbdUh Hanan,
Nimatullnhv No. 633/2012 Muhammad Israeel, No. 634/2012 Fazle’iSUb lah'I No.

aa,:. fjb. ■;) :::
• F1'» ■'

same’ i.
I ri;
•H: /);>

•635/2012 Syed'Muqaddar Shah, No. 636/2012 -Syed'Maqbool . Abhr 
. . '-i'-■ ' ■ ! • hrifr

j ■ 637/^12 Gulj Khan, No. 638.2012- Pir jyiuhammad, No. 639/2012 ^
; 640/2012 ^adullbh,! No. 641/2012 Al^r Klian, No.' 642/201-2 ’Mui\ln
' No. 6|3/2012isyed Shezad Ahmad, No. 641/2012 Syed Haris.'Sh‘ah;’«^

Awai''6ul, iNo; 646/2012 Mchar Muhammad, No. 647/2012.'Shamshaa^ iari} .Nb:-1
648/2612 ; Muhammad Haroon, No. 649/2012. Safeer .Khan, No.|d56^pi2

Arsha'SulIafi, No;'651/2012. Allah Dad, No. 652/2012
u53/26i2 Ayaz ^an, No. 654/2012 Syed Shamsher Khan, No. .6p j 2;p |,a 

Dar^r|-.No. '656/2j012 Muhammad Pervez, No. 657/20i^ Wahid Gur;|j ji | ',e f Sfec ;|i 
••.Ghu^a^^!^&sih,■ Wo. 659/2012 Azizur-Rahman, No. 660/2012 Slffauiab|fili);H'

'. Ii . I ■ ' ! . ’ jH-ni-J'S»'! r
• :.661/2I)1^ Mahai;-Shald. No. 666/2012 Mahmoodur Rahman Q|z|||!bdji,l 

i' ’

i . MiSj- .

f,M\ J
J

ii-i U.
•3 ^ .3 i:{rP!;.h.
litf ■ ■ ■■

I.i

\si

I ■ I
I

A’’Olik

!

2^
I 'J^6 »
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I1*. !
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IÎ « TN TOT? fiin»nRME COintT of PAKISTAN
(Appellate Jurisdiction) I*

*5 Present; f
t

Mr. Justice Sannad Jelal Osmany 
Mr. Justice Dost Muh&aunad Khan

i^nm T>i?TTTTnNs N03.27n-T> Tf) ^QUP OF 2013
(On #ppe»l ftwii the judemenl/orterdited 07.03J0t3 p^
TribunSTPMlwMmr In Service Appeal Wo.631^630. fi32-«34. 636-644,646-632, 
653-656,658-661.666 & 807 of2012)

Chief Secretary, KPK, Peshawar and Others .................

Versus

f

petidoner. 
0D all cues)

I

Respondents. 
(In CPa7O-P/3013)Wasin) Akhtar and another

t 1

.Respondents. 
(In CPa7I-Pn013)Abdul Hannn and another

Respondents, 
(in CP.172.P/1013}Naimatullah and another

Respondents. 
On CP.273-P/10t3)Muhammad Irshad and another

4 Respondents. 
On CP.274-PnOI3)Fazal Subhan and another(

Respondents. 
On CPJ75-P/2013)Syed Maqbool Ahmed and another

Respondents. 
(In CP.a76-P/2013)Gul Khan and another

Respondents.
(lnCPJ77-P/J013)Pir Muhammad and another

Respondents. 
0nCP.278-P/M13) 

Respondents. 
(In CP.179.P/2013)

Tahirulloh and another 

MaUullah Khan and another

. i 
1 Respondents, 

(la (3'JBO-P/2013)Afsai Khan and another
>

Respondents. 
On CFJai-P/20l3)Muhammad Nabi and another

Respondents. 
(In CP.282-Pn013}Syed Shchzad Ahmad and another

Respondents. 
(In CPJB3-P/2013)Syed Haris Shah and another!

Respondents.
(In CPJM-P/3013)Wahid Oul and another

ATTESTED■ -1.pi 1*> 7

I -rI
• .-.-rt

I
^ •.••••Undent 
a :it Pakistan 
Isijiuuoatf
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1

CP.170-Pfl01i_£{&

Respondeois. 
((n CPJ85.P/I013)

Mehai Muhammad and another

Respondents. 
(In CF.3BS-P/3013)I Shamshad Khan and another

f /
I /

Respondents. 
(In CPJ8T-P/J013)

Muhammad Heroon end another

Respondents. 
(In CPOBS-pyJOlS)

Safcer Khan und another

Respondents. 
(In CP.189-P/30I3)Aishadullah and another

Respondents. 
(In CP.}9d-F/3013)

Allah Dad and another

Respondents. 
(In CP.Mi-P/1013)

Faqir Muhammad and another

1
Respondents. 

(In CPJ92-P/Z013)

Respondents. 
(In CP.293-P/2013)

Respondents. 
(lnCF.294-P/3013)

Respondents. 
0n CP.29S-P/2013)

Respondents, 
(to CPJ9$-P/2013)

Ayaz Khan and another

Syed Shamsher Khan end another

»
Sher Daraz and anotlier

Muhammad Paivez and another

Ghulam Masih and another

Respondents. 
(In CP.292-P/20i3}

Aziz-ur-Rehman and another

Respondents. 
(In CP.298-P/30I3)

Somiullah and another

Respondents. 
0n CPJ9^P/3013)

Mehar Shoid Khan and another

Respondents. 
On CP.31M).P/2013)

Mehmood'Ur-Rehman (^azi and another

Respondents.
OnCPJOl.p/3013)

ARnb Ahmed and another

Mr. Zahid Yousaf, Addl. AO.For the petitioners 
On til uju)

Respondents 
(In <11 dies)

Not represented.
t

16.05.2014Dale of hearing
ATTESTEDr-V. .'

4«iV •

^rinlandwtf 
/Coun o> aJiisSM 
bianiabad

' T-
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I

I
f

i rr>^?ft>pnot3, tit. 4

f

I JUDGMENT;

nnST IfWAN. J. - Civil Nft.l70-P/2013^This

Civil Petitions Nos.271-P toringle judgment shall also decide the connected 

301-P of 2013, because quesdons of law and facts in all are idenUcal and parties
r

I

; f
I

in-contest are almost the same.
Respondent No.l along with other colleague-respondents in the 

connected Civil Petitions, referred to above, arc serving on different posts and all
2.

i

]

are attached to the Provincial Service Tribunal, KPK, Peshawar.

Brief but relevant facts are that the Government of KPK intended 

the Provincial Service Tribunal, therefore, the first meeting was

reproduced in para-dCix),

1

3;

td restructure

held on 11.11.2009. The minutes of the meetings

decided that the Finance Department. Government of KPK shall

were

where it was
I

accord sanction, aUowing Judicial Allowance for the Chairman end Members of

the Tribunal at par with the District & Sessions Judges, serving in the District
l

Judiciary under the Peshawar High Court. It was. however, added that the 

ihe staff of the Tribunal shall also be explored by the Finance 

that to malte the institution more attractive,
incentives for

Department in a realistic-manner so
living incentives for competent, efficient and devoted officcrs/officials.1

t

In light of the above minutes, the Finance Department was 

Service Tribunal Allowance and Utility Bills
I

requested to grant Special 

Allowance at special rates, by way of incentive to the Chairman. Members and

followed by reminders to samepnra-lcgal staff, of the Tribunal. This 

department vide letters dated 10.05.2010 and 12.05.2011. It was on 18.05.2011 

'that the Special Service Tribunal Allowance was sanctioned w.e.f. 15.03.2011 for 

the Chairman

was

of the Tribunal @ Ra.35000/- per month, while Members of the 

Tribunal were allowed the same @ R3.25000/. per month, vide notification dated

reason, much less plausible, the para-legal staff of

I

28.05.2011. However, for 

ihe Tribunal vras excluded there&om.and they were

no
denied sine incentives/relief,

)

attestedlearlier decided.

.-■•oi
I' ’.-.u'nnt 

iimrorfe C-'-v.Tt 01 PaWsiao
. / IstfriiliUMid

f
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I

I
1
i 4I rp 77n.pnoi3. tic.

I

- On 16.07.2011, the Secretary Establishment, Govemraent of KPK 

ted to Mlend the benefit of Special Service Tribunal Allowance to the 

Registrar and other para-legal staff of the Tribunal ftom the date, it 

tii the Chairman and Members of the Tribunal. However, without showing any 

and sound reasons, the same was regretted on 17.01.2012 by the 

conveyed to the Administration Department on

5,1
J
t was reques

was allowedII

just cause

Finance Department, which 

l'9.0l.20l2. This refusal caxiscd grievance to the para-legal stafl/respondents and

was

28.02.2012. However, as usual, it was thrownthey filed departmental appeal 

under the carpet by the executive limb of the State and was not decided within 90

on

days, the statutory period allowed to the competent authority to decide the same.

pnm-legal staff of the Tribunal, referred to above, filed appeals before

were

; I

Therefore,
ie Tribunal, which were admitted to full hearing on 05.07.2012 and notices 

issued to the respondents, who filed written reply to which rejoinder was also
I

filed.
f

Bench of the Service Tribunal, vide impugnedThe learned

judgment dated 07.03.2013, allowed the appeals, set aside the order of the 

dated 17.01.2012 and held that the entire para-legal staff of

6.

*
t
Finance Department 
the Service Tribunal is entitled to draw Special Service Tribunal Allowance from

the Chairman and Membcra of the Tribunal i.e.

I

the date it was allowed to
I for determining the slab/rale on which It Is to be allowed,15.03.2011. However, 
the matter was left to the disaction of the Finance Department, with direction that 

it should be realistic and the rate of the allowance be determined, keeping in view
\
T

the guidelines on which the Chairman and Members of the Service Tribunal were

granted the same.
Aggrieved from the impugned judpnent, (l)Chlef Secretary,

, have
7.

i (2)Secretaiy Finance and (3)Secieiary Eslablishmenl, Oovcnuneni of KPK 

filed this and all connected Civil Petitions, seeking setting aside the impugned

I \

ATTyfeSTEDjudgment of the Service Tribunal.
!
!

tr- U -ur/flnt
.. • ;,i Pakistan

*
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/
f
t

I

srPT?o.p/ioi3.tCc.

We have heard the learned Additional Prosecutor General, 

reprUenOng the petitioner at length. He came up with the following contcndons:-
8.

I

I

(a) that the Tribunal while deciding the appeals of its staff
judge of its own cause, hence it was disqualified to decide 
the same and on that accoimt, the impugned judgment is 
nullity In the eye of law.
that the staff of the Tribunal could not be taken at par with
the para-legal staff attached to the District and Sessions 
Judgc/Distiict Judiciary as they are Government servants; 
hence they do not fall within the category of para-lcgal 
staff.
So far as the fint objection is concerned, we have no amount of 

hesitation to hold that the same is bpsed on misconception. In service matter 

relafing to tenns and conditions of Govemmcnt/Civil servants, the authority end 

jurisdiction exclusively vests in the Service Tribunal and no other Court or- 

fonun/Tribunal was competent to entertain the appeal of the staff of the Tribunal. 

The plea that the Tribunal was acting as Judge in its own cause, is also based on
I

mi'sconccption. A Bench of the Tribunal was to decide the matter on merits and 

ac lording to law iind in no eventuality was supposed to show undue fevour to the

(b)
I
I

t

9. :

I

}

If such a contention is permitted to prevail, it will deprive a competent

matter, to do justice in a
;

fohim/Tribunai, having exclusive jurisdiction in 

piticular case albeit, the appellant before it might be working under its control. 

In other words, a Tribunal placed at high pedestal, could not be labeled with bias

a

or being partisan in the case. In the past, Lahore High Court, Lahore; Peshawar 

High Court, Peshawar. Federal Shariat Court. Islamabad and even this Court 

allowed 20% Secretariat Allowance to its employees and if any precedent is

be made to the case of Collector ol Customsrequired to be cited, reference 

vs. Abrnr Hnssnin (1999 SCMR 2473).

can

If it ia established that the Judge or Chairman or Member of a10.
I

p'articular Court or Tribunal has legal inteiesl, at least pecuniary interest in the
I

subject matter before it, it is in that case alone, that the Judge, Chairman or
e a JudgeMember of the Tribunal stands disqualified to hear lU because he

attested\

■

7Ci‘::v:iircn'tenl 
'em!. m .‘^ahistan 

■<iiamabati./f“
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»

CP.270>Pn0l3.CtC,

of his own cause, vrfiich is not at all the case in hand. Reliance is placed b this 

the principle laid down in (he case of Govern tnenLol 

Hussain AhniBd_Hsrsoil (2003 SCMR 104).

9I vs.case on

Not because it was the petitioner goveramcnt itself, who initiated 

the Provincial Service Tribunal, enhancing its
ll.

the process to restructure 

cmolumenta/aliownnces, to make it more attractive so that persons of high caliber,
I

qualification and high standard, are attracted therein, so to make it an effective 

tool to enhance the delivery of its service, which the Chairman and Members of
I

the Tribunal alone could not accomplish, unless they are supported, by
I

competent staff of the nature, referred to above, because each insiltudon/iribunaj 

of this nature could bcMr deliver services if everyone fiom the lop to the bottom 

is given attractive salary/emolumcnis, which is ordinarily called restructuring of 

the institution. Anything short of that would be of no benefit on one hand while 

other hand, it would amount to discrimination between two sets of
*

employees, within the same institution/tribunal. In addition thereto, the para-legal
!

staff, attached to the Service Tribuiuil, do perform almost the same duties os the 

para-legal staff of the District Judiciary perfonns and with a slight difference, the 

nature of their duly is almost one and the same. The para-legal staff of the 

Tribunal do arrive at office much earlier the Chairman and the Members and

leave the office much later than them, after the work, entrusted to them on day to»
day basis, is completed/concluded. The Service Tribunal is undoubtedly a quasi 

judicial forum, therefore, its staff cannot be.distingulshcd on any sound rationales 

from the para-legal staff of the District Judiciary.

? B
I

I

\

i
1

on the
I

1

I
\
I

1

4 Keeping aside the above findings and observations, through the 

the matter has been left to the discretion of the Finance

12.

impugned judgment.
Department to determine but realistically, while enhancing the emoluments i.c. 

Judicial Allowance to the para-legal staff of the Tribunal, therefore, in our view

5

I: Ij
I
the Service Tribunal has taken the right step by doing substantial justice in the 

natter, leaving this important aspect to the Provincial Goi 4 Dj \
J a 1

■t- * '

AI Mportnlcndent 
lie Court of PaUs^ 

Islamabad •
I
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rp nfl.p/i0l3.etc.

the rmsing of tho ol.b of Iho Spooial Sovioe Triboo.1 AUomnoo of p™.-lo8=l 

sloff, olio tepina in view the gulddioei on th. basis of wbleh ibe SpeoM 

iervice Tribunal Allowance woa allowed .0 Ihe Chniiman and Member, of die

V I

I
I

I I

r*4

Tribunal.*

We would also like to add to the above observations that recenUy.

of Judicial Allowance of the para-lesal staff of the
13.

the emoluments by way 
District Judiciary was enhanced up to 75% of the pay; that too with the consent of

J also seekthe Finance Depanmeni. therefore, the Finance Department may

that judgment of the High Court, which was passed with theguidelines from 

Uciscnt of the Finance Departmentrt‘rovincial Government.
4

1

>
are foundi In view of what has been held above, all these petitions

dismissed. Accordingly, leave to appeal is

$\ |14.

devoid of all legal merits and areI

Sd/- Sannad Jalal Osmany.J 
Sd/- Dost Muhammad Khan,J

Cottified/■V'r'

j

■C'«• Copye-
< > o\\f\

- i^
Islamabad, I 
ifv fIS ?Q14. j

13?
-p . .

»•
'/\ r

ffua*r»ritencl6nt / 
upreiny c6iir( ot Pakistan 
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secretaS'finance!
mHAWAR and janothe^-AppeJlanfe KHYBER PAKHTUNKHWA,

Constitution of Paliistan-- No.2095-P
Peshawar ('the^r™piSte>-’spSaU^^ Department,

Discrimination—Two allowances in questioTwere'^'' d*’*'*^ allowance, denial of-- 
afer payment of suc|i allowances was discontinued by tte'c™ but

that the employees of the Solicitor OffinT ^ Government on the ground 
therefore, not entitldd for such allowLes-reBaht! ’’w f Secretariat,
said allowances to the respondent by holding t-“
the Government qual granting of said two aLwfi .* classification so made by 
denying the same to other employees who wer, i^^^ '“ specified employees while 
of the Civil Secretariat, could ml be termed as “hPremises
principle of equity before the law-High Court co3o ““unted to offend the 
Solicitor having a sdparate entity in the “®“ “f
premises of the Civil Secretariat, therefore fte emoTo “r T *“
similarly placed and; were entitled to the Vant of
allowance-counsel for the Provincial GovemZnt ?!“ allowance and utility
or perversity in the impugned judgment of th? H' J ™‘ “y illegality
Resultantly, appeal w,4s disndssed “‘®*' ™s maintained-
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JUDGMEw'^'’“""t November, 2023 for Respondents.

MUSARRAT HILALT T Ti,,. I- L • 
has assailed the judgment dated 23.04.2°oT5 pas^seK^tlf

g^'^^'pockUlWiSjr^^^ by which the RTspontos'^refe
Office, Law Departmenh r?sh^a!-*had^befn while serving in the Solicitor
utility allowance 10% of their basic nav from P I*”® allowance @ 20% and
were discontinued froih July, 2008 on the ground mTS: i allowances
Office are not part of the Civil Secretariaf th. ^ employees of the Solicitor 
allowances and recovery of the paid allowan^ such
Respondents filed a Writ PetitionTefo^i7rH?4 Cour? 
impugnedjudgment. l ® which was allowed vide the

3. Heard. Record perused
4. Let 

office was
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Department, Govemmeiit of NWFP Lthp rtv ’ l^^hruary 2008, Finance
granting special allowance (5) 20% id the one
officers and officials of Ie ctfi
Governor's House/Secret'ariat, with effect from ’i ? p ^ Ministers Secretariat and 
amendment, the GovernnWnt through FLlinen^ ^
also extended applicability of specill allowi ^ dated 03.03.2008.
on deputation to Civil sireS Mt 7^ employees who were (i
posted outside Civil Secrl“d ^i theT were

departments who do nof
Secretariat. The above allowances were Tli h ^ working in the
Paymeuf of such allowauies was blscomlpued ^„u I ^gU!,a
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Respondents on one pretext or the other monetary benefit to the ,Court in Writ Petitii>n No.2095-P of ^ ultimately granted by the High 'v ^
petition held that as per Article 25 of the ron<;t allowing the writlaw and are entitledi^;> equal protectn
its citizens on the baks of a reasoSe to treat '
Sherwani observed that the classificatinn u referring the case of I.A.
said two allowances to specified emnlov^pt^
employees who are 'also posted inside the walleJ^^^ denying the same to other 
cannot be termed as reasonable and Lotnts to offSThe^' M ^7^ Secretariat, 
the law. The High Court noted that the office of the Prmciple of equity before
m the Law Department is situated jju ! ^ ® separate entity
therefore, the employees ofthe Solicitor office if of the Civil Secretariat,
the grant of special allowance and utility ii ^ ®™il^Iy placed and are entitled to Appellant could not Smly IgS or 0^"-

MWA/S-rsc““‘’-i''“"‘‘“''''' is dis„,S“ ■“•’“Sned judgment,
: Appeal dismissed,
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A„„„ Bajwa, „

PKOV,NCEj,F SINDH Chiefs

Constitutional Petitions Nos.D-1756

Sindh High Court Establishme

Judicial (Policy Makina'i the recommpnH which=S™=4pE5SSlp
f Punjab and others AIR 1966 Puni

I}/C-^

\2>t>

Sf ecretary, Government of Sindh and 3

if »dD-19I2of2009.decided

nf Rules, 2006—
on 23rd May,2011.m
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5 ijabMuhammad Ali Hakro for Petitioners 

AdnanKarfe A A o i ^ Respondent No ^RevenueDepartmS.ttLtioSir''’"'^^^^^

Date of hearing; 27th April, 2011

i

cer, Budget,

ORDER

201 i), petitioners application (Miscellaneous No 2465 f
which this petition Along wS C P Nff nTo';?‘'°” dated 8^ 2ni n ^

Employees froln the month of Scl °2Z 
Budget grant ofthis Court for than- t onwai'd out of the
be paid as and When funds will be Se^a^dlabl^'h 
Government of Sindh. The learned f ^^"^ce Department
though the issue of payment of alln P®htioners submits that
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competent authority in exercise of po thatVnce a
^lowafices, it is incumbent upon the enhanced the
at‘fl? ^y^ilabk. LoofawTt ft Government of
at the Md of the current financial year we wouH H "“rr 
he patdwithin two months from ,he’ ^ 0/!^ a 
order be forwarded to the A -G ^linHh f r copy of this

fil ft 3®^''^^®’^s'^otedabove wercMt natd

Paymen^f e.stheSSsSjrSel^^”^'’ in which

releasinpSS fmdTfoTenlLl'eTjnl^^^^ Allowance, no request for

claimed by the employees whin the" ho'^° w°‘‘ "= being
of Utilityjand Judicial Allowances wijreSftomM t"
Finance Department has already made neellllT a ^“'O' B<=“«es, 
Mget Estimates, 2010-11 as plr demand of Provisions in the
Mr. Rasheed A. Razvi, the learned 1^? . r ^'Pstrar, SHC."

H”-»'4SSSE==“-=SI=A.A.-G., Sindh was that as it involves considerlf'"' "''^'’^^sing the arrears by the 
may be granted. |Learned Counserthrcon^
disputed or denied the liability for payment of that the Government has not
employees and officers as per "the nS^n a^d th^ord

On the other hand, Mr. Adnan Karin. ll i ^ Court,
made effort to dispute payment of arrSrfrv?; ^mdh although
confronted with the order dated 8-4 2010 h" notifications but whL

hallenged the order dated 8-4-2010 in thf Hon'hl Government has
admitted that there is no stay order passed h^th ^^^idly
however, asserted hat there is no date movid.H • Supremt Court. uJ
arrears and for this bason also the Davmen7 f ^ notifications for payment of 
fte Government. To the last submiLL of ®Hect to by

Razvi has pointed out that these oetitinn^. A.A.-G., Sindh, Mr. Rasheed
recommendations of the National Judicial rPnr^^ implementation of the
2007 filed as annexure P-I with the netitin/^h^? Making) Committee dated 18-12- '
O officers and staff which am to L ^id ^m
allowances were paid to jhT such '
Lahore High Courtl as well as hv L d ,. officers/staff by the
m the petitions also ihe petitioners Lve nfaTe^^^^ f™ 1-1^^2008 and
1-1-2008. He has contended that there is no allowances w.e.f.
the arrears are to be paid. ambiguity regarding the date from which
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t.r.

have gone fhriiu''ghihrree”fd.‘‘’'' of learned counsel for the parties and

that the utility and jud?cftfiaftwmeTi™tefJJEff,y™ ” ^-‘t-ZOlO

Its Bench at Sukkur, Circuit Courts at Hvdtfu f n r ®-'« “f‘his Court
2010 and judicial and car allowances of off ^tihanced w.e.f. 1-3-’Sukkur, Circuits Courb at ^S^d ^oiirt. its Benci at
last para of both the notifications reads as foTows:- -

f;'
[.j

5}

I
ils:,|i

%

ft. -.
■i~



;

non-availability/shortage of funds, it has been resoTrod

pismsms
ftom the side Government™ paymenfo°f arrears a”sVe leamedTA g“

5!-:”istrpr-frcs,?r;".rr^^^llowances seems to be pending with the Government of Sindh but cause for filing

sE?£fSsS“—
rervldastirh

equisitioned by respondent No.2 to comply with the National Judicial Policy 
in consonance and at par with privileges and benefits ^
employees of other High Courts "

1 ocr: D *'*'™‘* Tiloka Ram v. State of Punjab and others tAIR
of ■" -‘h '*>= ^-«on

It IS a recognized principle of interpretation of statutes that in order to give
rsuTtaWe°ca'' h” “a ^"'1''“" legislature some words Ly ,
^ absur«ty?i '" *“ "=‘>““■'8 the provisions to
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as are extended to the

•IsvIn the same judgment, the full bench has further observed as follows:—
It must be presumed that every word used in a section of a legislative 

enactment has been inserted with a purpose and some meaning Lst be 
assigned to it.jThe intention of having uselessly added surplus wordsw phrases 
should never be attributed to the legislature. The Courts always presume! while 

interpreting s atutes, that the legislature inserted every part thereof for a 
h^!°Yfe^^' intention is that every part of the statute should

Keeping in view the above principle of law, the word arrears 
two notifications cannot be ■ 
effect from 1-1-2008.1
27 4 7nn^"' Ijearingjthe learned counsel for the parties, through a short order dated 
27-4-2011 we have allowed the application of the petitioners and directed that 
of the allowances be disbursed to the employees within a period of two months 
are the reasons for the 
M.H./M-88/K

i

t

I... as appearing in
considered to be surplus, superfluous and it has to be given. ■

fe
?v

arrears
Above 5

isame.
Application allowed.
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fBaiochistan High Court]
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by Governor in Ins favour and previous Omb^dsmr^'h h T mroved
ailowance—Validity—Discrimination m.t ^ receiving the
rational ground orlreasonable classification and
-In order to avoid discrimination order paslTL r°
rt'f to petitioner was not sufSng from^vT

—Chief Minister erred in facts as wpM qc i ™ tHegaJity or irregularitv-
payment of Sujierior Judicial AllowIc^iS'c" ® “f
Government to make payment of Superior JuSl an '’'■o™cial
pursuance to the order passed by Governor Of to petitioner in
was allowed in circ^umstances " Province-Constitutional petition

ZHipSSFKK---
JUDGiSSf Respondents

NAEEMAKHTARAFGHAN ri r *u

s:™riM ““^“‘'-tm/Motoi BS^:::frr'cSir'S:
^ i? •“ r

■ 3e?sd^.««
To direct the
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Nadir Ali Chalgari and Behram Khan

'.r.:

A

amount in
B.

Secretariat through lettefL^ed^ilToQM^pn”^^ demanded by Ombudsman

■ “3S=5rB?-==^“
by him; the "Superior Judicial I ^

r^:a;:r-r
General, we have pe^isT^ifit a^able^Tero^d^” learned Assistant Advocate 

appointed as Provincial Ombudsmen for thp petitioner was
Governor Balochistan vide order dated 03 06 Balochistan by the then

s
2. ■$
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^ Balochistan on 11.^.2013 and same was also confirmed by Principal Secretary 
Governor Balochistan vide letter dated 12.06.2013.

6. The petitioner was not paid monthly salary and terms and conditions of his 
also no: settled/issued due to which the petitioner invoked constitutional

jurisdiction of this Court by filing C.P. No.570 of 2014.
7. During pendency of C.P. No.570/2014, the then Governor Balochistan issued 

Notification dated 07.01.2015 with regard to terms and conditions of service of the 
petitioner as Provincial Ombudsmen Balochistan w.e.f 11.06.2013 which 
including "Superior Judicial Allowance".

8. Being partlyjsatisfied with the terms and conditions of his service and being 
aggrieved of non-granting "Superior Judicial Allowance" by the then Governor 
Balochistan, the petitioner solicited permission of this Court in C.P. No.570/2014 to 
take up the matter with the Government.

9. Constitutional Petition No.570 of 2013 was disposed of by this Court vide 
order 07.01.2015 in ;he following terms:

"In view of above, the petition to the extent of the pay and allowances excluding 
Superior Judicial Allowance has borne fruit, consequently the same is disposed 
of. The petitioner would be at liberty to agitate his grievance if any before the 
proper forum^ subject to all just exceptions".

10. Subsequent to; the above, the petitioner submitted application dated 21.01.2015 
to the Governor Balochistan for grant of "Superior Judicial Allowance" as terms and 
conditions of his service.

11. The above application remained pending without any decision due to which 
the pefitioner submitted reminder dated 01.09.2015 to the Governor Balochistan, but 
the grievance of the petitioner was not redressed due to which the petitioner again 
invoked constitutional jurisdiction of this Court by filing C.P. No.973 of 2015.

12. Constitutional Petition No.973 of 2015 was dismissed by this Court vide 
judgment dated 31.8.2018, operating portion whereof reads as follows:

"4. We have heard the learned counsel for the parties and have gone through 
the record. It is true that the qualification for the appointment of 
Ombudsman is equivalent to the qualification for the elevation of a Judge of a 
High Court, however the terms and conditions of the service is governed by 
Section 6(1) pf the Ordinance, according to which, the Governor concerned 
has power to determine the same. Section 6(1) of the Ordinance is reproduced 
as under for ready reference.
6. Terms and conditions of service and remuneration of Ombudsman.—
(1) The Ombudsman shall be entitled to such salary, allowances and privileges 
and other terms and conditions of service as the Governor may determine and 
these terms shall not be varied during the term of office of an Ombudsman.
5. According to the above provision of law, fixation of the terms and conditions 
of the Ombudsman is the discretion of the Appointing Authority, therefore, 
because of having a qualification of a judge of a High Court does not entitles 
the petitioner to receive the Superior Judicial Allowance. No doubt that 
previously, the Ombudsman were granted Superior Judicial Allowance, but 
after the above referred judgment of the Hon'ble Supreme Court, it was held 
that the office jof the -Ombudsman does not fall within the category of Court or 
the-Tribunal, -Yhereas, the Superior Judicial Allowance has been allowed only 
to the Hon 'tile Judges of High Court, the Hon 'ble Supreme Court and 
Chairman of same Tribunals. Because the Ombudsman is not a Judicial 
Officer, therefore, it was not granted the said allowance by the Governor. It is 
a fact that the sitting Ombudsman has also not been granted the Superior 
Judicial Allow^ance, for the same reason, therefore the plea of a discrimination 
raised by the Ipetitioner has no force in it. Besides, as per the Ordinance, 
settlement of the terms and conditions is since the discretion of the appointing 
authority, therefore, whatever term and condition is settled, by the authority, 
it is for the person, designated as an Ombudsman, either to accept or refuse it. 
Admittedly, the notification containing the terms and conditions of the service 
was issued on 7th January 2015, but the petitioner continued his office and 
completed his tenure on the same term and conditions, which amounts to 
acceptance of the same.

service were

was not

f
L'
1
5
?
1:
f
.fI

Ian
&

I
!?:
Li'I1A!

S

I

S'

A

ft?
#•S;''.•V

i
la
i

m
■41i

I



i

fL^f ti?”?^' of appointing authority is not unfettered;
Aerefore, the Governor did not grant the Superior Judicial Allowance to a 
Non-Judicial Officer. Learned counsel for the petitioner has failed to point out 
any illegality, irregularity, jurisdictional defect 
interfere in the notification impugned.
Thus, in vi^w of above, the petition is dismissed”, 

r- ... Jhe petitioner challenged the above judgment before the Hon'ble Supreme 
Coim of Pakistan by filing CPLA No.284-Q of 2018 which has been disposed of by 

’ terns of Pakistan vide order dated 24.05.2021 in the following

H /
■0

y

..5
■5 or any reason warranting us to
iff

13.i;

■f

i

"The learned ASC for the petitioner submits that grievance of the petitioner
Governor of Balochistan, vide order 

dated 16.09.2020 has allowed the allowance, which is the subject matter of this 
petition to the petitioner. However, he has filed another petition seeking 
implementation of the order and other reliefs.
2 In ^is view of the matter, this petition is disposed of. However, the petition 
tiled by the petitioner shall be decided on its own merits, in accordance with 
law and without being prejudiced by the order of the High Court".

14. The order d,ated 16.09.2020 passed in favour of petitioner by the incumbent 
Governor Balochistan, implementation whereof has been sought by the petitioner by 
tiling the instant constitution petition reads as follows;

"Mr. Muhammad Wassay Tareen, Ex-Provincial Ombudsman on the subject 
has submitted an appeal/application (F/A). The decision of the High Court was 
also presented in the matter vide (F/B) while the terms and conditions issued 
in favour of the applicant is at (F/C).

2. Mr. Muhammad Wasay Tareen pleaded that all the three Ex-Provincial 
Ombudsmen before him had been allowed Superior Judicial Allowance by the 
Honorable Governor Balochistan, including the current Provincial 
Ombudsman Mr. Abdul Ghani Khilji who is also recently granted SJ 
Allowance from date of his appointment.
3. Keeping in view the precedence and practice Mr. Muhammad Wasay Tar 
Advocate, may also be sanctioned/allowed to get Superior Judicial Allowa 
w. e.f. June 2013.

een
nee

4. This order, be shared with the current Provincial Ombudsman to process his 
case under the law".

In pursuance of above, the office of Provincial Ombudsman (Mohatsib 
Secretariat Balochistan) calculated Superior Judicial Allowance for the tenure of the 
petitioner w.e.f 11.06.2013 to 10.06.2017 amounting to Rs.1,13,42,093/-.

16. Request was made by Provincial Ombudsman (Mohatsib Secretariat 
Balochistan) to Secretary Finance Department Government of Balochistan vide letter 
dated 28.09.2020 to release the above amount for the petitioner under the Head of 
Superior Judicial A1 owance. Summary was forwarded to Chief Minister Balochistan 
by Chief Secretary Balochistan and following decision was made by Chief Minister 
Balochistan: j

15.

Case already stands disposed off, and as such be consigned to record”.
17. Perusal of rpeord reveals that in the year 2001 Malik Sikandar Advocate 

appointed as Provircial Ombudsman (Mohtasib) Balochistan was paid "Superior 
Judicial Allowance" @ Rs. 6000/- per month in pursuance of Notification dated 
13.06.2001 issued by the then Governor Balochistan.

Justice (R.) Fazal-ur-Rehman appointed as Provincial Ombudsman (Mohtasib) 
Balochistan in the year 2005 was also granted "Superior Judicial Allowance" as 
admissible to a Judg^ of High Court vide Notification dated 21.12.2005.

Mr. Akbar Ali Baloch Advocate appointed as Provincial Ombudsman 
(Mohtasib) Balochistan was also granted "Superior Judicial Allowance" as admissible 
to a Judge of High Cburt vide Notification dated 26.05.2009. i

.* !'
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(mL^ o^bud
Allowance" tilUune 2020. However by the order n7r JudicialOhSo“"P' Allowance" as admissible to a~ orSS“courr^ ^

/ |3bsman
0m
■ Republic of Pakistan, 1973 which reads as follows- ^ ^

25. (1) All citizens are equal before law and 
law. 1 entitled to equal protection ofareHil r?> ^ ‘*’®™‘uination on the basis of sex
(3) Nothing ,„ tltis Article shall prevent the State from making 
provision for the protection of women and children " ^

N W F P “IS luui down by the Hon'ble Supreme Court in the case of
ublic Service Commission v. Muhammad Arif PLD 2011 SCMR 84R all

amountmg to Rs. 1,13,42 093/- is hcldnot suffering from any illegal ty o faeguMv 

Rs^I.13,42,093/-. t|,e Chief Minister Balochistan has badly erred In faTaT well Z

1 any special
mIIsiiii
ft"s

¥r■«
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25. In view of the

For the aboye reasons, the constitution petition is accepted. The resoondents
io“
6 09 2020 ZJfi: 2 Rs.l,13,42,093/- in pursuance of order dated

a?u/i7-?/?? f ^ incumbent Governor Balochistan.
MH/167/Bal, ! „ .

Petition allowed.
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2019 P L C (C.Si) 238 
fSindbHigh Court]

Versus

»J».n.,4adS
(a) Constitution Of Pakistan—

ptiii.lssliis
(b) Constitution of Pakistan—

- j“”4Sir 4X“ tr'?»
protection of lawj did not secure to all persons the benefit of Art 25 oUhl

Pakcom Liipited v. Federation of Pakistan PLD 2011 SC 44 rei
(c) Constitution of Pakistan— ^ ret.

inte^reUng .he sa^lxpensive''“ a“ ^rtatTr’aXted

conditions of service and Arts 25
(d) ’

---Arts. 25, 4, 37(d), 38(e) & 199—Sindh 
(Constitution, Functions

a _/

371
I ary, Ministry of Law and

.'.iVsc

i
■TfiCli^3
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on.

, _ Criminal Prosecution Service

s=i".tJr3E?“™S
Of the Advocate-G^Lri^rA"^^^^^^^^
Court was whether petitioners, who were working for the ProvScSf Crii^^nal 
Prosecution Semce, were entitled to grant of Special Judicial Allowance as was 
being provided to offices of the Advpcate-General and A2re7G;neraT-- ■ 
Contention of pemioners, inter alia, was that functions and duties of the office of he
SraTlTthr"^^" Advocate-General and Attor^fy!

eneral, and thus tl?ey were being discriminated against—Validity—Barriers of
SfSnecialVd-'^'?r" ^ere of no significance when question
of Special Judicial Allowance was involved—Judiciary, anywhere in the country
to be as a class in itself barriers of names, classification and Provinces co^d

refore stod—Spefcial Judicial Allowance was not limited to the Judiciary alone
but also to Its comiteipart, which was "State Representation"-Prima facie purpose

Advocate-General Office and the Provincial Criminal ProsecSion
differenc^^f "ci^ J of the Government and mere
ditterence of civil matters , which was dealt with by Advocate General Office and
noXT fa^r^'^^r ’ Provincial Criminal Prosecution Service, could
not be a factor m the present case-High Court observed that Office of Advocate-
General performed the same functions in the Province as the Provincial Criminal
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I
employees ofthe Advocate-General Office—Hiah Po.irt T ^ s^e benefits as
Special ;udicial All^Uance .opetitioners being

Linttted V. SaZ‘ofPl“sC'Zst" SF^'

DirecSr/Ge“e“l o^erTv Merging
Director/General Manager and others 2015 SCMR 1257; WP Sadaaat Ali v 
Government of Punjab and Muhammad Akram v. Selection cimmittee 20M aC 18

y;vItbi ^8!?5’ir
i

^1ii
ii'l

I
j

;3
■J

Date of hearing: 11th August, 2018 
JUDGMENT 1

KHADIM ttUSSAIN TUNIO. J.-By this common judgment we intend to 
dispose of captioned petitions as the same have been filed by different persons from 
which all are associated directly or indirectly with the administration offustice which
the DfsTrieUnd Judiciary, employees and servarlts attached to '
the District Judiciary and employees/staff attached to Special Courts under the Federal
Goveniments. The sole purpose behind all the petitioL is enhancement of pay Sid

Dto“!;‘dicr;yib';?s“^ 

cpS-sTeo ono iT'”"'
" ensum fte i ^ *“ appropriate mles/Iegislation to

Prrcutton^rvice “f Sindh Criminal

ii. Direct the Respondent No. 2 to frame appropriate rules to
prosecutor's supervise^ role over the police investigation as contemplated
under sections 9 and 10 of the Sindh Criminal Prosecution sLice
(Constitution Functions and Powers) Act 2009 is truly effective and 
meaningful.

iii. Djct the Respondents Nos. 1 and 2 to ensure that all prosecutors within the
provided equal salaries, allowances, 

privileges and facilities as their similarly placed counterparts in the Attorney 
General Officer and - at any rate - to ensure that the former are conferred the 
same remunerative enhancements as have been conferred on the latter- 

Grant such further or additional relief 
appropriate in the circumstances.
C.P. No. D-3366 of 2011

To hold/^clare that the Judicial allowance as well as utility allowance of ’' 
Petitioners/Prosecutors and their sub-ordinate

ensure that the

;
£'
V,

;

i
,!
5:!:

IV.
as this Hon'ble Court may deem

. •;
'/AL hi

D, *• o • Sindh CriminalProsecution Semce Department working under the supervision of Prosecutor
General Sin(^ (Respondent No. 5) i.e. Prosecutor General Sindh, Additional 
Prosecutor Generals, Deputy Prosecutor Generals, Assistant Prosecutor 
Generals, I^stnct Public Prosecutors, Deputy District Public Prosecutors and 
Assistant Deputy Public Prosecutors and their sub-ordinate staff is 
discrimiMtory especially in view of the Attorney General Office, Advocate 
General Office, sub-ordinate Judiciary and their lower staff.

II. To allow the petition of the Petitioners by directing the Respondents that the 
Petitioners/Prosecutors of Sindh Criminal Prosecution Service Department 
may also be tijeated as provided to the Attorney General Office, Advocate 
General Office, their sub-ordinate employees, Sub-Ordinate Judiciary and

Court in its order dated 24th 
May^ 2011 and further direct the Respondents that at worst the 
Petitioners/Prosecutors of Sindh Criminal Prosecution Service Department 
may be given Medical facility equal to the employees of Sindh Secretariat.
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mii their emp oyees/sub-ordinate staff since 20^““"°” Department and ^
"'■ Cri^SprecXt^^ilrDtZ.”';'’^ Pe.itionersfProsecut„rs of Sindh 

Hon-ble Com may deem fit and Respondents which this
C.P. No. p-3644 of 20T3 ^ ^ circumstances of the case.
Declare that the

111
._y
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S
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1. District AttorneyfSto Prte"onto*D^^^^^ subordinate staff of office ofthe

ofthe Attorney General and thl Office^Sth ' ^^eing availed by the Office

ii otuh °r•”'=
■ at thel&;t"afied allowance

Advocate tenertU^ Sindh. 
m. Grant the |Costs of this petition
"''■ rfr;Stl:!l:" «• P^P- “<1- the ci,cumsta„ce
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iii. Grant the costs of this petition.
IV. Ck^t any o^er relief as may be deemed fit and 

or the petition.
C.P. No. D-j053 of 2013

Se":'' ‘° 'S tot
iii. Grant the costs of this petition.
"■ othe ^fiti doomed fit and proper under the circumstances

proper under the circumstances

1.

II.

t

RC.P. No. D-1524 of 2013
Direct the respondents Nos. 1 

employees/non gazetted staff of 
Department. |
CrimintScufiort ““ '“P't’S'oos/non gazetted staff of the
^riminai msecution Services Departments are provided equal salaries
allow^ces, privilege and facilities as their similarly, placed, cSuntema^s in
he-Attorney General's Office, Advocate General of Sindh office ^special

iii ““SireTt ,b ^ been enhan^f
. ■ al.ow“ oXtTeLrX;^^^^^^

if1. 1 and 2 frame Jiservice structure of the 
the Criminal Prosecution Services
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0 C.P. No. D-1268 of 2016
respondents to grant the allowances, perks and emoluments to /R/ D 

tk petitioner as well as to the other prosecutors working as D P Ps D D P Ps ^

equal to the prosecutors working as Addl. P.Gs, D.P.Gs and A P Gs to their 
categories respectively, as envisaged in concerned rules and Act with effect 
frotn the pehod since granted in favour of Addl. P.Gs, D.P.Gs and A.P.Gs
D HP P prepare joint seniority list of D.P.Gs with
aaP.Ps dipcdy recruited through Sindh Public Service Commission (BPS- 
18) for promotion to the post of Addl.P.Gs and D.P.Gs (BPS-19), also direct 
^e responde^nts to prepare joint seniority list of the prosecutors serving in BPS- 

directly fecruUed through SPSC in different categories qualified together 
for their promotion to the post of D.P.Gs, D.D.P.Ps and Deputy Director 
Monitoring in order to equal treatment and to avoid discrimination ^
en^tlTi prosecutors found to be
entitled thereto, in the best interest of justice.

Sindh petitioners argued that the advocates working for the
nerS-m^d h Perform, by and large, similar functions to those
ori^n? ® advocates working for the Attorney General Office; that their duties
of prosecution and supervision over the investigative process are not confined solely

^ f ensure the elimination of disparity in
officers/employees in all categories and 

so also the staff aqd the employees attached to the District Judiciary or Federal/
Provincial Courts/Tnbunals are a separate class burden with onerous rLpon"

lllow^d diligently and whole-heartedly; that special allowances
are allowed to various categories of service which are not admissible to other
of sf Hh h ^^^'■''^dicoutisel has further urged that it is not the case that the Province 
of Smdh has scarc^ resources because it is otherwise responsibility of the state to 
ensuie elimination of all forms of exploitation and the State as a guardian of all must 
ac fairly, justly, eqiiiitably and the judiciary and staff or servant attached thereto
s tt dmv of the7'T 7"'“ departments in Pakistan; that it

IS the duty of the state to promote social justice and eradicate social evils which is
only possibly if uniform terms are applied and that all persons placed in same
classification are treated alike; that low pay-grade can also encourage corruption and
ma practice; that by jwithholdmg the right of petitioners to the said allowances they
wUl undermine the judicial independence, promised to every citizen of Pakistan- that
when other staff of the same ranking and performing simiSr duties, though w^kTng
^der different heads then it would not be justified to with-hold same treatment merely
for difference of name; that judiciary is not a provincial subject and the Federation of
Pakistan is equally responsible to shoulder the duty to provide all the resources to the
provinces; that in tejms of Articles 3, 37(d) and 38(e) read with Article 25 of the
Constitution 1973, the staffed attached to the judiciary perform one in the same
fonction m al four provinces and it is not that the judicial officers in a certain office
province or place perform any different functions; therefore, the judiciary as a whole
is a class in Itself and must be treated alike, without any bias; that the function being
performed by the Attorney General and the officers attached thereto is similar.
Learned counsel for the petitioner has further urged that the power to revise the
benefits and emoluments of the judicial officers and the other staff attached to the
judiciary whether it be district judiciary or superior judiciary should vest with the
judiciary not with the executive functionaries; that this court may strike down the
terms and conditions prescribed by the Government of Sindh and frame appropriate
legislation to provide for Independent Judicial Service Board vesting power in the
judicial hierarchy to determine the terms and conditions including emoluments.

4. Learned counsel for the state urged that there is no disparity in the service 
emoluments of different category of civil servants, including the petitioners whether 
judicial officers or servants and employees of District Judiciary or other courts and 
tnbunals working in the province of Sindh, including employees of the Advocate 
General, Smdh are civil servant and pay scale of all the civil servants in the province 
of Smdh are being treated equally and there is no discrimination; that as for the three
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fold salary increase?, the financial position of the Province of Sindh is far from weak 
andthe same are no( going to be in an improved position any sooner, once that is done 
so. Jie salaries would be revised; that Judicial Officers of the District Judiciary or 
staff of a body goyerned by the Provincial or Federal Government are all civil 
servants, their terms and conditions are governed under the Sindh Civil Servants Act 
thereiore, the petitioners cannot form a separate class and claim different or for that 
matte: better treatment compared to other civil servants; that the petitioners are the 
employees of offices of Prosecutors and they cannot be categorized with the judicial 
employees nor the secretariat employees.

5. At the very outset, it may be said that through instant petition (s) number of 
relief(s) have been sought which includes direction for framing rules as well joint 
seniority list however main relief seems to be that of discrimination with reference to 
office (s) of Attorney General and Advocate General. As regard the relief (s) for 
framing of rules and seniority list, it would suffice to say that same prima facie legally 
cannot be entertained by this court being a matter relating to service structure and 
applicable rules. However, the question of discrimination (violation of Article 25 of 
Constitution) can w^ll be examined particularly when the same has been pressed while 
referring to particular office (s) vrith a claim that functions and duties of office (s) of 
petitioners is one and same.

6. The issue, involved in the instant petitions, was never with regard to status of 
the petitioners to be bivil servant or otherwise but whether functions and duties of the 
office of petitioners! is similar to that of offices of Advocate General and Attorney 
General?. If so, whether they are justified in seeking grant of Special Judicial 
Allowance equal to three times of the initial of the substantive pay scale as is being 
provided to offices of Advocate General and Attorney General or otherwise?.'

7. Before examining merits, it would be appropriate to say that Special Judicial 
Allowance is not anj ordinary allowance but the use of the word 'special judicial’ is 
self-sufficient to majke it quite obvious that it has no general/ordinary application 
which every civil secant could claim under status of his being a civil servant. It was 
always aimed for specific class of persons though falling within meaning of civil 
servants. Thus, legally the plea of the learned counsel for State with reference to status 
of petitioners and tha|t of office of Advocate General and Additional Attorney General 
as 'civil servant' is entirely misconceived unless and until the learned State Counsel 
prima facie establishes tliat functions and duty, being performed by such offices, is 
not similar to that of office of petitioners. The barriers of names and classification of 
office (s)/court (s) arb of no significance when a question of special judicial allowance 
is involved. In the case of Government of Punjab v. Mubarak Ali Khan (PLD 1993 
SC 375), the Honourable Supreme Court has held that since employees of High Courts 
perform almost identical functions as do the employees of Hon'ble Supreme Court and 
Federal Shariat Court, as such; they cannot be discriminated against in respect of an 
allowance which hasj been allowed to the employees of these two Courts. Relevant 
observations there frpm are reproduced here-in-below:-

"The employees of the Federal Shariat Court and the Supreme Court of Pakistan 
have been allowed such an Allowance. The High Court employees perform 
almost identical functions as do the employees of these two other Courts 
perform. The employees of all the three Courts have been dealt with 
constitutionally by the same provision reproduced above. In the circumstances, 
the High Courts employees cannot be discriminated against. The necessary 
provision of Secretariat/Personal Allowance had to be made in respect of such 
employees as j was made in the case of the Federal Shariat Court and the 
Supreme Court employees."

(underlining is for erriphasis)
8. We may further add that Article 25 of the Constitution of Islamic Republic of 

Pakistan, 1973 guarantees equal treatment to all persons similarly placed. We may 
safely add here that expression (s) i.e. 'equality before law' or 'equal protection of law' 
do not secure to all persons the benefit of a law but requires that persons, similar 
situated or circumstanced, shall be treated alike. If one intends to seek any exception 
to application of such article, he shall always be required to establish that things 
different and only then discrimination could be made wMch too must be based upon 

intelligible differential, bearing a reasonable and just relation to the object.
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iv
sought to be achieved. Reference may well be made to the case of Pakcom Limited v. / jh 2^ 

^Federation of Pakistan PLD 2011 SC 44 wherein it is observed as: M '
"It would not be enough to say that a piece of legislation or a policy formulated ------
thereunder is discriminatory but it is to be substantiated by applying certain 
well entrencheil principles on the subject of discriminatory legislation which 

are as follows:|-
(i) The expression 'equality before law' or the 'equal protection of law' does not 

mean that it secures to all persons the benefit of the same laws and the same 
remedies. It oilly requires that if persons similarly situated or circumstances 

shall be treated alike'
(ii) The guarantee| of equal protection of law does not mean that all laws must be 

general in character and universal in application and the State has no power to 
distinguish and classify persons or things for the purpose of legislation;

(iii) The guarante!e of equal protection of laws forbids class legislation but does 
not forbid re^onable classification for the purpose of legislation. The 
guarantee does not prohibit discrimination with respect to things that are 
different. The jState has the power to classify persons or things and to make 
laws applicable only to the persons or things within the class;

(iv) The classification, if it is not to offend against the Constitutional guarantee 
must be based upon some intelligible differential bearing a reasonable and just 
relation to the object sought to be achieved by the legislation.

9. We would also add that constitution is living and organic document, while 
interpreting the Constitution expensive and dynamic approach and interpretation is to 
be adopted. Fundamental rights include equality in terms and conditions of the service 
Articles 27, 37(d) and 38(e) are to be read with Articles 4 and 25 of the Constitution 
1973. Judicial Officers in District Judiciary and Courts and Tribunal and the staff 
attached thereto perform one in the same function in all four provinces and it is not 
that the Judiciary in Bunjab performs any different functions; therefore, the judiciary 
anywhere in Pakistan as a whole is a class in itself, this was also ruled by the apex 
court in Bangladesh!in a land mark judgment reported as Secretary, Ministry of 
Finance v. Masdar Hossain (1999) DLR (AD) 82. The 'special judicial allowance' 
though earlier was granted to the judiciary alone and barriers of provinces and 
(s) classification of court (s) even could not stand in such benefit. That, being an 
undeniable position, needs not be discussed any more.

10. It is also a mkter of record that the office of 'Advocate General Sindh’ also 
claimed same relief jby resorting to constitutional jurisdiction of this Court. Such 
claim, prima facie, vvas based on nothing but that judicial system always require a 
proper assistance from State (representative) and an effective and speedy trial is not 
possible if a complete assistance is not provided by such end. At this juncture, a direct 
referral to letter of Aidvocate General Sindh bearing No.AG-738/ 2012 Karachi dated 
27.03.2012 and office memorandum, issued by Finance Department vide No.FD(SR- 
111)5/ 4 2009(A) Karachi dated the 1st February, 2013 shall make situation more easier 
to conclude the discussion. The letter of Advocate General Sindh reads as.-
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"To
The S,ecretary, _ ...
Finance Department, Government of Sindh, Karachi 
C.P.NO.D-2318/ 2009 FILED BY MUHAMMAD ALIANSARI AND 

OTHERS VERSUS PROVINCE OF
.. OTHERS ' • ^ ^
Please find herewith copy of judgment dated 24.05.2011 and order dated 

13.3.2012 foij immediate compliance, however, without prejudice the stand of 
the Government in the Hon'ble Supreme Court of Pakistan, the Employees of 
the Advocate General Sindh is on the same footing and are entitled for equal 
treatment. As such the treatment meted out by your Department vide Letter 
dated 16.3.2012 for grant of Special Judicial Allowance equal to three times 
the intial of I’espective basic pay scale of 2008 to the office / employees of 
establishment of subordinate / district judiciary may be given accordingly. 
Enel. As aboye.

oi
-?Subject:-
£SINDH AND
I/!
S'

%
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5.
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^r.
Sd/-

ABDUL FATTAH AMLIK (T.I) 
Advocate General Sindh
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^3 /The letter of finance department, referred above, reads as:— 
OFFICE MEMORANDUM 

Subject:-

I

/
GRANT OF SPECIAL JUDICIAL ALLOWANCE EQUAL TO 

THREE TIMES THE INITIAL OF RESPECTIVE BASIC PAYSCALE 
OF 2008 TO THE OFFICERS/EMPLOYEES OF THE OFFICE OF 
ADVdCATE GENERAL SINDH

In compliance with the order dated 10.01.2013, passed by the Honourable 
Sindh High Court, Karachi in Constitution Petition No.D-2318/ 2008 read in 
conjunction ^^th the common judgment dated 24.05.2011 passed by the 
Honourable High Court of Sindh in Constitutional Petitions Nos.D-1930/2009, 
D-1465/2009, D-2318/2009 and D-2433/2009, Finance Department allows 
Special Judicial Allowance at the rate of three times the initial of the respect 
Basic Pay Scale, 2008 to the officers/officials in BPS-1 and above of the office 
of Advocate General of Sindh, Karachi, with effect from 1st February, 2013. 
TENTATIVELY

In case of the said order of the Honourable High Court is set aside by tlie 
Honourable Supreme Court of Pakistan, then all payments made will be 
recovered in installments.

SECRETARY TO GOVERNMENT OF SINDH 
FINANCE DEPARTMENT 
Karachi dated the 1st February, 2013
The above are sufficient to make it clear that ’special judicial allowance' is not 
limited/confined to judiciary alone but to its counter-part i.e. 'state-representation'. 
Thus, the learned State counsel would not be legally justified in opposing the instant 
relief, sought through said petition (s) merely by uttering word of 'civil servant' while 
not denying the fact that such benefit is also being taken by office (s), representing 
the State though in civil matter (s). In the case of Pir Imran Sajid and others v. 
Managing Director/General Manager and others 2015 SCMR 1257 it is held as:-

" T' It hardly Wds to be emphasized that the whole edifice of government of 
the society has it genesis in the Constitution and laws aimed at to establish an 
order, inter alia, ensuring the provisions of socio-economic justice, so that the 
people may h!ave guarantee and sense of being treated in accordance with law 
that they are hot being deprived of their due rights.

In the said case, it was further observed as:-
"Provision oi Article 4 embodies the concept of equality before law and equal 
protection of law and save citizens from arbitrary/discriminatory law and 
actions by tile governmental authorities. Article 5(2) commands that every 
body is bound to obey the command of the constitution'. Every public 
functionary is supposed to function in goods faith, honestly and within the 
precincts of its power so that person concerned should be treated in accordance 
with law as jguaranteed by Article 4 of the Constitution. It would include 
principles of natural justice, procedural fairness and procedural propriety. The 
action whichjis mala fide or colourable is not regarded as action in accordance 
with law. While discharging officials functions, efforts should be made to 
ensure that np one is prevented from earning his livelihood because of unfair 
and discriminatory act on their part.

"12. It is ndw well laid down that the object of good governance cannot be 
achieved by iexercising discretionary powers unreasonably or arbitrarily and 
without application of mind but objective can be achieved by following the 
rules of justness, fairness, and openness in consonance with the command of 
the Constitution enshrined in different Articles including Articles 4 and 25. 
The obligation to act fairly on the part of the administrative authority has been 
evolved to ensure the rule of law and to prevent failure of the justice.

We would insist thdt obligation to act fairly would always require the State Counsel 
to make a fair statement or least give reasonable justification to the effect that 
functions and dutie^ of the office of petitioners is different from that of their (s).

11. Though, nojsuch classification/justification has been attempted, however, as 
an abandon caution the functions and duties of the office (s) of these two be examined. 
Office of the Advocate General Sindh', prima facie, is assigned the work to defend the 
interest of provincial and local functionaries of Government in Constitutional
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Petitions and Civil matters before the High Court and Supreme Court. On the other 
hand, the function of the office of the Criminal Prosecution Services, per section 9 of 
the Sindh Criminal 'Prosecution Service (Constitution, Functions and Powers) Act, 
2009 is: I

—/

”9(1) The Prosecution shall be responsible for the conduct of prosecution on 
behalf of Government.'

Prima facie, the purpose and object of both offices is one and same i.e. representation 
of the Government and mere difference of 'civil matters' and 'criminal prosecution' 
cannot bd said to be ja deciding different (factor). In short, both office (s) are meant to 
protect the govemirient interest in specified fields i.e. civil and criminal. We would 
also add that the Government was / is not only required to protect its civil rights 
(matters) but is als6 required to ensure peace and tranquility in the society which 
cannot be achieved unless and until the prosecution services is not provided 
effectively. We would say that a civil right / interest of government may cause 
prejudice to such r^ght alone but a failure in prosecution would surely affect the 
governance which may even result in 'failure of government' therefore, the duty and 
obligation of the propecution, in our view, is more serious. Office of Advocate General 
perform same function in the Province as is performed by the office of the Sindh 
Criminal Prosecutioji Service, therefore are entitled for equal treatment else there shall 
be a failure of Article 25 of the Constitution. In an unreported judgment in WP Sadaqat 
Ali v. Government of Punjab, where the Advocate General Office was directed to be ' 
placed equally with the Attorney General Office on the ground that the officers ! 
attached to the Principal Law Officer performs similar function as is being performed 
by the Attorney General and the officers attached thereto. Therefore plea of 
discrimination by employees of Sindh Criminal Prosecution Service carries substance, 
The petitioners are entitled to avail the benefit, being availed by the office of the 
Advocate General Sindh.

12. In the last, we would say that to provide inexpensive and expeditious justice 
in temis of Article ^7(d) of the Constitution, 1973 it is the responsibility of the State; 
the Federation cannot shed its responsibility on the premise that it is responsibility of 
the Province of Sinih. Inexpensive and expedient justice could only be achieved by 
efficient, competent and independent judicial apparatus, which all attributes have 
direct nexus with better reward in terms and condition of service and financial 
independence of the Judiciary. To remove disparity and ensure wellbeing of the 
people is responsibility of the State, which in turn would eliminate inequality in the 
income and earning of individual including persons of various classes similarly 
placed. (See AttiyyaBibi v. Federation of Pakistan 2001 SCMR 1161 and Muhammad 
Akram v. Selection Committee (2003 CLC 18). Be that as it may, it is a matter of 
record the Government of Sindh (Finance Department) did allow special judicial 
allowance to office of the Advocate General Sindh therefore, the same carmot seek an 
exception to provide similar relief/treatment on account of any financial issue.

13. In view of \yhat has been discussed hereinabove we are of the view that the 
petitioners have made out a case for grant of Special Judicial Allowance equal to three 
times of the initial of the substantive pay scale with effect from 01.07.2017, as such, 
the instant petitions are allowed declaring that the deferment/refusal of the arrears of 
the Special Judicial 'Allowance to the members of Sindh Criminal Prosecutors Service, 
their subordinate staff as well as petitioners in C.P. No. 3644 of 2013 and C.P. No. 
1657 of 2013 and b.P. No. 1053 of 2013 and other subordinate staff of office of 
District Attorneys a'nd Deputy District Attorneys with effect from 01.07.2017 on the 
ground of financial jconstraints being discriminatory is violative of Articles 25 of the 
Constitution of Islamic Republic of Pakistan, 1973. The members of Sindh Criminal 
Prosecutors Service, their subordinate staff as well as petitioners in C.P. No. 3644 of 
2013 and C.P. No.l657 of 2013 and C.P. No. 1053 of 2013 and other subordinate staff 
of office of District Attorneys and Deputy District Attorneys are entitled to the Special 
Judicial Allowance fequal to three times of the initial substantive pay scale with effect 
from 01.07.2017. Cjonsequently the respondents are directed to pay Special Judicial 
Allowance equal to three times of the initial of the substantive pay scale to the 
members of Sindh 'Criminal Prosecutors Service, their subordinate staff as well as 
petitioners in C.P.No. 3644 of 2013 and C.P. No.1657 of 2013 and C.P. No.1053 of 
2013 and other subprdinate staff of office of District Attorneys and Deputy District

-5«• * .*•»
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I I fvrAttorneys with effect from 01.07.2017 and notification be issued accordingly, such 
/"■ { increase to be paid with effect from 1st January 2019 and arrears with effect from 1st 

of July 2017 be paid in monthly instalments along with monthly salary till entire 
arrears are paid with monthly salary for the month same is due. However, they are not 
entitled for utility gdlowance as same had not been allowed by the provincial and 
federal governments to the Advocate General Sindh, Attorney General of Pakistan 
and their subordinate staff.

?
I

*
14. In C.P. No. p-3460 of 2011, the respondents are directed to take steps and 

initiate such legislative measures as may be necessary to empower the Sindh Criminal 
Prosecutors Service's supervisory role over the performance of investigation officers 
of the criminal cases. The respondents are further directed to take steps and initiate 
such legislative measures as may be necessary to frame appropriate rules relating to 
the financial and budgetary independence of the Sindh Criminal Prosecutors Service.

15. In C.P. No. b-1524 of 2013 and C.P. No. 1268 of 2016, the respondents are 
directed to take measures and initiate such legislative measures as may be necessary 
to frame the servic^ structure of the employees/non gazetted staff of the Criminal 
Prosecution Services Department and prepare seniority list as per rules.
KM2/A-103/Sindh " ' /Order accordingly. ^
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__/ ^upreme Appellate Court]

^ Before Dr. Rana Muhammad Shamim, C.J., Javed Iqbal aud Shahbaz Khan, JJ 
SECRETARY LAW AND PROSECUTION GILGIT-BALTISTAN and 3 others-- 
Pttitioners 
Versus i

i

ASLAM KHAN, SUPERINTENDENT, CUSTOMS AND BANKING COURT, 
GILGIT and 15 others—Respondents
C. Wise. No. 86 of 2014 in C.P.L.A. No. 90 of 2014, heard on 5th September, 2016.
Civil service—
-—Judicial allowance and special judicial allowance—Entitlement to—Writ petition by the 
employees in various categories in BPS-1 to 16 of the Customs and Banking Court, with 
contenlions that they were entitled to all the benefits i.e. Judicial Allowance and Special 
Judicial Allowance; equal to three time of their substantive pay scale was allowed by the 
Chief Court—Validity—Advocate-General, could not point out any infirmity and illegality 
in the impugned judgment—Claimed Judicial/Special Judicial Allowance was paid to all 
the court staff and officials in all the Provinces of Pakistan, Islamabad Capital; as well as to 
the staff of officers c f Supreme Appellate Court and Supreme Court of Pakistan but the 
government of Gilgit-Baltistan, in the present case failed to treat equally among equals— 
Leave to appeal was ^dismissed by the Supreme Appellate Court and judgment passed by 
the Chief Court was maintained—Authorities were directed to pay/release all back benefits 
in shape of arrears.

Advocate-General along with Ali Nazar Khan, Advocate-on-Record for Petitioners. 
Date of hearing: 5th September, 2016.

>

ORDER
DR. RANA MUHAMMAD SHAMIM, C.J.™The learned Advocate General 

contends that the respondents are the employees in various categories in BPS-01 to 16 of 
the Customs and Barking Court, Gilgit-Baltistan who filed a Writ Petition No. 103/2013 
with the contentions that they are entitled to all the benefits i.e. Judicial Allowance and 
Special Judicial Allowance equal to three time of their substantive pay scale while setting 
aside the letter No. Sp-14 (1) CBC/2013 dated 05.11.2013 issued by the petitioner No. 01. 
The said Writ Petition of the respondents was allowed vide impugned judgment dated 
28.05.2014. The petitioners being aggrieved by and dissatisfied with the said impugned 
judgment filed this petition for leave to appeal and the petition was heard today.

The learned Advocate General contends that the respondents have not obtained the 
Ex-post facto sanction from the competent authority i.e. the Government of Gilgit-Baltistan. 
He also contends that the Judge of the Customs and Banking Court has no authority to, 
sanction the Judicial/Special Allowance in favour of the employees of Customs and 
Banking Court Gilgit-Baltistan and the sanction order No. Law-SO-14(l)/CBC/2013 dated 
05.11.2013 being devoid of legal sanction was not tenable and liable to be set aside. He 
further contends that the learned Gilgit-Baltistan Chief Court vide impugned judgment 
dated 28.05.2014 in Writ Petition No. 103/2013 has wrongly allowed the said Writ Petition 
which is required to be set aside being not well reasoned and well founded.
3. We have he^d the learned Advocate General at length, perused the record of the 
case file and gone through the impugned judgment dated 28.05.2014 in Writ Petition 
No.103/2013 passediby the learned Gilgit-Baltistan Chief Court. The learned Advocate 
General could not point out any infirmity and illegality in the impugned judgment dated 
28.05.2014. The Judicial/Special Judicial Allowance is paid to all the court staff and 
officials in all the Provinces of Pakistan, Islamabad Capital, as well as to the staff and 
officers of this court and the Supreme Court of Paldstan. Why the Gilgit-Baltistan 
Govenunent is not treating equally among the equals?

In view of the above, we are not inclined to grant leave. The leave to appeal is 
accordingly refused. The impugned judgment dated 28.05.2014 in Writ Petition No. 
10/2013 passed by tlie learned Gilgit-Baltistan Chief Court is maintained. The petitioners 
are directed to pay/release all the back benefits in shape of arrears, if any, and keep paying 
on account of Judicial/Special Judicial Allowances to the respondents from the date as 
extended to other employees/staff/officers of District Judiciary, Gilgit-Baltistan Chief Court 
and Supreme Appellate Court Gilgit-Baltistan.

The leave is refused.

2.

Leave refused.HBT/97/GB
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[Sindh High Court] j

i
Before Muhammad Ali Mazhar and Shahnawaz Tariq, JJ 

DAWOOD SIGHAR and 5 others
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Versas

PROVINCE OF SIP* DH through Chief Secretary, Sindh and others

C.P. No.D-1637 of 2013, decided on 28th April, 2015.
j

(a) Civil Service Regulations, 1960—
I

--Art. 486—Constitution of Pakistan, Arts. 199 & 208--Constitutional petition—Civil 
Service-Retired employees of High Court (Sindh)—Plea for accumulation of judicial 
allowance in pension Calculation—Independence of judiciary—Chief Justice, powers of- 
-Scope—Chief Justice of High Court had power to sanction pension provided same was 
covered by the rules a'pd certified by the Audit Officer to be admissible—Supreme Court 
and Federal Shariat Qourt with the approval of the President and High Court with the 
approval of the Governor concerned might make rules providing for appointment by the 
Court of officers and servants of the Court and for their terms and conditions of 
employment—Object in making special dispensation for officers and servants of the 
Court was to ensurei the independence of Superior Courts—High Court to 
independent and free from interference in its affairs by the executive authorities— 
Payment of judicial allowance could not be treated as an ad hoc reliefer any benefit of 
contingent or reliant nature but same was one of the components of the emoluments which 
was being paid during active service—-Special pay of all types and nature was part of 
emoluments including other emoluments which might be specially classed as pay-- 
Overseas pay, technical pay, special pay and personal pay were also integral part of pay 
except the pay other than special pay or pay granted in view of personal qualification 
which had been sanctioned for a post held by an employee substantively or in an 
officiating capacity or to which he was entitled by reason of his position in a cadre— 
Judicial allowance was allowed to the employees across the board—Judicial allowance 
was neither extended to a person specific nor sanctioned for a post held by an employee 
substantively or in an' officiating capacity or to which he was entitled by reason of his 
position in a cadre--—Judicial allowance was part of emoluments/pay/salary and 
reckonable being one |of tlie components for pension calculation—Chief Justice of High 
Court had all the powers of government in the administrative department with regard to 
officers and servants of the High Court—Judicial allowance had been treated as 
emolument for the pu^ose of pension with regard to judicial officers and such benefit 
had also been extended to the staff and officers of the High Court (Sindh)—Judicial 
allowance was reckonable for the calculation of pension as part of emoluments— 
Petitioners and other; retired employees placed in similar position were entitled for 
accumulation of judiejal allowance in pension calculation—Government was directed to 
re-calculate pension within specified period after giving effect of judicial allowance and 
start the future payment accordingly and arrears be also paid—Constitutional petition was 
accepted in circumstaiices.
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PLD 1994 SC 105; 1997 SCMR 141; PLD 1993 SC 375 and 1991 MLD 2546 rel.

!
■■4W(b) Civil Service Regulations, 1960—

:
J

-—Art. 486—"Emoluments"—Meaning—"Emoluments" meant the emoluments which 
the officer was receiving imfnediately before his retirement.

j
(c) Civil Service Regulations, 1960—
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Ili
-—Alt. 487— "Average Emoluments’’-- Meaning— "Average Emoluments" meant the 
average calculated 'Upon the last three years of service.

I !
(d) Judgment—

-—Judgment "in rem"—Meaning.

Wharton’s Law Lexicon (Fifteenth Edition); Satrucharla v. Vijayarama Raiu .. 
Nirmaka Jaya Raju (2006) 1 SCC 212; Black’s Law Dictionary, 7th Edn., p. 847; Black's 
Law Dictionary (Sikth Edition); Eureka Building and Loan Ass'n v. Shulz, 139 Kan. 435, 
32 P.2d 477, 480; Federal Land Bank of Omaha v. Jefferson 229 Iowa 1054, 295 N.w! 
855, 857; Hameed, Akhtar Niazi v. Secretary Establishment Division Pakistan 1996 
SCMR 1185 and Federation of Pakistan v. Qamar Hussain Bhatti PLD 2004 SC 77 rel.

Rasheed A. Razvi, Farhatullah, Haider Imam Rizvi and Abbas Rizvi for Petitioners.

Sarwar Kha^n, Addl. A.-G. Sindh for Respondents.

Muhammad Arshad, Section Officer, Finance Department, Government of Sindh,
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Date of hearing; 27th October, 2014.
'J

.JJUDGMENT

MUHAMjMAD ALI MAZHAR, J.— This petition has been brought to seek 
following relief(s):

"(a) Declaration that the petitioners and all other retired employees of Sindh High 
Court placed in similar class are entitled for calculation of pensionary benefits by 
inclusion of Judicial Allowance.

(b) Direct the respondents to implement and act upon the orders of the Hon'ble 
Chief Justice of this court in letter and spirit.

(c) Direct th? respondents to allow judicial allowance to be counted for calculation 
of pension towards the petitioners, as well as other officers/members of the 
establishment who have retired and are entitled.

(d) Any other relief as this court may be deemed fit and proper under the 
circumstances of the case."

i
2. The brief facts of the case are that the petitioners are retired employees of this Court. 
The Supreme Court of Pakistan keeping in view the various factors allowed judicial 
allowance to its employees in the year 2000. Subsequently, the High Courts of Provinces 
also granted such fa:cility to their employees. The former Chief Justice of this Court late 
Mr. Justice Sabihuddin Ahmed had passed an administrative order that the judicial 
allowance should be counted for calculation of pension in respect of judicial officers 
working under this Court. The officers/staff members of this Court made representation 
to another former Chief Justice of this court who was pleased to grant this facility to 
officers of this court after going through the decision of the honourable Chief Justice of 
Pakistan with effect from 3-1-2000. The Registrar of this court had written a letter on 17- 
12-2012 to the respondent No.3 (Accoimtant General Sindh) to comply with the orders 
of tire Chief Justice ^d also quoted the order which is reproduced as under:—

"Raising the issue of judicial allowance to be counted for calculating pension by 
the Finance Department at this stage is irrelevant and afterthought as A.G. Sini^ 
office is already paying pension incorporating judicial allowance for calculation 
of pension tC' the judicial officers as well as Establishment of the High Court of 
Sindh."

J
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3. Despite comfturiicating the orders, the respondent No.3 failed and neglected ro 
entertain the applications of the petitioners regarding accumulation of judicial allowance 
in pension. The respondent No.3 in his comments took the position that the Finance 
Department, G(jvernment of Sindh has refused to treat the judicial allowance as 
reckonable component for pension under Article 486 of CSR v^diile the respondent No.2 
submitted the comments in line that in view of the Article 486 of Civil Service Regulation 
(C.S.R.) the Judcia! Allowance is not reckonable for pension calculation. It was further 
submitted in the comment that if judicial allowance is allowed to be treated as a 
reckonable emclument, its financial implication would be huge and those who are not 
employees of thie High Court of Sindh and drawing judicial allowance will also demand 
judicial allowance as reckonable emolument for calculation of their pension which will 
result substantial burden on already frail financial resources of the province.

4. The Registrar of this court submitted a brief note along with some documents that the 
power to sanction tlie pension and treat the judicial allowance as part of pension to the 
members of High Court Establishment lies with Hon'ble Chief Justice. Such power is 
exercised undo- High Court of West Pakistan (Civil Service) Delegation of Powers Rules, 
1960 as rnentioned at Serial Nos.35 and 36, Appendix A. While deciding the request of 
Justice (retired) Mr. Muhammad Sadiq Leghari for including judicial allowance as part 
of pension, the then Hon'ble Chief Justice Mr. Justice Sabihuddin Ahmed (late) was 
pleased to order as xmder:—

I

"Judicial allowance is payable to sheerly by virtue of a person's being a judicial 
officer and even taken such officer is not performing strictly judicial functions, 
there appears no reasons for excluding it from "emoluments" for the purpose of 
pension "A" is approved— Sd/-".
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5. It was further stated by the Registrar that the Administration Committee on 17-2-2007 
resolved that the judicial allowance to be made part of pension which shall take effect 
from the date when the same was paid to the judicial officers and as such it was 
retrospectively applied w.e.f 3-1-2000. Thereafter, some staff members had submitted 
joint application for extending such benefit to them as they too were getting judicial 
allowance in their pay. The note was placed before the then Hon'ble Chief Justice and his 
lordship vide order dated 3-2-2011 was pleased to extend the benefit of calculating 
judicial allowance in the pension of members of High Court Establishment with 
immediate effect and the notification was issued on 4-2-2011. Some retired employees of 
High Court who st3od retired before issuance of such notification and were getting 
judicial allowance in their pay, applied to this court requesting that such benefit may also 
be extended to themi The matter was placed before the then Hon'ble Chief Justice and the 
benefit was extended w.e.f. 3-1 -2000 (the date when the same was extended to the judicial 
officers). However, as the judicial allowance was being paid to the members of High 
Court Establishment w.e.f. 1-7-2003 and not from 3-1-2000, as such in order to rectify 
this date, the note w^ placed again before the then Hon’ble Chief Justice and his lordship 
was pleased to approve the same therefore, notification and corrigendum were issued 
accordingly. The Finance Department drew the attention towards Article 486 of Civil 
Service Regulation] and took the view that there is no mention of word "judicial 
allowance" in the said provision therefore vide letter dated 17th May, 2013, the Registrar 
of this Court again communicated the administrative order dated 6-7-2012, passed by the 
then honorable Chief Justice to the Secretary Finance, Government of Sindh which is 
reads as xmder:— !

"Examined. Since judicial allowance per policy decision dated 13-4-2006 of the 
then Hon’ble Chief Justice (late Sabihuddin Ahmed) is treated as emolument for 
the purpose pf pension, in respect of judicial officers. Similar consideration was 
not extended to other staff/members of High Court Establishment. Erstwhile A.C. 
in its meeting dated 17-2-2007 made applicability of judicial allowance w.e.f. 3- 
1-2000 (i.e. retrospectively) benefit of judicial allowance was however extended 
to the staff and officers of High Court of Sindh by the competent authority the

a
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ft then Hon’ble Chief Justice (Justice Sarmad Jalal Osmani) on 4-2-2011 with 

immediate effect.i \

Since in principle it is decided that staff/ofFicers of this court are allowed/entitled 
to judici^ al owance which is treated as emolument for the purpose of pensionary 
benefit per t^rms of clause 486 section IV Allowances. Reckoned for pension of 

"Compendium of pension Rules and Orders. Therefore, in order to be fair, just 
and equitable judicial allowance would be applicable and extendable to 
staff/members of H.C. Establishment from the date applicable to judicial officers 

.f. 3-1-2000."
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% 6. The learned counsel for the petitioner argued that the Registrar submitted a reference 
on 14-1-2010 to the competent authority regarding the application of employees and the 
Hon'ble Chief Justic e directed to put up the matter with relevant rules. In compliance of 
the directions the Registrar submitted Clause 486 of the Compendium of Pension Rules 
and Order and stated that judicial allowance is a Special Allowance which falls under the 
category (c) and (h) |thereof and as such the said allowance is an integral part of Salary of 
the Employees of the High Court of Sindh. It was further contended that the Chief Justice 
is the Competent Authority to treat the Judicial Allowance as part of Pensionable Pay. 
The High Court (Civil Services) Delegation of Powers Rules, 1960 does not permit 
Accountant General Sindh or Finance Department to undo or revise the order passed by 
the Competent Authority. It was further averred that in the pension of some of Ae retired 
employees of Sindh High Court, judicial allowance has already been included but other 
retired employees have been denied therefore, the Accountant General Sindh vide letter 
dated 30-8-2012 requested the Finance Department to allow judicial allowance to be 
counted in calculation of pension of the retired staff/officers of Sindh High Court as 
directed by the Chief Justice but Finance Department vide its letter dated 1st October, 
2012 declined to act on the said direction of the Chief Justice and misinterpreted Article 
486 of the Sindh Ciyl Service Regulations. He referred to Article 208 of the Constitution 
of Pakistan which empow ers High Court to make rules for the appointment and frame the 
tenns and conditions of employment. Article 260 of the Constitution defines 
remuneration as remuneration includes salary and pension therefore the High Court has 
powers to decide and issue directions in this regard. He also referred to Rule 2 of the High 
Court of West Pakistan (Civil Service) Designation of Powers Rules, 1960 in which the 
Chief Justice has the powers of Government in the Administration Department under the 
Civil Service Rules in force in the different integrating units of West Pakistan, in respect 
of the officers and servants of the High Court, its Benches and Circuits. Serial 35 of the 
Appendix 'A' of the High Court of West Pakistan (Civil Services) Delegation of Powers 
Rules, 1960, gives full power to the Chief Justice to sanction pension. He also focused on 
the independence of the Judiciary as mandated under Article 175 of the Constitution of 
Pakistan. Lastly he referred to the list to show that in the monthly pension of at least 15 
retired employees of this court, the judicial allowance was added and has been given 
effect in the pension amount/calculation. In order to strengthen his arguments, the learned 
counsel referred to PLD 1994 SC 105, 1997 SCMR 141, PLD 1993 SC 375 and 1991 
MLD 2546. !

I

>

7. The learned Additional Advocate-General Sindh argued that in fact the special judicial 
allowance allowed by this court in the case of Amanullah Khan Yousufzai v. Federation 
of Pakistan and others reported in PLD 2011 Karachi 451 is already under challenge 
before the apex Court. The petition was disposed of with the directions to the Government 
of Sindh, to pay special judicial allowance equal to three times of the initial of their 
substantive pay w.e.f. 1-3-2010 when such allowances were extended to servants and 
employees of this court through Notification dated 2-4-2010 issued by the honorable 
Chief Justice. Though he did not controvert the High Court of West Pakistan (Civil 
Services) Delegation of Powers Rules, 1960 through which the powers have been 
delegated to the Chief Justice as specified in column-2 of Appendix '’A' and the powers 
in respect of the of leers and servants of the High Court, its Benches and Circuit other 
than C.S.P. and P.b-S. Officers but he made much emphasis on Sindh High Court 
Establishment (Appointment and Conditions of Service) Rules, 2006 and referred to Rule 
15 which relates to |the terms and conditions and argued that under the first proviso the

!
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powers 'of the Provincial Government shall be exercised by the Administration 
■ Committee or such; other Judges upon whom the power may be delegated by the 

Administration Committee however, in the second proviso the Chief Justice whenever 
thinks fit may grant Special Allowance to any officer or an employee keeping in view the 
nature of services that he is required to perform. Rule 17 deals residuary powers which 
provides that all ma ters not specifically provided for in these rules, or in the provisions 
referred to in Rule I jS and all questions relating to the detail working of these Rules shall 
be regulated in accoi-dance with such orders as the Chief Justice may make. While imder 
Rule 19, Full Courli by a Majority Vote may make amendment in the Rules. He also 
referred to Article 3^8 of the Civil Service Regulations (C.S.R) according to which pay 
means monthly substantive pay which includes also overseas allowance and technical 
allowance wMle the salary means sum of pay and acting allowance or charge allowance 
under Article 94 of Chapter-VIII. He also made reliance on Article 486 of the Civil 
Service Regulations (C.S.R) and argued that the term emoluments include pay as defined 
in F.R. 9 (21) (a) (i), Senior Post Allowance, Special Pay of all types and nature, personal 
pay, Technical Pay, Index Pay, increments accrued during leave preparatory to retirement 
and any other emoluments which may specially classed as pay. It was averred that the 
judicial allowance cWiot be treated part of emoluments as no such allowance is added in 
the definition of emoluments therefore the Judicial Allowance is not reckonable for the 
puiposes of calculation of pension of the retired employees of the High Court. He also 
referred to a letter d^ted 29th August, 2012 written by the Additional Secretary Finance 
Department, Government of Punjab to the Registrar Lahore High Court and argued that 
Lahore High Court ilso issued Administrative Notification declaring Judicial Allowance 
and Special Judicial Allowance as part of pay for the purposes of pension of Judicial 
Officers and Members of Establishment of Lahore High Court but in response to 
Notification, the Fjinance Department took the view that the pensioners of the 
Government or of the High Court constitute a class and draw their pension benefits under 
the Pension Rules, 1955 and have to be treated alike. The effect of the disputed 
notification is to allow higher pension benefits to retired judicial officers and employees 
of High Court as compared to other retired employees and the request was made by the 
Finance -Departmerit Government of Pimjab to the Registrar Laliore High Court to 
withdraw the Notification. However the learned A.A.-G. could not controvert the plea 
that in the case of Some individual employees of this court, the judicial allowance has 
already been made jreckonable for their pension calculation and they are drawing the 
effect of this allow^ce in their pensions but a large number of employees have been 
deprived and discriminated. He further referred to Rule 5 of the Sindh Judicial Staff 
Service Rules, 1992 which provides that the pay scales and allowances of the members 
of staff shall be as prescribed by Government from time to time. . : -
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8. The learned counsel for the petitioner and the learned A.A.-G. both had agreed that this 
petition may be disjDOsed of at Katcha peshi stage and they argued their case extensively.

I
9. Heard the arguments. According to Rule 2 of the High Court of West Pakistan (Civil 
Services) Delegation of Powers Rules, 1960, the Chief Justice of the High Court of West 
Pakistan have the powers in respect of Judicial Officers up to the level of District and 
Sessions Judges ank all the powers of Government in the Administrative Department 
under the Civil Services Rules in force in the different integrating units of West Pakistan 
in respect of the officers and servants of the High Court, its Benches and Circuits other 
than C.S.P, and P.G.S. officers, and the establishment of the Civil and Sessions Courts. 
For ready reference and convenience, Rule 2 of High Court of West Pakistan (Civil 
Services) Delegation of Powers Rules, 1960 is reproduced, as under:—

2. Notwithstanding any provision to the contrary in any Civil Services Rules for 
the time being in force in the Province or any part thereof, the Chief Justice of the 
High Court of West Pakistan shall have —

(i) the powers specified in column 2 of Appendix 'A' to these rules to the extent 
mentioned in column 3 thereof in respect of Judicial Officers up to the level of 
District and Sessions Judges; and

a
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g (ii) all the powers of Government in the Administrative Department under the 

Civil Services Rules in force in the different integrating units of West Pakistan, 
in respect of f

(a) The officers and servants of the High Court, its Benches and Circuits other 
than C.S.P. and P.C.S. officers, and

(b) The establishment of the Civil and Sessions Courts.

10. Appendix "A" of the aforesaid Rules elucidates and explicates the delegation of 
powers to the Chief Justice in respect of judicial officers. Entry No.35 delegates the chief 
justice full power to' sanction pension provided the pension is covered by the rules and 
the certified by the Audit Officer to be admissible and no deduction is to be made 
therefrom while Entlry No.36 delegates the powers to sanction commutation of pension 
provided the conditions laid down in the rules are fulfilled.

f
11. In tlie case of Government of Sindh v. Sharaf Faridi reported in PLD 1994 SC 105, 
the honorable Supreme Court held that "financial independence of the judiciary can be 
secured if the fimds allocated to the Supreme Court and High Courts (by the Parliament 
and the Provincial Assemblies in their respective annual budgets) are allowed to be 
disbursed within the limits of the sanctioned budget by the respective Chief Justices of 
these Courts without any interference by the Executive (in practical terms without 
reference and seeking the approval of the Ministry of Finance/the Provincial Finance 
Department). Thus,jthe Chief Justice would be competent to make reappropriation of the 
amounts from one head to another,-create new posts, abolish old posts or change their 
nomenclature and to upgrade or downgrade etc. as per requirements of their respective 
Courts and this should be possible, as has been observed earlier, without being obliged to 
seek the approval bf the Ministry of Finance or the Provincial Finance Departments as 
the case may be, provided of course the expenditure that is incurred by them falls within 
the limits of the budget allocation for their Courts. To ensure financial discipline, as 
Accounts Officer of the Accountant-General may sit in all Courts for pre-audit and issue 
of cheques. In this Way, the control of the executive over the judiciary in this important 
sphere will be eliminated and the judiciary enabled to function independently."

I

12. In the case of Registrar, Supreme Court of Pakistan, Islamabad v. Qazi Wali
Muhammad report^ in 1997 SCMR141, the apex Court held that "the status of persons 
employed in the Provincial High Courts, Federal Shariat Court and the Supreme Coi^ of 
Pakistan and whose terms and conditions were governed under the rules framed by virtue 
of Article 208 of tlie Constitution directly arose in the case of Government of Punjab v. 
Mubarik Ali Khani supra, and the view taken by the High Court in that case that the 
employees of the Provincial High Court, Lahore, do not find within the category of civil 
servants as defined in the Civil Servants Act". In the case Mubarik Ali Khan supra, PLD 
1993 SC 375 the apex court held that "the Legislature was not given any role to determine 
the terms and conditions of the employees including their remunerations and this 
exclusionary rule was found in conformity with the concept of independence of judiciary 
as enshrined in the Constitution". It was further held by the apex court that "the definition 
of service of Pakistan itself divides those included into two broad categories i.e. one of 
those employed iii connection with the affairs of Federation and the other of those 
employed in connection with tlie affairs of a Province. Applying this definition, the 
employees of the High Court Establishment would fall within the definition of service of 
Pakistan and have been taken to be employed in connection with the affairs of the 
Province". |

13. Article 208 ofjthe Constitution of Pakistan provides in clear terms that the Supreme 
Court and the Federal Shariat Court, with the approval of President and a High Court, 
with the approval k Governor concerned, may make rules providing for appointment by 
tlie Courts of officer and servants of the Court and for their terms and conditions of 
employment. Why the officers and servants of the Superior Court are to be treated 
differently than the civil servants employed by the Government is not far to see. The 
object in making special dispensation for the officers and servants of the Court as
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^ provided by Article 208 of the Constitution is to secure the independence of the Superior 
. “ \ Courts which is essential for the working of any democratic form of Government. The 

Constitution ensures that as far as possible the High Court should remain independent 
and free from interference in its affairs by the executive authorities. Reference can be 
made to 1991 MLD 2546.
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14. The Sindh High Court Establishment (Appointment and Conditions of Service) Rules, 
2006 were framed on 21-10-2006 (Notified on 18-11-2006) in exercise of powers 
conferred by Article 208 of the Constitution of Pakistan 1973 which repealed the High 
Court Establishment (Appointment and Conditions of Service) Rules, made under the 
authority of the Constitution 1956. It would be most expedient to keep an eye on Rule 15 
pertaining to the terms and conditions of employment which is reproduced as under:—

;

"15. Terms and Conditions;

Subject to these Rules other terms and conditions of service including pay, 
allowances, retirement, deputation, pension, gratuity, provident fund, benevolent 
fund, group insurance or other privileges of an employee shall be governed by the 
provisions for the time being in force and applicable to the employees in posts in 
the same scale in the Provincial Government.

Provided that the powers of tlie Provincial Government shall be exercised by the 
Administration Committee or such other Judges upon whom power may be 
delegated by 'the Administration Committee.

Provided further that the Chief Justice whenever he thinks fit may grant a special 
allowance to ^y officer or an employee keeping in view the nature of the services 
that he is required to perform."

15. Let us first clarify that the Sindh Judicial Staff Service Rules, 1992 have no relevance 
or application in the present controversy and reliance on these rules by the learned A.A.- 
G. is beside the point for the reason that these rules are meant for regulating recruitment 
of the staff to the posts specified in Rule 3 such as the staff in the various districts and 
sessions courts, small causes court Karachi and the subordinate civil courts in the 
province of Sindh. So far as the Sindh High Court Establishment (Appointment and 
Conditions of Service) Rules, 2006 are concerned, these rules were framed on 21-10- 
2006 to regulate the appointment and conditions of employment of the officers and 
servants of the High Court of Sindh and its Rule 15 is based on a broad spectrum and 
canvas which includes the benefit of pension also so this is not the case of the petitioners 
or they have not knoiked the doors of this court for awarding the pension which is already 
being paid to them as per terms and conditions of service but what they are claiming is 
the inclusion or effect of judicial allowance for the purposes of calculation of their 
pension which was j part of their emolument/pay or salary. The payment of judicial 
allowance cannot be treated as an ad hoc relief or any benefit of contingent or reliant 
nature but it was one of the components of the emoluments which was being paid during 
active service without any interruption or interval but after retirement the benefit of 
allowance was recalled for the purposes of pension which is without any sagacity or 
rational. Despite encompassing field of Sindh High Court Establishment (Appointment 
and Conditions of Service) Rules, 2006, we carmot ignore Rule 2 of the Hi^ Court of 
West Pakistan (Civil Services) Delegation of Powers Rules, 1960 which is also encircling 
field under which the Chief justice of the High Court has the powers in respect of Judicial 
Officers and all the powers of Government in the Administrative Department under the 
Civil Services Rules] in force in the different integrating units of West Pakistan in respect 
of the officers and servants of the High Court, its Benches and Circuits other than C.S.P. 
and P.C.S. officers, and the establishment of the Civil and Sessions Courts. Despite 
issuing repeated administrative orders/ notifications from time to time, the Government 
of Sindh failed to inlplement the notifications and in the end the petitioners had left with 

other option but to pray to the constitutional jurisdiction of this court for recompense 
and straighten out thieir grievance.
no
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^ 16) Now we would like to embark upon the entreaty of the respondents as regards the
, ~\ minutiae of Article 4:86 of Civil Service Regulations (C.S.R.):

I
i

SECTION IV - ALLOWANCES RECKONED FOR PENSION Emoluments and
-i Average Emoluments
3 !J i[486. The term ''emoluments" means the emoluments which the officer was 

receiving immediately before his retirement and shall include:—

,(a) Pay as defined in FR 9(21)(a)(i);■

(b) Senior Post Allowance;
\1

3
(c) Special Pay of all types and nature;

5 (d) Personal Pay;
.J.

(e) Technical Pay;

(f) Indexed Pay;

(g) Increments accrued during, leave preparatory to retirement;

(h) Any other emoluments which may be specially classed as Pay.
i

Since the sub-article (a) of Article 486 C.S.R. also refers to FR 9 (21) (a) (i) 
therefore in order to make more clarity, we also refer to FR 9 (21) (a) (i) as under:-

Combined Set of F.R.«& S.R. VOL.I and II (Revised Edition).

(21 )(a) Pay iheans the amount drawn monthly by a Government servant as--

(i) the pay, other than special pay or pay granted in view of his personal 
qualifications, which has been sanctioned for a post held by him substantively or 
in an Officiating capacity, or to which he is entitled by reason of his position in a 
cadre, and

(ii) overseas pay, technical pay, special pay and personal pay, and

(iii) any other emoluments which may be specially classed as pay by the 
Governor-General.

i

17. If the reliance placed by the respondents on the aforesaid F.R. and S.R. and C.S.R. is 
considered to be literal and ingenuous even then they have no conceivable justification to 
deprive or divest tlie effect of judicial allowance from the calculation of pension. In 
addition thereto, the Special Pay of all types and nature is part of emoluments including 
other emoluments which may be specially classed as Pay. So far FR 9 (21) (a) (i) of F.R. 
and S.R. is concerned it also does not debar or make any embargo under which the 
Government may oliliterate or wipe out the effect of judicial allowance from the pension's 
calculation rather overseas pay, technical pay, special pay and personal pay are also 
integral part of it except the pay, other than special pay or pay granted in view of personal 
qualifications, which has been sanctioned for a post held by an employee substantively 
or in an officiating capacity or to which he is entitled by reason of his position in a cadre. 
The judicial allowance was allowed to the employees across the board, neither it was 
extended to a person specific nor it was allowed on contingent or transient basis nor 
sanctioned for a pok held by an employee substantively or in an officiating capacity or ' 
to which he is entitl^ by reason of his position in a cadre. The terms "emoluments" used 
under Article 486 of C.S.R. means the emoluments which the olficer was receiving 
immediately beforeihis retirement and judicial allowance was also part of emolument in 
this case. Besides much extended meaning of emolument, clause (h) of it makes it more
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I clear that any other emolument which may be specially classed as pay. The nomenclatures 
of emoluments alluied to Article 486 and FR 9 (21) (a) (4) of F.R. and S.R. are not 
restrictive but exhaustive in nature and if we get hold of it there would be no improbability 
to perceive that judicial allowance is a part of emoluments/pay/salary and reckonable 
being one of the components for pension calculation. It is worthwhile to draw attention 
to Article 487 of Civil Service Regulations (C.S.R.), in which the term "Average 
Emoluments" means the average calculated upon the last three years of service while 
Article 488 defines the allowances which do not count such as local allowances and 
deputation (local) allowances; messing allowances, working allowances and provision 
allowances to office department which is not the case at this juncture.

I

'4.

■J

a
18. After considering the pros and cons it is quite visible that under the delegated powers 
conferred through 960 Rules, the Chief Justice of High Court has all the powers of 
government in the a iministrative department tmder the Civil Services Rules in respect of 
the officers and senfants of the High Court and these powers are in addition to and not in 
derogation of the powers already vested in or delegated to him under any law, rule or 
order in force. Evenithe rules made under Sindh High Court Establishment (Appointment 
and Conditions of Service) Rules, 2006 have no overriding effect on the delegated powers 
of the Chief Justice of the High Court. Albeit the administrative order passed by the then 
Chief Justice on 6-7-2012 do show that judicial allowance per policy decision dated 13- 
4-2006 of the then Hon’ble Chief Justice was treated as emolument for the purpose of 
pension, in respect of judicial officers. Erstwhile A.C. in its meeting dated 17-2-2007 
made applicability of judicial allowance with effect from 3-1-2000 and the benefit of 
judicial allowance was however extended to the staff and officers of High Court of Sindh 
by the then Hon'ble |Chief Justice. The above order further refers to that in principle it was 
decided that staif/officers of this court were allowed/entitled to judicial allowance which 
was treated as emolument for the purpose of pensionary benefit per terms of Article 486 
section IV of C.S.R:. So taking into account forgoing raison d'etre we have reached to an 
unequivocal concluliing stage that judicial allowance is reckonable for the calculation of 
pension as part of emoluments.

19. The next questi^on that now arises for consideration or crop up in our mind whether 
this benefit will extend to the petitioners alone and or other retired employees also who 
are placed in a similar position. Precisely we mean to daduce and figure out the 
terminology and phraseology of judgment in rem.

Wharton's Law Lexicon (Tifteenth Edition)

4

Judgment in rem, ajudgment in rem is one which declares, defines or otherwise 
determine the Jural relation of a person or thing to the world generally, Satrucharla 
V. Vijayarama Raju v. Nirmaka Jaya Raju (2006) 1 SCC 212. Means ajudgment 
that determines the status or condition of property and that operates directly on 
the property itself Also termed in rem judgment. Black's Law Dictionary, 7th 
Edn., p. 847. "Judgment in rem" is one which declares, defines or otherwise 
determines 
Satrucharla

the jural relationship of a person or thing to the world generally, 
'Vijaya Rama Raju v. Nirmzika Jaya Raju, (2006) 1 SCC 212.

Black's Law Dictionary (Sixth Edition).

Judgment in rem. An adjudication pronounced upon the status of some particular 
thing or subject matter, by a tribunal having competent authority. Booth v. 
Copley, 283 Ky. 23,140 S.W. 2d 662,666. It is founded on a proceeding instituted 
against or on something or subject-matter whose status or condition is to be 
determined; Eureka Building and Loan Ass'nv. Shulz, 139 Kan. 435,32 P.2d 477, 
480; or one brought to enforce a right in the thing itself Federal Land Bank of 
Omaha v. Jefferson 229 Iowa 1054, 295 N.W. 855, 857. It operates directly upon 
the property. Guild v. Wallis, 150 Or. 69, 40 P.2d 737, 742. It is a solemn 
declarationjof the status of some person or thing. Jones v. Teat, Tex.Civ.App., 57 
S.W. 2d 61i7, 620v It is binding upon all persons in so far as their interests in the 
property are concerned. See also judgment quasi in rem.



Iia
I

k
20. In the case of jHameed Akhtar Niazi v. Secretary Establishment Division Pakistair
reported ip 1996 SpMR 1185, the apex court in the majority view held as tmder:_

I
I I

" 16. to our |View, it will be just and proper to remand the case to the Tribunal with 
the direction to re-examine the above case after notice to the affected persons and 
to decide the same afresh in the light of above observations. We may observe that 
if the Tribunal or this Court decides a point of law relating to the terms of service 
of a civil secant which covers not only the case of the civil servant who litigated, 
but also of pther civil servants, who may have not taken any legal proceedings; in 
such a case, the dictates of justice and rule of good governance demand that the 
benefit of the above judgment be extended to other civil servants, who may not 
be parties io the above litigation instead of compelling them to approach the 
Tribunal or any other legal forum."

21. While in the c^e of "Federation of Pakistan v. Qamar Hussain Bhatti" reported in 
PLD 2004 Supreme Court 77, the apex Court held as under:-

"Judgments' in rem are an exception to the rule of law that no man should be bound 
by the decision of a Court of justice unless he or those under whom he claims 
were parties to the proceedings in which it was given. This rule of law is referable 
to the maxims of Roman Law namely, 'Res inter alios judicata nullem inter alios 
prejudiciunj facet’ or 'Res inter alloas acta alter! nocere non debet’. Such exception 
of the judgrhent in rem in the Roman Law was the foundation of the exception in 
English La^y. Section 41 of the Evidence Act is the foundation for the exception 
of judgment in rem in our corpus juris. The reasons why a judgment should not 
be used to the prejudice of a stranger is that he is denied the fundamental right to 
make a defence, or to examine or cross-examine wimesses or to appeal from a 
judgment which aggrieves him. This is the requirement of most manifest justice 
and good sense".

I
22. In the wake of above discussion, this petition is admitted to regular hearing and 
disposed of as under:-

i
a. The judicial allowance is part of emolument therefore it is reckonable for the 
calculation of pension. Consequently; the employees those were receivingjudicial 
allowance as component of their monthly emoluments are entitled to the inclusion 
and effect of judicial' allowance in their pension

b. The petitioners and all other retired employees placed in the similar position 
are entitled to the above relief and the respondents are directed to re-calculate their 
pension within two months after giving the effect of judicial allowance and start 
the future payment accordingly.

j
c. Subject tci the conditions mentioned in clauses (a) & (b) above, the respondents 
shall also pay the arrears within three months with effect from the date when the 
payment of pension was started or set in motion.

i
1A
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ZC/D-4/Sindh Petition disposed of
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P L D 2019 Islamabad 591 
—, Before Miangul Hassan Aurangzeb, J 
f' DEPUTY REGISTRAR/REPRESENTATIVE OF EMPLOYEES OF FEDERAL 

SHARIAT COURTf-Petiitoner 
Versus •
FEDERATION OF PAKISTAN and others—Respondents
Writ Petition No.3094 of 2016, deci ded on 31st July, 2019.
(a) Interpretation of statutes—
-—Addition or omission in law—Scope—Court, in the garb of interpretation has no 
power to add or omit even a single word from provisions of law—Nothing can be 
added to a statute or a rule to rewrite same as such would be against accepted 
principles of interpretation.

Khan Gul Khan vl Daraz Khan 2010 SCMR 539 and Crescent Jute Products 
Ltd. v. Government 6f the Punjab PLD 2004 Lah. 686 rel.
(b) Federal Sharit Court (Terms and Conditions of Serivee of Staff) Rules, 1982-

ft-
i;:

\a
■4

i

■i

-—Rr. 5 & 6—Emplpyees of Federal Shariat Court—Enhancement of allowances— 
Federal Shariat Court, powers of—Chief Justice of Federal Shariat Court 
enhanced/revised rates of utility allowances for its officers and staff—Plea raised by 
Federal Governmentiwas that such an enhancement/revision could not be entertained 
as it required approval from Prime Minister and could not be acted upon directly— 
Validity—President had power to grant or sanction allowances to civil servants in 
service of Federal Government, such powers by virtue of Proviso to R. 5 of Federal 
Shariat Court (Terms and Conditions of Service of Staff) Rules, 1982 could be 
exercised by the Chief Justice of Federal Shariat Court—Provisions of R. 5 of Federal 
Shariat Court (Terms and Condition of Service of Staff) Rules, 1982 did not make 
exrcise of powers by the Chief Justice of Federal Shariat Court to regulate terms and 
conditions of service of persons on staff attached to Federal Shariat Court conditional 
or subject to approval or sanction of Finance Division or Prime Minister— 
Notificaiton in question was issued pursuance to decision taken by the Chief Justice 
of Federal Shariat Court in exercise of powers conferred by R. 5 of the Federal Shariat 
Court (Terms and Conditions of Service of Staff) Rules, 1982 to revise rates of utility 
allowances (gas and jelectricity) for officers and staff of Federal Shariat Court—High 
Court declared that plea raised by Federal Government that revisin of allowances 
could not be made by the Chief Justice of Federal Shariat Court without approval of 
Finance Division or Prime Minister was without lawful authority and of no legal

%

■i

effect—Petition was allowed accordingly.
Riaz Ali Zaidi v.Government of the Punjab 2015 PLC (C.S.) 831 and 

Government of the Punjab v. Riaz Ali Zaidi 2016 PLC (C.S.) 1074 distinguished.
Government of Pakistan through Ministry of Finance v. M.I. Cheema, Deputy 

Registrar, Federal Shariat Court 1992 SCMR 1852; PLD 2014 SC 131 and Mehran 
Security Service (Pvt) Ltd. v. Pakistan 2000 YLR 2655 ref.

Aflab Ahmad Khan for Petitioner.
Nadeem Haiher, Additional Registrar FSC for Respondents.
Shumayl Aziz, Assistant Attorney-General for Respondents.
Date of hearing: 30th July, 2019.

JUDGMENT
MIANGUL HASSAN AURANGZEB, J.—Through the instant writ petition, 

the employees of the Hon'ble Federal Shariat Court seek the implementation of the 
notification dated 25i. 10.2014 whereby the Hon'ble Chief Justice of the Federal Shariat 
Court ("F.S.C.") revised the rate of utility allowance (gas and electricity) in respect of 
all the officers and! staff (BPS-1 to BPS-22) of the said Court with effect from 

16.10.2014. ;
2. Learned counsel for the petitioners drew the attention of the Court to the 

judgment dated 07.02.2013, passed by this Court in Writ Petition No.719/2012, titled 
"Ajmad Ali v. Government of Pakistan" and contended that this Court had directed 
the respondents to implement similar notifications dated 12.03.2010 and 14.02.2011 
issued by F.S.C. He! further submitted that the respondents are coming up with lame 

for not implementing the said notifications.excuses
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Hon^le ChiefJus&rof^SfnfT* submitted that the

r??“
of the Prime Miniker, F.S.C., vide letter dated 01 04 oni n ’' ** * “J’*?" approval 

accorded the necekary approval the Law and Jukice

=. ,t' 1 ' ’’“''o intentions of the learned counsel for the petitioner as well
asshtoe I and have perused the record with their able

208 o/tht *' u" “'■*0 Constitution. Article

servants Md for the,r tenns and conditions of employment. In exercise of to pow“s

given due weight.
6. Vide notification dated 25.10.2014, the Hon'ble Chief Justice of F S C in 

exercise of the po wers conferred under Rule 5 of the 1982 Rules, revised the rates of 
utility allowance (gas and electricity) for the officers and staff of F.S.C ApparLtW
No 2 allowance were submitted to rLpondeni
^ / Pakistan Revenue) which required the enhanced rates to be

terms of Rules ,4(2) of the Rules of Business' 1971 T,7omc"^
Genera for Pakistan has rendered an opinion that the "Honourable Chief Justice of 
h.S.C. has the exclusive power to regulate the terms and conditions of service of its 
officers and servants' while remaining within the limits of the budgetary allocation"
anorL in remuneration and allowances beyond the
approved budget will require the approval of the Federal Government"

lb. H Ki decision taken bynfL^ of the utility allowance to the
furthe^^?^^ implemented by the Federal Government without
further ado or whethj the implementation of said decision is subject to or contingent 
upon the approval ofithe Prime Minister.
fh f regarding the enhancement of the judicial and ad hoc allowance for

Petitionmin i f Z" I^"^^‘\Lahore High Court. The matter was taken to the
High Court due to the inaction on the part of Government of the Punjab to honour the^
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budgetary approval for the said allowances. Rule 17 of the High Court Rules and 
n Orders provides thaljthe members of the High Court Establishment shall be entitled 

to pay (including special pay) and allowances as fixed by the Hon'ble Chief Justice 
from time to time with the approval of the Governor to the rules. The said petition 
was decided vide judgment reported as Riaz Ali Zaidi v. Government of the Punjab 
(2015 PLC (C.S.) 83,1). In the said judgment. Rule 17 of the High Court Rules and 
Orders was interpret^. It was held that the said rule does not mean that the decision 
of the Hon’ble Chief. ustice fixing the pay and allowances of the members of the High 
Court Establishment will be subjected to the approval of the Governor. Furthermore, 
it was explained tha what was required was the approval of the Governor to the 
making of the rules and not to the decisions of the Hon'ble Chief Justice issued from 
time to time under the rules. After referring to a catena of case law, it was inter alia 
held by the Hon'ble Lahore High Court that if the financial and budgetary management 
of the High Court inj terms of its administrative expenses is left to the Executive or 
the Legislature, it would generate a public perception of dependence of the judiciary 
on the other two brmches of the State and would weaken the public confidence 
reposed in the judicial system.

The intra Court appeal against the said judgment was dismissed and the 
appellate judgment the Hon'ble Lahore High Court is reported as Government of 
the Punjab v. Riaz Ali Zaidi (2016 PLC (C.S.) 1074). Vide order dated 09.11.2015 
passed in Civil Petition No.I930-L/2015, leave to appeal against the said judgment 
was granted by the Hon'ble Supreme Court. Furthermore, the operation of the said 
Judgment of the Hon'ble Lahore High Court was suspended. I am told that the said 
suspension order is still in the field.

11. Coming back to the case at hand, the Law and Justice Division, in its office 
memorandum dated 1.02.2016, made reference to the litigation before the Hon'ble 
Lahore High Court and the Hon'ble Supreme Court in Riaz Ali Zaidi's case, and took 
the position that since the matter is pending before the Hon'ble Supreme Court, it 
would be appropriate; to pend the case regarding the revision in the rates of the utility 
allowance to the officers and staff of F.S.C. until a decision is given by the Hon'ble 
Supreme Court. ;

12. With utmost liespect, I cannot bring myself to agree with the stance taken by 
the Law and Justice Division in its office memorandum dated. 11.02.2016. This is 
because the 1982 Rules (pertaining to the F.S.C.) have no provision similar to or in 
pari materia to Rule 17 of the Lahore High Court Rules and Orders, which had been 
interpreted by the judgments of the Hon'ble Lahore High Court, and the operation of 
the said judgments hjas been suspended by the Hon'ble Supreme Court as revealed 
through the order dated 09.11.2015

13. In the case at hand, what we are concerned with is the interpretation of Rule 5 
of the 1982 Rules. By virtue of this rule, the rules and orders applicable to civil 
servants of the corresponding grade in the service of the Federal Government are to 
regulate the terms and conditions of service of the persons on the staff attached to 
F.S.C. The proviso to the said rule provides that the powers exercisable under the said 
rules and orders applicable to civil servants by the President or any authority 
subordinate to the President shall be exercisable by the Hon’ble Chief Justice of F.S.C. 
For the purposes of clarity. Rule 5 of the 1982 Rules and its proviso is reproduced 
herein below:- !

"Subject to any special provisions contained in these rules, the rules and orders 
for the time being in force and applicable to civil servants of corresponding 
grades in the service of the Federal Government shall regulate the terms and 
conditions of Service of persons on the staff attached to the Federal Shariat 
Court:
Provided that the powers exercisable under the said rules and orders by the 

President, or by any authority subordinate to the President, shall be exercisable 
by the Chief Justice of the Federal Shariat Court or by such person as he may, 
by general or special order, direct."

14. It may also be mentioned that Rule 6 of the 1982 Rules provides that any 
question arising as to which rules and/or orders are applicable to the case of any person 
serving in the staff attached to F.S.C. shall be decided by the Chief Justice .of FvS.C. .•

if

4
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. Ministry of Law, Justice and Parliamentary / , ,
Affairs„m its written comments, is that the allowances and perks of the members of 1 / 
the establishment ofiF.S.C. cannot be enhanced without the approval of the Prime 
Minister

;y

16^ Vide notification dated 12.03.2010 issued by F.S.C., the Hon'ble Chief Justice 
of F.S.C. sanctioned the enhancement in the allowances and perks of the members of 
the establishment of f.S.C. with effect from 01.07.2009. On 01.04.2010, the Registrar 
of F.S.C. wrote to the Law and Justice Division, requesting the latter to obtain the 
necessary approval of the competent authority for the payment of the increased 
allowances and perks. Vide letter dated 28.07.2010, the Law Reforms Section of the 
Ministry of Law, Justice and Parliamentary Division informed the Registrar of F.S.C. 
that the Prime Minister had sanctioned the enhancement in the allowances and perks 
of the members of th? establishment of F.S.C. with effect from 01.07.2010.

17. Additionally, the Law and Justice Division, along with its written comments, 
has filed letter dated 03.03.2010 which shows that the Ministry of Law, Justice and 
Parliamentary Affairs, had conveyed the approval/sanction of the Prime Minister of 
Pakistan as regards the allowances and perks for the members of the establishment of 
the Hon'ble Supreme Court.

18. The above referred letters dated 28.07.2010 (regarding the Prime Minister's
sanction for the enhahcement in the allowances and perks of the F.S.C's employees) 
and 03.03.2010 (regarding the Prime Minister's sanction allowances and perks of the 
Supreme Court's employees) were relied upon by the learned Assistant Attorney- 
General to show that as a matter of standard practice the approval/sanction of the 
Prime Minister was required for an enhancement of the allowances and perks of the 
employees of the Ho’n'ble Supreme Court and of the F.S.C. This argument has not 
impressed me. The Supreme Court Establishment Service Rules were made in the year 
2015. Rule 4 of the pupreme Court Establishment Service Rules, 2015 ("the 2015 
Rules"), is in pari ma eria to Rule 5 of the 1982 Rules. It may be emphasized that the 
wordings of these two rules are exactly the same. The 2015 Rules and the 1982 Rules 
have both been made in exercise of the powers conferred by Article 208 of the 
Constitution, and with the approval of the President. The said approval of the Prime 
Minister in the year 2010, i.e. prior to the making of the 2015 Rules, has no bearing 
whatsoever on the exclusive power of the Hon'ble Chief Justice of Pakistan to regulate 
the terms and conditicjns of service of the persons on the staff attached to the Supreme 
Court, especially whep Rule 4 of the 2015 Rules requires no such approval or sanction 
of the Prime Minister. This principle would perforce also apply to the powers 
exercised by the Honfble Chief Justice of F.S.C. under Rule 5 of the 1982 Rules to 
regulate the terms and conditions of service of the persons on the staff attached to 
F.S.C. ■

a
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19. The proviso to Rule 5 of the 1982 Rules clearly provides that the powers 
exercisable by the President under the rules and orders applicable to civil servants in 
the service of the Federal Government, shall be exercisable by the Hon’ble Chief 
Justice of F.S.C. There is no express requirement for the exercise of such powers by 
the Hon’ble Chief Justice of F.S.C. to be subject to the approval of the Finance 
Division or the Prime Minister. Therefore, the contention of the learned Assistant 
Attorney-General to the effect that the payment of the enhanced allowances and perks 
sanctioned by the Hon'ble Chief Justice of F.S.C. under Rule 5 of the 1982 Rules 
caimot be made unless approved by the Finance Division or by the Prime Minister is 
without substance. i

20. Vide order da.ted 13.07.1988, the Hon'ble Chief Justice of F.S.C. made the 
secretariat allowance at the rate of 20% of the basic pay applicable to the staff attached 
to the F-S.C. In spite of the said order, the staff attached to the F.S.C. were not paid

• the said allowance. This caused them to file a writ petition before the Hon'ble Lahore 
High Court. Along with the said writ petition, the staff attached to the F.S.C also filed 
an application for interlocutory relief which was allowed. A petition for leave to 
appeal against the interlocutory order was dismissed by the Hon'ble Supreme Court 
in the judgment reported as Government of Pakistan, through Ministry of Finance v. 
M.I. Cheema, Deputy Registrar, Federal Shariat Court (1992 SCMR 1852). In the said 
judgment, after reference was made to Rule 5 of the 1982 Rules, it was held as 
follows:- ‘
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A perusal of the above-quoted rule 5 shows that the employees of the Federal 
Shanat Court subject to any special provision contained in the rules are subject 
to the rules and orders for the time being in force applicable to the civil 
servants in corresponding grades in the service of Federal Government in 
respect of th^ir terms and conditions. It is also evident that under the proviso 
to the above rule 5 the powers which are exercisable by the President under 
the relevant rules and orders in respect of civil servants are exercisable by the
Chief Justice of the Federal Shariat Court in relation to the staff of the Federal 
Shanat Court.

::4
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It may also be noticed that under rule 6 of the rules, it has been provided that 
if any question arises as to which rules or orders are applicable to the case of 
any person serving on the staff attached to the Federal Shariat Court, the same 
shall be decided by the Chief Justice.

6. We may observe that the approval granted by the learned Chief Justice, 
Federal Shariit Court to the proposal contained in the above-quoted summary 
was accorded! pursuant to the powers conferred under above rules 5 and 6 and! 
therefore, prima facie the competent authority had decided that the respondents 
were entitled to the above Secretariat Allowance."

21. Vide judgmeht dated 07.02.2013, this Court allowed two writ petitions filed 
by the employees of the F.S.C. seeking the implementation of notifications issued by 
the Honble Chief Justice of F.S.C. for enhancing their perks and allowances. The 
^gument advanced pn behalf of the Federation of Pakistan through the Secretary, 
Ministry of Finance, that an enhancement in the perks and allowances of the 
employees of the F.SjC. could not be made without the approval of the Prime Minister, 
was spurned by this Court in the said judgment. Paragraph 12 of the said judgment is 
reproduced herein be'low:-

4
-t§
;
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"12. It would; also not be out of context to mention here that through the writ 
petitions in hand, issue regarding implementation of sanctions accorded by the 
Hon'ble Chief Justice of Federal Shariat Court is agitated, however this Court 
while dealing with W.P. No. 1613/2003 has already held that Ministry of 
Finance is uncler obligation to obey the sanction accorded by the Hon'ble Chief 
Justice of Federal Shariat Court in the light of Rules-5 and 6 of the Federal - 
Shariat Court perms and Conditions of Staff) Rules, 1982." ‘ " ‘

22. Since under tl^e proviso to Rule 5 of 1982 Rules, the powers exercisable by the 
President under the rules and orders applicable to civil servants, are exercisable by 
the Chief Justice of FlS.C., it nowneeds to be determined whether the rules and orders 
applicable to civil servants in the service of the Federal Government empower the 
President or any authority subordinate to the President to grant or enhance allowances 
payable to such civil servants. Rule 4 of the Fundamental Rules provides that the 
powers specifically granted by the Fundamental Rules to local Governments may be 
exercised by them in jrelation to those Government servants only who are under their 
administrative control. Furthermore, it is provided inter alia that these powers may be 
exercised by the Governor General in respect of all other Government servants. Now 
Rule 44 of the Fundamental Rules titled "Compensatory allowances" provides that 
subject to the general' rule that the amount of the compensatory allowance should be 
so regulated that the allowance is not on the whole a source of profit to the recipient, 
a local Government luay grant such allowances to any Government servant under its 
control and may make rules prescribing their amounts and the conditions under which 
they may be drawn. For the purpose of clarity. Rules 4 and 44 of the Fundamental 
Rules, are reproduced herein below:-

"F.R.4. The jDowers specifically granted by these rules to local Government 
may be exercised by them in relation to those Government servants only who 

under their administrative control. These powers may be exercised by the 
Governor-General in respect of all other Government servants, and may be 
delegated by him, without regard to the limitations of rule 6 and subject to any 
conditions whiich he may think fit to impose, to a Chief Commissioner.

F.R.44. Compensatory allowances.—Subject to the general rule that the amount 
of a compensa ory allowance should be so regulated that the allowance is not 
on the whole a source of profit to the recipient, a local Government may grant 
such allowances to any Government servant under it’s control and may make

j..,*

are
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"Aamounts and the conditions under which they may be

23. A cumuWe reading of Rules 4 and 44 of the Fundamental Rules provide that 
the Governor General can exercise the power to grant allowances to Government 
servants m the same manner as can be granted by the local Government to the 
Government servants under its control. The Fundamental Rules continue to remain in 
force by virtue of Article 268 of the Constitution and Rule 25(2) of the Civil Servants 
Act, 1973. Under Article 2(2) of the Central Laws (Adaptation) Order, 1961 
(President s Order No. I of 1961), the expression "Government" was ordered to be 
substituted for the expressions "Crown", "His Majesty" or "Her Majesty" occurring in 
the Central Acts and Ordinances, and the word "President" for the 
"Governor-General

24. In the case Sported as PLD 2014 SC 131 "In the matter of: Action against 
distribution of development funds by Ex-Prime Minister Raja Pervez Ashraf it was 
held by the Hon'blej Supreme Court that since the Rules of Procedure and Conduct of 
Business in the National Assembly, 2007, were made under Article 67 of the 
Constitution, they had the status of law. In the case of Mehran Security Service (Pvt.) 
LM. v. Pakistan (2000 YLR 2655), the Division Bench of the Hon'ble High Court of 
Sindh held that sincie the Rules of Business, 1973, were framed under Article 99 of 
the Constitution, th^ said rules had a higher status than ordinary delegated legislation 
on account of having being made on the authority of the Constitution itself. In the case 
at hand, the 1982 Rules derive their mandate from Article 208 of the Constitution and 
therefore have the status of law.

If this Courtjwere to accept the contention of the learned Assistant Attorney- 
General and hold that the decision of the Hon'ble Chief Justice of F S C made in 
exercise of the powers under Rule 5 of the 1982 Rules, is subject to the approval of 
the Prime Minister or that such a decision cannot be implemented unless approved by 
the Prime Minister, it would be reading into the said Rule words that are not mentioned 
therein. It is well settled that in the garb of interpretation. Courts have no power to 
add or omit even a s ngle word from the provisions of law. Nothing could be added to 
a statute or a rule to rewrite the same as that would be against accepted principles of 
interpretation. Reference in this regard may be made to the law laid in the cases of 
Khan Gul Khan v. Daraz Khan (2010 SCMR 539) and Crescent Jute Products Ltd v 
Government of the ijunjab (PLD 2004 Lahore 686.

26. In view of the above, the position that emerges is that since the President has 
the power to grant or sanction allowances to civil servants in the service of the Federal 
Government, such powers by virtue of the proviso to rule 5 of the 1982 Rules can be 
exercised by the Hon'ble Chief Justice of F.S.C.; and since Rule 5 of the 1982 Rules 
does not make the exercise of the powers by the Hon'ble Chief Justice of F.S.C. to 
regulate the terms and conditions of service of the persons on the staff attached to 
F.S.C. conditional on or subject to the approval or sanction of the Finance Division 
or the Prime Minister; and since the notification dated 25.10.2014 was issued pursuant 
to a decision taken tiy the Hon'ble Chief Justice of F.S.C. in exercise of the powers 
conferred under Rule 5 of the 1982 Rules to revise the rates of utility allowance (gas 
and electricity) for the officers and staff of F.S.C., the objection raised by the 
respondents that such revision could not be made without the approval of the Finance 
Division or the Primje Minister is declared to be without lawful authority and of no 
legal effect. The instant writ petition is allowed in the above terms. In allowing this 
petition, I have not taken into account the ratio in the judgments of the Hon’ble Lahore 
High Court in the cases of Riaz Ali Zaidi v. Government of the Punjab (Supra) and 
Government of the Ptmjab v. Riaz Ali Zaidi (Supra).

27. Before parting with this judgment, I deem it appropriate to express my 
appreciation regarding the invaluable assistance rendered by Mr. Umar Farooq, posted 
as Research Officer -sjvith this Court.

MH/12I/IsI.
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Peshawar High Court. Peshawar

I

NOTIFTrATTON

I
I Dated Peshawar the 08” Aoril.JQig
1

No.

Peshawar High Court, Peshawar, its Bentiies and all the District Courts In the 
Khyher Pakhtunkhwa, shall observe the following working hours during the 
summer season: •

Hon'ble the Chief Justice has been pleased to order that theI.

I1

f.

?Oiri tn Oftob^r. 3010 both daysfw.p.f 16” AprilSUMMER:

i
Mnnrtnvitn Thursday R Snturdnu!

08:00 am to 02:30 pm (with 30 minutes break from 01.00 pm to 
01.30 pm for Zohar Prayers).

1

Friday, 08:00 am to 12:00 noon.

* Oosed.Sunday

ay(i09'tf>b)tt!WOidAaa
7

I

INAlnESSmAR (ADHN) 
pnnPtasntAR

Dated Peih the

I ADD)

■
75*MdmB;Ends! No.

' Copy forwarded to:'I •n,* thief Soeretary. Government of Khyber PakhwnkhwB. Peshawar, 

s. ■n»cSeaelaiY, Gavernme .
6. The Secrelan^^to Gwemo Peshawar.
7. All the °'''5o7 Ashawar High Court. Peshawar.
8. All the Directors In SO , V Benches.

1=:

il; wbstte/Notlee Board.

1
1.

'4.
•,
J

5
I

9
I

4 ^rKAR(AC
-

"“™SSem

Scanned by CamScanner

1

', ,a CC'.:”
j I
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cu,„,„u„tco.Ions should b,

^I^ha^^high couht
Peshawar lomcJaibynome,

%
J M:»«

E«sj 82ioi49>5a—^ 
9210135'

Fax:
w>Wf.tfianawamigJieourt.goYj>K"“
lnfo®pesft8W3rtiIgJitouftgov.p)(
_ Phcpst>eemfllt.enii.

a ' 5^ Off:
>

i’..

TTa jp^I

^te^VesUaxuar, t/UTo % /
'

-ilL- •■• •Sub/ecfc^

■Reference jo: this-Qffi

S.'-
••r’.'Vv •:

ce letter No. 2927/HRC dated; 12-08-2020,■-*-

on the subject 

stiU awaited, which may be sent
complaint and fo's^ fhat

to tliis dfflce.M

repI>.of the above mentioned letter is
/•
^_^-^o}yVeek8,pleasa»

t'

;

Dr
Human RJghta Cell 

Ph; No. 091-9233023 
Fax No: 091-9210728

0

Copy forwarded fot'Wbnnation to:

!^-‘.Z4^Saryai,' Senior Sten
ographer. Consumer Court, Nowshera.

''■-“if
■7- •

I*

•f,•
.'w

t

Director, 
Human Rl^ts Cell

f» 'l
•j

»

•T' ,<..Pj-!' "r
**

« » -
. V'’J

4 ;«
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OOVERmENT OF 
INDUSTRIES. COMMERCE

education department

»
i

■

the 10* February, 2017

-f tKA rhiftf Justice. Peshawar Hi^ 
.nUrSD13:94Z2016V2tvn.- In pnrsunncc <>'

.oval/recommendationconveytdvideRepstr .
in- dated- oe^OR-aOlT. the foUowine transfer/poshhg order ^e 
” ^ ■ idt immediate effect in the pubUc

Dated Peshowar,HOTKFieATION
i

No. SOi
.Court,.Peshawar app

• -letter No. 24S6/Adnm! Cmrts pPS-21) is hereby issued wi1 ■Judges Consumer 

interest:-
ToFrom to Peshawar HighName of-JudicIal Ofllcer 

Mr Muhammad Naseem

MrAbdurGharoS"QurMhi

Repatriated
PtRHhawar.

Consumer
S.ft- Court.Judge Consumer 

Kar&.
Judge 
-Malakand.
District & Sessions Judge.

01. Court,Judge 
nvinrcaHda vice Wo. 7.

Conswuner
Consumer Court,I 02. Court,-Judge

r» I w>« n nrainst the vacant post 
----- Court, Tank

AamirMuhammadMr03:i Judge Coasumer 
vide Wo. 6-

I Ne2ir Court,.Judge Consiimer 
ahhottabad. —
Judge Constimcr Coxirt,
Peshawar._______
Judge Consumer

.Tank.- ______ _
Judge Consumer Court. 
Charsadda (presently on 
16 weeks U-nining 
lO'f Jan, 2017 in Shari.ih 
Amdemv Islamabad. 
District & Sessions Judge.

Mr Abdur RaufiKhan04. • Court,Consumerjudge
M&lOkand vice No. 2. 

cS^IrtT Judge Consumer 
o»n>n»wnf vice No. &■_

t

qbal Khan.Mr Muhammad

Syed Aqeel snm

Mrs Roaina Rah 
\ I

05. Court,
06.I Court, ChitralJudge Consumer

against the vacant post.nan.07.
w.e.f.

I

Court, HaripurJudge Consumer 
against the vacant postOS. Mrs Farah Jammed«•

- I I:
!

Secretary
Industries, Commerce and . 

Technical Education Department
*

I

gyiHcf? of Evien Ho-iand Pate;
Copy foHvarded for information and necessary action to:- 

Accountant Gt^ncral. fn .hove
in Khyher P=hhtu,Uff™a.

Peshau'ar and v.uarsadda.
P.StoSecreta-y ICflsTE Department.

• 1.
2.t

— 3.
• 4.

. o.
6.

i
7. .
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DccuAWAR Hir“ p^sHmBS,

ORDER

. 2012d Peshawar the RftPtembail

No.66-3 dated 

declare that this 

Pakhtunkhwa

♦
DateI

i

Court’s Notincatlon 

has been pleased to
In continuation of this 

14.03.2019, Hon’ble the iChlef Justice

Court, Its Benches and a 1 the .

.h=ll remain closed on 8r lO- September,

^ilO^'' Moharrum 1441 A.H).

i

1 e subordinate courts In the Khyber
4

2019 (Monday & Tuesday), onI

occasion of Ashura (09 I
; I
I' .-tByonkrrfHortBfetheOJrfAate .«y• I

I » * •
i I.I

(KHAWA3A WABH-UD-PPQ
BE

f Dated Pcsh the t6_/4^-/20i9
Admu-.EndslNoI

1 Copy forwarded to: '

I ScSS-SS"
4. The Registrar, Federal ^^®j]®^5°B^uchistan & Islamabad High Courts.
5. The Registrars of ^ Department, Heshawar
6. The Secretary, Government of KPK, Kca ^ Peshawar.

i =isj,i|SS==sis"-
n. All the DIstHct ^ p^khtunkh™.

^he Dlrertor (iT). P^hawar High Court. Peshawar.
23. The Protocol Officer, Peshawar High Court, Peshawar.
24. Webslte/Notlce Board.

, Peshawar.

Peshawar.
- 10i

I

{

i
!

16.

1

I! WAJIH-UW)1N)(KHAWi
i'' 3AB
[ <

i
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1

-.a Government of
KHYBER pAKHTUNKHWA •

PcTflPi ISHMENT DEPARTM^X-^
~ Dated Peshawar, August 16, 2017

MnTIFICATtON.

immediate effect:- li 

. U
,V-x

i
•4

/
, . .iDToFromName of Judicial

Officer I!
S.No.

Repatriated to Peshawar High
rnufi. Peshawar ___________
Repatriated to Peshawar High •
Coufi • • ------------
Repatriated to Peshawar High
Court' • I --------. —
Repatriated to Peshawar High
Court_________________... —.
Repatriated to Peshawar High 

•Court • ■ —-------------
■ Repatriated to Peshawar High.
Court__________ 1______ -—
Posted as judge, Consumer
Court. Kohat.________ - ■—- .
Posted as judge, consumer
'rniiri^ Q.t^Khan._______ •
■Repatriated to Peshawar nigh
couft. Peshawar________
Repatriated to Peshawar High 
Court. Poghawar 
Repatriated to Peshawar High
Cniirt. Peshawar, '_________

■posted, as Presiding Officer.
I flhnur Court, HaHpur. '

: the competent authority has further pleased to order the ' .

ConsumerJudge.
Court, D.I.Khan

PiluhammadMr.1. •
Aamfr Nazir. 
Mr. RafiUliah..

consumerJudge.
Court. Bannu

•1 1. li .Consumer1 .■Judge, ;
Court. Kohat.________
Judge. • ■ .Consumer 
Court. Nowshera. - _ 
Judge. ■ - Consumer 
Court. Haripur______ i

•Mr. Aftab Afridi.3.
1 •Mr. Rajab'AliKhan.4..

Mrs. FarahJamshed..5.
I

Consumer.Judge.
Court. Malakand.

■Judge,■
f^nurt Charsadda

Mr. Muhatpmad Iqbal
Khan.
.Mr. Badruddin.

6. t
• Consumer

7.
:

• ConsurnerJudge,
Court. Lakki Marwal_ 
Judge, Anil-Terrorism 
Court. D.t.Khan; , 
Judge. Anti-Terronsm
Court. Swat. ______

•Presiding 
' I abaur Court. Haripur 
District & sess^ 

I Judqe

Mr. j Muhammad 
FarhaiUilaji Khan. __ 
Mr. Auranizeb •

6.

9. I!
Mr. Zafari Iqbal Khan.10.

l

Officer,Mr. Azhaf Chan.'11.
'i

MuhammadMr.12.
Hussain,

Moreover,2.i following, adjusth enls:-t id Karak vritl be • presided over by Mr. 

Marwal will be presided over, by Mr.

Consumer Courts, Bannu and 
Badruddin.

It Consumer Courts. Tank and Lakki
• Muhammad FarhatUllah Khan. - ^ c. Rhah

,11 Cbnsumbr Court. Malakaod »in ba juasMeO over by Syed Zaroarrud Shah.,

I'.5

r

> ■ vi:
. , . VII.' SrerraSmCo™;-.' Svra. vril'l be p^adlded'over by Mr. Muhammad Aril. ' ' 

khan. Judge. ATC, Swat.
.CHIEF SECRETARY

ernmentof.khyberpakhtuj^w^ ^ ..GOV

i
*
!
t I
I

I

-1
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Government OF 
Khyber Pakhtunkhwa ■

gflTABLISHMENf DEPARTMENT

»•

I k
f

PAGE-2.
j» Endsir No. & date even
Ii Copy forwarded to the;-

1 Principal'Secretary to Governor. KhyberPakhtunkhwa.
2. Principal iSecrelary to Chief Minister. Khyber Pakhtunkhwa.
3, Secretary to Government of Khyber Pakhtunkhwa. Law Department.
4 Secretary to Government of Khyber Pakhtunkhwa. Labour Department
s: Secretary to Government of Khyber Pakhtunkhwa; Industries Department;
6. Registrar. Peshawar High Court. Peshawar.
7. All Divisional Commissioners in Khyber PaRhluokhwa 
8 Accountant General. Khyber Pakhtunkhwa.
9. ' Presiding Officer. Labour Court. D.t.Khan. Bannu; Kohat, Nowshera,

Malakand, Charsadda Lakki Maryvat
10. Consumer Courts. Bannu, Karak'Tank; Lakki Marwal. Malakand. Swat,

Charsadda, Nowshera, Mardan. SwabLAbbottabad...
Anli-Corruplidn Establishment Re'shavyar.

I

'11. Director 
12.DirectorCabour, KhyberPakhtunkhwa. /
13; Deputy ddmmisslbner. concerned. '
14. District Abcounls Officer, concerned. •
15. Director information. Khyber Pakhtunkhwa.
16. PS to C^ef Secretary. Khyber Pakhtunkhwa. . •
17. PS to Secretary EslablishmenVPS to SS(E)/SS (Reg)/PA, AS(HRD)/AS(E)/

■ OS(E.)/D SfHRD Wing) SO(E.ll). SO(HROJ) SO(HRO.tl) E&AD. ■
■ 10. PS to Sfcretary (Admn.)/O.S'{A)/SO(Secret)/Estale Officer/ACSO Cypher/Oy

DirectorjfilT) and Director Protocol Administration Department.'. .
19. Officers concerned.

■ 20. Manager, Govt. Printing Press Peshawar.

\

V
i
t

4
t

- hch-I
5

'• (Kashif Iqbal J.iLANi) 
SECTION Officer (Estt-I)

. PH:.&FAX#091-9210529

I

a

/ » 
. nj

/

I

.•i

I
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Peshawar High Court. PPQhawar
t

Order1
I

Dated Peshawar the 13°* January ?iii7

Hon’We the Chief Justice and Judges of this Court
, are pleased to order the

posllngstonsfen, ol lh» lolWng Jgalcial Ofiice,s to Ite pgMc Initossl. wim Immedtole etett.
i

I

1 H^s of Officer vriU
*1 ilasiniutfni)

Mr. Muhamniaij AAi
Khali. Oisiiict S Sessions 
Judge

Freni To nosarksI
1
t 1. On repatrialion (nun 

Provndal 
GovemmenI 

On repatifaiion (rom 
Pcovindal 

GovemmenI

Swabi Trans/erted and posted as District 
A Sessions Judge against the
Meant DosL _________
Transfeired and posted is LegaT 
Ornttsman, Peshawar High Court, 
Peshawar against (he

Syed Anees Badshah 
BuXl|3rl District a 
Sessjons Judge

Mr. Auiangzeb Khaliak, 
Oisijia A Sessions Judge

2. Peshawar Kgh
Cout

vacant

Tratisfened and posted as Oinriet" 
a Sessions Judge vice Ko. Id t

t

Transleired iiidpostedw'o^”
a Sessions Judge vice No. 5 j
-- I

Transletred and posted as'oso"! 
Pdshawaf High Court. Peshawar.’!

post3. On repstriotion Irotn 
Piovindal

,, —_____________ GovemmenI

—-J?-------- -------------- Government
Mr. Muhammad Yowas 
Khari.[0istjfcl4Ses5tan3 
Judoc

Tank
4

A. Kohal
!

5. Kohal Peshawar High
Court

Mrs. Mujiecfa Abbas], 
c a Sessions Judge

6. On rcpalrialion from 
Pmvinciat 

GovemmerU
Kesh^High I Consumer 

Court, Swat

Charsadda Transfer^ and posted as Oisin^ 
a Sessions Judgo anamsi 
vacanipost. __________
Relieved to fon his >7^1 
assigraneni as Judge. Consuracr I 
Court. SwM.
wseved to join his new' 
^Ignmenl as Judge. Consumer

■Court. Kohal____________
Relieved to jobi his |57 
^uneni as Judge. Consumer
Court Mansshm__________
Translened and posted as OSD 
Postpwar High Com. Poshowar.’

Oisiric
II inv

S^&manud Shah, 
Oistricija Sessions
JudoeADSD_________
Mr. Aftab Afridi, OisWct a 
Sess^ JudgefOSO

7.I t
CourtJI I

f 8. ' Peshawar High Consumer 
Court. Kohal

\ I
Court[

Mr.Bab»AJiKha». 
OisimrtJ Sessions 
JudoerOSP
Mf.AsadHamwd, Disuici 
a Sessk ns Judge

9. PeshawarHigh Consumer
1 Court Court.

Mansehra 
f^shawar High10. On repatriation Itoffl

Provlndat
Government

PeshawarHigh

CourtI

I Mr.RnjabAlKhan. 
Disiricl AiSessiofts 
Judoe.-OSD 
Mr. Sohal Srierv Noor
Sari. Ohliict A Sessions 

dSbC

11. Consumer
Court. 

WoiYshera. 
Cmsumer 

Court, Maidan

Relieved to join his new j 
assignmem as Judge, Consumer i 
Court, rfowshera.
ReSeyed to join hh 
®s®9rtmenl as Judge, Consumer 
Court Manlan.
Helwved to join his r.:..' 
WlgnmeM as Judge, Consumer
Court. Bannu________

Cortsumer Relieved to join his nen"
Court Kanpur essignhienl as Judpe, Consume;
- Com MariouT.

CourtII
12.i Oir Lower

newi Judo OazI
13. Mr. RaCudah, oislrirt A 

Sessions Judge

I Mr. Tarlq Parvca Baloch. 
; Oistricta^essions Judge

Hangu Consumof
Court, Barnu new

Tank

J
J
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Note:

1. JiS!!12.t?.s;ssrs;r'
By Order of Hon'ble the Chief Justice & Judges*

t

t
(Pazal Subhan) 

Acting Reolstrar
IEndsliNo. 2^ijo££_/AtJmn

Cgpitlomuetd lir
t

Dated Peshawar (he 13-

*. rtio SttreUiy to Oprtmef al Miititr P»Uiin>itt,.- 
1 J^P»'*«WQ*^Conmij»Jotw,KhjbuPa«unlki«|i«lu—,

« ^ Wth Cow. PeihiMf

JJ. TaiOttfctneoncefertbynint.
It. ra*Obicte(Han:iiOM,Pahiiar.

(
t

i

•I

.•• .* >. ..
(Fazat Subhan 

Acting Registrar
?

i
t
I
t

tI
II

1 )
I

I ♦ t»
J t

rt f
F:

^4 ^i
iI

r ‘ -I.

I

I

J
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GOPERM2EWT OF KHTBER
zmusTjms, comsRCE & jsDUt^rioj^

PEPARTIOENT, PESHAWAR

Dated Pashawar the, 13- October, 2016

„|,nerr«.Od/2016 Vol-VU. - In pursuance of the
High Court, Peshawar letter No. 10743/Admn dated ®
nlsrer/VosUnk order of the Judges Consumer Courts (BPS.21, rs hereby .ssued

. with Umnediate direct in the pubUc interest-

WfUTKFSCAl'HOK
1

*
I
j

I

-i! ToFromgft I of Judicial Qglcer
____ ^^1^ —

Syed Kamcl'Kusaain Shah
_______ I_____________

2. Syed Aqeel Shah

Judge, Consumci' Court, 
Swabi against vacant post 
Judge, Consumer Court, 
Tarik against the vacant 
post
Judge Consumer Court,
1 jtrtg Marwat vice No.2 _

District Si Sessions
Judge (BPS»211. 
Judge Consumer 
Court Lokki Marwat
fBPS-21)._________
District & Sessions 
Judge fBPS-21). _

1

Mr. M\ihft"3mnd FarhatuUah 
Kb an:____ I

3.

ti

Secretary
Industries, bommeree and 

Technical Education Department
so jl(!SB13:94Z2016VoMra I W ?? '’'Led 13- October, 2016

( 1
i
1

Endst: Ko
t

Co ?y forwarded for information and necessary action to:-
Thl Accountant General, K^b«P^tur^wa^3h^
The Registrar Peshawar High Court, i'esnawar w/*
referred tn ah'"'- ^ , i.
Ali Judges of Consumer Courts in IGiyber Pakhtunlthwa.
D^etoTndusfrks^ Commerce, Kliyber pakb^^wa, Peshawar. 
District Accounts Officer. Swabi. Tank and LakJa Marwat 
P.S to Secretary, ICSsTE Department.

1.
-2.

-3.
4.

•. 5.
1 . 6.t

7.i
I

I

t
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industries, PESriUBMR

■ Dated Peahavrat the 9“ Hovember, 2016

I

I

. •II wr>TTFlCATlON\ > of this Department
18-12-2014 and

In supersessionI Vol-VIl-
notincatioa Nos. SO.U(IND)3.94V2013/VoI-P//169-

SO-IUIND)3-94/2013/Vol-V/13S76-616 dated 20-
3 of the General
plaascd to declare • District & Sessions

Protection Courts in 

under functional

.34 da^d 

10-2015, and in exercise of
Ho

i Financial Rules Vol-1, theNo.
conferred under Rule 

has been
I • the powers(

Competent Authority
. . Judges/Presiding Officers (BPS-21) of the

Khyber Pa)thtunlth\.a, as Drawing and Drsbursnrg Offices
■ classificadon04,&ono,nicAjrairn-0.44-Mining&Man,^™

■ 044301-Administraacn tor all object classffi=aticns.w.thunme..
1

following Consumer

-0443-Amistration-
4 diate effect:-I
t

{■
»*

1 It

Peshawar
Nowshera

•District &' Sesbinns judge, Court ~

!i.a::

i
1. r.hArsadda
2. ■ Mardan'

Swabi
Malakand

3.
4.

\5.
Swat6. •
Chtiral7. Hariour
Abbottabad8i

9,
Mans^ra10.
Kobat11.
Karak12.
Bannu13.
T.aidd Maru'at
n.l.Khan
Tank

14.
15.
16.
17.

■ Secretary
Indastrles, Commerce & 

Technical Education Departmen.t
1

I

Endst; Ebrcn Ho. fe Pate 

Copy forwarded to:-
A ^ Kh^ber.Palfbtunkbwa, Peshawar.

_ 2 S'jud1'ctc“ns^^='r:Hiu^sihKhybcr P^

3. The Rcgistiax Peshawar High Court,
4. 'The-Director.-Industrics^Comincw^^^M Charsadda, Mardan. Swabi,

LarSal. Abbottkbad Mansehra, Kohat. ICarak.
WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.p<Ji
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AJI cominuuienhwtr^'Ri'Jil he
uaaiwseii to the llcelsirnr r«lH.«-ar 
J lich Court, I'ulio^var nml nut to any 
iirficlnthynnme.

The
PESHAWAR BttGH COURT

' Peshawar 92ioi*tu*ria
02101US
oaiiUIfl—

■Ww.poshtiwafhlghwuaeov.ptr
infoeposhawartilghccurtcov-ph

flheBsh9gman.c(Hn

Itbtobt

Pnx!

I
J

J ..\ !
■ Dated Pesliawar, ...... /2016\ 1^0.. .f. 3 ^ ^ \/B&A • mI

I

I

[ To.i
All the Dfslrlct & 5c5sic.is JudgeCs) / ZHI- Qa^Ks) 

” InlheKhybcrPakhiunkliwn.
!
!

2. All tltc J4‘^82(5). Ar--:Tc:v-.
Ill ihcKliybcrPoklttuaKl.wn. 

TUcAtld'ii;our.Ml:yls:.-:./(s), ,
Peshawar* High Court. Abbolhibzd. D.. UiLiuu 
and Mingora Dor-ul-QaM. Swat Benches.

II
1.1

> 's'»•*/»CcS
I

I

3.
I *.

4. \I

.*■ J.
2ljVr‘»rvTc (s) Consumer Courls, 

yber Pakluunldiwa.

All the S color Civil JudgeCs),
In the Khyber Pakhtunkliwa.

:U’'5. Tltc Jud 
In die KJI

6.

VTT An 201641/ atisteOT.-v H r a siiriKS TORgmAM^Subject:

I Dear Sir, foAvard lietcwilh letter 

die Budget Officcr-l. Govt of
the .subject nolcd above, I cm to 

aeived l^oni
■With reference .to

MoBO.yFD/3-8/20l6-n dated C-1-07-iC\3. mz

K,,,b=,Pa.Vhmn«.WB,FiaB„=e.Dep«^
*
I

1^2
i?m?|?T?.OTSTRABPnH. Sis nbovcL; ] -*

t
*.
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(

NO.BO.I/FD/S-8/2016-17 
Dated Peshawar the 04.07.2016

i

] ____^=fi] 1] The Senior Member, Doa^ 'jf Wiyberp^^^^
1 2) Governor KhyberPakhtunkhwa.

D a n 31 The Principal Secretary to ^P^Ywinlste? Khyber Pakhtuntowa.

-sje-ssj-vs—w
/ 10) The Secretary. IJoylnclal Assemo^. tribunal Peshaw-ar.

U] S: SS°rJ,Sb- Public Se.ice Commissi^, -

Peshawar.

rrmtiMY/fl' 'iTP-niTv MEflS.iiBF'i FOR riwAmaiJEaiuia^

s

\..
1

y

Sub)ect; -

from 1« )uly, 2016:-

Dear Sir,
I am directed to

i
Ii

1, Thc-c shall he complelc han on creahoh of posts eacept posts ropulrcd for 

pletcd Developmental Proiccts.

I
!

t com
treatment abroad on Provincial Covernmenes

2) There shall be complete ban on
expense.

3) There shall be

4) participation In w 
funds will be banned.

5) There shall be complete ban on holding Seminars 
Hotels involving Provincial funds.

t
complete ban on purchase of new vehicles.

orltshops/somlnars and training abroad Involving provincial

and Workshops in Five Star

i

(•6) All ^mlnlstraUva Secretaries ^t"'rrcofu« “^Tf
Bodil, .being *“Xee reSly' under intlmaUon to Finance
Zl rent! as“o ensuSrTERNAL AUDIT bf their respective Deparboents
/Org;

7) To a. 
convene
concerned Departments.
No a ipolntment of contingent 
financial year 2016-17.

nlzations.

:r::o“n^i7Sg7t;rrnrdV=Sisr«v“!

\

paid staff shall be made during the course of the 

gainst leave vacancies without prior approval of
7'=)

I
No appointment shall be made a 
FinUce Department.

Ao) Noia'ppolntment will he made aplnst va^nt posts (eacept Oass-lVl without 
obtaining NOC from the concerned Surplus Pool.

\ (Canal: Page-2J

BiMaaWMMO I MM
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(

••
iliI . Fm NO. :09192433S3FROM iDIREaOR INDUST AND PStTERCE1 r

1
4

\
I

sI ;;
diiusctobate -

IMDUSTRIES
KHY13ER PAKHTONKmVA. IESIIAW

Doled. __

1
.. i

I . :lW/07/201C.I< 2
! ■»

s

To Court, Peshawar.
Chursaddn

1. The Judge Cnnsamer 
2 The Judge Consumer Court.

Judge Consumer Court. Mordan

Court. Mainland

]#

•ii 3. ITjc
4. The Judgo Consumer
5. The Judge Consumer
6. The Judge Consumer
7. i-hc Judge Consumer Court,

'cI

Court, Swat !'i *I
I !*

Court, Kobat V
L

LaUciMarwBl H
r'I M1

titt *7?% II ■pOTF.RVp-W 

I oin
Pnkhtunkliwo, Indusuies. Commerce &

H«0.5/78 1 S.07.M.6 -
a,cp„.ofDrivc,forCa™»crCo»m.=h=.uW

i.4Subject; • !GovL of Khyber iofficer (Admn) »
Ihe Sectioni directed to refer to U letter No.E&AtlHn)2- f} •feehnlca] EduenHon Dcpurimw

and to say that the date o
1=r interview for I s;Kned / canccUcdonlft.07.20l6ha3bcoapostpo P:i
f
MI

will be Infonned nccordmgly. U
Ii!

It : li?

r• U ■

•• .* I

r(
!;
i.

I

<> I

„,oov.orKh,b»P^-^-“=”

C.c. 10 :• :»

Tee
{ 2

^:SiuS!:'De?Sn».r*.™r.r. \Z. Mr. r&Te :•
t •

f1 ♦

*
?I

I i
t
ii«iI •f

II

!.
V!.
:•
f
i1 *

i
I

iI :

il
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SFSSIQNS JUDGE. COlMSUf^^PR COURT. KOHAI
PRESIDING DISTRICT &

House No.52. Sector-Vl, Gale No.3 KDA. Kohal 
Ph: offi2-5«JJ2, fa: osn-siJJS

Dated 14*" July, 2016t
yCC/KT; Ref#

The Registrar, .
Peshawar High Court,

Peshawar.
♦

independence of rnUNSUMER

To, KV'3r-,-- - .r. ?'
(

rniiRT FROM EXECUTIVE.
Subject:

Dear Sir,
, Obvious that for tho tinso being, thb executive

Consumer Court iies | with the nooartment of said government. It Is
Industries, Commerce & Technical Educa ^ij^Van role of government vIs-S-vIs 

considered opinion of the undersign executive in contemplation of the
the consumer Court, it is n°t independen 1:7=0 farlva,oped through rulings of 

Constitution of Pakistan and the pr become expedient to highlight the
the Apex court of Pakistan. Therefore, ,be anomaly about
constitutional^and lq=l^pos,tion_^^ and ensuring its Independence from

Executive in due court of time:-

chall be referred as Act) within meaning of section llA 

be presid'ed by o Disuict & Sessions Judge."

about control and

supervisory
I
i

. (i)

I

0? t^: EOV— except the au^i^,

fudge” oirring in section llA does not imply the ve^tmg o POwer 

the Eovernment for posting of O&SJ when it is compa 
statutor^l Uvisions under other laws for establishment of “umjnti 
ap^intl'nt of iudges thereto. Section 9 of the Code of a.mina. 

Procedure 1898 deals with establishment of a Court .
aoooIntT. nt of a judge of such court which provides: 'W The Provmaal 

IJ; LhUsh a court o/.^ess/on for every sess^s

(ii)

i

P38« *3 - of - 3-
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to

nd appoint a judge of such Court." Section 5 of the uVif 
, 1962 deals with District Judges and provides: "Government

urts.dlvisioOi c 
Ordinance
shall, in consultation with the High Court, appoint as many persons aslt . 
thinks nelessary to be District Judges and post a District Judge to each 

district:" In both the provisions referred befofe for comparison, the 
power of appointment has been specifically mentioned, which is not the 
case as fa ^ as Consumer Court is concerned. Needless to say that control 
and sup'irvision of the Court of District & Sessions Judge, 
notwithstanding the given statutory powers of government, lies with the 
High Cou4 after separation of Judiciary from the Executive since long in 
light of Apex court's ruling in Sharof Fridi case (PLD 1994 sc 105). It is 
highly anomalous that the government even having not been given 
statutory power for posting of D&SJ to preside the Consumer Court is _ ^
exercising such power and control over the said Court. l'-~-

I

■(

*

1 (iii) That in view of the anomaly pointed out in the preceding point, It 
necessitates to have recourse to the Constitutional and legal 
requirem snts for removal of such anomaly in due course of time. To 
meet wit< said purpose, it apt to cite Clause (1) of Article 175 of the 
Constitution of Pakistan as reproduced hereinafter: "(1) The™ shall be a
Supreme Court of Pakistan, a High Court for each Province [and a High Court for the 
Islamabad Capital Territory] and such other courts as may be establish by law." When 

the control of Court of D&SJ established under by law already cited 
above lies with the High Court, then it is quite befitting that control and 
supervision of Consumer Court may be taken over by the High Court; 
which is otherwise reasonable in absence of power with the government

For the sake of

I
!

\

i
about posting of D&SJ to preside over such Court, 
further clarification, it significant to point oiit that Consumer Court is not 
an administrative court within meaning of Article 212 of the Constitution 

of Pakista So, the control and supervision of government of Khyber 
Pakhtunkl wa over Consumer Court Is not justified from any corner.

t
I
1
i
!

(iv) That besides absence of Constitutional apd legal Justification with 
government to exercise control over Consumer Court, It Is also against 
the spirit’, of law i.e. Consumer Protection Act. Through Khyber 
Pakhtunkhwa Act No. XVII of 2015, the forum of Director of Industries 
and Commerce, Khyber Pakhtunkhwa has been provided with powers 
under sections IIB .and IIC by the same amendment. Any person 
aggrieved from order passed by the Director, unde sub-section (1) of 
section llA of the Act, has been provided with right of appeal before the 
ConsumerCourt against such order, within meaning of section 17 of the 
Act. Who will bring It In the logical domain that the same Director 
judicially subordinate to the Consumer Court has been vested \Vith all 
powers by the government to exercise administrative control in affairs of 
the Consumer Court which is superior judicial forum as regards the 
Director? Moreover, the Director besides his independent powers of

\

i

1

i Page - 2 - of - 3-
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Court within meaning ofI inauirv is also under direction of Consumer 
Serti^ lie of the Act for the purpose of conducting inquiry.

1
}

weakening the confidence of public at large in the Court.

undersigned respectfully avers that it not
possible for hi. to ogree to the control t Xested^h"'“7.

Authority in the Peshawar High Court Peshawar

W)

t

With the foregoing points, the

}

I
(AHMAD SULTAN TAREEN) 

PRISIDING district & SESSIONS JUDGE 

CONSUMER COURT 
KOHAT

Dated: 14.07.2016
ends*.. No 
Copy lo:* nd Technical Education Department, Peshawar.

All iudpes Consumer Courts. KhvberPaXhtunkhwa.

-n., Prl-..= P«hs».r. 0
■■A •8. The Olrecior. In

9. The Commissioner icol at, Kohat.
10. The rieBlonal Pollce'oiTcr. Kohat Range, Kohat.
IL The Deputy Commissioner. Kohat.
12. TheOlstflct Police Officer. Kohat
13. The Assistant Director. CPC, Kohat;
14. Tite Industrial Development Officer. Kohat.

V

15. Office File

TAN TAREEN)(AHMA_
PRISINDING DISTRICT & SESSIONS JUDGE 

CONSUMER COURT 
KOHAT

page - 3 - of * 3*
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1 iuiiiiicHThinsslw*t*r h PAll cnui- , ,

..fn-iptliviiniiic. -------------

The
PlsgilAWAR HIGH COUKT

gJShi «aiOl49-58 
i)210US 
<19.10170 

Peshawar
@ orn 

Vma
—Sw.pesliawntW6HW“n-fi®’'P‘‘ 

l[\(oeposhevrafWel>“'"^Gw-t* 
ptieftshaemalUccm _

1

/2016Dated Pesh the I

/Admn:No.}
:

To:
\

^l;v^P»3ud.da, Academy, 

Peshawar.

LOMiNAnon OF mm Y PRPM?.X^ PTCTPtct ?i
Subject;

F
Dear Sir,

letter N0.313/KP3A dated 22.03.2016 

been pleased to nominate 17 newly
I am directed to refer to your

say that H9n'ble the Chief Justice 
otad District & Sessions Judges/Zllla Qazls, as par attached list, please.

has
and to

prom

SncEreJ/v™*^

ADDinONAL REGSTBAR (ADMN) 
l^ppflTsmAR

Dated Pesh the
^_y_^/20i6

Hndst: No5^2Zl:^2^i^/Admti:

the officers concerned by name.
alongwith enclosure forwarded toCopy>

t

y
imONAL REGISTRAR (ADMN)

FOR BE

J

* •• • f.-.- •-.?

I
I
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I

II
*
i

List of Newly Promoted DSjs

'* Judge. Consumer Court. Mardan

Disst fit Sessions Judge / OSD. PHC
Peshawar._______ ____________
Presiding Officer, Labour Court. 
Malakand Division at Swat

Judge, Consumer Court, Harlpur

Judge, Anti-Terrorism Court, Matta 
[Swap [At Central Prison ^ardan)

judge. Consumer Court. Nowshera

t

SfNd!
i

Mr. Aurang2eb l^attak1

Mr. Muhammad. lamlr Nazir2

3 Mr.Aurangzeb

i

Mrs. Muneera Abbasl4
I1 Mr. Aamer Nazir Bhatd5
4

Mr. Asad Hameed Khan6

Judge, Consumer Court SwabI

judge. Special Court. Peshawar 
(Under Protection Pakistan Act, 2014)

Mr. Tahir Mehmbod7

Mr. Muhammad Arshad8

District St Sessions Judge, KarakSyed Kama! Hussain Shah9

UkkiJudge, Consumer CourtiO Syed Aqeei Shah

District fit Se.sslons Judge, Dir Cbower)Mr.SohailSheraz Noorsaniil

Judge, Consumer Court, MansehraSyed Anees Badshah Bukhari\ 12

CharsaddaJudge. Consumer Court 

judge, Consumer Court Karak

Mrs. Rozina Rehman13

Mr. Muhammad Naseem14i

Judge, Consumer Court ChltralMr. Aftab Afi'ldlj15
Director PfiiD. PHC. Peshawar.

Addl. Director, Federal Judicial 
Academy, Islamabad.

Mr. AshfaqueTaJ16

17 Mrs. NusratYasmeen

1 •(
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* I;i All coniinunicnliuiii sliiiulJ be 
ntidrtsjcil 10 Hie Kce'-.imr Peshawar
High Coiirl.l’cslib«n.:mi1 nnl joony
nf^clallirnuiiif. ___ ^_____

« The
isSHAWAK HIGH COURT}

f

.5
I Sxch: U2I(IM»*lj8

)tr: B2H)iari
_______

v»wv».pcanQv»3th^'‘Ju»»*lio»-Ph
lnIoepBShow3rtil6li«iurl80»-P*'

nheBSliggroall-ewn

» Peshawar1

«i^'ni70
■

3 n 4
Dated Peshavrar the

A\>
I
1 No,

1

To
■ All the Dislricl & Sessions Judges.

Khyber Pdkhtunkhwa.
.; r

yZ^ • All the Ex-Cadre Judicial OfTicers.
^ Khyber Pakhtunkhwa..

mirrfhavior anh unpleasant attitude of judicial ofpic.er^

■ i am ditkted to refer to Ihe subject died above and to say Instllulions are made and 

shaped by Individuals and individu3ls..m lum. by possessing the traits of highest ctiamcler. The 

independence of judldary demand,of all the judictal officers lo behave In a'.manner befitting otan 

umpire as it is the need of the day. AJudiclal officer should be God fearing, law abiding, abstemious, 
truthful of tongue, wse in opinion, cautious and forbearing, patient and clam, comptelely detached and
balanced, faithful to his words OTd meticulous In his functions.

But unfortunately Instances have come on the notice of Honhle the Chief Ju jUcb about 
misbehavior and unpleasant altitude of the Judicial officers Inside and outside the court, wliich tarnish
the Image of the concerned Judicial officer as well 83 Institution.

1 am directed lo ask you lo improve your conduct/behavior Irwida as well as outside the 

court and In fulure. If any complaint in respect of insulUng and unpleasant behavior of Judicial officer Is 

reported then sUlct legal action will be taken against him.

1.
i\f.'\I •iVv-: »•!

y.
■V,

1

J.

■ I SUBJECT:-
;
i

•1

♦

(Muhammad Ayub Khan) 
REGISTRAR

'
I

I

wrurt fcMirfUswAU lit Oilli i«*»»Cia
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I

1

,N THE CO^kT OF DISTRICT SESSION JUDGE 
CONSUMER PROTECTION COURT NIARtlAM.I

j» >rtgeiftg QRDER^

, <nr its Judicial functions since 10
This Court will remain do However the following

cases and for other offlWal business of the .Hlee.

S.Ne. Nante of OHIcer/Offlclals Designation

Sabir Shah 
Arshad Iqbi I 
Mushtaq All 
Mohd: Arif j

Salma

Ishtlaq All

i

i

Duty Roster. 

10.8.015 to 16.8.015Assistant. 
S/Clerk . 
N/Qasid 
Assistant.

I

•do*1.
•do*5

17.8.015 to 23.8.015
2

-do*S/Clerk
i 1
I •do*N/Qasid

24.8.015 to 30.8.015StenoZutfiqar All3.
•do*i N/QasId! 1 Afsar Khar

{

Sd/*
1 Judge consumer ^urt Mardan.

Dated._£39Lj&_/2<>''=-
Court.(M). 

Copy of the above Is forwarded tO;

1. PA to Director Industries

Endst:No..

7
I

& Commerce Khyber Pakhtunkhwa
1

I Peshawar. | _ -
2. Administrative Officer Hqtrs: Office Peshawar
3. Assistant Director CPC Mardan. 

Offlccr/Offlclals Concerned.

y

I

4. The------  ,
5. File N0.1/1-CP Court(M).

(Anwar Hussain Khan ) 
ct Session Judge Consumer Court 

Mardan
Di:

1

i
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DIRECTORATE OF 
INDUSTRIES AND COMMERCE 

KHYBER PUKHTUNKHWA, PESHAWAR.
♦

{ Dated.«5^®^/2015.
/6/896-DI-Admn\ No.

I To
i The Judge Consumer Court, Peshawar.-. 

The Judge Consumer Court, KohaL 

The Judge Consumer Court, Bannu.
4. y The Judge Consumer Court, DJiUian.
X ' The Judge Consumer Court, Mardan.

The Judge Consumer Court, Abbottabad. 
The Judge Consumer Court, Swat

1.
!

2.
I 3.

6.
7.

SUMMER VACATION.I Subject:

Kindly refer to the subject cited above and to request that the schedule of 

summer VacaUon 'of your courts may kindly be intimated to this Dir^te for inio^

please. /

Jao)
AdminHlrative Oflicer, 
Hqtrs OfTice, Peshawar

Dated.
♦ /2015./6/896*Dl-Admn

Copy forivarded for information to PA to Director, industries & Commerce. Khyber 

Pakhtunkhwa, Peshawar.

Endsti.No..

Administrative Officer, 
Hqtrs OfTice, Peshawar k

I

I
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J

» IN TWE COURT OF
oisTRia SESSION JUDGE CONSUMER COURT MAROAN.

i

i

*7 /201S.Dated1/ 1 I i'General/CCourtlM).

i
1
I

OFFICE ORDER.

t
distributed amongst the following official wtllch b

rhfe Court routine work has 
'no ed against each with immediate effect.

Accounts/Attestation of photo copies as allowed by 

the Judge.

; Reader/New cases taken & enter In relevant register 
work Mardan District,

Sabir Shah Assistantl:

Mohammad ArlFAsstt;} 2. Computer

Reader/New cases taken & enter In relent register 
Computer work ttS-dM District

To Maintain all record, summen,warrant,Dairy,Despatch

1

I

ZulfiqarAll Steno3.t

Arshad Iqbal S/CIerk4. Etc:
To Maintain all record, summen,warrantOalrY,DespatchI

Salma S/Oerk.5: Etc:

All the OfRdals are noted for strict compliance.

{AnwTar bis^i^RhstO^ ^ 

District Session Judge Consumer Court 
Mardan.

i

I
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All cnmniunlculIniiJ sho'trW'ITo
u»lilrc«cU If* llic Rechlrnr Teshnwor 
MlQb Court. l’v5hnu-urnnJ not loony 
iifnciiilliynninc.

Thei
> IPESHAWAR HIGH COURT 

Peshawar
i

lilxuh: g:210]40-l>6
orri 0210196

0210170Fnxt
trww.pBSluiwatblghcouTtgov.ph
InrodpeshawgitilehcourLgmpX

phcpshgemallcom
1 Dated Pesh the L3i&L.lVi'^M.., •** ^it^ L/Admn:

/ •

To:
All the District & Sessions Judges/
Zilla Qe/zls In the Khyber Pakhtunkhwa.
All thi judges In Ex-Cadre Courts,

In the l^hyber Pakhtunkhwa.

I nW PTSPQfiAL RATE.

1.
\
1
1 2.

\
S •t •

Subject: kV .

i .
Dear Sir,

llrecled to say that while perusing the preceding weekly, fortnightly and 
thiy Institutlon/'disposal reports of the subordinate Courts, It has been noticed that the 

been considerably decreased. Hon'ble the Chief Justice has shown great 
that the performance of Judicial Officers regarding disposal rate would .

I am
mon
disposal rate has 
concern and directed 
be reflected In their P ■As.

I am further directed to say that the guidelines provided for expeditious
binding on all Courts, therefore.dispensation of Justice under the National Judicial Policy 

the Courts should Ifnj rove their performance with regard to timely disposal of cases.
are

■

IMADAYUBKHAN)(MUI
fiB

I

♦

.J

liD0,y«a] Qfrv^

I
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L..,.. n. ,unGE5 coMMcouaisHaBmgaaJois.
mimiiTPS of THLM

& Commerce / Focal Person on
courts in 

Learned

with the Director IndustriesI
A meeting was held 

09.01.2015 at- - ,
administration of justico and to 

District & Session Judges, in the

facilitate consumer10:30 AM. with the agenda to
remove the difficulties being faced by the

of the newly established
establishment and function

f ■Consumer Courts. |.

The following attended the meeting

- Mr. Anwar Hussain Distt; & Sessions 

. Khwaja Wajihuddin Distt 

• Mr

. syed Zamrud,^hah Distt; & Sessions

. Mr. Shoaib Khan Distt; & Sessions Judge Consumer 

Akbar Distt: & Sessions

■i ■11

' V .'f-

Judge Consumer Court, MardanI

Judge consumer court, Peshawar.

Judge Const mer Court, Swat 

Judge Consumer Court, Bannu 

Court O.I.Khan

! : & Sessions

. Muhammi d Adil Khan Distt: & Sessions

Judge Consumer Court, Kohat
. Hafiz Naseem

Abdul Rauf Jan Administrative 

Commerce Peshawar.

of Industries andOfficer, Directorate
• Mr

discussed:-The following Issues were

fctablishment issuer1.1

reLilrltaff irjlut'rstating that besides sanctioned pos., the 

following posts are also re.uired for administration branch besides Registrar

1
1 Senior Clerk

ii) . > Junior Clerk

iii) . Dispatcher

Naib Qasid

i).1

iv).I
a record keeper / senior clerk, 

serving agency has also
It is also stated that for record room there shall be 

Junior Clerk /copier/examiner and a 

to be established to be headed by a

record lifter. Process 

Naib Nazir, Process Servers and bailiff.
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y
about lack of law-books and desired

rhe Learneci Judges also informed the chair 
ihat sufficient amount may be piaced in the budget for the purchase of law book, 

cagazine aid journals etc. A proper library may be set-up with a Librarian.

I

*
1

facilitate the 

in-charge/clerk. Further a well
information centre in the Consumer Courts to

That there shall be an 

general public about their petition etc. with an in 

trained Accbuntant may be appointed In each court.1 1
dges that SNE will be prepared and necessary staff will be

also Informed that 02/3 staff
The Chair assured the Ju

t
. It wasFinance Department for sanction

/official hJ ve been posted in each court as

appointmt nt is in process. The 
courts unaLle to understand the procedure, language and legal terminologies,

affairs of the coiirt smoothly. They desired

sent to(
stop-gap arrangement and remaining 

learned judges complained that staff posted in the
j

1
!

I causing them difficulties to run the
with the constant of:ment shall be made on merit regional wisethat recrui

list/seniority list shall be maintained by
judges. However a common 

oVate. The Chair assured that all recruitments will be merit based and 

for inclusion of Judges/nominee in the appointment committee

- concernec

the Direct 

the suggestion 

will place to the authority for consideration.i

PI iPrHASE OF VEHICLES AND FURNITURE.EIC2.
availability of vehicle as well as other 

not being processed at District Accounts Offices for
The learn'e i judges pointed out about non-

t

necessary article. The bills are
want of idvance sanction. The chair informed participants that consumer courts

from the authorized dealers, for which an
I
i

purchase vehicles of 1300cc1 may
amount (f Rs.1800000/- for each vehicle is available In the budget 2014-15 

informed tlat case regarding advance sanction has already been granted.

. It was

J sufficient amount has been allocated in the budget 2014-15 for purchase 

. The DDO utilize the same after fulfillment of codel formalities, it
Beside1
of furniture etc
was alsoj told that office timing is 08:00 AM to 04:00 PM and that the provincial 

government have authorized holidays on Saturday and Sunday. The Courts may 

. The winter and summer vacation will be availed as per Judicial
follow the same

t observed by the other courts. The Learned Judges may avail other 

per entitlement by intimating the same to the

I calendar; as 

leave, i.e. casual leave etc, as 

Director of Industries.I

I
f
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The Alt coniniiiiiicalion) iliould l)«
addressed lo (he Regisirer Pciliuwn. 
High Courl, Peshawar and not (oiiny 
officlalbyname,

ii
PESHAWAR HIGH COURT 

Peshawar
fi!•(
•s

Exch: 9210149-SN
Off: 9210135
Ffue: 9210170

;.V

Xi www.peshawafflighcoufi.gov,pii
lnto@D(sh8wsrt>lgncovn.gov.pk

phcpshggmail.cow4.lr^ ./Admn:I - .
D:

To;
k

U^l. Al thp nfiI i 7» Subject: 

Dear Sir,

b'
J

I am directed to say that in order to facilitate 
stake holders an|d for generation of data 
MIS Branch of 
henceforth;

Bench, Bar, Litigants and other
to be employed in the)* software designed by the

his Court, Hon'ble the Chief Justice has been pleasedi to direct that

a- All triai/Appeilaie/RevIsional
scanning

5 Courts shall on Institution and progressively ensure 
appeal, revision/Judicial Files (criminalof pleadings/memo of

cases), isupportive^ documents (Exhibits) 
b. In respect of

etc.
% pending cases, thisKi • process of scanning be completed within

reasonable time depending on the pendency figoces of Individo.l courts
c. All courts of first instance on 

Investigation Record..
d. For each case a-

tVf!

entertaining ball matters ought to scan the Police
&
lilj; separate folder be maintained In the dedicated 

statement ' f ' generated, order sheets, evidence/statements
he deleted " -Sht

'ii computer of that\4 court. The scanned documents

not

e. In bail matters or ,

order/interlpcutory order transmit
appeal/revision the court of first instance

as soon as possible the soft record 
to the princjpal next higher court in hierarchy.
Towards DATA WARE HOUSING, 
concerned, with

§ shall on passing of bail 
so generated

35

ii f,

h
Kf

at the District; this data be 
the Senior Civil Judge and the District 

so that potential theft/destruction of

stored with the court 
concerned& Sessions Judgei

b> record generated in soft be averted.
g. Towards, D^TA AUTHENTICATION, 

protected format, with a
all files so generated ought to be in read only 

"COMPUTER RECORDs; water mark
REQUIRES-AUTHENTICATION OF COPYING BRANCH", 

h. in case evidence/order/order sheet is 
I. The

%
.r, •■^corded hand written It ought to be 

District & Sessions Judges shall ensure
scarcity of fJnds demands be made at the

ensure compliance of the above directions in letter e('spihc.

scanned.
adequate scanning facilities. In 

earliest.
case of V*Lfii

1

si Please'•r

P t
I,

t---- 7
53
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Peshawar High Court. PeshawapN
i'.

NOTIFICATION mI \ rnr*
Hon'blc Che Chief Justice has been pleased to 

prescribe the following dress code for the

Peshawar High Court, Peshawar, its Benches and all the courts staff of District 
Judiciary, ^

with immediate effect: •

. <.
V

I
employees (BPS-06 to 20) ofi* I

'
P

Che Khyber Pakhtunkhwa,

• SUMMER (IS^" APRIL TO 14^" OCTOBER)
White Sfialwar Qameez witlTGre^ Waist Coat and black shoes--------

White 5[ialwar Qameez with GrerScarf (Dupatta) and black shoes

WINTER (15^” OCTOBER TO 14^” APRIL)
Gents: I White Shalwar Qameez with Grcy^ Coat/Sweater and black shoes' 

Ladies Grey Sweater, Grey Scarf (Dupatta)

;
Gents:

Ladies

and

NOTE:

dLigrSfon^^ ® containing his name and

• 2. White Shalwar Qameeic and Green Waist Coat shall be standard 
uniform for Ciass-IV emp'oyces 

3. The drivers shall wear the uniform, already prescribed.
' -*nVi:’L>

s.:t

t*

. .•
By order of the Chief Ji£dce

fi/.?Ends Dated Pesh themn: _/20l8
Copy forwarded to: •

All the Princ pal Officers In the Peshawar High Court, Peshawar 
\ «!I ^ Sessions Judges/2i!la Qazis In the Khyber Pakhiunlcnwa.
i WIITHiitPll^P^'i^ili ^aprtsflflhunals in the Khyber Pakhtunkhwa.

1.

m. •rif .ViK^
^1 cne ffoartional Registrars oi me uenenes orp-dsffawar High Court 

6. The PS to HCJ, Peshawar High Court, Peshawar

' Zjes
8, All the ARsMeaders/Head of Bronchos in the Peshawar High Court, Peshawar. 

The Dlrectorj(IT), Peshawar Hign Court, Peshawar.
The Protocol]Officer. Peshawar High Court, Peshawar

11. The PS to Registrar, Peshawar High Court, Peshawar .
12. The PA to AR (Admn), Peshawar High Court, Peshawar
13. Website/Not ce Boards.

I

i.

...9.
10.

2.

Mi
0.>F« ai ^ Cm- I'tn'OnuCodi to
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The All communications should Ik 

addressed to the Registrar reshauiir 
High Courl, Peshuuaraiid not loans 
official byname.

PESHAWAR HIGH COURT 
Peshawar

M Exchi 9210149-S8
I Off! 9210135
- Fax: ■a2ini7n
Ww,pesfi8warhigheouft.gov qV 
lnfo@peshawBrliighcourigov.pii 

■ phcp3h@Rm8li.com

I

------/Admn: Da
\

To:
1 All the Judicial Officers

in the Khyber Pakhtunkhwa^^*""**^I

Subject: f I

Memo;

I am directed to refer 

Hon'ble the Ch ef Justice has been

to the subject noted above and to say that

pleased to direct that all the Judicial Officers
■■■shall adopt strict austerity 

observe strict fi

measures to avoid 

■lancial discipline to avoid
unnecessary expenditures arid 

wastage of public money.

SncBcf/yoiBS,

S7i
CopV forvrarded to the PSO to HCJ. Peshawar High Court, Peshawar.

M

fsttesfod
y!i/ .hdvn;j,g /[•

'■-fin.rrc Coiiii |1'!

Mill *»OMalinrfMO^

mailto:lnfo@peshawBrliighcourigov.pii
mailto:phcp3h@Rm8li.com
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(it The All communications should be 
addressed to (he Registrar Peshavvnr 
High Court, Peshawar and not to any 
official byitame. 

i):
PESHAWAR HIGH COURT 

Peshawar Excb; 9210149-SS
Off: 9210136
Fiur: B21Q17n

(
15,

! www.pesn3warhlghcDurt.gov.pk 
InfoSpeshawartilghcourtgov.pk 
_____phcpshSgmall.com

j;

j
t

a To,
'fi't'
fir AH District s Session Judges/lliaqa Qazis 

. Kbyticr Pakhfunkhwa.I'
!s:1

Khybcr Pakbtunksva.I.'.
V:
kI Sub:

i %Dear Sir,
Your attention is drawn to the previous correspondence on the subject noted

above and to obseryc that the DSRs arc not received at this end regularly. It results in info
' ,1 ^

blackout thus proper facilitation cannot be carried out.

In case there is no actionable matter worth reporting it may become worthless to 
send DSR, thus to avoid unnecessary documentation in partial modification of ibid directive the 
non receipt of DSl^ would be presumed as if nothing worth exist' to be reported to this office 

Needless to mentior that tliis presumption would entail a liability as services discipline warraju.s 

that all matters worth conveying be promptly placed before the competent autliority.
Lastly, the channel of transmission of DSR and its mode and manner i.s 

simplified. It ought to be carried on prescribed proforma enclosed via email to 
pso@peshawarhighcourt.gov.pk.

■;?
S
ii-

1
-j.
5?

i

1=

■V

-‘f

W
©

I

ax
if

*
i lnto@peshaiv3fhlghcourLgov.pli phcpsh@gmall.comwviw.pdshawarlilghcourtgov.ok

'pf\

W
!'If

■‘sH
r.. i.-. .1

http://www.pesn3warhlghcDurt.gov.pk
mailto:pso@peshawarhighcourt.gov.pk
mailto:lnto@peshaiv3fhlghcourLgov.pli
mailto:phcpsh@gmall.com
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I The All communicolions sliould bi- 
Bddressed«»Ihe Rfgistr;ir Pcslm.vjr 
High Court, Peshaxviiciim! ii<ii («:ii;y 
ofTIcinl by name.

PESHAWAR HIGH COURT 
Peshawari

Exchi 9210149-58
Off{ 9210135 

5210170
wivw.pKhawartiighcoiirt.gDv.Dk
in(o@peshawartilghcourt.gov.pk

phcpshgEmaU.co.Ti

Fok;

!
i

1S*S1IK m ^9

I.
QazKslinjhe KJivber PakjMuakhwp

4. AlltheAddl.
, Uounsx I fTHunalsin irre-raryuer Pakhfunkhwa 
Registrar(s) of the Benches of Peshawar High Courl.

Subject: -

Il lias been observed with great concern that certain employees of the Peshawar ll.gh Cov-i 
PeslMwar, i,, Benohe^, and ,ha. ofDis.ric, Judiciary, Ex-Cadre and Special Couds / Triln.nala n, „.e 

Khyber Pakhtunkhwa do not observe the official dress code notified vide this Courfs Noiilicanon 

No, U-86-II1/733 & 236-J dated 10-09-2018 and OMO-2018,

Ihe Competent Authority has,therefore been pleased to-direct that final 
those officers / officia 

punitive action..

warning may be issued to
s who do not observe official dress code. Failure to comply with

I <•

may lead to

7 ,
ADDITIONAL REGISTRA 

FOR Registrar
(ADMN)

Rndst. No. & datfiH «»vcn: -

Copy of the above is forwarded for information to: •

L All the Principal Officers in the Peshawar High Court, Peshawar
r e JS SIoH^nS'rr n ^Odn, Peshasvar
J. 1 Ite P.S.O to Hpn bte the duel Justice, Peshawar High Court. Peshawar
4. The Pnvae Secretary to Hon-ble the Chief Justice. Peshawar High Coun Peshawar
5. The Private Secretary to Registrar, Peshawar High Court, Peshawar.
6. The Asst. Registrar (Mgt.), Peshawar High Court. Peshawar
7. The Garage Supdl. Peshawar High Court, Peshawar. to convey the above orders 

• for compliance to all 
J Ciass-JV Staff and Dri

f

!
vers.

^'1

i!
a

iwww.peshav arMghcourt.goy.pk lnfo@peshawarhlghcourigov.pk phcpsh@gmall.cotn •i

•r

i
t;

mailto:o@peshawartilghcourt.gov.pk
http://www.peshav
mailto:lnfo@peshawarhlghcourigov.pk
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P L D 1992 Supreme Court 207

Present: Muhammad 4fzal ZuIIah, C.J., Abdul Qadeer Chaudhry and Wall 
Muhammad Khan, JJ

THE ENGINEER-IN-C:HIEF BRANCH through Ministry of Defence, Rawalpindi 
and another—Appellants

/ i

\Versus j

JALALUDDES—Respondent

Civil Appeal No.202 of 988, decided on 19th January, 1992.

(On appeal from the judgment and order dated 5-7-1987 of the Federal Service Tribunal, 
Islamabad in Appeal No|453(R) of 1984).

(a) Locus Poenitentiae-;-
i

—Principal of—Application—Order in question which was incorrect had already been 
acted upon—Principle of locus poenitentiae would not be applicable.

(b) General Clauses Ar t (X of 1897)—

„S. 21_Authority which can pass an order, is entitled to vary, amend, add to or to rescind
that order.

(c) Locus Poenitentiae-j-

-Principle of—-Locus poenitentiae is the power of receding till a decisive step is taken 
but it is not a principle of law that order once passed becomes irrevocable and past and 
closed transaction. |

I
I

Locus poenitentiae is tl e power of receding till a decisive step is taken. But it is not a 
principle of law that order once passed becomes irrevocable and it is past and closed 
transaction. If the order 'is illegal then perpetual rights cannot be gained on the basis of an 
illegal order. In the present case the appellants when came to know that on the basis of 
incorrect letter, the respondent was granted Grade-11, they withdrew the said letter. The 
principle of locus poenilentiase would not apply in this case. However, as the respondent 
had received the amour t on the bona fide belief, the appellant is not entitled to recover 
the amount drawn by tlie respondent during this period when the letter remained in the
field.

(d) Locus Poenitentiae-
I

_Principle of— Recovery of amount paid on basis of incorrect order and the recipient
had received same on a bona fide belief that he was entitled to it-Payer was not entitled 
to recover the amount from the payee during the period when incorrect order remained in 
field and principle of lojcus poenitentiae would be applicable to the case.

Ch. Ijaz Ahmedi Dy. A.-G. instructed by Manzoor Ilahi, Advocate-on-Record for 
Appellants. j

Ch. M. Ikram, /.dvocate Supreme Court and K.E, Bhatti, Advocate-on-Record for 

Respondent.

Date Of hearing: 10th December, 1991.

1I
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r

I
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I
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!
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I
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JUDGMENT

!



ABDUL QADEER CHAUDHRY, J.— This appeal by leave of the Court is 
directed against the judgment of the Federal Service Tribunal dated 5-7-1987.

The facts of the case are that respondent Jalaluddin was appointed as Draughtsman Class 
'C in the M.ES. Department on 1st of March, 1971. On the implementation of the 
National Pay Scale with effect from 1st March, 1972, the respondent was placed in 
National Pay Scale Nt).5. As per rules, the respondent qualified the departmental 
promotion examination' from Draughtsmen Class 'C' to Draughtsmen Class 'B' in May, 
1976. He was promoted to Draughtsmen Class 'B' on 15-5-1976. On 8th of May, 1974, 
the Ministry of Finance; issued an Office Memorandum which reads as under:—

"It has been decMed that in the case of Engineering Diploma holders and technical 
draughtsmen ernployed under the Federal Government the enhanced pay scale 
shall be as folloivs:—

u-r- ’!'.c
(a) NPS-11 sha 1 be allowed for posts for which the prescribed qualification for 
direct entry is Matriculation plus 3 years diploma course in any branch of 
engineering from a recognised institution.

(b) NPS-11 sha.ll also be allowed for posts of draughtsmen requiring for direct 
recruits the educational qualification of Matric with 3 years diploma course.

!

(c) The promotees to posts (a) and (b) above shall get the same NPS as direct 
recruits irrespective of their educational qualification."

According to respondent, he was allowed National Pay Scale 11 with effect from 13-5- 
1976. He stated at the time of hearing that he was granted the National Pay Scale 7, on 
13-5-1976. It means, on the same day, he was given escalated pay scale from 7 to 11. (If . 
the contention of the appellant be accepted, then he was granted this Scale No. 11 on 13- 
5-1976). The perusal of letter dated 8th May, 1976, clearly shows that National Pay Scale- 
11 was allowed to all promotees irrespective of their educational qualifications. Thus the 
qualification for promotion as contended by the department of the appellant, was done 
away by this Notification. Under the Recruitment Rules, the qualification for direct 
recruits of Draughtsmen is Matric. The Certificate of Draughtsmanship from the 
recognised institution and there is no dispute between the parties about the qualifications 
for appointment of Grades 'A' and 'B' of the Draughtsmen, as direct recruits.

The Draughtsmen Class 'A' were allowed National Pay Scale No. 9' with effect finm 1- 
3-1972. They were placed in National. Pay Scale No. 11 with effect from 1-5-1974. If the 
contention of the resplondent is accepted then irrespective of their qualifications and 
experience, both categories of Drughtsmen would get National Pay Scale 11. This is to 
our mind, against the piinciple of fairness and justice. By the letter dated 24th May, 1976, 
the Finance Division stated that NPS-11 shall be allowed to tlie post for which the 
prescribed qualification for direct entry is matriculation and three years' diploma course 
in any branch of engir.eering from the recognised University. However, relaxation was 
made for those who had been appointed/recruited directly without the requisite 
qualification, by the competent authorities, in consideration perhaps of their practical 
experience. They were also allowed NPS-11. There is no reference in this letter that Grade 
'B' is also entitled to the same National Pay Scale. In the letter dated 12-10-1977 issued 
by MA.G., Rawalpindi, it has been stated that for the post of Draughtsmen 'B' grade of 
M.E.S., the minimum 4ualification is Matric plus Certificate from a recognised institution 
in Draughtsmanship. Accordingly, it is clear that Draughtsmen 'B' Grade of M.E.S. being 
not Diploma-holders,! whether appointed direct or promoted form 'C Grade are not 
entitled to NPS-11. i ;

By letter dated 27th February, 1984, MAG directed to recover the overpayment for the 
last 12 months from the date it was challenged. The letter dated 12th October, 1977, was 
cancelled on 28th November, 1977, by the. Engineer-in-Chief Branch, Rawalpindi. 
Similarly, on 18-5-19^2, it was stated that incorrect fixation of pay of Draughtsmen Grade 
'B' in Grade-11 has been carried out and this was not in order. It was directed that all the



cases be reviewed and necessary refixation may be made out. The facts narrated above, 
. make it clear that the respondent was never promoted to NPS-11 and no decision of the 

competent authority has been placed on record to substantiate the contention of the 
respondent about his fixation in NPS-11. He was not properly and legally allowed the 
Grade-11. The respondent challenged the action of the appellants in an appeal before the 
Federal Services Tribuhal. The appeal was allowed. The reasons which weighed with the 
learned Tribunal are asi follows:-

"Be that as it may however, it is a well-settled legal position that a public authority 
which can pass an order, is empowered to vary, amend or rescind that order. But 
this power to recede can be exercised only till a decisive step to carry out that 
order is taken. If, however, the order has been Oven effect to, so that no locus 
poenitentiae is left, there will be no occasion for exercise of such power. Thus the 
power to amend or cancel an order cannot be carried into effect if the order has 
been acted upon. In the present case the pay of the appellant was duly fixed in 
NPS-11 in 1976 which was being paid to him for about seven years. Therefore, 
the department^ authorities had no valid power of receding the orders of fixation 
of the appellant's pay in NPS-11 which was fully carried into effect. Consequently 
we held that the impugned action is incompetent and unjust." 

i
It is therefore, clear th^t the Tribxmal has also not disputed the contention of the appellant 
that respondent was not entitled to be fixed in Gra.de-11 of National Pay Scale. The 
principle of locus pojenitentiae was invoked by the learned Tribunal in aid of the 
respondent. Having gone through the facts of the case, we have come to the conclusion 
that this principle is not attracted in the present case. Additionally, imder section 21 of 
the General Clauses A^t, the authority which can pass an order, is entitled to vary, amend, 
add to or to rescind that order. The order under which the payment was made’ to the 
respondent had no sanction of law. Locus paenitentiae is the power of receding till a 
decisive step is taken] But it is not a principle of law that order once passed becomes 
irrevocable and it is past and closed transaction. If the order is illegal then perpetual rights 
cannot be gained on thie basis of an illegal order. The appellants when came to know that 

the basis of incorrect letter, the respondent was granted Grade-11, they withdrew the 
said letter. The principle of locus paenitentiae would not apply in this case. However, as 
the respondent had received the amount on the bona fide belief, the appellant is not 
entitled to recover the amount drawn by the respondent during the period when the latter 
remained in the field. Learned counsel for the appellants had submitted that the appellants 
had drawn Rs.12,890.86 (Rupees twelve thousand, eight Hundred, ninety and paisa 
eiglity-six only) during this period but the Engineer-in-Chief had directed the recovery of 
Rs.l,860.00 only (Rupees one thousand, eight hundred,' sixty and paisa nil only). We 
consider that as far as the recovery of the amount in question is concerned, the principle 
of locus paenitentiae would be applicable and the appellants are not entitled to 
the amount. The appellants have themselves taken a liberal view and the recovery of only 
12 months is being m^e.

on

recover

For the reasons stated above, WC accept this appeal and set aside the order of the 
the appellants would not recover even Rs.l,860 (Rupees oneTribunal. However,

thousand, eight hundi^ed, sixty and paisa nil only) from the respondent. There would be 
no order as to costs.

Appeal accepted.M.B.A./E-24/S

!
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1981 SCMR 523

//
Present: Aslam Riaz Hussain, Karam Elahee Chauhan and Nasim Hasan 
$hai),JJ

Raja MUHAMMAD NAWAZ-Appeilant
i

Versus

GOVERNMENT OF THE PUNJAB-Respondent
I

Civil Appeal No. 164ofl979, decided on 11th March, 1981.
' 1

(On appeal from the judgment and order of the Punjab Service Tribunal, dated 
25-2-1979, in Service Appeal No. 93/78).

(a) Punjab Civil Servants Act (VIII of 1974)-

— S. 10—Aninim r^veriendi or loco poenitentiae, principle of Reversion- 

Recall of appointment order-Petitioner, Government servant, appointed by 
competent authority and such authority competently relaxing rule as to such 
appointment on condition of certain undertakings and surrender of certain rights 
by appointee and appointee duly fulfilling such conditions-Reversion of 
petitioner to a lower post-Held, not justified in circumstances-Impugned order 

if a recall ord^r, as alleged by respondent, after fulfilment of relevant 
conditions and undertaking by petitioner no animus revertendi left on part of 
authority concerned to recall earlier appointment order.-[Civil services^.

i

Shahbasz. The crowii P L. D 1955 F C 46 ; Lt. Col.-G. L. Battachaiya v. The 
State P L D 1964 S C 503 ; Pakistan through the Secretary, Ministry of Finance 
V. Muhammad Him iyatullah Farukhi P L D 1969 S C 407 arid the State v. 
Muhammad Ismail 1980 SCMR 268 ref.

I

(b) Punjab Civil Servants Act (VIII of 1974)-

---- S. 10-Probation-Reversion-Animus revertendi or loco poenitentiae,
principle of Petitioner appointed by competent authority after , relaxing 
relevant rule competently and appointment made subject to certain conditions 
and such conditions fulfilled by appointee-Sub- r, sequent reversion of 
petitioner to a lower post, held, not justifiable, on plea of petitioner having been 
appointed on probation and services of probationer could be terminated 
competently-Case, held further not .a case of termination of service but one 
pertaining to domam of principle of animus revertendi, i.e. recall of basic order 
of appointment, and required to be decided with reference to such principle 
alone and not on basis of S. 10, Punjab Civil Servants Act, 1974-[Civil 
services].

Raja Muhammad .^am Advocate Supreme Court and Muhammad Adam, 
Advocate-on-Recor|d for Appellant.

Shujauddin Quresi, Advocate Supreme Court for Advocate-General (Pb) and 

Sh. Ijaz

Ia:
-S''?

A:-.:/■ •*
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I
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AdvocatenDn-Record for Respondent.

Date of hearing: 11th March. 1981.
]

JUDGMENT

KARAM ELAHEE CHAUHAN, J.-Leaving aside the unnecessary details it 
will be sufficient for the purpose of the present judgment to state that the 
petitioner who was working as a Section Officer in the Punjab Civil Secretariat 
was offered a post of an E. A. C. in P. C. S. (Executive Branch) by a letter dated 
27-1-1975 which re^ds as follows :-

"Reference your representation dated the 20th October. 1974, addressed to the
Chief Minister, Punj'ab, on the subject noted above.

(2) It has beet: decided to appoint you as an E. A. C. on the express condition 
that you would not claim any benefit for the service rendered by you as Section 
Officer in the Punjab Secretariat and your seniority in the cadre of E. A. Cs. 
would be counted filom the date of your actual appointment. Accordmgly this 
offer is hereby made to you subject to the availability of a vacancy. This offer 
would not in itself entail any commitment on the part of the Government for 
your appointment as E. A. C. In case these terms are acceptable to you, your 
acceptance should be sent so as to reach this Department within a fortnight of 
the receipt of this dommunication along with necessary undertal^g that you 
will not claim senioHty from a earlier than your date of joining, failing which it 
shall be presumed that you are not interested in your appointment as E. A. C."

i

2. The appellant conveyed acceptance of the above offer on 5-2-19 7 5 (page 
17 of the paper book) where after a regular appointment notification was issued 

on 7-3-1975, which is reproduced below :-

/

.i-

"Government of the Punjab Services
and

General Administration Department. 
Lahore, the 7 th March, 1975.

NOTIFICATION

2-4/72 (SOPV)--The Governor of the Punjab is pleased to order in 
relaxation of Rulds the appointment of Raja Muhammad Naw^, Section 
Officer of the Punjab Civil Secretariat, as Extra Assistant Commissioner.I
(2) He shall remain on probation as prescribed under rule 8 of the 'TCS"(EB) 
Rules, 1964 and will be required to complete trammg and pass such 
Departmental examinations as may be prescribed front time to time. He shall 
be governed by ■PCS"(EB) Rules, 1964 and other rules, regulations and 
instructions applicable to his service has in force heretofore and issued m future.

No

(3) The Governor of the Punjab is further pleased to order that Raja Muhammad 

Nawaz shall be treated as direct recruit of 1975 in the cadre of Extra Assistant 
arid will not be entitled to seniority prior to his actual date otCommissioners 

taking over.
1

1



(4) Raja Muhammad Nawaz, on appointment as an Extra Assistant / 
Commissioner, is hereby posted as Extra Assistant Commissioner (UT), / 

Rawalpindi. | y
/

(Sd.) By Order of the Governor of the

Prof. M. Rashid,
Additional Chief Secretary to 

Government, Punjab."

3. It appears that thb Governor of the Punjab at a latter stage reverted the 
appellant to his previous post of a Section Officer by a notification dated IS-"^- 
1976 which stated that:-

"The Governor of thb Punjab is pleased to order that Raja Muhammad Nawaz,
E. A. C., presently pbsted at Gujranwala, shall stand reverted as Section Officer 
in the Punjab Civil sjecretariat with immediate effect.

(2) He should report ^o the Services, G General Administration and Information
Department for further posting."

I
4. The appellant challenged the aforesaid order by an appeal before the Punjab 
Service Tribunal, biit without any success as it dismissed on 25-2-19,9 on the 
ground that the Goivemment has rather done a favour to the appell^t by 
providing him with a job of Section Officer because according to the Tribunal 
the appellant was still on probation and his service could have been terminated 

without issuing any notice.

5. The appellant has now come up m appeal to this Court by special leave which 
granted on 2-12-1979. The leave granting order reads as follows:-

"It is argued that the petitioner was appointed in the P. C. S. (Executive Branch) 
as an E. A. C. in "relaxation of rules" and was treated as a "direct recruit" as per 
order of the Government of the Punjab Annexure 'C at page 20 of *e Paper 
Book). There being no defect in that appointment and as a matter of fact 
having been foimc by any forum and there otherwise being no fault or 
misconduct on " the part of the petitioner, he could not have on the facts and m 
the circumstances Of this case, been reduced in rank or reverted f a Section 
Officer, especially! when the petitioner had agreed to and fiilfillf the 
conditions of the saiid appointment which left no animus revertendi on the pm 
of the Department to pass the impugned order of reversion. The pmnt raised is 
of considerable importance of a public interest and is likely to effect a large
number of cases of

Leave to appeal is Ranted. Security Rs. 500. Early hearing.

6. The original record of the case was produced before us by the Departmental 
Representative and its perusal showed that the basic appointment of the 
appellant as an E. A. C. did not suffer from any lack of competence on the part 
of the concerned ippointing authority. It further appeared that the aforesaid 
appointing authority had the power to make .A the appomtoent m rel^ation of 
rules and he competently relaxed the same on condition of certain undertakings 
and surrender of certain right which were contained in the appointment orders

Punjab

I*

was

none

I

this nature.

i
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\
\and which were duly fulfilled by the appellant as above-stated. These facts /. . ^ 

stood proved from tlie record and were also admitted by the learned counsel for / Kl ^ 
the rspondent. In these circumstances we asked the learned counsel for the I y/ 

respondent as to how the reversion of the appellant was brought about. After 
referring to the fild he submitted that it was just a recall of the earlier 
appointment order cjf a competent authority by the successor of that authority 

the assumption diat the earlier appointment should not or could not have 
been made. If this is so then the so-called "recall" order suffers from an inherent 
defect vise and mist^e both of law and fact which will vitiate the same. In this 
context, the plea raised by the learned counsel for the appellant would also have 
force that after the folfilment of the relevant conditions e and undertaking by 
him there was left nb animus revertendi on the part of the authority concerned 
to recall the earlier appointment order. For the principle and situations when an 
order can be recalleji reference may be made to Sh^baz v The Crown (P L D 

1955 F C 46), Lt. Col. G. L. Battacharya v. The State (P L D 1964 S C 503),
Pakistan, through! the Secretary, Ministry of Finance v. Muhammad 
Himayatullah FarukW (P L D 1969 S C (Pak.) 407) and The State v. Muhammad 
Ismail (1980 S C M R 268). As the law on the principle of animus revertendi 
or loco poenitentiae stands authoritatively settled by the aforesaid judgments of 
ibis Court, we do i^ot feel the necessity of dilating any further on the subject 
aforesaid and it will be suffieient for our purpose to state that on the peculiar 
facts and the circumstances of this case the order of recall was without lawful

a

on

authority.

7. When confronted with the above situation learned counsel for the respondent 
submitted that as iie appointment of the appellant as an E. A. C. was on 
probation therefore under section 10 of the Punjab Civil Servants Act (VIII of 
1974) his service could have been terminated by the Government. C It may be 
pointed out that this is not a case of termination of service but it pertains to the 
domain of the pririciple of animus revertendi or loco poenitentiae as above- 
stated viz. of the rkall of basic appointment order, and on the facts and the 
circumstances hereinbefore mentioned, it has tot be decided with reference to 
that and that principle alone, because, the original file shows that the authority 
concerned too did hot purport to act under section 10.

I

8. The result is that this appeal is accepted. The order of the Punjab Service 
Tribunal dated 26-2-1979 is set aside and the impugned order of reversion of 
the appellant datedj 13-7-1976 is declared to be without lawful authority and of 
no legal effect against him. There shall be no order as to costs.

Appeal allowed.

.- ■



P L D 1969 Supreme Court 407
Present: Hamoodur Rahman, C. Js, Muhammad Yaqub Ali, Sajjad Ahmad, Abdus / 

Sattar and M. R. Khan, JJ V,—

SECRETARY, MINISTRY OFPAKISTAN, THROUGH THE 
FINANCE-Appellant

versus

MUHAMMAD HIMAYATULLAH FARUKHI-Respondent

Civil Appeal No. K-22 |f 1967, decided on 6th June 1969.

(On appeal from the judgment and order of the High Court of West P^s^, Karachi 
Bench, Karachi, dated the 11th January 1966, in Writ Petition No. 373 of 1962).

;•

Act (X of 1897), S. 21. r
:

H, who was a permaneht member of the Madras Civic Service, on migrabon to Pakist^ 
was appointed in the General Administrative Reserve, shortly called 
assuraiiL held out to him that he would get a starting _ sal^ _ of 1-000 P^m^ 
Subsequently a formal loffice order was issued on 6-11-48 fixmg his initial 
with a specific mentioA that it was without prejudice to
his initi^ pay at a higher level. His representation was turned down by the Prime Mimster 
of Pakistan on 11-4-58. He, however, continued to press his representation and it was 
finally accepted by thd. President of Pakistan on 1-10-59. A communication was issue 
by sLetai^ to the President and it was endorsed to Ae Secretaiy, ^
Communications: The: President, however, on 26-8-62 withdrew his order of 
thereupon filed a writ petition in the High Court and the High Court held Ae subseque 
order of the Presidentjdated 26-8-62 to be witliout lav^I 
appeal by the Govemkent, the Supreme Court upheld the order of ^ 
main judgment was dkivered by Sajjad Alimad, J. wi* whom all 
his Lord^ip M. R. Khan, J.. while concurring m Ae order ^^he
Sajjad Ahmad, J., gave reasons in support of that order somewhat diffe . 
respective reasons advanced by their Lordships are as follows:

Per Sajjad Ahmad, J. (majority concurring)-

ot aU ™tt>ori.ies empowered ,o p^s 
oXs .0 reLe the "V ‘h™' The authority that has the power to m*=
an order has also the”power to undo it. But this is subject to the exception that where the 
order has taken lenai effect, and in pursuance thereof certain rights have been created m 
fatur of any individU,, such an order cannot he “hhitown or resolved to toe demrnm

i
!

i

r

t

power
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Pakistan in such manner as may appear to him to be just and equitable provided that where 
^■“(anything in this Article or in any such rule or enactment is applicable to the case of any

rnanner less favourable to him than thatperson, the case shall not be dealt with in any 
provided by this Article or the rule or enactment. Acting under this provision the President 
in the exercise of his sujira-constitutional powers fixed the salary of the respondent at Rs. 
1 000 per mensem, not^thstanding the fact that his earlier representation for the 
plirpose had been rejected by the Prime Minister of Pakistan. The order of the President 

duly communicated to the Ministry of Communications and ^e respondent, and its 
implementation thus ensured became a part of the terms and conditions of the service of 
the latter (Himayatullah Farukhi) relating to his remuneration. By the time that the 
President made the second order on the 26th of August 1962, revoking the earlier one, 
the Constitution of the Islamic Republic of Pakistan, 1962, had been enforced which 
contained a protective provision in Article 178 thereof, that the terms and conditions of 
service of a person in the service of Pakistan as regards his remuneration and age, shall 
not be varied to his diskdvantage. The President's subsequent order was, therefore, void

same

was

on that basis.

The second contention that the first order of the President suffered from the infirmity of 
not having been made in consultation with the Ministry of Finance as required by rule 10 
of the Business Rules ^1950), is without any practical effect.

if the Finance Ministry had not been consulted, it did not have any effect on theEven
validity of the President’s order.

Shahbaz v. The State K D 1956 F C 46 and Lt.-Col. G. L. Bhattacharya v. The State 

and 2 others P L D 1964 S C 503 ref.

/li'r.' ’-n-' ■' •_ iii-'.Per M. R. Khan, J.-

It would be useful to examine the state of law obtaining at the material time, namely, the 
1 St October 1959 on which date the President accepted the representation of Mr Farukhi. 
Pursuant to the Martial Law Proclamation of the 27th October 1958, the President made 
the Laws (Continuance in Force) Order, 1958. By Article 4 of this Order, all laws ^d 
rules in force before the abrogation of the 1956-Constitution, other than the ones excepted 
in that Article, were kept alive. Thus, the Rules of Business as in operahon before the 
abrogation of the 1956-Constitution continued to remain in force. Neither the Laws 
(Continuance in For.^e) Order, 1958, nor the Constitution of 1956 conferred upon the 
President any plenaryj power to deal with the case of any person in the service of Pakist^ 
in the manner appearing to him to be just and equitable. Such plen^ power was a% ailable 
to the Governor-General and Governors under section 241 (5) of the Government of India

Act, 1935.

A provision, like the provision of the said section 241(5), was inco^orated 
(Continuance in Force) Order, 1958, for the first time on the 25th October I960 by ^ 
Lnendment of the said Order. By that amendment, clause (11) was added to Article 6 of 

the Laws (Continuan.ce in Force) Order.

As the said clause (ijl) was introduced by an amendment on the 25th 0^t°ber 1960 ^e 
power under that clalise was not available to the President when he made ^order on fte 
ist October 1959, fixing the salary of Mr. Farukhi at Rs. 1,000 p.m. The President, 
however had powef at that time to deal with the case of a Government servant in *e 
exercise of his^executive authority conferred by Article 41 of the 1956-Constttution but 
that power was exerdisable in accordance with the provisions of the Rules of Business.

t

Rule required consiiltation with the Ministry of Finance before settling the tems^d 
conditions of service of a Government servant if such terms and conditions were to affect 
the finance of the Federation. This was the state of law at the relevant time.

Altliough consultation with the Ministry of Finance is obligatory under ™le 10 of the 
Rules of Business ih a case involving financial implication, the said rule, in the facts of



tht present case, does not appear to stand in the way of Mr. Farukhi's right to get an initial / Q 
'^sallry of Rs. 1,000 p.m. bs allowed by the President. As already stated. Office Order No. I 

79/Adom., dated the 6*^! November 1948, fixing the initial salary of Mr. Farukhi at Rs. — 
620p.m. in the scale of ,Rs. 550-35-900-40-1100 was issued with the concunence of the 
Ministry of Finance. In that Office Order, it was clearly stated that the fixation of pay as 
above was "with out prejudice to his representation to the Cabinet Secretariat for fixation 
of his initial pay at a hi^er level in the stage". Thus, the said Office Order issued with 
the concurrence of the hjlinistry of Finance, permitted Mr. Farukhi to get his initial salary 
fixed by representation to the Cabinet Secretariat. Mr. Farukhi made a representation to 
the President who, besides being the executive head, was the head of the Cabinet 
Secretmat. Thus the representation made by Mr. Farukhi to the Presidpt, the head of the 
Cabinet Secretariat was entirely in accordance with the clearance given to him in the 
Office Order No. 79/Adom., dated the 6th November 1948, issued with the concurrence 
of the Ministry of Finahce. That being so, the Ministry of Finance could not turn round 
and say that the President’s order should be recalled as that Ministry had not been 

consulted |

Whenever a case involves expenditure from the Central Finances,^ consultation with the 
Ministry of Finance is obligatory under rule 10 of the Rules of Business. If that be not so, 
the Central finances might be adversely effected by an order of any officer of any ra^ 
who is empowered under the Rules of Business to issue orders in the name of the 
President. Rule 10 of the Rules of Business is a safeguard against such risk. In the present 
case, however, the question of non-compliance with rule 10 of the Rules of Business does 
not arise inasmuch as Mr. Farukhi moved the head of the Cabinet Secretariat exactly in 
accordance with the concurrence of the Ministry of Finance.

Shah Jamil Alam, Senior Advocate Supreme Court instructed by Shafiq Ahmad, Semor 
Attorney for Appellan^.

Saiyed M. Sadiq, Advocate Supreme Court instructed by Ghulam Ali Memon, Attorney 

for Respondent.

Dates of hearing; 13th and 14th May 1969.

JUDGMENT

SAJJAD AHMAD, jl-The Government of Pakistan has preferred this appeal, by special 
leave, against the decision of a Division Bench of the High Co^
Karachi, made in writ jurisdiction, whereby the order of the President of PalastM dated 
the 26th of August 19,62, withdrawing his earlier order of the 1st of October 1959, made 
in favour of the respondent Muhammad Himayatullah Farukhi (now dead and reP^sented 
by his legal heirs), fixing his basic salary at Rs. 1,000_ per mensem effect from the
8th of June 1948, was! held to be without lawful authority. The brief facts are as follows.-

llsSSSisilisalary of Rs. 1,000 per mensem in the time scale applicable to the G- A. R^bervice. 
Subsequently, a formal office order was issued on the 6th of November 1948, fixing ins 
iSay at 620 per mensem in the scale of Rs. 550-35-900-40-1100 with a specific 

mention that it was without prejudice to his representation for the fixation of his imtial 
pay at a higher level. His representation was turned down by the 
picistan on the 11th of April 1958, except that he was given the benefit of doubt for he 
loosely-worded order of his reversion at one stage as Under-Secretap' md it was directed 
that he was to be treated as Deputy Secretary dunng the penod of his inversion as 
Under-Secretary. Hijnayatullah Farukhi, however, continued to
which was finally accepted by the President of Pakistan on the 1st of October 1959. A 
communication wasjissued by Mr. Q. U. Shahab, Secretary, to the President, conveying
the President's .:order as follows:-



'%'Subject -Representation of Mr. Md. H. Farukhi, for re-fixation of his pay.

President's Secretariat
I i (President's House).
' \

Agreeing wkh the views of the Communications Ministry, the President has accepted the 
appeal of M|. M. H. Fartikhi for re-fixation of his basic pay in G. A. R. at Rs. 1,000 p. m. 
effective from 8-6-194'8 including payment of arrears and has directed that further 
necessary action may be taken by the Ministry of Railways and Communications (C & T 
Division) indirect consultation with the Ministry of Finance."

The communication Was endorsed by the President's Secretariat to the Secretary, 
Railways and Communications, who, in turn, endorsed it to the Deputy Secretary, 
Establishment. The photostat copy of the communication at page 13 of the record, shows 
that it bears the signatures of Mr. Farukhi which he appended on it on the 7th of October 
1959, in token of the receipt or information of that communication. The Ministries 
concerned filed to implement this order which led the respondent to file a writ petition 
in the High Court which was met with the plea that the President had on the 26th of 
August 1962, withdrawn his order of the 1st of October 1959. As already stated above, 
the High Court has found the subsequent order to be without lawfiil authority, on the main 
ground that it was passed without affording an opportunity to the respondent Himyatullah 
Farukhi, of being hearb, although as alleged by -the Government, the decision of the 
President was based on question of fact and circumstances, including certain questions 
relating to the grant of Provident Fund and fixation of his pension on account of his past 
services in Madras. A further direction was made in the judgment of the High Court that 
it was up to the Central Government to give a hearing to the petitioner if it still intended 
to rescind the order pai

'

sed on the 1st of October 1959.

granted by this Court on the 28th of March 1966, to considerSpecial leave to appeal was 
tlie contention of the Government that the order of the 1 st of October 1959, ^d not create 
any -vested right in the respondent as it had never been communicated to him.

I

i;

Mr. Shah Jamil Alam, the learned counsel for the appellant, has urged before us that the 
order of the President kated the 1st of October 1959, had not become effective as it 

duly communicated to Mr. Himayatullah Farukhi. It was also argued that the 
President's order fixing the respondent's salary at its. 1,000 per mensem suffered from a 
flaw as it had not been passed in previous consultation with the Ministry of Finance, in 
terms of rule 10 of the Rules of Business of the Government of Pakistan (1950), although 
the action directly affected the-fmances of the Federation. The first contention has to be 
rejected outright in vikw of the facts already mentioned. The order of the President as 
conveyed by his Secretary was forwarded by the Establishment Secretariat to the Ministry 
of Communications aiid Railways which, in due course, was received by the respondent 
as per his signatures ok that order. "We cannot accept the suggestion of the learned counsel 
for the appellant that the respondent somehow surreptitiously managed, to sign tMs 
communication which was received in the Ministry of Communications in token of its 
receipt by him. The argument of Mr. Shah Jamil Alam, that since the order of the 
President was not conmunicated to the respondent "locuspoenitentiae , i.e., the power of 
receding was availablk to the President to revoke the order, was based on two decisions 
of this Court from which he sought to derive support. The first is the case of Shahbaz v. 
The State (P L D 1956 F C 46) in which the Government had ordered the remission of 
the prison sentence of Shahbaz with: effect from the 14th of August 1954, but before the 
order was acted upon, it was rescinded on the 13th of August 1954. It: was held that the 
order cancelling the remission was not open to any objection. In the case of Lt.-Col. G. 
L. Bhattacharya v. Tlie State and 2 others (P L D 1964 S C 501), which was also a case 
of remission of sentence under section 401 of the Criminal Procedure Code, it was held 
that tlie remission of sentence becomes effective when duly^ communicated to Ae 
Superintendent of J^l, who is duty bound to give effect to it in accordance with the 

Prisoners’ Act.
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There can h^irdly be any kispute with the rule as laid down, in these cases that apart from 
, •'’file provisions of section 21 of the General Clauses Act, locus poenitentiae, i.e., the power 

of receding till a decisive step is taken, is available to the Government or the relevant 
authorities. In fact, the existence of such a power is necessary in the case of all authonties 
empowered to pass orders to retrace the wrong steps taken by them. The authonty that 
has the power to make ^n order has also the power to imdo it. But this is subject to the 
exception that where the order has taken legal effect, and in pursuance thereof certain 
rights have been created in favour of any individual, such a order cannot be withdrawn or 
rescinded to the detriment of those rights.

!In the present case, the order fixing the basic, salary of Rs. 1,000 per mensem for the 
respondent Himayatullah. Farukhi was made by the President on the 1 st of October 1959, 
when the 1956-Constitution had been abrogated and the country was governed: by the 
Laws (Continuance in ijorce) Order, 1958. Under clause (11) of Article 6 of that Order, 
which was introduced by the Laws (Continuance m Force) (Six Amendment) Order, 
1960, it was provided that nothing in that Article or in. any rule or enacttnent relating to 
conditions of service, stiall be construed to limit or abridge the power of the President or 
a Governor to deal with' the case of any person in the service of Pakistan in such manner 
as may appear to him to be just and equitable, provided that where anything m this Arti^:le 
or in any such rule or enactment is applicable to the case of any person,, the c^e„ sMl 
not be dealt with in any manner less favourable to his that provided by this Article or the 
rule or enactment. Acting under this provision the President m the exercise of hiss 
supra-constitutional powers fixed the salary of the respondent at Rs. 1,000 per mensem, 
notwithstanding the fact that his earlier representation for the saine purpose had been 
rejected by the Prime Minister of Pakistan. The order of the President was duly com­
municated to the Minis ry of Communications and the respondent and its implementation

and conditions of the service of the latterthus ensured became a part of the terms . j
(Himayatullah Farukhi) relating to his remuneration. By the time that the President made 
the second order on the 26th of August 1962, revoking the earlier one, die Constitution 
of the Islamic Republic of Pakistan, 1962, had been enforced which contained a protective 
provision in Article 178 thereof, that the terms and conditions of service of a person in 
the service of Pakistan as regards his remuneration and age, shall not be vaned to his 

The President's subsequent order was, therefore, void on that basi^lhe 
second contention of Mr. Shah Jamil Alam that the first order of the President suffered 
from the infirmity of not having been made in consultation with the Mmistry of Fin^ce 
as B required by rule 10 of the Business Rules (1950), is without any practical effect 
There is no reason to think that when the President made the first order, he w^ not Mly 
posted with the facts of the case, including the circumstance that the Prime Mimster had 
Leady rejected the reLpondent's representation. If in spite of that Ae Presideifr accepted 
the respondent's representation, obviously he did so, consciously. But even rf the Fin^ce 
Ministry had not bekn consulted, it did not have any effect on the validity of the

i

disadvantage

President's order.
For the reasons stated] above, we are in agreement with the High Court that the order of 
the President dated th.b 26th of August 1962, reversing 'his earlier order trade in favour of 

Himayatullah was without lawful authority.
P

I;It has been pointed out at the Bar that Himayatullah who died on the 17th of Noveiiiber 
1967 had rLed fron^ service on the 1st of September 1965. He had during the period of 
his service starting from. 8-6-48 while officiating as Deputy Secretary from 3-9-52 to 
4-11 sTSdTain wllen on deputation with the United Nations from the 25di of Janu^ 
1954 to the 1 sf of January 1956, drawn his salary equivalent to or more than his time sc^e 
salary at the basic pa^ of Rs. 1,000 per mensem. It would be 

to work out the amount of arrears due to him or unpaid o

i

[:1959, 
lawful authority.

The appeal is dismissed with no order as to costs. •• '.t .'y i ^
t
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I
Uris HAMOODUR RAHMAN, J.-I agree.\V& .4$S! / MUHAMMAD YAQtJB ALI, J.-I agree■p*!^

ABDUS SATTAR. J.^-I agree.ii%
i

M.R. KHAN. J.-I concur the order proposed by my learned brother Sajjad Ahmad, J. to 
be made in this appeal, but my reasons in support of that order are somewhat different.I
For a proper appreciation of the reasons I want to give, it is necessary to state the facts of 
the case briefly.i

3

if
The respondent Muhammad Himayatullah Farukhi (since deceased) formerly belonged 
to the Madras Civil Service. On his application for appointment to the General 
Administrative Reserve, shortly called G. A. R., the Establishment Branch of the Cabinet 
Secretariat of the Government of Pakistan issued the following office memoradum on the 
7th -June 1948 :-I

"Witli reference to his application for appointment to the G. A. R. the undersigned is 
directed to say that, pending a formal offer being made, Mr. M. H. Farukhi has been 
posted as Under-Secretary in the Ministry of Economic Affairs. He is therefore, requested 
to report for duty in that Ministry, Block' No. 44, near the Assembly Building on 8th June 
1948 at 10 a.m." I

I

In pursuance of that office memorandum, Mr. Farukhi joined his appointment the next 
day. In terms of the said office memorandum, a formal Office Order settling the terms 
and conditions of his appointment was made on the 6th November 1948 as follows:-

"Office Order No. 79/ADMN.
!

Mr. Md. Himayatullah Farukhi, M. A. (lions.) has been appointed as Under-Secretary to 
the Government of Pakistan, Ministry of Economic Affairs, with effect from 8th June 
1948, on the terms ai^d conditions specified in O. M. No. 4 (5) E. 0./48, dated the I9th 
October 1948. As stated therein:-

(1) His initial pay wi 1 be Rs. 620 in the scale or Rs. 550-35-900-40-1100. He will also 
be entitled to a specif pay of Rs. 100 in addition to the scale pay. This is, however, 
without prejudice to liis representation to the Cabinet Secretariat for fixation of his initial 
pay at a higher level in this stage.

I

(2) He will be entitled to usual dearness allowance and to become a subsecriber to a 
Provident Fund (to wjiich Government will also contribute on his behalf).

(Sd.) Nazir Ahmad,

Joint Secretary. Copy to:-

(1) The Accountant-General, Pakistan Revenues, Karachi (Reference Notification No. 
9(7)EA/Admn/48, daied 6-11-1948).

(2) Md. H. Farukhi, Esquire, M. A. (lions.), Under-Secretary to the Government, of 
Pakistan, Ministry of'Economic Affairs.

(3) Cashier, Ministry of Economic Affairs.
“

By order etc.
(Sd.) K. Mushtaq Illahi,

Assistant Secretary to the Government of J

Pakistan." i

i
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Undisputedly, this forraki Office Order was issued with the concurrence of the Ministry 
-^'of Finance bf the Government of Pakistan. The right to make representation for fixation 

of liis initial salary at a higher level having been conceded in the said formal Office Order, 
Mr. Farukhi went on m^ng such representations, but did not succeed. His representation 
to the then Prime Minister for fixation of his initial salary at Rs. 1,000 per mensem was 
rejected by ihe Prime Minister on the 11th April 1958. Thereafter, Mr. Farukhi made a 
representation to the Pr^esident of Pakistan on the 10th June 1958, for the same purpose.
On this reprsentation, the President was pleased to ,make the following order on the 1st 
October 1959:- ;

I

"Agreeing with the vieWs of the Communication Ministry the President has accepted the 
appeal of Mr. M. H. Farukhi for re-fixation of his basic pay in G. A. R. at Rs. 1,000 per 
month effective from sjb-l 948, including payment of arrears and has directed that further 
necessary action may be taken by the Ministry of Railways and Communication (C & T 
Division) direct consultation with the Ministry of Finance."

In the implementation stage of this order of the President, the Ministry of Finance took 
an ejection and referrejl back the matter to the President for reconsideration. Thereupon 
the President withdrevj his earlier order made on the representation of Mr. Farukhi. Nfr. 
Farukhi then made a Writ petition in the High Court of West Pakistan, Lahore, calling in 
question the validity of the President's subsequent order recalling his earlier order fixing 
his initial salary at Rs. 1,000 per mensem. The High Court allowed the writ petition and 
held the impugned ord jr to be without lawful authority and of no legal effect as the same 

passed without giving Mr. Farukhi an opportunity of being heard.

On the petition of the Government of Pakistan, leave was granted in this case to consider 
if the President’s order of the 1st October 1959, created any vested right entitling Mr. 
Farukhi to get an initial salary of Rs. 1,000 per mensem.

I

1

Before I proceed to consider this question, it would be useful to ex^ine the state of law 
obtaining at the material time, namely, the 1st October 1959, on which date the President 
accepted the represen ation of Mr. Farukhi. Pursuant to the Martial Law Proclamation of 
the 27th October 1958, the President made the Laws (Continuance in Force) Order, 1958. 
By Article 4 of this Order, all laws and rules in force before the abroption of the 
1956-Constitution, otlier than the ones excepted in that Article, were kept alive. Thus, Ae 
Rules of Business as in operation before the abrogation of the 1956-Constitution 

continued to remain ip force.

Neitlier the Laws (Continuance in Force) Order, 1958, nor
conferred upon the President any plenary power to deal with the case of any person in the 
service of Pakistan in the manner appearing to him to be just and equitable. Such plenary 
power was available to the Governor.

General and Governors under section 241 (5) of the Government of India Act, 1935

which was as follows:-
1

"241 (5) No rules made under this section and no Act of any Legislature in India shall be 
constmed to limit orjabridge the power of the Governor-General or a Governor to deal 
with the case of any person serving His Majesty in a civil capacity in India in such manner 
as may appear to hint to be just and equitable:

Provided that, where any such rule or Act is applicable to, the case of any Person, the c^e 
shall not be dealt with in any manner less favourable to him than tliat provided by that
rule or Act." j

A provision, like th^ provision of the said section 241 (5), was incoiporated in the Laws 
(cLtmuance in Force) Order, 1958, for the first time on the 25th October I960, by an 
amendment of the said Order. By that amendment, clause (11) was added to Article 6 of 
the Laws (Continu4ce in Force) Order. The added clause (11) read thus:

was

the Constitution of 1956

/•■ r.....
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iI "Nothing in this Article or in any rule or enactment relating to conditions of service shall 
be construed to limit or abridge the power of the President or a Governor to deal with the 
case of any person in the service of Pakistan in such manner as may appear to him to be 
just and equitable;

:!;^v f

i
Provided that where Anything in this Article or in any such rule or enactment is applicable 
to the case of any pei^on, the case shall not be dealt with in any marmer less favourable 
to him than that provided by this Article or the rule or enactment."

I

As the said danse (11) was introduced by an amendment, on the 25th October 1960, the 
power under that clause was no available to the President when he made an order on the 
1st October 1959, fixing the salary of Mr. Farukhi at Rs. 1,000 p. m. The President, 
however, had power; that time to deal with the F case of a Government servant in the 
exercise of his executive authority conferred by Article 41 of the 1956-Constitution, but 
that power was exercisable in accordance with the provisions of the Rules of Business. 
Rule 10 of the Rules of Business, as was in force at the material time i.e. the 1 st October 
1959, was as follows:-

f.a
M

■A]

s
a
%M
■i;?

1
;■ ;
■A "No Division shall, wthout previous consultation with the Ministry of Finance, authorise 

any orders, other than orders, fh pursuance of any general or special delegation made by 
the Ministry of Fin^ce, which will affect directly or indirectly, the finances of the 
Federation

I£
5;

fl

ij
This rule required consultation with the Ministry of Finance before settling the terms and 
conditions of servicd of a Government servant if such terms and conditions were to affect 
the finances of the Federation. This was the state of law at they relevant time.

Referring to the said rule 10 of the Rules of Business, Mr. Shah Jamil Alain, learned 
counsel for the Government of Pakistan (appellant) submits that, in the instant case, the 
Ministry of Finance was not consulted in the matter of fixation of Mr. Farukhi's salary 
and, as such, the President's order allowing Mr. Farukhi's appeal did not confer on him 
any right to get an initial u salary of Rs. 1,000 p. m. Although consultation with the 
Minister of Finance is obligatory under rule 10 of the Rules of Business in a case 
involving financial implication, the said rule, in the facts of the present case, does not 
appear to stand in the way of Mr. Farukhi's right to get an initial salary of Rs. 1,000 p. m. 
as allowed by the President. As already stated, Office Order No. 79/ Admn., dated the 6th 
November 1948, fixing the initial salary of Mr. Feirukhi at Rs. 620 p. m. in the scale of 
Rs. 550-35-900-40-Jl 100 was issued witli the concurrence of the Ministry of Finance. In 
that Office Order, it was clearly stated that the fixation of pay as above was "without 
prejudice to his reprbsentation to the Cabinet Secretariat for fixation of his initial pay at 
a higher level in the stage". Thus the said Office Order issued with the concurrence of the 
Ministry of Finance, permitted K Mr. Farukhi to get his initial salary fixed by 
representation to the Cabinet Secretariat. Mr. Farukhi made a representation to the 
President who, besides being the executive head, was the head of the Cabinet Secretariat. 
Thus the representation made by Mr. Farukhi to the President, the head of the Cabinet 
Secretariat was entirely in accordance with the clearance given to him in the Office Order 
No. 79/Admn., dated the 6th November 1948, issued with the concurrence of the Ministry 
of Finance. That being so, the Ministry of Finance could not turn round and say that the 
President's order should be recalled as that Ministry had not been consulted. As. Mr. 
Farukhi's representa ion to the President for fixation of salary at a higher level was just in 
accordance with the aforesaid Office Order issued with the concurrence of the Ministry 
of Finance, it can be reasonably said that this was sufficient compliance with the require­
ment of rule 10 of the Rules of Business in the instant case. The Order of the President 
fixing Mr. Farukhi's salary at Rs. 1,000 p. m. was, in fact, communicated to him and he 
signed the order as shown to him by the Secretary of his Department. In these facts and 
circumstances, Mr. Farukhi acquired a right to an initial salary of Rs. 1,000 p. m. with the 
passing of the order iof the President on his representation.

I entirely agree with the contention of Mr. Shall Jamil At am that whenever a case involves 
expenditure from the Central Finances, consultation with the Ministry of Finance is

3
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obligatory under rule 10 of the Rules of Business. If that be not so, the Central finances 
•n/iight be adversely affectled by an order of any officer of any rank who is empowered 
under the Rules of Business to issue orders in the name of the President. Rule 10 of the 
Rules of Business is a safeguard against such risk, in the present case, however, the 
question of non-complianbe with rule 10 of the Rules of Business does not arise inasmuch 
as Mr. Farukhi moved thJ head of the Cabinet Secretariat exactly in accordance with the 

concurrence of the Ministry of Finance.

Rule 10 of the Rules of E usiness thus having been complied with in the instant case, die 
President's order sanctioning higher initial salary to Mr. Farukhi conferred a right on him 
to get such salary. This right was protected by Article 234 of the 1962-Constitution and 
that right, in view of Article 178 (3) of the said. Constitution, was not liable to be vaned

I

/

i.
k

fv

I
1
■f

to Ills disadvantage.
i

It is for these reasons that I agree that the impugned order recalling the President’s order, 
dated the 1st October 1959, fixing. Mr. Farukhi’s salary at Rs. 1,000 per mensem is 
without lawful authority and of no legal effect.

5
I
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Appeal dismissed. IfK. B. A. 1-^
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2010 P L',C (C.S.) 1178i
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[Federal Service Tribunal]

Before Salim Gul Shaikh and Sayed Mehar Hussain Shah, Members
i

RUKHSANA RAHOOjjA 

Versus j

MINISTRY or FINANCE, GOVERNMENT OF PAKISTAN and others

Appeal No.208(K)(C.S ) of 2008, decided on 28th April, 2009.

/

I;

;
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Civil service—

F;
Recovery of alleged unauthorized payment of house rent-Appeal to Service 

Tribunrimlyee who was appointed in BS-19 for Works and Housing 
oSstry of Science and Technology, waa being paid house-rent allowance 

S"he toorher ai>pointment in service-During the audit of the accoun s of the 
department it was discovered that payment of rent was being made to employee m 
tioSbn of instructions issued by the Ministry of Finance as employee was l™g 
ter tasW mJo wi an employee °f Civil Aviation Authonty ^d had been
allotted official residenbe-Department not only

enthled to the house-rkVaccommodation in pursuance of the terms and 
Sr serlClorder ohecovery of payment made to the
principle of locus poenitentiae as benefits once given to an employee could not be taken 

away.

It

1
l-
f
1k

i
s
?

i
i

i
i
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Razi Begmn v. Minis ry of Finance 1986 (C.SO 754; Abdnl^m ofters 

V Accountant General, Pakistan Revenues, Islamabad and 2 others 199^
464- 1997 SCMR 1026; Hameed Akhtar Niazi v. Secretary, Establistoent D™™ 
mported in 1996 SCMR 1185 and Haji Nazar Ahmed v. Member (Revenue) BOR.
Punjab 1993 SCMR d06 ref.

t<
1

Shabbir Ahmed Awaii for Appellant. 

Mukhtar Ahmed Mu^al Pot Respondents.
fith
Ar..:Date of hearing: 14th April, 2009. h..

ORDER

redressal of the grie/ance.

tiTs in^te ^oidr™Va:d sig":MS‘«
Srs:,:X,-|rs'\elngpaldhou^^^^^^^^^^^^^^
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instructions containedjin O.M. dated 18-8-1983 issued by Ministry of Finance because / r)J'P 
■ she was living with her husband, who is an employee of the Civil Aviation Authority, I /

and had been allotted official residence (No. D/13) in CAA Colony in Karachi. The V-------
Council not only sto )ped the payment of house-rent but it was also ordered that 
recovery of the unauthorized payment should be effected from her. Her representation 
was not responded within the statutory time and she, accordingly exercised the option 
to knock at the door of the Tribunal for the redressal of her grievance within the 

stipulated time frame

3. In his arguments, the learned counsel for the appellant addressed the issue of 
maintainability by asserting that the appellant was a civil secant and Aat the service 
rules of the Council were statutory in nature. In support of his contention, the learned 
counsel placed on re'cord a copy of the notification dated 12-6-2000 which clearly 
states that the employees of the Council were civil servants. With regards to the merit 
of the appeal, the learned counsel asserted that both husband and wife were serving in

and therefore both were legally entitled to the house-
of the terms and condition of their service. Hetes -Td 

further argued that the impugned order was not sustainable in law in vi^_ of ^
judgment of the Federal Service Tribunal in the case of Razi Begum v. Ministry of 
Finance reported in 1986 PLC (C.S.) 754 wherein similar point of law was raised and 
it was held that since one of the spouse is a government servant while the other is m 
employee of a statutory body as such no rule can be made by either side to disentitle 
employees of other side of their term and conditions of service. The le^ed coimsel 
even went to the extent of asserting that even if the husband and wife were both 
government servant^ still they were entitled to house-rent allowance in terms of the 
judgment in the case of Abdul Rasheed and others v. Accountant General, Pakistan 
Revenues, Islamaball and two others reported in 1999 PLC (C.S.) 464 as both were 
performing their functions as independent civil servants. He further contended that 
the order of recovery of payments made to the appellant was hit by the Principle of 
Locus Poenitentiae knd as such benefits once given cannot be taken away. According 
to him the appellant! had been receiving these benefits since 1987. It was also Mgued 
tliat the 0 M dated 18-8-1983, on the basis of which the recovery had been ordered, 
was in conflict with the judgments of this Tribunal mentioned hereinabove which had 
acquired finality sirice it had not been challenged before the apex Cotm. He went on 
to argue that the enlitlement had accrued to the appellant as a result of the terms and 
conditions of her Appointment in service and not due to her marital status. He 
concluded the subniissions by arguing that the impugned order was also violatwe of 
Articles 4, 8 and 25 of the Constitution and therefore could not be sustained in the
eyes of law. !

I

ei:
i

different departments 
rent/accommodation in pursuance

s

4. The learned Federal Council, on the other hand, forcefully opposed the appeal on 
the ground that the payment was unauthorized because it was m clear violation of 
instructions contained on O.M. No.F.l(l) Imp./83 dated 18-8-1983 wherein it h^ 
been categorically laid down that husband and wife living together m official 
accommodation allotted to anyone of them, the other shall not be entitled to receive 
the house-rent. He contended that the CAA may be an autonomous body, h was still 
a government controlled institution and therefore the instructions would mutatis 
mutandis apply to them as well. It was further contended that the judgment of this 
Tribunal in the^case of Razi Begum was not relevant m thjs case as it was judgment 
in personam and not judgment in rem. He therefore pleaded that the appeal was liable

to be dismissed.

5 We have heard both parties and have also carefully perused the material placed in 
record. In our opinion, the following questions have been raised during the di^smn 
which need detemiination. The question are: (a) whether the terms and conditions of 
appointment of a civil servant ate determined by the marital status of a. person, imd 
(M whether recovery of house-rent allowance paid to the appellmt can be recovered. 
Knee these are seAiinal issues to the controversy, we propose to discuss each question 
separately First, the matter of house-rent allowance. Admittedly, the issue of house- 
rent element hks been examined and decided by this Tribunal in two judgments



ttr-'J
referred to c hereinabove. It is also admitted that the said judgments 
agitated before the lapex Court and therefore, have attained finality. The question 
naturally arises why is the respondent-department reluctant to give the same benefits 
to the appellant? In prder to clarify this matter, it will be relevant to mention that the 
respondents have taken the position that the rules do not allow the grant of this benefit 
to husband and wife| who are living together in an official accommodation allotted to 
either of them. In ohr opinion, this position was also taken by the respondents in the 
earlier case and which was not accepted by the Tribunal. It will be appropriate to 
reproduce here the Relevant portion of our judgment in the case of Razi Begum v. 
Ministry of Finance as under:—

were never
/i /

ms

:'4
Mi

"(5) As far hs the appellant is concerned, she is to be governed strictly in 
accordance with the rules applicable to the Federal Government employees. 
Those rules: disallow house rent to one of the spouses if the other is in 
occupation of a Government accommodation. In the present case, the appellant 
is a Govemniient servant. The appellant is, therefore, entitled to draw the house 
rent allowance. It is for the employer of her husband to decide whether he wotild 
be given full rent of the house in which he is living or not. As far as the appellant 
is concerned,! the house rent allowance cannot be denied to her by the mere fact 
that the University has adopted similar rules. The adoption of the Government 
rules by the “University means that where the husband as well as the wife are 
employees of the University the rule disallowing the house rent allowance to a 
spouse would be applicable if the other spouse is in occupation of the house the 
rent of which is being paid by the University. The adoption in fact would be 
applicable only when both the spouses are employees of the University itself 
and not otherwise. Neither the University can make a rule affecting the Federal 
Government Employees nor the Federal Government can make any rule affecting 
the University employees."

6. A bare reading of the relevant extract of the judgment clearly reflects that the position 
in the case in hand is not distinguishable but on the contrary it is identical.

7. We next propose to examine the position taken by the respondents that earlier decision 
of the Tribunal i.e. jRazi Begum v. Ministry of Finance 1986 PLC (C.S.) 754 was in 
personam and not in! rem. In our opinion, the position taken by the respondents does not 
appear to be logical because the cause of grievance is not specific to the appellant alone. 
T^e grievance has ai’isen from the application of a general circular which is applicable to 
civil servants in general. It will be relevant to give an analogy here about a similar matter 
pertaining to the grant of secretariat allowance to civil servants. In that case which was 
agitated by tlie Government before the Tribunal and the Hon'ble Supreme Court, the 
position t^en by the Government was identical. But the matter was ultimately decided 
by the apex Court in the favour of the civil servante. (Reference is to the rulings in 1997 
SCMR 1026 and the judgment of Federal Service Tribunal in Appeal No.l9(K)(CS) of 
2003). The Tribunal in the case of Razi Begum v. Ministry of Finance had decided that 
the question which was relevant to all civil servants similarly placed. Under these 
circumstances, we are of the considered view that the presumption of the respondent that 
the earlier judgment of the Tribunal was in personam is neither correct nor supported by 
any cogent argumept or is it in consonance with the principles of natural justice. The 
honourable Supreme Court has already laid down the law in the case of Hameed Akhtar 
Niazi V. Secretary, Establishment Division reported in 1996 SCMR 1185 wherein it has 
been that when the Court decides a point of law relating to the terms of service of a civil 
servant which covei! not only the case of the civil servant who litigated, but also of other 
civil servants who n'lay have not taken any legal proceedings, in such a case, the dictates 
of justice and rule if good governance demands that the benefit of above judgment be 
extended to other civil servants who may not be party to the above litigation instead of 
compelling them to approach the Tribunal or any other legal forum. In this case the 
honourable Supremb Court also referred to the judgment reported in 1993 SCMR 606 
(Haji Nazar Ahmed v. Member (Revenue) BOR, Punjab). The question of house-rent 
allowance was not appellant's specific matter and therefore cannot be termed as in
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. The matter iconcems the terms and conditions of service which has generalpersonam
applicability ^d, therefore, we are unable to sustain their argument.. f
8. The next question relates to the matter of effecting recovery of the mount ftom the 
appellant. The learned counsel for the appellant has brought into assistance the Principle 
of Locus Poenitentieae. We have given our anxious consideration to the matter of 
recovery and have come to the conclusion that discussion on this matter would have been 
relevant if the appeal hjad not succeeded before us. Under the circumstances, the question 

of recovery does not arise.
!

discussed hereinabove, we have no hesitation in setting aside the9. For the reason 
'• impugned order.

Appeal allowed.H.B.T./15/FST
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^ [Supreme Court of Pakistani

Before Ajmal Mian, Saidiizzaman Siddiqui and Mukhtar Ahmad Junejo, JJ 

HAMEED AKHTAR NIAZi- -Appellant

versus

THE SECRETARY. ESTABL SHMENT DIVISION, GOVERNMENT OF 
PAKISTAN and others—Respondents

k

Civil Appeal No.345 of 1987, decided on 24th April, 1996.

appeal from'the judgment dated 11-12-1986 of the Federal Service Tribunal, Islamabad,
(On
passed in Appeal No. 124(L) of 1980).

Per Ajmal Mian, J.; Saidutzaman Siddiqui, J. agreeing—
•

(a) Civil Servants Act (L>(XI of 1973)—

--S 8(4)-ConstitL,tion oft Pakistan (1973), Art. 212(3)-Establishment Secratary’s D.O 
Letter No 2/4/75-AVI, dated 2-10-1975-Seniority-Merger of four occupational groups of 
civil servants-Leave td appeal was granted to consider the questions as 
seniority list of 1979 wa‘s properly prepared in accordance wrth law and what ™^e 
of the reliance from tht Government side in the Supreme Court in another 
list of 1976; whether when preparing the list of 1979, S, 8(4) of the Civil Servants Act, 1973 
and other related prov sions of law had been kept in view; whether a civil servant could be 
allowed to count Ns seniority in a post from a date earlier than the one of his actual regular 
continuous officiation n that post; If not whether the fact that the respondents in appeal 
belonged to the differe’nt civil services of Pakistan would make any difference; whether one 
liform principle of seniority would apply to all members of the 
officers ioining the Group from different sources/cadres would have to be treated 
differentlv- if so whether such treatment with or without the support of statutory rules or 
directions would not lie in contravention of the relevant provisions of Civil Sereants Art 
1973 and in that context what was the effect of the abolition of C.S.P. Cadre; whether the 
eligibility of civil servaiit for appointment to a selection post conferred any right of seniori^ 
in that post and cadte without Issuance of a formal promotion/appointment order in 
ccordance wi"h the prescribed procedure and whether in that context a civil servant 

belonging to ex C.5.P. Cadre was entitled to ' automatic promotion to the post of Depu^ 
Lcrefan,' after he had completed eight years of sereice but wUhout the J—‘

;• .

Court judgment in 
SCMR78onthe case.;!

]

(b) Civil Servants Actj (LXXI of 1973)—

rger of C.S.P and P.S.P cadres and creation of APUG-Seniority
elsew/here, could not be

L—-Ss. 8 & 23—Seniority—Me
nf curb an officer! who was working in province ord strrted/ isturbSfc his detriment on account of the merger of said groups and creation

merger of the two cadres in respect of seniority of any of the civil servants.

ESTACODE, 1989 Edn., pp-1014,1096 and 1097 ref.

(c) Service Tribunals Act (LXX of 1973)—

t
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S. 4—Constitution of Pakistan (1973), Art.212—Appeal to Service Tribunal or Supreme 
/ ' Court—Effect—If the Service Tribunal or Supreme Court decides a point of law relating to 

the terms of service of a civil servant which covers not only the case of civil servant who 
litigated, but also of other civil servants, who may have not taken any legal proceedings, in 
such a case, the dicta^s and rule of good governance demand that the benefit of such 

judgment by Service Trjbunai/Supreme Court be extended to other civil servants, who may 
not be parties to the litigation instead of compelling them to approach tire Service Tribunal 
or any other forum. ]'•

X:

%

I
Per Mukhtac Ahmad Junejo, J.—

(d) Service Tribunals Act (LXX of 1973)—

—S. 4—Appeal to Service Tribunal, scope and extent.

M. Bilal, Senior Advocate Supreme Court and Ejaz Muhammad Khan, Advocate-on-Record 

for Appellant.

Raja Muhammad Bashir, Deputy Attorney-Generai-and Ch. Akhtar Ali, Advocate-on-Record 

for Respondents.

Dates of hearing: 7th and 8th April, 1996.

■:
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JUDGMENT

AJMAL MIAN, J.—This is an appeal with the leave of this Court against the judgment dated 
11-12-1986 passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the 

Tribunal, passed in Ap

of 1980, filed by the a

"16. In view of the abc 
8-1980) humbly prays
to proceed in accordance with law and to declare him to have been promoted before the 
ineligible and junior officers promoted in August, 1979 and February and May, 1980, It is 
further prayed that full salary and all other benefits may also kindly be allowed to the 
appellant from the ddte on which he would have been promoted if his name had been put 
up for .the consideration of the C.S.B. according to his seniority. Cost tray also graciously be

allowed,"

dismissing the same for the reasons recorded in Appeal NO. 116(R) of 1981, filed by one M. 

Ramizul Haq.

2. Leave to appeal was granted to consider inter alia the following questions:--

- '*c;

peal No.l24(l)

jpellant, praying for the following reliefs:--

ve, the appellant (who was eventually promoted with effect from 28- 
that this houourable Tribunal may kindly direct the respondent No. I

i

properly prepared in accordance with law and(a) Whether the seniority list of 1979 was, 
what is the effect of the reliance from the Government side in the Supreme Court in another

appeal on the list of 1976?

(b) Whether when preparing the list of 1979, section 8(4) of the Civil Servants Act, 1973 and 

other related provisions of law, have been kept in view?

(c) Whether a civil servant can be allowed to count his seniority in a post from a date earlier 
than the one of his actual regular continuous officiation in that post; if not, whether the fact 
that the respondents belonged to the "defunct Civil Service of Pakistan will make any 

difference?

(d) Whether one uniform principle of seniority will apply to all members of the Secretariat 
Group or the officers joining the Group from different source/cadres would have to be 
treated differently; if so, whether such treatment whether with or without the support of



3

statutory rules or directions would not be in contravention of the relevant provisions of the 
/ Civil Servants Act, 1973, iand in this context what is that effect of the abolition of the C.S.P.

' Cadre? and
i

(e) Whether the eligibility of a civil servant for appointment to a selection post confers any 
right of seniority in that post and cadre without issuance of a formal 
promotion/appointmeni order in accordance with the prescribed procedure and whether 
in this context a civil servant belonging to ex-C.S.P cadre is entitled to automatic promotion 
to the post of Deputy Secretary after he completes eight years of service but without the 
aforenoted requirement of being actually selected/promoted or appointed? and

(f) What is the effect or this case of the judgment of this Court in Khizar Haider Malik and 
others v. Muhammad Rafiq Malik and another 1987 SCMR 78.?

I

I
3. It may be observed that the order of granting leave was recalled on 10-2-1992, but upon 
review, the same was set aside through an order dated 14-2-1994 and thereby the aforesaid 

leave granting order wa's restored.

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments 
Service on the basis of the results of competitive examination held in June, 1960. It is the 
case of the appellant tlliat in 1967, he proceeded to U.S.A. on study leave and obtained a 
Master's Degree in Public Administration from the Maxwell School of Public Affairs and 
Citizenship, Syracuse University. It is also his case that in June/July, 1972, the Planning 
Division recommended him for promotion to the post of Deputy Secretary to the 
Government of Pakistan. It is his further case that pending approval of the Establishment 
Division, Planning Division promoted, him as Deputy Secretary by an order dated 9-8-1972. 

The above order reads as follows:-.

"OFFICE ORDER

It has been decided that Mr.Hameed Akhtar Niazi, PML & CS will look after the work of ;• 
Deputy Secretary (Administration) with immediate effect. He will be designated as Officer 

on Special Duty (Administration).

Mr. Zafar Iqbal is posted as Deputy Secretary, Programming."

Bd by the appellant that he was promoted as Deputy Secretary on 
73 and posted in the Establishment Division.

It has also been avert 
regular basis on 9-4-19

gust, 1973, C.S.P. and P.S.P. cadres were merged into All Pakistan 
after referred to as APUG. It further seems that after the aforesaid 

created, namely. Tribal Areas Group, District

5. It seems that in Ac 
Unified Grades, hereir 
merger, four occupational groups 
Management Group,, Secretariat Group and Police Group. The appellant opted for the 
Secretariat Group, it is the case of the appellant that the Gradation List of Deputy Secretaries 
i.e. of the Secretariat Group was prepared in accordance with the provision of section 8(4) 
of the Civil Servants Act, 1973, hereinafter referred to as the Act, which provides that 
"Seniority in a post, service or cadre to which a civil servant is promoted shall take effect 
from the date of regular appointment to that post". According to the appellant, the above 
Gradationlist was circulatedin June, 1976, wherein the appellant’s name appeared at Serial 
No. 69. However, the appellant learnt in August, 1979, that civil servants belonging to 
erstwhile Civil Servicepf Pakistan (C.S.P.), whose names appeared much below the appellant 
in the aforesaid Gradation Lists of 1976, were being promoted to the rank of Joint Secretary 
(Grade-20) and his name had not been put up for promotion to the General Selection Board 
for consideration. He first made efforts to get redress from the department, but eventually, 
he filed the aforementioned service appeal in the Tribunal, which way dismissed as stated 
above. After that he filed a petition for leave to appeal in this Court, which was granted to

were

consider the above questions.

6. It may be pertinent to observe that in the above appeal, besides the Federation, 14 civil 
servants were arrayed as respondents. It may further be observed that, in addition to the 
above respondents, i other civil servants were impleaded pursuant to an application dated
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I 4*1*1988. Dr. Sh. Aleerr Mehmood was impleaded as a respondent (respondent No. 23 in 
^1 the present appeal) onjiis own application, whereas the applications of Muhammad Aslam 

and Tariq Junejo for laing impleaded, remained pending till today: However, they were 
heard. One, Malik Zahcpr Akhtar, has also appeared though he had not filed any application 
forgetting himself im^ileaded in the aforesaid appeal.

I
1. Be that as it may, support of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the 
appellant, has vehemently contended that after the merger of the two cadres, namely, C. S. 
P. and P. S. P. and creation of APUG, the Gradation List of the Deputy Secretaries prepared 
in 1976 could not have been disturbed and that certain civil servants could not have been 
given s'eniority overthe appellant from a date prior to their regular appointments as the 
Deputy Secretaries ii tlie above cadre. To reinforce the above submission, reliance has been 
placed by him inter alia on section 8(4) of the Act and para. 8 of ESTACODE, 1989 Edition, 
under the caption 'Secretariat Group" at Serial No. 19 incorporated on the authority of 
O.M.N0.2/2/75-ACII. dated 12-4-1976.

/

The aforementioned newly added respondent supports Mr. Bilal's contention,

• » . •
On the other hand, Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, has 
contended that seniority inter se of the civil servants belonging to C.S.P. cadre obtaining 
prior to its merger could not have been distorted to the detriment of any of the above civil 
servants and, therefore, if C.S.P. officers, who were not actually posted as Deputy 
Secretaries but were deputed to various Provinces on account of public exigencies, could 
not have been made junior to civil servants who were junior to them prior to the merger of 
aforesaid two cadres and who were working as Deputy Secretaries and were senior inter 
alia to the appellant.

8. It appears that the Tribunal proceeded on the premises as urged by learned Deputy 
Attorney-General. It may be advantageous to reproduce: the relevant portion of the 
impugned judgment, vvhich reads asfollows:-

"It appears that the question of seniority was not examined when persons not being 
Members of the Service were appointed to APU J with the approval of the President vide 
Notification No.l/l/73-ARC, dated 14-9-1973. Nevertheless, the seniority lists were 
prepared of the Deputy Secretaries and Joint Secretaries, etc. and they included only those 
officers of the former C.S.P. who at the relevant time were serving against these posts. At 
that time, the Rule for appointment of the Deputy Secretaries was that a C.S.P. Officer who 
had completed 8 years' service could be appointed as Deputy Secretary. No doubt, 
subsequently by Office' Memo. N0.3/7/74-AR.II, dated the 20th May. 1974,12 years period 

provided for Grade-19 and for horizontal movement of Grade-18 Officers to the post of 
Deputy Secretary vide para. 3 of Office Memo. No. 2/2/75-ARC, dated 21-2-1975, but this 
deviation in the length of service is immaterial as far as C.S.P. Officers are concerned. Their 
names already existed as Members of C.S.P..and subsequently of APUG. Their seniority was 
to be changed in accordance with some principle and not by making any, rule affecting their 
vested right. All Rules made under the Civil Servants Act or the Civil Servants Ordinance have 
to be construed with prospective operation and not with retrospective operation. All those 
Rules which affect the former Officers of the C.S.P. have to be applied for the situations 
existing after the enactment of the Civil Servants Ordinance, 1973, and the Rules made 
thereunder. The senioW of the C.S.P. Officers in APUG could not, therefore, be distorted. 
Any seniority to which a Member of the Cadre was entitled before the constitution of 
Secretariat Group, could not be affected by the provisions of section 8(4) of the Civil 
Servants Act, 1973. In other words, the seniority of such, a person cannot be destroyed by 
any subsequent change in the principles of seniority. By making a provision in the relevant 
Officer Memorandum! that seniority shall count from the date when an officer becomes 
Deputy Secretary or is promoted to Grade-19, whichever is earlier, the distortion in the 
seniority of other Federal Services was removed, but in case of C.S.P. Officers this formula 
could not work as there was no scale comparable to Grade-19 (Junior Administrative Grade) 
and the C.S.P. Officers'used to be promoted to the Joint Secretary's grade from Senior C.S.P. 
Scale which is comparable with Grade-18, and the post of Deputy Secretary was 
promotion post in thecadre. Thus, in our opinion, if after the coming into force of the Civil 
Servants Act, an officer of former C.S.P. who was senior to his colleagues working as Deputy

was

never a
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Secretat7 in the Secretariat, but an officer who was working, in the Province or elsewhere 
would, when brou'ghtito the Secretariat later, retain his seniority vis-a-vis his own 

' colleagues. In other words, if an officer of the former C.S.P. is appointed as Deputy Secretary 
in the Secretariat Sub-Group, within APUG, he would count his seniority from the date he 
completes 8 years of service if any of his colleagues junior to him had already been 
promoted, ft is this principle, which the Establishment Division has applied and we think that 
this is a proper course by which the distortion in the seniority can be removed."I

9. In this regard, itmayjbe pertinent to refer to page 1014 of the ESTACODE,, 1989 Edition, 
in which under the caption "Reorganisation of APUG in to four Occupational Groups 
Seniority of members Of the Group" at Serial No, 17 has provided as under on the basis of 
Establishment Secretary's D.O. Letter No.2/4/75-AVI, dated 2-10-1975:-

?.i7
/

I

I
I

t

"Si. No. 17:

Kindly refer to Estabi shment Secretary's Circular D.O. Nos.5/l/73ARC, dated the 7th 
September, 1973, 2/2/^3-A\/l, dated the 26th November, 1973, and 2/1/74-AVl, dated the 
29th May, 1974, alongwith which the combined seniority lists of officers of All-Pakistan 
Unified Grades in various grades were circulated.

2. In the meantime, the All-Pakistan Unified Grades has been organised into four 
Occupational Groups—the Secretariat Group, the District Management Group, the Police 
Group and the Tribal Areas Group. The rules and procedures etc. governing the 
administration of each of these Groups have already been issued and sent to you vide the 
Establishment Divisioi^'s Office Memoranda No.2/2/75-ARC, dated 21st February, 1975 
(Secretariat Group) N0.2/2/74-ARC, dated 23rd February, 1974 (District Management 
Group), No.3/2,/75-ARC, dated 31st May, 1975 (Police Group) and D.O. No. 1/6/73-ARC, 
dated 20th October, 1973 (Tribal Areas Group). Consequently the seniority lists have now 
been drawn up separately in respect of each Group.

3. As already indicated, each group will henceforth be managed under the respective rules 
quoted above. A member of a particular Group will be governed by prospects of promotion 
and advancement available within the Group. While entry into other Groups by horizontal 
movement is possible with the approval of Central Selection Board, there will be no 
automatic mobility from one Group to the other. In other words, officers shown in any 
particular Group will now belong to that Group once for all unless specifically selected and 
approved for movement to another Group.

4. You may now kind y inform the officers under your administrative control accordingly.
Secretariat Group but belonging originally to some other Group mayOfficers shown in the

let this Division know ‘ inaliy as to whether they would like to remain in the Secretariat Group 
or go back to their parent Group. Option once exercised will- be final. Such option should 
reach us not later than 31st October, 1975. Failure to exercise option by that date will be 
presumed to be an option for the Group where the name appears presently.

5. In the meantime, these lists may be treated as provisional and in case there are any 
omissions or discrepancies, these may please be communicated to us immediately for 

rectification."

10. Reference may aiso be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages 
1096 and 1097 thereof under the caption "Secretariat Group" at Serial No. 19 and which 
read as under:- ,|

Para. 3 of the ESTACODE: 3. Deputy Secretary.-Appointment to the post of Deputy 
Secretary will be made in accordance with the following methods: -

(i) By promotion of brade-lS Officers of Office Management Group and the Secretariat 
Group on the recomrhendations of the Central Selection Board.

I
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I (ii) By tjorizontal movement from other Occupational Groups of Grade 19 Officers who have 

^./ been recommended by|the Ministries/Divisions, Departments or Provincial Governments 

and have been found fit by the Central Selection Board.
h

(iii) By idirect appointment or the recommendations of the Federal Public Service 
Commission of persons possessing such qualifications and experience etc., as may be 
prescribed.

i
Para. 8 of the ESTACODE: 8. Deputy Secretary.-Senlorlty would be determined from the 
date of continuous regular . officiation as Deputy Secretary, or in a post in Grade-19, 
whicheveris earlier."!

11. We may observe that in the present case, section 8(4) of the Act is relevant as it will be 
covered by die rules fra'med for. regulating APUG. It is evident from afore-quoted para. 4 of 
ESTACODE, 1989 Edition, at page 1014 that after the creation of Secretariat Group, the civil 
servants were given the option to opt the above Group or any other Group by 31-10-1975. 
Whereas above quoted para. 3 of the ESTACODE at page 1096 under the caption" Secretariat 
Group" at Serial No.19, indicates as to how the appointment to the post of Deputy Secretary 
will be made i.e. by prdmotion of Grade-18 Officers by horizontal movement and by direct 
appointment on the recommendation of the Federal Public Service Commission.

1
12. It may further be ndticed that para. 8 of the above ESTACODE at page 1097 provides that 
seniority would be determined from the date of continuous regular officiation as Deputy 

Secretary or in a post in Grade-19, whichever is earlier.

13. The Tribunal has not taken into consideration that above relevant provisions of the 
ESTACODE while dilatiiig upon the controversy in issue. It should have decided, whether the 
respondents had exercised the options in terms of aforesaid para. 4 of the above ESTACODE 
at page 1014, by 31-lojl975 and whether the seniority list was prepared as per aforequoted 
para. 8 of the ESTACODE, i.e. from the date of continuous regular officiation as Deputy 
Secretary or in a post in Grade-19, whichever is earlier.

I
14. There is no doubt that the seniority of an officer, who is working in a Province or 
elsewhere, cannot be distorted/disturbed to his detriment on account of the merger of 
above twocadresof C.S.P. and P.S.P. and creation of APUG. His junior cannot be made senior 
to him nor a junior to His junior can be made senior to him. But, this is to be done within the 
framework of the rules of reorganisation as given in the above ESTACODE. If the case of any 
civil servant does not fall within the ambit of the above rules, section 23 of the Act can be 
pressed into service by the President to obliviate the inequitable and unjust result arising 
out of the above reorganisation in respect of seniority of any of the civil servants.

15. It was also contended by Mr. Raja Muhammad Bashir, learned Deputy Attorney-General, 
that since'that appellant has already been promoted to Grade-20, the above appeal has 
become in fructuous. However, this contention was refuted by Mr. Bilal and it was urged by 
him that the appellant is entitled to get his seniority restored according to the rules.

16. In our view, it will be just and proper to remand the case to the Tribunal with the 
direction to re-examine the above case after notice to the affected persons and to decide 
the same afresh in the light of above observations. We may observe that if the Tribunal or 
this Court decides a lioint of law relating to the terms of service of a civil servant which 
covers not only the case of the civil servant who litigated, but also of other civil servants, 
who may have not taken any legal proceedings; in such a case, the dictates of justice and 
ruie of good governarice demand that the benefit of the above judgment be extended to 
other civil servants, \vho may not be parties to the above litigation instead of compelling 
them to approach the Tribunal or any other legal forum.

17. The above appeal stands disposed of in the above terms, with no order as to costs.

i

(Sd.)
Ajmal Mian, J.

(Sd.)
y-u
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Saiduzzaman Siddiqui, J.

pSL77r 1 w-fh ^ '''- "'■ Division, Government of
Pakistan etc) With due respects to my learned brother, I am unable to agree with’ him that

“e 0^7
\ i

The faints of the case hiave already been given by my learned brother and they need not be 
reitera^d Jn the contert of the facts given in para.4 of the draft judgment, appellant 
Hameed Akhtar Niazi filed h.s appeal before the Federal Service Tribunal under secfiL 4 of 
the Service Tribunals Act with prayer in the following words;-

iI ;
/
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a

a
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I

I'acnT !^^®-4ppellant who was eventually promoted with effect from 28-8-
1980 humbly prays th^t this Honourable Tribunal may kindly direct the respondent No 1 to 
proceed in accordance with law and to declare him to have been promoted before the 
ineligible and junior officers promoted in August, 1979 and Februar/ and May 
further prayed that fyll salary and all other benefits may also kindly be allowed 
appellant from the date on which he

i\

■

1980. It is 
' to the

^ I -------- been promoted if his name had been out
aLwe^' =“'>'■‘''"8 *“ Cost may also graciously be

I

■l]

i
i
i

Perusal of the prayer shows that the appellant seeks his promotion from a date earlier than 
the dates of promotion of certain officers termed by him to be ineligible and junior 
According to section 4 pf the Seivice Tribunals Act, a civil servant can invoke jurisdiction of 
the Tribunal in respect of any of his terms and conditions of service. However, no appeal 
shalHie to a Tribunal against an order or decision of a departmental authority determining 
the fitness or otherwise of a person to be appointed to or hold a particular post or to be 
promoted to a higher pbst or grade, vide clause (b) of the proviso to section 4 of C the said 
Act. By asking the Tribqnal to direct his promotion on a date earlier than the promotion of 
ineligible and junior officers, the appellant wanted the Tribunal to determine him to be fit 
for promotion and.to determine the other officers to be ineligible for promotion by labelling 
them as ineligible. As regards the claim for salary and monetary benefits, the same is again 
based on the presumptive promotion of the appellant. Since the

s
1

„. main relief of promotion
cannot be given to the appellant by the Tribunal, the consequential relief can also 
given to him. not be

in my humble view appellant's appeal before the Federal Service Tribunal was not 
maintainable and it required to be rejected. In my humble view this appeal merits dismissal.

(Sd.)

MukhtarAhmadJunejo,J.
ORDER OF THE COURT

i.
By majority judgment th‘s appeal is allowed, .The case is remanded to the Tribunal in terms 
of the majority view.

• (Sd.)
Ajmal Mian, J. 

(Sd.)
Saiduzzaman Siddiqui, J.

(Sd.)
Mukhtar Ahmad Junejo,J.4 '•i

M.B.A./H-251/S Appeal allowed
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[Supreme Court of Pakistan]

Present: Abdul Hameed Dogar, C.J., Ijaz-ul-Hassan Khan, Muhammad Qaim Jan 
Khan
and Ch. Ejaz Yousaf, JJ

GOVERNMENT OF PUNJAB, through Secretary Education, Civil Secretariat, 
Lahore and others-—Petitioners

\

I
I
I151

Versus

I SAMEENA PAR VEEN and others—-Respondents

NOS.71-L and 72-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 
2006, decided on 29th April, 2008.

(On appeal from the judgment, dated 29-1-2008 of the Lahore High Court, Lahore 
passed in Cr.O.P. No.370AV and 561/W of 2007, Writ Petitions Nos.11525, 11263, 
11516, 11662, 11663, 11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274 
345, 599, 64'3 and 11619 of 2008).

Criminal Petitions 
224-L to 236-L of

ia
&
*sI: Civil service—m

-—Administration of justice—If a Tribunal or the Supreme Court decides a point of 
law relating to the ^erms and conditions of a civil servant who litigated, and there were 
other civil servants, who may not have taken any legal proceedings, in such a case, 
the dictates of justice and rule of good governance demand that the benefit of the said 
decision be extended to other civil servants also, who may, not be parties to that 
litigation, instead j^f compelling them to approach the Tribunal or any other legal 
forum—All citizens are equal before law and entitled to equal protection of law 
Art.25 of the Constitution.

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan 
and others 1996 SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage 
Board, Karachi andjothers 2005 SCMR 499 fol.

II

Mst, Muqqadas Akhtar and another v. Province of Punjab through Secretary Education 
Department, Goveniment of Punjab and another 2000 PLC (C.S.) 867 ref.

j

Ms. Afshan Ghazanfar, A.A.-G., Punjab and Rana Abdul Qayyum, D.S. (Education) 
Punjab for Petitioners.

1-

4

I
I

as per3
4

iLi55
!-

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72- 
L and C.P.224-L ofj2008).

Nemo for other Respondents. 4

.'c
V

ORDER

ABDUL HAMEED DOGAR, C.J.—Through this order we intend to dispose of above 
captioned petitions filed against common judgment, dated 29-1-2008 passed by learned 
Judge in Chambers ofLahore High Court, Lahore whereby Cr.O.P. No.370/W and 561AV 
of2007,-Writ Petitions Nos.11525, 11263, 11516, 11662, 11663, 11766, 11881, 11835, 
12136 and 12185 cjf 2007, 86, 123, 274, 345, 599, 643 and 11619 of 2008 filed by 

respondents were allowed and the impugned orders passed by petitioner/authority were 
set aside.



B !
s-

2. briefly, stated facts giving rise to the filing of instant petitions are that respondents 
weie appointed as PTC Teachers during the year 1995/1996 after completion of all legal 
requirements and they joined their respective place of posting. After sometime, their V J
appointments were cancelled being bogus vide order No.277/E-l, dated 3-4-1998. This ------ ^
order was assailed before learned Lahore High Court, Lahore and same was declared to 
be without lawful authority in the case reported as Mst. Muqqadas Akhtar and another v.
Province of Punjab through Secretary Education Department, Government of Punjab and 
another 2000 PLC (C.S.) 867. The relevant paragraph is reproduced as under:-

j

"Consequently the petitioners are declared to be in service and the action of the 
Headmasters/Incharge of the Schools stopping the petitioners from performance 
of their duties as PTC Teachers on the basis of the above said impugned order, is 
declared to be without lawful authority. It is, however, clarified that the 
department i? at liberty to proceed against petitioners, if so desired, on individual 
basis under the relevant law and under the Punjab Civil Servant (Efficiency and 
Discipline) I^ules, 1975."

<
In view of above judgment, the respondents were absolved of the charges of bogus 
appointments. But later on once again the services of respondents were terminated vide 
order, dated 3-8-20p5, which order was challenged before learned Lahore High Court,
Lahore through Writ Petition No. 16864 of 2005, The said writ petition was allowed vide 
judgment, dated 11-12-2006 and the impugned order, was declared as illegal and without 
lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed the 
order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 
2006 which was also allowed vide judgment, dated 4-9-2006. The said judgment was 
maintained by this C|burt in Civil Petition No. 1960-L of2006 vide judgment, dated 2-11- 
2006. On 26-9-2007 once again the services of respondents were terminated. Feeling 
aggrieved they filed above mentioned petitions before the learned Lahore High Courts r- 
Lahore which were £ Mowed vide impugned judgment as stated above. f.V

3. It is mainly contended by learned A.A.-G. Ptmjab appearing on behalf of petitioners 
tliat the jurisdiction! of the learned High Court is barred under Article 212 of the 
Constitution of Isianiic Republic of Pakistan, 1973 in matters involving determination of 
terms and conditions, of civil servants. She further contended that the appointments of the 
respondents were bo^s and fake as they were never selected by the competent authority, 
tlierefore.the orders jof dismissal passed by departmental authority were in accordance 
with law, which did not call for any interference by this Court.

r-
i

4. On the other hand, Mr. S. M. Tayyub, learned Senior Advocate Supreme Court 
appearing on behalf |of some of the respondents supported the impugned judgment and 
contended that appointments of respondents had taken place in accordance with rules and 
prescribed procedure. They submitted their applications in pursuance of advertisement of 
the posts of PTC Teachers. They passed the required test and were appointed by the 
competent authority. According to him, the respondents were in service for about 9-10 
years and during this period no objection was raised, and subsequently on vague 
allegations they were dismissed from service. He further contended that cases of 
respondents were at par with Mst. Naseem Akhtar which was decided by this Court in 
Civil Petition No. 1960-L of 2006 vide judgment, dated 2-11-2006.

5. We have considered the arguments of both the parties and have gone through the record 
and proceedings of the case in minute particulars. The matter has already been decided 
by this Court in the 'case of Mst. Naseem Akhtar (supra), and it has been held that the 
appointment orders 'of the respondents as PTC Teachers were genuine. It was held by 
this Court in the c|ase of Hameed Akhtar Niazi v. The Secretary, Establishment 
Division, Government of Pakistan and others 1996 SCMR 1185 that if a Tribunal or 
this Court decides a point of law relating to the terms and conditions of a civil servant 
who litigated, and there were other civil servants, who may not have taken any legal 
proceedings, in such a case, the dictates of justice and rule of good governance 
demand that the benefit of the said decision be extended to other civil servants also, 
who may not be paiities to that litigation instead of compelling them to approach the
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-■ :% reiterated by this Court in the ca^ 

''' Sewerage Board, Karachi and others
2005 SCMR 499 ^d it was held that according to Article 25 of the Constitution of 
Islamic Republic of Pakistan, 1973 all citizens are equal before law and entitled to 
equal protection of law, 

j

6. In tins view of the matter, we are of the view that no ground for interference in the 
impugned judgment is made out. Accordingly, the petitions being devoid of force 
dismissed and leave to appeal refused.

M.B.A./G-13/SC
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