FORM OF ORDER SHEET

Court of
Appeal No. 1387/2024
S.No. Date ofﬂorder Order or other praceedings with signature of judge
proceedings '
1 2 3
- | 29-Aug-24 The appeal of Mr. SHAH MAHMOOD presented

today by Mr. Amjad Ali Mardan Advocate. It is fixed for
preliminary hearing before Single Bench at Peshawar on 20-
Sep-24. Parcha Peshi given to counsel for the appcllant.

By order of the Lhan’m

RAR
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

CHECK LIST
Case Title: Shah Mahmood Versus Govt of KP through
Secretary  Industries and
others
S# CONTENTS YES NO
1 This Appeal has been presented by: Shah Mahmood v
(appellant) _ '
2 Whether counsel/appellant/deponent have signed the v
requisite documents? b
3 Whether appeal is within time? v
4 Whether the enactment under which the appeal is filed v
mentioned?
5 Whether the enactment under which the appeal is file is v
correct? -
6 Whether affidavit is appended? v
7 Whether affidavit is duly attested by competent Qath v
Commissioner?
8 Whether appeal/annexures are properly paged? v
9 Whether certificate regarding filing any earlier appeal on the Ve
subject, furnished?
10 | Whether annexures are legible? v
11 | Whether annexures are attested? v
12 | Whether copies of annexures are readable/clear? v
13 .| Whether copy of appeal is delivered to AG/DAG? v
14 | Whether Power of attorney of counsel engaged is attested v
l and signed by the petitioner/ appellant/respondents?
15 ; Whether numbers of referred cases given are correct? v
16 | Whether appeal contains cutting/overwriting? 4
17 - | Whether list of books has been provided at the end of the v
appeal?
18 Whether case relate to this court? v
19. | Whether requisite number of spare copies attached? v
20 | Whether complete spare copy is filed in separate file cover? v
{ 21 | Whether addresses of parties given are complete? v
| 22 | Whether index filed? v
123 Whether index is correct? v
| 24 | Whether security and process fee deposited? On v
25 | Whether in view of Khyber Pakhtunkhwa Service Tribunal v
- | Rules 1974 Rule 11, notice along with copy of appeal and
annexures has been sent to respondents? On
26 | Whether copies of comments/reply/rejoinder submitted? v
On__
27 Whether copies of comments/reply/rejoinder provided to v
opposite part? On

ftis certified that formalities/documentation as required in the above table have been
fulfilled.

G michme

Name: Shah Mahmood (appella !)
Signature: _
Dated: 2K /0872024

|
{
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No._[38 2 /2024

‘Shah Mahmood (Senior Clerk BPS-14 Consumer
Court Mardan) S/0O Sultan Mehmood R/O Lund
- Khwar Janga Distt Mardan ........... A-ppell_ant

- VERSUS

- Govt of Khyber Pakhtunkhwa through Secretary

Industries, Commerce and Technical Education

Department KP, Civil S_ecretariat, Peshawar and

- OErS v Respondents

INDEX

S.No"Descri'ption of Annexure | Page
- | Documents

1 '- Sérvice'Appeal along

with affidavit | \-13
2 Application for - -
restraining | P
respondents from ' ”1 -15
recovery along with | '
affidavit

3 Copy of A

appointment/posting ;,{,3_ \7
order & monthly :
salary statement

4 Copy of KP B .
| Consumers | 18-3¢

Protection Act

5 . | Copy of notification C - 2q
dated 02.04.2019 37-39

6 | Copy of judgment D ‘
dated 12.10.2012 of L‘?O _ S/L
Hon’ble Lahore High ‘ l
Court . -

7 Copy of judgment E /S—Sf’
dated 18.09.2012 5 N

8 Copy of judgment . F e
dated 01.10.2013 & | C189-T72>

12.12.2013 of

ISPy 2 o T S



s

Peshawar High
Court -

Copy of order dated
10.04.2018

10

Copy of pay slips &
impugned order of
recovery dated
08.04.2019

11

Copy of letter dated
17.04.2019 '

12

Copy of |
departmental appeal
to Secretary Law/
Industry dated
23.09.2020

13

Copy of the writ

| petition along with

order dated
08.06.2021

14,

Copy of the

~ | judgment dated
.123.11.2022

15

Copy of the review
petition along with
order dated
09.03.2023

16

| Copy of the

impugned order
dated 31.07.2024

17

Copy of the
impugned audit para

18

Copy of the letter
dated 21.06.2021

19

Copy of the letter
dated 22" June

12021

20

Copy of the office
order dated
07.05.2024

21

Copy of the KP
Resolution of
Commercial
Disputes Act 2022

22

Copy of the
judgment dated
07.03.2013




Y

23

Copy of the
judgment dated

116.05.2014

241 - (2]

24

Copy of 2024 SCMR
538

1g-1

25

Copy of 2011 PLC

1(CS) 1373

130132

126

Copy of 2023 PLC _

1 (CS) 457

133-13

27

Copy of 2019 PLC
(CS) 238

127-14T

28

[Copy of 2016 GBIR

37

e

29

Copy of 2016 PLC
(CS) 1 |

AA

130

Copy of PLD 2019

Islamabad 591

BB

1T -1€]

N4

31

Copies of the

| relevant orders of
| PHC

cc

(62192

32

Copy of PLD 1992

1SC 207 1981 SCMR

523, PLD 1969 SC

1407, 2010 PLC (CS)-

1178

DD

193-212

33

Copy of the
judgment reported
in 1996 SCMR 1185
& 2009 SCMR 1

EE

M3 -9

34

Wakalatnama

Freh¥

Appella nt
Th rough

Supreme Cou

\ _f\d
& Muhammad Ta

Advocate

High Court

- Dated: 2% .08.2024
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BEFORE THE KHYBER PAKHTUNKHWA O// |
- SERVICE TRIBUNA| PESHAWAR

S_ervi_ee Appeal No. / 3 8 ;2 /2024

'.':Shah Mahmood (Senior Clerk BPS-14 Consumer

- Court Mardan) s/0 Sultan Mehmood R/O Lung
Khwar Janga Distt Mardan .......,

oo Appellant
VERSUS
1. Govt of Khyber pakhty

Industrie_s, Commerce
Department KP, Civil S

nkhwa through Secretary
and Technical Education
ecretariat, Peshawar

2. Secretary Finance,

Govt of  Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar

3. Budgelt Ofﬁcer-VHI, Finance Department, Govt

of Khyber Pakhtunkhwa, Civil Secretariat
Peshawa_r_

4, Accciuntan_t General,

_ _ Khyber Pakhtunkhwa’, 10t
Fort Road, Peshawar '

Cantt, Peshawar

5. Accounts Officer (HAD), Accoun
~ Office, 10t Fort
Peshawar '

tant General Kp
Road, Peshawar Cantt,

6. District Accdunts
Comptroller of Ac
Courts Mardan

Officer Mardan, at District - -
counts Office, Opposite District

- 7. Audit Officer Inspection, District Accounts Office

Mardan at - District Comptroller of Accounts
Office, opposite District Courts Mardan

................... Respondents



Appeal under Section 4 of Service
Tribunal Act 1974 against original
order dated 08.04.2019 passed by
respondent no 3 whereafter
appellant.  filed  departmental
appeal dated 23.09.2020 which

remained un-responded and
therefore appellant filed writ

petition no 4635-P/2020 against
the said order wherein an interim
order dated 08.06.2021 to the
effect that respondents are
restrained from the recovery of the
amount already received by the
appellant and vide judgment dated
23.11.2022 'respdndents were
- directed to pass a speaking order
positively  within' a month,
‘however, the respondents filed a
review petition No 180-P/2022
which too was disposed of on
09.03.2023 in the terms that
respondents themselves assured
the Honorable Peshawar High
Court Peshawar that appeal /
representation is to be placed
before Secretary Industry KP and
~ thereafter, upon departmental
appeal dated 23.09.2020,
respondent no 5 passed order
dated 31.07.2024 wherein

-,



1)

2)

3)

4)

recovery of judicial and utility
allowance is restarted vide audit
para drafted by respondent no 7
which are illegal against law and
facts, non-speaking, without lawful

authority, coram non-judice,
arbltrary, whnmsucal and of no legal
effect

Reepected Sir,

Appellant humbly submits as under:
That vide order dated 22.09.2020, appellant is
appointed :& working as Senior Clerk (BPS-14)

(Copy ‘of appointment/posting order &
monthly salary statement is Annex “A”)

That the Consumer Court has been established
under KP Consumers Protection Act 1997. (Copy

of KP Consumers Protection Act is Annex
\\BM’)

That the National Judicial Policy Making
Committee (NJPMC) in its meeting held on

10.02.2007 under the Chairmanship of the -

Hon’ble Chief Justice of .Pakista_n NIPHC
approved judicial allowance to subordinate
Courts Staff to the extent of 20% of running

basic pay and utility allowances to the extent of

10% of running basic pay, but not less than
Rs.1000/- to the staff in BPS-1 to BPS-16.

That aforementioned decision of NIJPMC was
adopted by Govt. of NWFP, now KP and the

above allowances were granted to Judicial

1



5) !

6)

7)

8)

9)

- 10)

- _Offiter as well as Staff of Subordinate Courts and

judicial aliowance is enhancéd by KP Govt vide

‘notification dated 02.04.2019 (Copy of

notification dated 02.04.2019 are Annex
“cn)

N ,
That the above facility is provided to staff of
Attorney General.

That the allowances were granted to the
Advocate General KP Office as well.

That Lahore High Court in WP No0.1484/2008
granted the same relief to employees of Federal

~ Service Tribunal on the strength of decision of

Attorney General. (Copy of judgment dated
12,10.2012 of Hon'ble Lahore High Court is
Annex “D") |

That Hon'ble Peshawar High Court granted
allowance vide judgment dated 18.09.2012 to
employees  of District Judiciary in District

Peshawar, Mardan and all Districts of KP. (Copy

of judgment dated 18.09.2012 is Annex
“E")

That Hon’ble Peshawar High Court, Peshawar
granted the allowances to -para-legal staff of
Provincial Anti-Corruption Court, KP Service
Tribunal, Labour Court. (Copy of judgment
dated 01.10.2013 & 12.12,2013 of
Peshawar High Court is Annex “F"”)

That as a result of the writ petition No. 4141-

P/2016, respondents granted the allowances and
in presence of AAG vide order dated 10.04.2018
of Hon’ble Peshawar High Court, Peshawar as



fag

11)

12)

13)

14

15)

tha burpose was achieved. (Copy of order
dated 10.04.2018 is Annex “G")

That in the year 2019, respondents stopped the
payment of utility/ judicial allowance and started

~ recovery ':FrOm' ‘appellant vide order dated
08.04.2019 passed by respondent no 3, which is

illegal, against law and facts. (Copy of

impugned order of recovery dated

08.04.2019 is Annex “H")

That Ju_d'g.ge-Consumer Court addressed letter
 dated 17.04.2019 to Budget Officer, but in vain,
- (Copy of letter dated 17.04.2019 is Annex

\‘Il’f)

That_the appellant filed departmental appeal

“dated  23.09.2020 to the  Secretary

Law/Indus_trieé,' but in vain. (Copy of

departmental appeal to Secretary Law/.
“Industry dated 23.09.2020 is Annex “J”)

- That appellant field W.P No 4635-P/2020 before

the Honorable Peshawar High Court Peshawar

wherein vide order dated 08.06.2021, the

Honorable Peshawar High Court Peshawar
restrained the respondents from recdvery of the
amount ‘already received by the petitioners
(Copy of the writ petition along with order
dated 08.06.2021 is Annex “K”)

‘That vide judgment dated 23.11.2022, the

Honorable Peshawar High Court Peshawar
dispose of the writ petition in the following

terms: (Copy of the judgment dated
23.11.2022 is Annex "L")




“Such being the case, we dispose of
the instant petition in terms of
directing the respondent No. 1 to
decide ~ the departmental
| appeal/ representation of the
petitioners in accordance with law
through a speaking order positively
within a month, after the receipt of the
judgment of this Court. Thereafter, the
petitioners may have recourse for the
redressal of their grievance before the
proper forum, if so advised.”

16) That respondents filed review petition before the
Honorable Peshawar High Court Peshawar which
is disposed of vide order dated 09.03.2023 in the
following terms: (Copy of the review petition
along with order dated 09.03.2023 is Annex
M)

“2. The learned AAG, at the very
outset, states that the same has been
done administratively and presently,
the appeal / representation of the
petitioners is placed before the
Secretary Industries KPK for its
decision in accordance with law. We
understand that there is no occasion
for the Advocate General’s Office to
file review petition in such like
matters.

3. Accordingly, this petition stands
disposed of.” '

17) That respondent no 5 issued letter dated
31.07.2024 wherein staff of Consumer Court
Mardan is held dis-entitled to judicial allowance
and utility allowance which is illegal against law




18)

19)

A)

B)

.C)'

D)

and facts (;.Copy of the impugned letter dated
31.07.2024 is Annex “N”) |

That in pursuance of letter dated 31.07.2024,

respondent no 7 vide audit para started recovery

of the said allowances from the appellant which
is illegal against law and facts (Copy of the
impugned audit para is Annex “0”)

That  finding no _other efficacious remedy,
appellant approaches this hon’ble Tribuna! on
following grounds:-

GROUNDS:

‘Because admittedly judicial allowance, utility

allowance is granted on the basis of judicial work
as per notiﬁcations, judgments referred above,

Because appellant is also performing judicial

duties like the staff of District & Sessions Court, -

Service Tribunal, Labour Court, Anti~Corruption
Court.

Because as per letter dated 21.06.2021 issued
by Accounts Officer Directorate of Industries &

 Commerce KP, the nature of job of the staff of

Consumer Court is judicial and they observe the
office timing, 'working days calendar issued by
the Peshawar High Court (Copy of the Ietter
dated 21.06.2021 is Annex “P")

Because as per letter dated 22" June 2021, the
Section Officer (litigation) of the Industries,
Corhmerce and Technical Education Department
KP has forwarded/referred the letter dated 21t



E)

P

@)

H)

D

)

- June 2021 (Copy of the letter dated 22n
- June 2021 is Annex “Q")

Because - appellan_t ~are also entitled for

- continuance of the same allowance as granted to

other ' subordinate staff of other Courts in
province and even in Pakistan.

Because as per office order dated 07.05.2024,
the appellant is performing judicial functions as

‘per Chapter-II Section-5 (pages 285-205) of
“Judicial Esta Code (Copy of the office order
- dated 07.05.2024 is Annex “R")

Because in addition to the judicial duties as staff

of Consumer Court, appeliant is also assigned_
~ judicial duty of staff of Commercial Court by

virtue of KP Resolution of Commercial Disputes
Act 2022 wherein Consumer Court is also
declared as Commercial Court (Copy of the KP
Resolution of Commercial Disputes Act
2022 is Annex “S”) |

- Because as per judgment dated 07.03.2013

passed by KP Service Tribunal _Pe'ss.havuf\rahr the
staff of Service Tribunal is held entitled to
Service Tribunal allowance (Copy of the
judgment dated 07.03.2013 is Annex “'T")

Because as per judgment dated 16.05.2014, the

judgment of the KP Service Tribunal Peshawar is -
upheld by the Honorable Supreme Court of
Pakistan (Copy of the judgment dated
16.05.2014 is Annex “U")

Because as per 2024 SCMR 538 also reported in
2024 PLC (CS) 830, employees of Solicitor Office




N)
~ Banking Court and Custom Courts are held

_WOrking in. Civil Secretariat are held entitled to
reception -of special allowance and . utility

- allowance (Copy of 2024 SCMR 538 is Annex

K)

| L)

M)

| '_“_y")

‘Because as per 2011 PLC (CS) 1373, the staff of
- the High Court of Sindh is held entitled for
'_ judicial and utility allowance from the date of

National J_u'dicial-'_PoIicy (Copy of 2011 PLC

- (€S) 1373 is Annex “"W")

| Because as per 2023 PLC (CS) 457, superior -
judicial allowance is even allowed to Provincial
Ombudsman (Mohtasib) (Copy of 2023 PLC
(CS) 457 is Annex “X")

Because as per 2019 PLC (CS) 238, employees

- of Provincial Criminal Prosecution Services are

held entitled for the benefit of judicial allowance
on the analogy of its reception by the staff of
office of Advocate General (Copy of 2019 PLC
(CS) 238 is Annex “Y")

- Because as per 2016 GBLR 37, employees of

entitled to .Special Judicial Allowance/Judicial

~ Allowance (Copy of 2016 GBLR 37 is Annex

0)

. \\Z!!)

~ Because as per 2016 PLC (CS) 1, the Honorable
- Sindh High Court directed the Government to re-
calculate pension after giving effect to judicial

allowance and start the future payment
a'ccordingly_and arrears be also paid (Copy of
2016 PLC (CS) 1 is Annex “AA")




P)

Q

Because as per PLD 2019 Islamabad 591, the

employees. of Federal Shariat Court are held
entitled for increase in utility allowance etc

- (Copy of PLD 2019 Islamabad 591 is Annex

\\BB'!)

Because the staff of the Consumer Court_.
functions under the instructions of the Honorable
Peshawar High Court wherein instructions

- regarding duty hours, vacations, uniform,

institution :of cases, scanning of court record etc
are issued to the staff of Consumer Court

~ (Copies of the relevant orders of PHC are

R)

S)

m

U

V)

- Annex “CC"”)

Because appellant is not dealt as per law,
violating Article 4 of Constitution of Pakistan,
1973. |

Because appellant is discriminated, infringing

'Artlcle 25/27 of the Constitution of Islamic

Republlc of Paklstan 1973.

Because Artlcle 3 of the Constitution embodied
to eliminate all sort of exploitations.

Because as per PLD 1992 SC 207 1981 SCMR
523, PLD 1969 SC 407, 2010 PLC (CS) 1178
allowance once received by a civil servant, under

'a_ bonafide belief, can't be recovered as per

principle of locus pointentiae (Copy of PLD
1992 SC 207 1981 SCMR 523, PLD 1969 SC
407, 2010 PLC (CS) 1178 is Annex “DD"”) |

Because respondents are estopped from denying
the judicial allowance as weli as utility allowance
already granted & received by the appellant.




W) Because as per 1996 SCMR 1185 and 2009

')(_)

Y)

. 2)

SCMR 1, if a Tribunal or the Supreme Court

decides a point of law relating to the terms and

conditions of a civil servant who litigated, and
there were other civil servants, who may not
have taken any legal proceedings, in such a
case, the dictates of justice and rule of good
governance demand that the benefit of the said

decision be extended to other civil servants also,

who may, not be parties to that litigation,

instead of ‘compelling them to approach the
~ Tribunal or any‘ other legai forum. All citizens are

equal before the law and entitled to equal

protection of law as per Article 25 of the
“Constitution (Copy of the judgment reported

in 1996 SCMR 1185 & 2009 SCMR 1 is Annex
“EE") '

Because pay and pension is a recurring cause of
“action and no limitation runs in such like
matters.

Because impugned orders are without lawful
authority.

‘Because -appellant requests for raising other

grounds at the time of arguments.
PRAYER

It is, therefore, humbly prayed that, on
acceptance of this appeal:-

i. The impugned original order dated

08.04.2019 passed by respondent no 3 &
appellate order dated 31.07.2024 passed
by respondent no 5 and audit para on the
basis of the same drafted by respondent no

7 & stoppage / deduction / recovery of




judicial allowance and utility allowance in
the pay of the appellant may please be
declared =~ as illegal, without [lawful
authority, arbitrary, coram non-judice,

whimsical and of no legal effect and
- consequently, may please be set-aside.

Appellant may please be treated at par with
other employees of Courts, Tribunals,
subordinate legal staff and para-legal staff
of all Courts in matter of judicial allowances
and utility allowances by declaring
appellant entitled to reception of judicial as
well as utility allowance w.e.f date of
posting at Consumer Court.

Any other relief deemed fit in the
circumstances of the case may also be

granted. \Wmneet
| \ ol

Appellant
Through

Supreme Court of Pakiétan

J\’k %,\./f/ .
& Muhar i&@ﬂha Khan __:(Mgrdlan")

.....

. Advocate
- High Court _

Dated: 1E .08.2024

/)
i U F
~Amjad Al ( ,?“"dan)

- Advoca O ST RG I
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service AppeallNo. | /2024

Shah Mahmood (Senior Clerk BPS-14 Consumer
Court Mardan) S/O Sultan Mehmood R/O Lund
Khwar Janga Distt Mardan ........... Appellant

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary

- Industries, Commerce and Technical Education

Department KP, Civil Secretarlat Peshawar and

OLNEYS et Respondents

1

' AFFIDAVIT
I, Shah Mahmood (Senior Clerk BPS-14
Consumer Court Mardan) S/0 Sultan
Mehmood R/0 Lund Khwar Janga Distt
Mardan (appellant) do hereby solemnly affirm
and declare that all the contents of this service
appeal are true and correct to the best of my
knowledge and belief and nothing has bee{h
concealed from this Tribunal. , |, ANeec

Deponent




BEFORE THE KHYBER PAKHTUNKHWA

~ SERVICE TRIBUNAL PESHAWAR | @g
C.M No. _ | /2024
o N -
Serwce Appeal No.____ /2024

_S'h'ah Mahmood (Senior Clerk BPS-14 Consumer
Court Mardan).S/O Sultan Mehmood R/O Lund
Khwar Janga Distt Mardan ........... Appellant

VERSUS

Govt of Khyber Pakhtunkhwa through Secretary
Industries, Commerce and Technical Education
Department KP, Civil Secretariat, Peshawar and
Others ..o T Respondents

Application for restraining
- respondents from recovery of
- judicial and utility allowance till

decision of the instant service

appeaL- '

Respected Sir,
Appllcant humbly submlts as under:

: 1.-That the: aforementloned appeal has been filed -
- today. ,

2. That the impugned orders passed by.

- respondents are illega! order, in violation of the -
notifications and judgments referred in the
service appeal as well as in violation of Article
3, 4, 25 and 27 of the Constitution of Pakistan
1973 and therefore the impugned orders are
illegal order and not tenable in the eye of law.

3. That appellant/applicant has a strong prima
facie case and is sanguine about its success.

-4, That balance of convenience lies in favour of the
~ appeliant/applicant.



5. That there shall be irreparable loss to the
appellant/applicant if the impugned orders are
not suspended and respondents are not
restrained from recovery of judicial and utility
allowance.

6. That contents of the service appeal may please
be treated as integral part of this application.

It is therefore humbly requested that
- respondents may please be restrained from
recovery of judicial and utility allowance till
decision of the instant service ?ppeal.
' z

Wh Yadisad

Appeliant
Through d |
Amj &&“/‘( Mardan) »i::x ;;:;f-:f':.;,:-;"" "
Advocate : ' PR
(;{M-L‘\I}/ﬁ}/
& Muhammad-Talha Khan (Mardan)
Advocate
High Court

 Dated: 7€ _.08.2024

AFFIDAVIT

I, Shah Mahmood (Senior Clerk BPS-14
Consumer Court Mardan) S/0 Sultan
Mehmood R/O Lund Khwar Janga Distt
Mardan (appellant) do hereby solemnly affirm
and deciare that all the contents of this
application are true and correct to the best of
‘my knowledge and belief and nothing has been

S eoe
concealed from this Trlb;u::':kl_.\ m,ﬁt.rﬂcc

- Deponent




.‘S( _

7 DIRECTORATE OF ‘\(wﬂ

s TNy

v ; INDUSTRIES AND COMMERCE

My KHYBER PAKHTUNKHWA, PESHAWAR
‘Q{{z}gﬁ . : ,

ORDER

| On the recommendation of Deparunental Promotion Coenuniiies of the
i Dircetorate of Industrics and Comumerce. Khyber Pakhtunkhwe, Peshawar, the suilowing
Junjor Clerks (BPS-11) are hereby appointed 1o the post ol Senior Clerk (BPS-1<41anucting
chiurge busis with immediate effect: - : ' -

1 [ Mir Zaid Ullah .
| 2. | Mr Shah Mahmood ¢
| 3. | Syed Nasruilah Shah ]
On their appointnent as Senior Clerk (BPS-14) on acting charge basis vide

Notification No. 7185-91 dated 22.09.2020, the following transfer/pdsting is hereby orderad
with immediate effect:-

-y

| .
_ 'S No | Name & Designation | From - ﬁ‘u . “ N L
I Mr. Zaid Ultah, D Haurs Office. | Hqtrs  Office. Peshawar  posted

Senjor Clerk (BPS-14) | Peshav.ar { against the vacant post ol .0r, Seale
_rach. - i Stenographer (BPS-143
. — - b e T St S .
2. Shoh Mahmood. -~ LOtee of DO Consumer - Courte Manie e
// sepior Clark (RPsS-1y ) NMardas O gpingt the wneanl e oF S o
4 | a.eb i F Clerk iBPs-i-h

Senior Clerk (BPS-14) Bannu %aguinsl the vacant post o
| P Clerk (BIPS-14)

T
T ERWL

i
[ 3. Sved Nasrullah Shah,  © Consumer Court, ; Consumer Court.  Bannu - posicd

a.c.b |

Sd/- Director, 1,
Khyber Lakbtunidwa,
Dated. 22092020,

Endst:No. 7192-99 {1/70-DI-Admn:

Cupy of the above is forwarded 10

The Accountant General. Khyvbei vakhiuskiwa, Pesnuawi
The Judge Consumer Courts, Banuwir & Nardan.

S S

o The Registrar Consuimer Courts St & siardan. -
. \/F he District Accounts Officer. Banau & _\-Iardan:/
The Accounts Officer Hatrs Offics. Peshawar.

6.  The oflicials concerned. _

The personal file of the officials coneerned.

IFite No. 1/33-Di-Admn.

o S

o

W

e

1
: Administl\*&t e Offiver,
Directorate of Industrids and Commerey
Khyber Pakhtunkhws. Proshinir

CaraScani



Government of Khyber Pakhtunkhwa
District Accounts Office Mardan
Monthly Salary Statement (June-2024)

Personal Information of Mr SHAH MAHMOQOD d/w/s of SULTAN MEHMOOD
Personnel Number: 00913466 CNIC: 1610234294283 : NTN:
Date of Birth: 01.03.1985 ~ Entry into Govt. Service: 23.0520H9 Length of Servive: UF Yeurs €1 Months @09 Dayvs

Employment Category: Active Temporary

Designation: SENIOR CLERK S0N03384-GOVERNMENT OF KHYBLER PARH

DDO Code: MR4727-Consumer Protection Court, Mardan

Payroll Section: 002 GPF Section: 010 Cash Center: ,

GPF A/C No: 915466 2/153 Interest Applicd: Yes GPF Balance: 142 1000

Vendor Number: - ' '
Pay and Allowances: Pay scale: BPS For - 2022 Pay Scale Type: Civil  BPS: 14 Pan Slage: 4

Wage type Amount Wagee type I Aol

0001 { Basic Pay ' 29.490.00 {001 | House Rent Allowance 43% 5.321.00
1210 | Convey Allowance 20035 2.856.00 1300 | Medical Allowance 130000
1584 | Judicial Allowance 9.,000.00 Ps74 | Utility Allowange2007 L4 00000
2315 | Special Allowance 2023 ' 3.500.00 2341 {Dispr. Fed Al 15% 2022KD 242800
2347 | Adhoc Rel Al 15% 22(PS17) ' 2,628.00 237% | Adhoc Relief AN 2023 35% 371200

Deductions - General

Wage type . Amount Wage type Aot
3014 | GPF Subscription -3.900.00 3501 | Benevolent Fund. -, 200,00
3534 | R. Ben & Death Comp Fresh -600.00 3609 | Income Tax -390.00

Deductions - Loans and Advances

. e . . '
Loan Description Principal amount Dedctivii Bubwires

6505 GPF Loan Principal lostal 70,000,00 2200000 200000

Deduetions - Income Tax
Payable: 447298 Recovered til! June-2024: 447300 Exvimpted: U.02- Kovaveiubie. 4.

Gross Pay (Rs.): 74,635.00 Deductions: (Rs.): -8.090.00 Net Pay: (Ks.) 0654500

Payee Name: SHAH MAHMOOD
Account Number: 258926185
Bank Details: UNITED BANK LIMITED, 210780 HATHIAN HATHIAN,

Leaves: QOpening Balance: Availed: Earmned: Balunee:

Permanent Address:

City: SWABI Domicile: - Housing Status: No Cflicial
Temp. Address: '

City: - : Email;”

(50306762/09.08.2024/16:43:54) 2) All amotnts are in Pak Rupees 3) Ervors & omissions excepted
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THE '[KHYBER PAKHTUNKHWA]
CONSUMERS PROTECTION ACT, 1997

G{KHYBER PAKHTUNKHWA} ACT NO. Vi OF 1997)
[First pi&blished aﬁer having received the assent of the Gover;zor of the *[Khvber
Pakhtunkhwa] in the Gazette of {Khvber Pakhtunkhwa] (Extmordmary) dated the
7" November, 1997.] :

AN
ACT

to provide for promotion and protection of the interest of consumers.

Preamble.—~WHEREAS it is expedient to provide for ﬁealthy growth of fair

Preamble, commercial practices, the promotion and protection of legitimate Interests -

of consumers and speedy redressal of their complaints and matters arlsmg out of or
connected therewith: :

It_is hereby enacted as follows:

PART—I
PRELTMTNARY

1. Short title, extent, commencement and application. --—(l)ThIS Act may be
called the [Khyber Pakhtunkhwa] Consumers Protection Act, 5997

(2) . Tt shall extend to whole of the ° [Provmce of the Khyber
Pakhtunkhwa].

| 98] It shall come into force at once.
(4)  Save as otherwise expressly exempted by Gévernment through a
notification [m the official gazette], this ®[Act] shall apply to aH goods and services.

services.

2. Definition.---In this Act, unless there is anything repughant in the subjeet or
context,- _

'Substituted vide Khyber Pakhtunkhwa Act No, IV ot'2011 -
- *Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011
"Substituted vide Khyber Pakhtunkhwa Act No. [V of 2011
*Substituted vide Khybér Pakhtunkhwa Act No. IV of 201 1
*Substituted vide Khyber Pakhtunkhwa Act No. IV of 201 |
"Subsmuted vide Khyber Pakhtunkhwa Act No, £V of 2011
?Added vide Khyber Pakhtunkhwa Act No. I of 2005
*Substituted vide Khyber Pakhtunkhwa Act No. II of 2005




4|Page

(@
(b)

'[Deleted]
"Complaint" means:-

(1) a consumer;

© (i)  a voluntary consumer's assoclatlon subject to such '

restrictions as may be prescnbed -and

’ . SRR ' ’ 2 bl
(1it)  Government, concerned Councﬂf, concemed [a Local

(©)

@
S[(dd)

(e)

Government] and any person or:agency authorized by |

the aforesald on their behalf to 1odge complaint before

the [Court]
"Consumer™ means any person 4[or entity] who:-

(iy  buys goods for a consideration which hasbeen paid or -
to promised or partly paid and partly promised to be
paid or under any system of deferred payment
including hire purchase and leasing and includes any
user of such goods but docs not include a person who
obtams such goods for re-sale or for any commerc1a1

purpose; or

(ii) hires any goods or services.for a consideration which
- has been paid or promised or partly paid and partly
promised to be paid or under any system of deferred o
payment including hire purchase and leasing and
- includes any beneﬁciary of such Services.- -

' "Councﬂ" means a Consumer Protectlon Counc1l estabhshed'

under Scction-8;

*Court” means Consumer Courts estabhshed under section _
11A] -

"Defect" ‘means any fault, 1mperfect1on ior shortcommg in the
quality, quantlty, potency, purity or standard which, in relation’
to the goods, is requlred to be mamtamed by or under any law
for the time bem gin force :

" 'Deleted vide Khyber Pakhmnkhwa Act No. T of 2005
- *Substituted vide Kityber Pakhtunkhwa Act No. II of 2005
“Substituted vide Khyber Pakhtunkhwa Act No. If of 2005
*Added vide Khyber Pakhtunkhwa Act No, XVII of 2015

*Inserted vide Khyber Pakhiunkhwa Act No. Il of 2005
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'[(fa)
(®)
(fc)
(8)
(h)

G

0

"Deficiency" means a deficiency or ;shortcoming in the
standard of performance, quality and nature of a service which
has been undertaken by a person prowdmg the service to a
consumer in pursuance of a contract or otherwise or is
required to be maintained by or under any law while prov1d1ng_ :
a particular service; . :

“Directorate” means the Directorate of Industries and
Commerce, Khyber Pakhtunkhwa; :

“Director” means the Director of Industrles and Commercc '
Khyber Pakhtunkhwa;

“entity” means an organization that has a legal 1dent1ty apart
from its members;]

"Goods" means goods as defined in the Sale of Goods Act,
1930 (III of 1930);

"Govemnment" means the 'Govenuﬁent of * [Khyber
Pakhtunkhwa]; '

"Laboratory" means a laboratory or organization recognized

~ by Government including the Federal Govemment and

includes any such laboratory or organization éstablished by or
under any law for the time being in force:, which is maintained,
financed or aided by Govemment including Federal
Government for carrying out analysis or test of any goods with

" a view to determining whether such goods suffer from any

defect;

"Manufacturer” includes a person who:- |

(i) makes or manufactures any good'é or parts thereof; or

(i)  docs not make or manufacture any goods but
assembles parts thereof made:or manufactured by
others and claims the end product to be goods
manufactured by himself; or

(ili)  puts or causes to be put his'ow':n mark on any goods
made or manufactured by any other manufacturer and

:Insawd vide Khyber Pokhmnkhw'a ActNo. XVII of 2015
“Substituted vide Khyber Pakhtunkhwa Act No, TV of 2011
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claims such goods to be goods made or manufactured .
by himself: = _ |

- Explanation.---A branch office of a manufacturer shall not be :
deemed to be different manufacturer even though an assembly
operation, '[formulation,] dlstrlbutlon and sale of goods is carried out
at such branch office; :

&)  ’[Deleted] - S ' | |
® ~ "Prescribed” means prescribed by rules niade under this Ad; -
{m)  "Section" means a section of this Act;

(n) “Services" includes services of any description which arc
made available to potential users and includes the provision of
_facilities in connection with banlung, ﬁnancmg, insurance,
transport, manufacturing, processing, accountancy, supply of
electrical, mechanical or any other form:of energy [mcludmg
gas and petrol, water, telephone], b;oardmg or lodging,
entertainment, medicine, education, : construction work,
amusement, catering, security, or purveying news or other
information and similar other services, :but docs not include
the rendering of any service free of chargc or under the
contract of pcrsonal services; and

(o) "Unfair trade practice” means a trade practice which a person
for the purpose of sale, use or supply of any goods or
provision of any service or for their promotion, adopts one or
more of the following practices, causes loss or injury through
hoarding, black-marketing, adulteration, selling of expired
drugs, food items and commodities unfit for human "
consumption, or charging for the goods and services in excess
of the price fixed by an *[Court] authorized to do so under any
law for the time being in force or in furtherance of such sale,
use or supply makes any statement, Wwhether orally or in
writing or by chalking on walls or through sign-boards or
neon-signs or by distributing pamphlets or by publication in
any manner, including electronic media, by-

‘Added Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005

?Deleted Substituted vide Khyber Pakhtunkhwa Act No. I of 2005
*Inserted vide Khyber Pakhtunkhwa Act No. 11 of 2005
“Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005
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)

(i1)
(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

falsely representing that the goods or, as the case may
be, services arc of a particular standard, quality,
quantity, grade, composition, model, style or mode;

falsely representing any rebuilt, second-hand,
renovated, reconditioned or old goods as new goods;
falsely representing that the goods or, as the case may
be, services have sponsorship :or approval of the
competent agency or authority ojr possesses specified
characteristics, performance, accessories,” use or
benefits which such goods or services do not have;

falsely representing that the goods oF services of’fered
fulfill the prescribed standard fixed by local or
international authorities;

giving misleading representation of the need for, or the
usefulness of any goods or services;

falsely giving to the public any warranty or guarantee
of the performance, specification; required ingredients,
efficacy or length of life of a product or any goods that
is not based on an adequate or proper tests thereof:

falsely offering for sale or on; lease any premises,
house, apartment shop or building with specified
facilities or with the promise o deliver possession
thereof within a specified period or without any
escalation in price or by falsely representing that such
premises, house, apartment shop or building is being
sold, built or constructed in- accordance with the
approved plans, specification and approval of the
concerned authorities;

misleading the public conceming the price at which a
product or products or goods or services have been or
are ordinarily sold or prov1ded :

giving false or misleading facts regarding facilities
available in the private educational institutions or
falsely representing that such institutions have proper
approval of the concerned authontles or affiliated with
foreign organizations,
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(x) falsely representmg for prows:on of services by
professionals and experts, including medical
?ractitioners engineers, architects, advocates, teacher

, spiritual healers] and Hakeems;;

(x1) giving false or misleading facts diéparaging the goods,
services or trade of another person, firm, company or
- business concern;

(xii) advertising for the sale or supply, ata bargain price, or
goods or services which are not intended to be offered
for sale or supply at such price;

(xiii) offering of gifts, prizes or other items with the
intention of not providing them as offered or creating
the impression that something is being given or offered
free of charge when it is fully or partly covered by the
amount charged in the transaction; and .

(xiv) falsely gives description of conu:nodities and services
offered through matil order.

3. Act not to supersede other law.---The provisions on this Act shall be in
addition to and not in derogation or supersession of any other Jaw for the lime being
in force. :

4. Obligation of manufactorers.——-(1) Every manufacturer shall publish or
mark on every packet or container the maximum retail price, the nature, standard or

type and other specifications of the goods therein, the weight, size or volume and.

date of manufacture and exp1ry where appropriate, as the case may be, having regard
to the commercial practice in relation to those goods, the name and address of the
manufacturer or in the case of a packer or importer, the trader thereof

Provided that _if any goods arc not sold in packed form or in container, it shall
be sufficient for the purposes of this subsection if the required information is
exhibited conspicuously in the shop where the sale is being made:

Provided further that if the price or catalogue or vendor instructions for the
consumer is issued in relation to any goods, it shall be sufficient for the purposes of
this sub-section if the required information is published or markcd on such catalogue
or vendor instructions. -

'Added vide Khyber Pakhtunkhwa Act No. Il of 2005




(2)  Any trader who sells any goods not marked withéintjgnnation required
under sub-section (1), shall incur the liabilities of the disregard of sub-section (1),
unless he proves that the manufacturer of the goods or some other person identified
by him is responsible for the offence and the onus of proof shall:lie on such trader.

5. Prices to be exhibited at business place.---In the:absence of a price
catalogue meant for the consumers, every trader shall exhibit con5p1cu0usly in his
shop or display center a notice specifying the retail or wholesale price, as the case
may be, of all goods available for sale in that shop or display center.

6. = Receipt to be issued to purchaser.—-— Every trader who sells any goods
shall, on demand by purchaser, whether he is a consumer or otherwme, issue to the

purchaser a receipt setting out,-

(@ the date of sale;

(B) the specifications and other 1dent1fy1ng particulars of the
goods sold;

-(¢) . the quantity and pricc of the goods;

(d) the nature of sale, that is to say, whether wholesale or retail;
and

(e} the name and address of the seller:

Provided that if a trader uses an electronic. machine for

preparation of receipt in respect of the sdle made, such receipt -

shall be taken as sufficient comphance w1th the requlrements
of this section. :

T Prohibition of false advertisement, etc.---(1) Nc;tv{!imstanding anything

contained in any other law for the time being in force, no company, firm or person

shall advertise in any manner not authorized by law for the salé or hiring DJ goods or -

services or any property, movable or immovable, or solicit depos;ts for repayment at

‘higher rates of profit or interest and thereby causes loss to any consumer, whether

financial or otherwise.

(2) Notwithstanding any punishment provided for- making
misrepresentation, false or misleading advertisement i any other law for the time
being in force, the company, firm or a person or unclei'taking making such
advertisement shall be liable to pay such compensation as the [Court]may direct for
causing loss to the person affected by such advertisement.

'Substituted vide Khyber Pakhtunkhwa Act No, [I of 2605
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'7A. - Duty of disclosure.—(1) Where the nature of goods or products details are
such that the disclosure of its components, parts, quality, ingredients or date of
- manufacturing and expiry is material to the decision of the consumer to-enter into a
contract of sale, the manufacturer shall disclose the same, ' -

) (2)  Where the nature of service is such that di_sclosfure of capabilities or

qualification of the services provider or quality of the products' that service provider
intends to use, is material to the decision of the consumer to euter into contract, the
services provider shall disclose the same.

3) Notwithstanding anything contained in sub-sections (1) and (2), the

. Court or the Director may, by general or spemal order, require such disclosure in any

case.

7B.  Defective construction, composition or design.—A good or product shall
be defective in construction, composition or design if, at the time of manufacturing, a
material or design deviation was made by the manufacturer on SpeClﬁC‘dthll whether
known to the consumer or not.

'7C. Prohlbltlon.-—-The manufacturer trader and goods or semces pr0v1der shaIl
not indulge in any unfair trade practices.]

PART-II

8. The Council.---(1) As soon as may be, after the commencement of this Act,

- Government may, by notlﬁcation in the Official Gazette, establish a Consumers

~ Protection Council [ *[at Provincial level] to dev1se pohc1es for protecting the -
consumer from unfair trade practlces]

- (2) The Council shall consist of a Chairman and .sui:h other [ofﬁcial and -
non-official] members as Government may, by notification i in the Official Gazette,
. specify. : .

'(3) The existence of vacancy in, or defect in the constitution of the
Council shall not invalidate any act or proceedings of the Counéil.

“) The Council shall observe such procedure for conductmg its business
as may be presented. :

9. . Meeting of the Council.-—-(1) The Council shall meet as and when necessary
and at such time and place as the Chairman may determine; provided that not more -

Inserted vide Khyber Pakhtunkhwa Act No. XVil of 2015
*Substituted vide Khyber Pakhtunkhwa Act No. IT of 2005
*Substituted vide Khyber Pakhtunkhwa Act No. XV1I of 2015
‘Added vide Khyber Pakhtunkhwa Act No, 11 of 2605
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than a period of two months shall intervene between the two meetings of the
Council.

(2) In the absence of the Chalrman, the Council shall elect one of its -
members to act as Chairman.

(3) The quorum of the meeting of the Counéil_ shallE be two third of the
total members, g

'[10. Functions of the Council.--The Council shall-

(a)  be responsible for formulation of pohc1es for the promotion
and protection of the rights of the consumers, fair and honest
trade practices by the manufacturers, producers and suppliers
of goods and services in relation to interest of consumers and
their effective implementation; and

(b) coordinate between Governmeént and manufacturer’s
producers, suppliers and CONsSumers. |

11. Delegatlon of Powers.---(1) Government may, by notlﬁcatlon in the official

_gazette, direct that all or any of the powers and functions conferred on the council

shall, subject to such limitations, restrictions or conditions, asiit may from time to
time impose, be exercised and performed by such member or members of the council
or by such officer or officers of Government as may be specified. ~

(2)  Government may appoint such officers as it may déem necessary to
assist the council in the performance of its duties and functions.:

’{11A. Establishment of Consumer Courts. ---Government may, by notification in
the official Gazette, establish a Consumer Court in each District of the Province to be
presided by a District and Session Judge *{or Additiona! District and Sessions
Judge.]]

‘[PART-II-A .
DISPOSAL OF COMPLAINTS
BY THE DIRECTOR '

11B. Manner in which complaint shall be made.—(1) The Dlrector may, on his
own motion or by reference from a consumer against any individual or entlty under
section 5, 6 and 7A, 7B and 7C of this Act shall, after’ conductmg an inquiry under

'Substituted vide Khyber Pakhtunkhwa Act No. XVI1 of 2015
*Inserted vide Khyber Pakhtunkhwa Act No, [I of 2005
SAdded vide Khyber Pakbtunkhwa Act No. XXII of 2017
Inserted vide Khyber Pakhunkhwa Act No. XVII of 2015




section 11C, is satisfied that violation has been committed, may ffme the violator with
an amount, which may extend to fifty thousand rupees but not less than five thousand
rupees and which may be recovered as arrears of land revenue. -

(2)  The Director may file a complaint before the court, for declaring a
product or a service as faulty or defective under the provisions: of this Act without
proof of any damage actually suffered by a consumer but likely to be suffered
keeping in view the general standard of that service or product. :

11C. Inquiry and inspection.—(1) The Director, on receipt of a complaint or on
his own motion or on the direction of the Court, may hold an inquiry as to defects in
products or services, which contravene any of the provisions of this Act; provided
that no prior notice shall be required to be given to a manufacturer or trader or
service provider for holding an inquiry. : : :

- (2) " While making an inquiry under this Act, the Direétor may,- .

(1) inspect at reasonable time with or Witho;'ut police assistance,
any place where the activities or transaction of trade and
commerce or services are carried out; - -

| (i)  have the power to take sample of goods, products, services
' and to check the defect, standard and purity through laboratory .
test or other means, as may be prescribed;

(iii) - require any manufacturer, trader or service provider or his
employee or agent to produce before him for inspection, all
- product, items and record of documents; - a

(iv)  seize and detain any goods or products:sold or delivered or
caused to be sold or delivered alongwith record relating
thereto in respect of which an offence under this Act has been.
committed or likely to be committed; and '

(v)  seal any premises where an offence under this ‘Act has beeq
committed or is likely to be committed. - ' -

_  (3) The Director may delegate any of his poWefs to the subordinate ..
officers of the Directorate with specified area of jurisdiction.] '
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PART-IL

: Disnosal of Complaints '{by Courts]

12. Junsdlctlon of the “[Court].--- [Subject to the prows:ons of this Act, the
~ Court shall have jurisdiction to entertain complaints within the local limits of whose

jurisdiction,---]

(a)

(b)

(c)

the opposrre party or each of the opposﬁe parties, where there
are more than one, at the time. of the institution of the
complaint, actually and voluntarily resides or carries on
business or personally works for gdin; or

any of the opposite parties, where there are more than one, at
the time of the institution of the compliant, actually and
voluntarily resides, or carries on business, or personally works
for gain provided that in such case cither the permission of the
[Court] is given, or the opposite parties who do not reside, or
carry on business, or personally work for gain, as the case may
be, acquiesce in such institution; and : :

the cause of action wholly or in part arises.

13. Manner in which complaint shall be made.---(1} A éomplaint in relation
to any goods sold or delivered or any service prowded mdy be filed with the

S{Court] by-

(a)

“I(b)
"Ke)

*1(d)

the consumer to whom such goods are: sold or delivered or
such service is provided;

Deleted]

any recognized consumers association irrespective of the fact

- that the consumer to whom the goods are sold or delivered or

service is provided is or is not a member of such association;
or] ' :

by the Director or any officer of the Directorate authorized by
him in this behalf.]

‘Added vide Khyber Pakhtunkhwa Act No. XVII of 2015

Substituted vide Khyber Pakhtunkhwa Act No. II or 2003
*Substituted vide Khyber Pakhtunkhwa Act No. [I of 2003
*Substituted vide Khyber Pakhtunkhwa Act No. TI of 2005
3Substituted vide Khyber Pakhtunkhwa Act No. Il of 2005
*Deleted vide Khyber Pakhtunkhwa Act No. XVII 0f 2015

Substituted vide Khyber Pakhtunkhwa Act No, 11 of 2005
“Substltuted vide Khyber Pakhtunkhwa Act No. XVII ot 2015




Explanation.---For the purpose of this section "récogmized consumer
association” means any voluntary consumer association registered under the
Companies Ordinance 1984 (XLVII of 1984) or the Societies Registration Act, 1860
(XXI of 1860) or the Voluntary Welfare Agencies (Registration and Control) Act,
1961 or any other law for the time being in force and Consumer Cooperative
Societies registered under the Cooperative Societies Act, 1925 or such other
- association as S may be prescribed. ' : " '

(2) A complaint under this section shall be submltted within ten days of
the sale dehvcry or rendering of the service: :

Pr0v1ded that the ' [Court] having jurisdiction to hear the complaint may
allow a complaint to be filed after ten days and within such tlme as it may allow if it

is satisfied that there was sufficient cause for not filing the same within the specified -

period:

Provided further that such extension shall not be allowed beyond a penod or
srxty days from the expiry of the warranty or guarantee period spemﬁed by the

manufacturer of the goods or seller of the services and if no such period is specified,
one year of the date of purchase of the goods or providing of ser_vmes ‘

14.  Procedure on recelpt of complamts - [(1) The Court on recelpt of a
complamt if it relates to any goods-] -

(a) refer a copy of the complaint to the oppc_;osite party mentioned

in the complaint directing him to give his version of the case
within a period of thirty days or such extended period not
exceeding fifteen days; -

(b)  where the opposite party on receipt of eomplaint referred to

him under clause (a) denies or dispfutes' the allegations
contained in the complaint, or omits or fails to present his case
within the time specified as the case may be, the *[Court] as
the case may be, shall proceed to settle the consumer dispute
in the manner specified hereinafter provided;

(c) where the ‘[complainant] alleges a defec't in the goods which
cannot be deterrmned without proper analySJS or test of the
goods, the *{Court] shall obtain sample of the goods from
complainant, seal it and authenticate; it in the manner
prescribed and refer the sample so sc?led to a laboratory

'Substituted vide Khyber Pakhtunkhwa Act No. IT of 2005
“Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005
*Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005
“Substituted vide Khyber Pakhtunkhwa Act No. IT of 2005
*Substirated vide Khyber Pakhtunkhwa Act No. Il of 2005
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(e}

-
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alongwith a direction to make an analysis or lest, whichever

may be necessary with a view to finding out whether such

goods suffer from any defect and to report its findings thercon

to the '[Court] within a period of thirty days of the receipt of

the reference or within such period as may be extended by the
[ Court]; :

before sample of the goods is referred to any ]aboratory under
clause (c), the [Court] may require the complamant to deposit
to the credit of *[Court] such fees as my be specified, for
payment to the laboratory for carrying out the necessary.
analysis or test in relation to the goods in:question. The fee so
deposited by the complainant shall be recovered from the
opposite party if the test / analysis support the complainant's
version and paid to the complainant,

on receipt of the report from the laboratory, the *[Court] shall
forward a copy of the report, alongwiih such remarks as may
be deemed appropriate, to the opposite party and the whole
process shall be completed within two months.; -

if any of the parties disputes the correctness of the findings of
the laboratory, or methods-of analysis or test adopted by the
laboratory, the *{Court] shall require the opposite p'arty or the
complainant to submit in writing his objectlons in regard to
the report of the {aboratory;

the [Court] shall give a reasonable opﬁorfunity to both the
parties of being. heard. with regard to the correctness or

- otherwise of the report before making an order under section-

15.

2) The ®[Court] shall, if the complaint | received: relates to gbods ih
respect of which the procedure spemﬂed in sub-section (1) cannot be followed, or if
the complaint relates to any service,~

(@)

refer a copy of such complamt to the oppos1te party directing
him to give his version of the case within a period of thirty
days or such extended period not exceeding fifteen days as

'Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005

*Substituted vide Khyber Pakhtunkhwa Act No. 1T of 2005

Substituted vide Khyber Pakhrunkhwa Act No. 1I of 2005

*Substituted vide Khyber Pakhtunkhwa Act No, II of 2005

*Substituted vide Khyber Pakhtunkhwa Act No. Ul of 2005

“Substituted vide Khyber Pakhtunkhwa Act No. Il of 2005 . : o
Substituted vide Khyber Pakhtuukhwa Act No. [[of 2005 = . . Clmstete .

*Substituted vide Khyber Pakhtunkhwa Act No. [f of 2005
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3)

- {(2)

15.  Findin
section 14, the

%

®

may be granted by the '[Court]; and

on receipt of the defence of the opposite; party, if any, under

- clause (b), proceed to settle the dlspute on the basis of -
evidence produced by both the parties: . :

Provided that if the opposite party does not deny or

. dispute the allegations made in the complamt or fails to.

present his case within the specified period, the dispute shall -
be settled on the basis of the cvxdence brought by the
[complamant]

For the purpose of this section, the *[Court] shall have the ‘same
powers as arc vested in civil court under the code of Civil Procedure, 1908 (V of
1908), while trying a suit, in respect of the following mailers, na_mely—

. (a)

the summoning and enforcing attendance of any defendant or
witness and examining him on oath;

(b}  the discovery and productlon of any; docurnent or other
material object producible as evidence;

(¢} the receiving of evidence on affidavits;

(d)  requisitioning of the report of the concerned analysis or test
from the laboratory or from any oilier rele’-vant source;

(e) 1ssumg of any commission for the cxarmnatlon of any witness;
and -

(f) any other matter which may be prescribed.

*[Deleted]

s of the ’[Court].--(1) If after the proceedi.hgs conducted under
[Court] is satisfied that the goods complained against suffer from any

any of the defects specified in the complaint or that any or all of the- allegations-
contained in the complaint about the services are proved, it shall issue an order to the
opposite party directing him to lake one or more of the following actions, namely-

- 'Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005
? Substituted vide Khyber Pakhtunkhwa Act No. 1T of 2005
ISubstituted vide Khyber Pakhtunkhwa Act No. 1l of 2005
Deleted vide Khyber Pakhtunkhwa Act No. U of 2005
*Substituted vide Khyber Pakhtunkhwa Act No. 11 of 2005

" *Substituted vide Khyber Pakhtunkhwa Act No, II of 2005
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(a) toremove defect from the goods in question;

(b) to replace the goods with new goods of similar description .-

which shall be free from any defect;

(c) to return to the complamant the price or as the case may be,
the charges paid by the complainant; '

(dy to do such other things as may be direcfed for adequate and
proper compliance with the requlrements ‘of section 4, section
5 or section 6;

- (e}  to pay such amount as may be awarded bjy it as compensation
to the consumer for any loss or negligence of the opposite

party.

(2)  Every order made by the ![Court] under sub-fsection (1) shall be
signed. ' "

16.  Penalties.--- 2[(1) Where any right of consumer required to be protected
under this Act, is in any way infringed, or is likely to be infringed, the person
responsible for such infringement shall be punished with rigorous imprisonment
which shall not be less than seven days or with fine which shall be extended to fifty
hundred thousand rupees but not less than ten thousand rupees or ‘with both and shall
also be liable to provide such compensation or relief to the consumer as may be
determined by the Court.

- (2) Whoever makes advertisement through print or electronic or social.
. media or by wall chalking or in any other manner in contravention of the provisions

of this Act, the person responsible shall be punished with rigorous imprisonment
which shall not be less than seven days or with fine which shall extend to twenty
hundred thousand Tupees but not less than ten thousand rupees or w1th both. ]

(3) The [Court] may, where it is deemed appropnate order for payment _

of compensation to the consumer to the extent the consumer has suffered any
damage or loss through any unfair trade practice.

(4)  The *[Court] may, where it is deemed nedessary? for protection of the

rights of other consumers, order for confiscation of any goodsior material or direct

for their destruction.

'Substituted vide Khyber Pakhtunkhwa Act No. II of 2005
Substituted vide Khyber Pakhtunkhwa Act No. XVII of 2015
*Substituted vide Khyber Pakhtunkhwa Act No. Il of 2005
“Substituted vide Khyber Pakhrunkhwa Act No. Il of 2005
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(5) The '[Court] may, where it is deemed approprlate order for remova]
of the defect (s) of the product involved or replacement thereot -

17.  Appeal.— *[(1) Any person aggrieved from the order pas:sed by the Director,
under sub-section (1) of section 11A of this Act, may file an appeal in the Court
within a period of thirty days of such order by depositing full amount of the fine so
imposed, which shall be reimbursed in case, the Court set- aside the decision of the
Director.]

()] Any person aggrleved by an order made by the [Court] may prefer an
appeal against such order to the STHigh Court] within period of thirty days from the
date of the order, and the provisions of the Code of Criminal Procedure, 1898 (Act V
of 1898), in respect of appeal to the High Court shall, mutatis mutandis, apply.

18.  Finality of Order.-—-Every order of the $[Court] 1f no appeal has been
preferred agamst such order under the provision of this Act, shall become final.

19.  Dismissal ef frivolous, or vexatmus complaints. ---Where a complaint is
found to be frivolous or vexatlous the '[Court] as the case may be, shall dismiss the
comptlaint and exceeding !ten] thousand rupees. Appropriate compensation may also
also be awarded to the respondent from the amount of fine so realized.

20.  Principal, liable for offence of agent and servants.——Where any offence
under this Act is committed by an agent or servant of any manufacturer or trader,
such offence shall be deemed to have been committed by such manufacturer or trader
unless he proves that such offence was committed without his knowledge.

PART-IV
MISCELLANEOUS

21.  Immunity.---No suit, prosecution or other legal proceedings shall lie against
the Council or any member thereof or any functionary under this Act or acting under
the direction of the Council or Government for anything which is in good faith done
or intended to be done under this Act. g

22. Power to make rules.---Government may, by notification in the official
Gazette, make rules for carrying out the purposes of this Act, .-

ISubstituted vide Khyber Pakhtunkhwa Act No. IT of 2605
nserted vide Khyber Pakhtunkhwa Act No. XV1I of 2015
IRe-numbered vide Khyber Pakhtunkhwa Act No, XVII ot 2015
Substituted vide Khyber Pakhtunkhwa Act Ne. T1 of 2005
$Substituted vide Khyber Pakhtunkhwa Act No. II of 2005
*Substituted vide Khyber Pakhtunkhwa Act No, I of 2005
Substitated vide Khyber Pakhtunkhwa Act No. 11 of 2005
*Substituted vide Khyber Pakhrankhwa Act No. Il of 2005
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23.  Power to remove difficulties.—If any difficulty arises in giving effect to any |

“of the provisions of this Act, Government may, make such orders not inconsistent
~with the provisions of this Act, as may appear to it to be necessary or expedient for
removing the difficulty. . S
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GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

Daltad Peshawar the 02/04/2049

$NOTIFICATION ! Ektux

}

3 ;N SOISRANFDIB43/2018 Whereas the Provinclal Govt of Khyber Pakhlunkhwa enhancoeg
"3 the rales of Judiclal Allowance of the Establishment of Peshawar High Court Peshawar w.e. _

.+ 18.09.2012 vide nolilication No.FO{PRC)1-112012 daled 24.02.2012. Later on, the Provincia

- ~ Govt anhanced Lhe rates of the Judlcia} Allowance and Utility Allowance at the prescribed

“*. rates lor_ the stafi of Subordinalg Judiclary in Khybari Pakhlunkhwa vide nolification
No.FD{SOSR-{1)843/2012 dated 10.12.2012. -

! o
a2 Now, in pursuanca of the order of Paghawat High-Courl Péshawar under COC
.1, N0.146-P12018 in Wil Pelllon No.18-P12010 Daled 26.03.2018, andin continuation of this
- z™.depatment nollfcation dated 10.12.2012 sofarred abave, lhe competent authorily has been
"* :pleased lo approve the enhancement of he rales and ceiling of Judiclal Allowanca Io the
statl of Subordinate Judiciary in Khyber Pakhiunkhwa with immediate elfect as per the rales
noled against each. .

)

37

LR

S# Judicial Allowance Exlsﬂng-lRatos Revised Ratos

1 from BPS-1-tc B8PS Rs.2800/- Rs.8000/-
2 | from BPS-7 10 BPS-16 Rs.4200/- Rs.8000/-

3. The total addilional financial implications of ihe proposed enhancement of
Judicial Allowance of 5548 number of Para legal staff of Subordinate Judlciary in Khyber
Pakhtunkhwa would come-1Q Re.268.953 million per«annum.!

4- it is worlh tr‘{ mention that Pmvincial Govi has only enhsnced the rates of
' Judicial Allowance and nof Uliity Allowanee for the Establishment of Peghawar High Count
- Peshawar in light af this depariment natification reterred above. Thus the contention of the
petitioners regarding the enhancement of Wility Allowancas o the analogy of Peshawpr High
Court Peshawar i3 baselags and misleading. - A r

5- The othar conditions mentioned in his depértmémt nolification dated
10.12.2012 witi remain the sama, ¢ s ’ .

Sacretary to Gaovt: of Khyber Pakhtunkhwa
Flnan_l:o Department

Endst: No, & Dais Even:

Copy is forwarded for information angd necassafy action to lhel:-

1. Secrelary to Govt of Khyber Pakhtunkhwa Law & Padiam‘anta:y Affairs Deporimant,
\/z. Regisirar Peahawar High Coun Peshawar. .

3. Acceuntani General of Khyber Pakhlunkhwa, Peshewar,

4. All District and Sesslon Judges in Khyber Pakhiunkhwa,

S. Director Treasuries & Accounls of Khyber Pakhfunkhwa,

8. Al District Complrolter of Accounta in' Khybar Pakhtunkhwa.

7. Dlractor, FMIU Financa Depantmen. :

8. All Disirict Accounts Oficar in Khybar Pakhiunkhwa,

8. Budget Officer-ll, Financa Departmen; s

10.PS lo Sacratary Flnance Depanmeany

11.PA 10 Additional Secretary (Ragulauon) Flnance Depnrtm'anl.

RZZAMKHAN) - .
CTION OFFICER {SR)

1
t
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CURRENT BUDGET UTILIZATION 2018-19 =
Search Criteria | A | COELS
IDO Wisel = B

SHOWING SELECTED DDO WISE DETAILS

Grant: , NC21030-INDUSTRIES

DDO Code: .~ MR4727

DDO Description: ' MR4727 - Consumer Protection Court Mardan

Financial Year: 2018-19

Grand Total Budget Estimate: Rs: 14,669,000

Grand Total Budget Release: Rs: 12,543,000

Grand Toetal Acfund l::._xpenditure: Rs: 7,975,951 )
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Judgment Sheet

IN THE LAHORE HIGH COURT LAHORE
JUDICIAL DEPARTMENT

W.P.N0.20968/2009

JUDGMENT.
Muhammad Akrnm PS efc,
VERSUS
Govcmmcnt of Paklslnn. ele,

Dnle ol'h:nnng 12 lO 2012‘

Petitioners by M/s..Aﬂab Ahmad anwu and Sycd ljez- Qutab,

Advocatc:s :

Respondents by:  Mr: M Nesim, Kashmm ;Dcputy Atturncy Gcncml for

.Palustan
..Ch‘ Muhgm‘mlﬂ !qbﬁ_ﬂ, &q_d,l_?ﬁd}_rg_ca_lg Gcncral, Punjab.

Muhnm_mnd Khhlld'l‘\ffch‘tﬂoggﬂ Khan, J_; All the

- petitioners are 'ih‘c part of cstnbl'i'shmént of Federal Govemniment

Courls cstabltshcd by the act: of Parluu'ncm commonly Lnown

&S Bankmg Courts'-Enwmnmcnml Pmlcchon Tribunal, Spccml

(Oﬂ'cnccs m-Banlcs) Spccml Coun Custams Taxntion and

Antl-Smugghng Spcclnl Cuurt C.NS Lehore, Drug Cour,

Special Ju_dgc.(Ccnunl), these couris/iribunals  are directly

performing their duties in connection with the administration of

justice, The petitioners claim s that they are being

discriminated. qua the employees of *District . Judiciary and

CSlaliliéliment of the Hfgh Cﬁurts thus they cleim declaration fo
Lhc cchct that recommendations o!‘ Nal:anul Judicial (Policy
Mulung) Comunj fee (hereinafler referred 10 as NIPMC) doted
10.11.2007 issucd by the respondent No;l vide letter dnlcd

A

O | "_

¢ witif]

-
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042008 Is binding on respondents No, 2 and 3 and the
respondents gre thus bound to implement the recommeadations
dated 10,11.2007 for bringing the. petitioners Bt par with the

- ;N o
¢mployces of Districts Judiciary and L!:‘_sgnbl_{shm;qt of the High

]

Court, District judiciary offlslnmybad and Islamabad High

Court, b

2. THE pelitioners assert - that ‘NIPM(“.'.‘Was Imnsﬁtutcd
through. National  Jidicia (Policy” Making). Conimitice
Ocdinance 2002 (Ze&fqaf{}" rcﬁn-cd 10 a1 NIpMC
. Ordinance 20027, The ij’ﬁ:t'fsut;)ﬁl‘”i!t;g[}_rtbomcndalioﬁs
for the uniformity- of. the :‘é;;m ;ri&i‘c@pdiﬁons ‘of Judiciat
Officers. and staff agachcd 0. the Juglcm:y ie., ljistr_i_c_l
ludiciary, High Couns a5d the K“pcx é'ourr. | !
. The betitionérs nssc“r'i mat;t_:n"ilhé E&ihmddﬁons’fof
NIPMC, the Hon'ble ‘Chief pitiee of all. the Provinces of
Federation -have dx'n:c'tc';j fo. P,..“Jf: lhc allowances 0 the
cstablishmient of Hjgh “Courts a5 is: cyi&&u from the

Noliﬁéaﬁo_ns issued f:mrri_fi:iic' to tfﬁllc.f,* o -

Islamabag High Coujt. .
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Mubammod Alrom. efc, v, Goyt, of Potsten, cte,

3. Learned Counsel argued with vehemence that due © high
in_ﬂntionmy co;! even the incrense allowed by the High Courts
in terms of NJPMC 55 not sullicient to meet with the dny fo day
expcnscs of & normal size of family, but the pelitioners have
been*denied even the increase.in the salary and -allowance
which. the District- Judiciary .is n:ccwmg for thc same Jab
Labour. wulh samc qunht'cwons and-as such the pctmoncrs
b‘é:‘"' ’E'rﬁ“ﬁlﬁycu ol'chmJ Government and annchcd Wllh

v ?/.

lhc Spmn!icourls arc(bcmg mclcd:oul a*q:scﬁfn_ihngétsv .

el - |
6. fuinca Dcputy ‘Atlofﬁcy General .-i'o'r Pakrstm coi;lcﬁds
that if, the 't r:qucstcd nJIowmce and sn!ary is allowed: to. thc
pcuuoncrs it wull creste dlspunty nmong the Civil Setvants and
the Federal. Government will not be is. posnuon;to pny{th
a]!owa_ncc and salury ag clumcd by the. pctumnc:s 10 off tlu:
civil § scrvums The tcrms and  conditions of the cmployccs of lhc
sttnct  Judiciary and smbhshmcnl of ngh Courts ae _
d:ﬂ‘:rr.nt wilh the terms and condﬂmns of the pctumncrs

1. Leamed Deputy Attomey General for Pakistan object the
very mainlalﬁabil'i!y of the petition on the gmund.ql}'n_'gt dism;:lc
pertains to the terms and conditions of (he service and as such
the petitioners if are Bggricved they may appronch 1o an
spproprinte fora..

8. Lc.nmcd Cnunscl for the petitioncrs cqcmsmg the right

of rebuttal submits lhnl the Federal Govemmcm B alresdy

S L

-

A |
. ad Bh Affeocald h
e Court

-
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H“—’lﬂﬂ!ﬂdh!m.mmmwm

maintaining different calegories among the Civil Servants, for
exemple special allowances are payable to the employees of
Civil Aviation, rilways, armed forces as 10 avintion
sllowance, railway allowance, disturbance and  hezardous
dlownee, shift allowance, Gavemnor House swff ellowsnce,

the petitioners if wil] be allowed the requested benefit it will not

Court and Senjor Jddga_:"of' the High Cfoun__is‘ the Inspection
thdge of the Speciaf Courts, ,

9 Letmed counsel has rclicd_ on Sovernment _of

lochi, NV, Azizul 2mon and oth (PLD 1993 SC 341

(70)! Salman Adyf Siddigu v Provine of Sindh (2008 prLC
(CS.) 220), dbdur Rar shid v, Secretary Estoblishmeny Otvision
(1991 SCMR! 1288), dustye g1bi o tlon_of Pokiyr

(2001 SCMR 1161), Muhammad Abram v, selection Commygee
(2003 CLC 18), Govermment of Punsbb v_stubarok 41f oL
1993 5C 375), MMM

@UicrF (2010 CLD 293) and Federation of All ledia Cutoms
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A, . fzed, thers v

Unlon of Indla gnd others (AR 1988 SC 1291).

10.  Leamed counsel relying on Articles 25, 27, 33 and 37 of
lhe.Cunstimlion.pf the Islamic chublic of Paokistan, 1973
;ubmjts that it is the duty of State to promote soclal justice and
crudicate the social evils, which is anly possible if uniform
terms - are npplacd among the employees attached wuh the
‘Courts and that all. persons placed in same category
classtl' cwon have 1o be treated alike.: Leamed Counsel .submits
that .the * petitioners e bcapg‘dzscnmmalcd in tenns_u.;id .
'cqn:gh:gions of service -including. emoluments, the .Fédv_:ral
Govemment h@‘pmmglgaggdlva:_iog; taws, .which' confers -
jurisa}cﬁan oﬁ"if Provincial ej‘i‘ih‘ieiat officer 10 adjudicate and-
dccndc , the” rnnttcrs rcltmng 1u thc federul law wuﬂun thc
prowncml domum for mstancc Banking Count, Custom Court;
Exc_tsc‘nnd.'l'axalion Tnbunnl Special Anti-Tervorist Court und-.
numcrous olhcr Tribunals nndlCourts established under: the «
Fedcml statue are presided over by the judicial officers of the
Province,

1. Leamed Counsel has relicd on Northern Areg of Supreme
QQL’;I (PLC 2010 (CS.) 141) and Governmeny of Puniph v
Mubarak Ali (PLD 1993 SC 375),

12:, Heard, record perused:

13, The main controversy between the parties is of an equa!

treatment among the equally placed persons, the right of equal
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Uzatment is o fundamentay right of every citlzén of Pa.lustm and
. s guarnnteed one, It s an sdmitted fact thag All ngh Courts of

Provinces have Implcmcnlnd the rccummcnduu‘ans _of +the
NIPMC but the chcral Govcmmcnt is dcnying the gmn! of all
those allowances nnd bcncf‘ ts whrch lhc equally placcd pcrsons '
of' the :smhhshrncnt of thc High Coum and the Dzstﬂcl C'ourts
are rcccwmg as per (hclr Jjab description and nature of du!m ft

s nal dcmcd by Lhc;mspondcnts lhat chcml Gov:mmcnt has

mpkmzmd thc N!PMC lmummd:ms br Dumc: Jud!cfa:y of

lslnmabad as wcll thc cstnbllshmcnt or Islamahad ngh Court.

14, ~hi-is anvadnuucd posmon bctwccn thc pames thm
Banlcmg Courr.s Labour caurr.s nnd olhcr Fedcral Cm,uu: are
meant 1o ndm:mstcr Justmc bctwccn Lhc pnmcs and falls wu.hm o
the. dcf' mlxonfof‘ Court.»‘c:dlcr csmbhshcd &u.ndcr chcml or |
provincial Sm!ucmr undcr lhc mandmc of‘ consntutmn or
Islamic. n:pubhc at‘ Pnkistan, l:kcwasc thc cslabl:shm:nt of
Spcccal coun/rnbunuj is cqua]ly ncccssary and nmpommt hke
the Judicia) Oﬂ’ fcer wha prt:sfdc over l.hc coun.‘ in !hc abscnct:

of stabhshmcnt of Lhc court lhc prcsidlng oﬂ‘ icer could:not “
perform !us judrcm! duncs. for cxamplc it thc rcudcr ofrthc .
court refuse to pcrform his duties afier the court l:mc, lhc
presiding officer connat function and pcrform his judicial dulics
&nd if the reader is rcfusmg to perform dury after the court
hours that will not ke m violation of his !crms of service, lt is

also an udmmcd fact that 1R¢ object of NJMPC is to pmwdc
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speedy justice to public of targe and 1o decide the voluminoys

litigation as early os possible.

15, The argument of Leamed Counsels for thc petitioners Is.

that petitioners gre performing duties with the couns and their
case falls under Anicle 25 and 27 of the Constitution of Istamie
Republic of Pakistan, 1973 which guarantees equal treatmen; (o

similardy plnccd persons and thet no citizen in the service of

Pa.L:slan .or the.ather pcrsons could be discriminated: in any.

manner whulsocvcr.

16. 'ﬂle pcrusa! af a.r!iclc 25 and.27- mH show;lhnr, alf

.cqua.lly placcd persons dre 10 be treated cqua!ly no cmnn -

-Lhc sexvice of Pnklstan or the other person w:!l be d:scnmmatcd
cvcn at lhc lunc of _dmitting § i to servwe or. nﬂcr Jommg l.hc
service. Undcr article 37 and 38 of the Consumuon the Sm: is
bound to promote socinl justice and :ngdlca!c _l_hc s_oc'm_l‘_cvﬂg
emiig the citzins of Pkistan and t ould oy be possibl if
all the employees of judicial establishment are tm!cd cqun]ly
* whether they.are the crestion of chcmh Govemment or

provincial govemments. For, performing seme functions-two

differeat terms: could not be made or :mplcmcntcd for the

establishment ot‘ cowts/tribunals,
1. To remove disprity and ensure wellbeing of the people

is responsibility of the State, which in tum would elimlnate
incqun!iry in the income and eaming of individudl including

persons of various classes similarly placed. .

1

S
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18, Under the Constitution of the Istamic Republic of

|
Pokiston, Article 25 forbids class legistation bu’ pemits

i

: i
reasonnble classification: for the purpose ofilegislation which
calfon'bcing

e

classification must satisfy the twin tests of classifi

~-rl:

founded on an ‘inteltigible - gliﬂ‘c'réntiu which’ QE;;i}-aguishcs
nﬂ?’b@{ 6_r-£.h'iﬁ,zs that are”grouped ogether from t_hos_e.l!ihnt are.
| lgﬂ. ogt of lycmgmt;;_.{@'fi-Il,hni"&iﬂ_'mpti_'u_mﬁ;t‘havg a-:raﬁonél
nexus 15 ‘th'c.@!fiéé&_r,sgﬁé!wg;@'&é' achievéd by, e 's_ﬁi{mté in

quéstion

19:, The issue of creation of Federa! Government tourts came
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-Court of Pakistan ruled as under;-....- . . SR
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5o §18) Thal Artcles'I75; 202 i 203 of he Cansiiuion provide
a Jramework of Judiclary L. the Supreme Cour, a High Coirt for

L4

i, €ach. Province and sich other Courts as may be estoblished by. .

! - ‘A-Ji_l‘ <F
’
L

() That the words “uch other Courts as may be established

by law" employed Inf clowse (1) of Articte {75 of the Consiitution

- “are refatable 1o the subordinate Courts referred 1o In Article 203
. . an ‘- “ -j « -

rfhﬂ?ﬂf‘" o ) e [

. 3. . PO c A . 1
') . Thoty dur Constinitlon* recoghlzes only. such specific -

Tribunol Io 3hare fudictal pawérs with the abave Courts, which
have been speciflcally provided by the Conrtitutlcn 1self Federol
Shartot Court (Chépier 37 of the. Corsiltutlon), Tribunols under
Article 212, Elecilon Tribunols (Arilcle 225). It must follow as o
corollary thal any Court Gr Tribunal \hich Is aot founded on ony
of the Anticles of the Constitution cannol fowfully shore Judiclo!
pawer with the Court 'referred 10 In Articles 175 and 207 of the

i . ‘ l

Constltution. .
. ' ’t e 'q . vy . - "t - ’
() Thil i view.gf Ailcle 203 of the Cansttbuion read with
Anicle 175 ithereof the Supervision, and conirel over lhe
svbardinate fullciary veds in High Courts, which™s exclusive In

naiure, comprehensive in extent and effective in operation. :

L,7
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Tribunaly which are manmed and ryup by ucm;lve Sutharities
without being under the conirol and supervision of the High Coury

in terms of Article 203 of the Consittusios; can hardly mees 1he
mandotary requiremen; of the Corstiturivn "

20. The above s8id rule Iaid down by the Honourabie

. ::’ - -; ‘I. . el ’ Lo gt -.-’1.' S
establishinent of High :cotrs “‘eould : 001 be x separated Jar
IS ate (TR I oy TIET T e i Ea FOE lem

b1
A

dISlnflél_{lSth with cach other,

45

2l. The Leariied Division BeRch of the Sind High Court

Karachi 451) held as under;, ’ O 1
“NIPMC 15 o highest Matutory jud!}bf Policy moking body, .li'}lfd_l
consists of the homourable Chief Justices of Gll High Courix and
Chief Jraiite of Paktstan asts Chatparor; “NIPMC aiiend alf
maliers concerning with the jﬁdfc!aij:"méf In recent lime hc_u-LmEn
bold inittative 1a bring reform 1n Justice delivery mechanism and
Jor froming coherens Polkcy to combat delays, promote aviomagiion,
ond bring ow adm!nl.r!m!g'rf reforms. tndeed an  arduqus
responstbility that emsupe /&fe. Joir, independent ang cum:,:laus

- Judictary angf i shorsest itme achieved enviable resulyy

-
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W.A.NO.20968/2009
Muhommod Atrom, ctx, v, God, of Pekiiton, coc

4. The Provinces of Simdh, MWFP ond Botochistars have
Implemenied the recommendorfons of NIPMC, whereas ihe same
ore required io be Implemenied by 1he Punjod. As Punjab fudiclary
would be the bengficiory of the above recommendations, therefore,
Intervention of and follow up by the Lohare High Caury may be
reguired in the motey,

3 It would be Highly opprectoted if ghe Lohore High Coury
taket fecessary sieps for ensuring Implementation: of 1he

recommendations of the NIPMC.
H’Mr éa!nga.rdg !
Yours sincerely,
Loxd
JUSTICE
(BIN YAMIN)
Mrtaiice . '_
Sayed Zahid Hussaln,
ChiefJuatice,
t.'dham Hfgh Court, }

and mnployccs of D:stnct Judiciary,and cstnbhshmcn! of High
E’oun:mdmwmg lh: n:vxscd cmoluments, e
24 ok Thc othér s argumcnl uf leamied Deputy Attomey Gcncml =
for Pakusmn is lhat petition i :s ot maintainable is concemed; thc
p:!monqrs have approached ithe . Court on the toudzstonc of
consuwlxomd Buaranice under Articles 25 and 27 of the
Constitution of the Islamic Republic of Pakistan, 1973;: The

Hon'ble Supreme Coun of Pakisten in &cretarv Revenue Y

Mubgmmad Soléem (2008 SCMR 948), MCLM&M&
Dirgcior Army Education (1991 SCMR 135), ddmintsera trator

rict Council to and others v lad Khan and

others (2001 SCMR 1320) hos difoted upon the gbove sgig
issue, .



W.7.N0.20968/2009

25. In the case of &Mm (supra) it Is held tha

despite her status of clyi| scrvant she approached the High
Court for the redressal of gricvance and the objection of
Jurisdiction was rafsed even up to the leve! of Hon'ble Supreme
Court of Pakisten and the same was resolved in the following

terms;

*Question wheiher she should approach the Civit Court or the
Service Trtbunal for this purpase was nol very pertinent in the foce
of bound down obligation af the outhortiies to mf.yé; her claim
themselves without the mc"'cmov of driving needy Imjmu o pitlor
‘o past.™

26., In vigw of ﬂiq-pb;)yg the objection of maintainability of
té peciod s & e,

27, The resGideat is not dényi that the stalishme of
High Court of, L_ahon:z S‘indh;fa_nd‘ Quetta are getting: the
allowances detsiled in lettér ded 30.4.2008, The pétitioners
ore: admittedly. placed-in the: siniilar category in whichthe
employees of District Judiciery and establishment of the High
Courts’of the Provinces arc working and as sich the petitioners
are entitled for the same treatment. ‘Relianes is placed. on

ussaln Badshg Gid ahother v. Abbiar 7o hers (2007

e -

= ; : .
PLC (CS.) 285); the Hon'ble Supreme Court held as “Article
23 of the Constitution of hilamie Republic of Pokistan,” 1973
guoraniees equal treatment before law and equal protection of law

10 all clizens similarly placed”,




3
W.P.NO-20960/2009 1

Mebommeod Akrem, fic v, Gov, of SoMrton. ¢t

28. In Mmuhumum_mwmm
Eokistan, Finance Division, Isiamabad and 4 others (2007 FLC

(CS) 285} the Honourable Chlel Justice opined as under:-

"Concept of equal protection ond equaltly before law Iy holisiark
of the constitutionol scheme recognized by mot only the Preamble,
ObJections Resilution, Articles 4, 25 ond 27 of the Conrstitution but
also by the Principles of Policy contained in Ariicle 37 of the
Consittution-Equal proieciion and equol ireatment of citiseny
similarly placed is universolly accepted and recognized principle,
which hds: been explalned by many authors in textbooks ond
Judges in pdnd;}:u-Squ}y Junctlonaries. In a.democratie sét
4p cannot male any individual distinerlon Jor any extranious
rra:am and axercise of discretion muss be free of orbitrariness

and coprice,” ]
29. In case of [brahim Flour gnd Genergl Mills, Disrrice
e} ] of Chi ve v, i i

hrouph. Secretory 1o the vernment_of the Pun : Fog

S e
Department, Lahore and angther (PLD 2008 Lahore 184), the

e mT T S
question of discrimination has been dilated upon'and is opined

as under:- ,
"The polt of d’q'crlm%;qﬂon calls jbr' interference and
acré:':.e b‘]}fanm: of judiclal review,® '

30 In csie of Mebor. Muimmad Nawez v, M.D. Small

Buginess '-quggrqﬂg‘n (CAN0427 of 200S) decided: on

09.!0.200'8. the honourable Supreme Court of Pakistan held as
under:.
"Needless tu emphasize that while deoling with the cace whe reas

an oggrieved pary alleges disertminciion, the Court ; cannot
owerloak ihe iniplication thereof. Equal treatment of all stmilarty
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W.PNa.20958/2009 14

situated i3 the basic principle on which rests jusiice under the Iaw.
{f even-handed jun.'re Is not adminlstered, it con have mony
adverse and negative” effects on the soclely. I con coute
disconteniment and frusirotlon. In the soclal sei-up There con be
no denlal that soclal fustice ls on objective and eruhrined In oxr

Constitution,”
31, In view of .the above it .is established .foct that the
similarly placed employees of District Judiciary; establishment
of -High Counts ere getting the -bencfits under the
recommesdations .of NIMPC but the petitioners are being:
d:i:rivcﬂ of the smif:,-me respondents denial thus is in violation
of. Arude 15 of lhl: Con.surutaon iof thc Islamic Republic of
Pakiftan, 1973 rmtfuza‘uy ithis. daclnn:d wuhou: lawful

nulhomy The pcltuoners arc cnmlcd ta gct the bcncf ts under

.the NJMP'C rccommcndnnnns da:cd 10 l l.2007 ns confirmed

by thc r:sp-ondcnl No. l \udc fener datcd 30 4.2008
32. Thc pctmon is nlluwcd in thc sbove said terms,

(Muhamnmd Khalld Mehmood Khan)
Judge -

Announced in open Court today (31.10.2012).

(Muhammod Khatid Mchmood Khen)
Judge
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JU'DICIAL
Writ Petition No. 19/201 0.

JUDGMENT

o 1B.09.200 2 e ,
O

Date of hearing..ccvereeess
M/s. Abdul Latif AfD &

Akbar & 421 others) By
Advacates.

Respondents. (Government of NWFP & 02 others) By M/s.

. & Shuma

it Ahmad Butt, Advocate.

“'OQ.‘O‘."“..#.#

DOST MUHAMMAD KHAN, C.J.- This single’ judgment | ‘
ghall also decide connec:ted w.P.No. 2756[20iﬂ entitled.
“4bdul Manan K?mn & 139 ot!;ers Vs. Goverp;;:enf of " o

Khyber Pakhtunkhwa through its Ch;_ief Secretary & 02 l
others” because the nature of prayer made eimd the- law \'
|

points involved are no

" disposed of through negotiated scttlement

NI

parties.’

Arguments heard and record peruscd.

2.- Allthe petitioners in

paralegal staff, attached to the District Judiciary of Khyber l .1
- T _ : |
! :
Pakhtunkhwa, in different ranks, grades & categories.’ [
. i _ |
3. Petitioners herein 8r€ representative of all the
=
this petition We |

paralegal s,taﬁ' of the Provihce, thercfore,

WP4635
P2020 AHMAD RAZA SHAM VS GOVT CF PG178.0!

¢ only identical but also these are \

both the petition:s belcng to the O

% o
between the

) rmp——

.
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taken up for hearing inthat capacity-with the.conse'r‘lt of f.he-, '

parties.
4. After the preliminary hearing when the matter
i

. |
entered into a contest, 1t Was suggested to the Goyemment

and the learned counsel, representing it, that it would be

L]
]

more appropriate, 8 dignified manner, if the 'lmatter is
settled fam‘icably b? awarding: Judicial 8}& Ut_ili'ty
Allowances at certain percen.tage because of t.hef raising of
such Allm.vances for paralegal staff by the PMjE;.b &. Sindh
Governments much earlier. |

5.  The learned counsel represehting the-! Provincial

Government sought time at different occasion_fs to discuss

|
. the matter with the Provincial Government and all those,

who-are not only relevant 0 the subject matter but also
respondents in the case. |
6. On the last date of hearing, the métter;was referred

. i
to the agreed team of negotiators of the High Court and
i
that of the Provincial Government, however, due “to
I,
J

. marginal difference, the settlement could not be reached.

upon.

WPIB35P2020 AHMAD RAZA SHAH VS GOVYT CF PG178.pdf
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T - Today, ‘when the petmon was
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' |
along with the connected one and when it was suggested to

t

the learned counsel for the Provincial Govemn::lent that

. stead of 60% awarding of Judicial Allowance &5 well as

Utility Allowance, the same may be awarded at the rate of

70% with no arrears.to be paid and it shall take effect from

today i.e. the date of judgment, the learned counse! sought

+
1

time to discus the matter with the Provincial Government

and after .some time, the leamed counsel appeared and:

stated at the bar that the Provincial Govermnent:!right from
r

the top to the lower lej;el, relevant to the .subj‘ect matter,

including the Competent Authorities have ag:;'eed to the

suggestion made by the Court, however, arréars of the

Allowance-s may not be granted. !

8. After giving such statement at the bar bﬁr the learned
counsel, the petitioriers were asked whether they accept the

same and are agreeing to the suggested‘setﬂen:flent to which

! "~

-~

they stated that they have no reservation nor any _objection

if the suggested allowances are allowed witflout pa)ment-

of arrears.

WP4535P2020 AHMAD RAZA SHAH VS GOVT CF PG'lTG.pt:H
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9. 'In'iew*df iiat “has “bedn-agreed upow: by th
{

parties, all the petitioners (ﬁxe entire pa@eéﬂ staff

|
attached to the District Judiciary of Xhyber pakhunkhwa)

:ncluding Ex-cadre paralegal staff are granted '(0016 Judicial |
.. . foal {

: as well as Utility A.llowané_é- Eac'cérding‘.t:c_:. tl}eu: pay scales. .
, The same shall fcaké effect from t;day | ie. tl:ile date o_t: l
i l judgment, hence, the petitioners and all others a]:like v_vould
| l\ | not be entitled to payment of arrears in this rega%;d. K
Accordmgly, wnh the consent & amicable | |

%i setﬂemen-t between the parties, this petition is' admitted & l 1

: | allowed in the above terms while the connected writ [| i

’ { petition, mentioned above, is partially allc:owe\:ii ';0 the extent - .] |

)

, l
of Judicial & Utility Allowances on the; formula as \
{

: discussed above whereas for rest of the prayer the same is
a dismissed. ; - {7 .
: . — :
t . %/// / / e / |

. Announced® - ; I

-

r—— -
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18.09.2012. - éq g
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..u._.'. .‘: ; FQRM OF ORDER SHEET

Date of Order Order ul'oll.lcr Proceedings with Signature ol'JudgL
or Proceedings
1 2
. - - * N
01.10.2013 | WP Ne. 1100/2009. '-

Present: Mr. Amjad Ali, Advocate for the per;itioners.

i _
Mr. Wagar Ahmad Khan, AAG & Mr. Shumail
Ahmad Butt, Advacate for the Provincial :
Government alongwith Amnatuﬂa{z Section

‘ Officer (Legal} Finance Department.
L1222 |

OST MUHAMMAD KHAN. CJ.  Same urdcr;as in confected

a‘t{/ bt oo

— s

[F 2N o=

LN

WP No. 1725!2008 of the even date: / ,
%/ zﬂ’ /Wuw'j// N
/A p

ety e -
R VU S ——

*Oaseem*®
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FORM OF ORDER SHEET

“PESHAWAR HIGH -:c'o URT, PESHAWAR

Order of other Proceedings wilh Signatu

Daote of Order ‘

re of Judge.

or Proceedings )
\ 2

01.10.2013 WP No. 1725/2008.

Present?
: pelitioners.

Mr. Wag ar Ahmad

Ahmad Butt, Advocate Jorth
Governmelt alongwith Aman

DOST.MUHAMMAD KHAN. ¢, Vide
court dated 18.9 2012, after he.ctlc cfforis,

and cnnsultanons the Provmcxal Go

Secretary and his’ counsel agreed

Cadre paralegal steff, meaning thereby that the
same class
e Province, are equally entitled™ (o ihe

eason much 1€sS .plai;sible,i

r

however, for no I
o creanng hu.rdles and that 1o
grant of rehe.f to the paralcgal
in the Ex-Cadre whether as & Spccial C

Hg_md_dkblﬂzﬂ'ﬂ‘i 1996 SCMR 1135

has held that once luw point is delermin

‘ 0o}

Supreme Coust of High Court then,

court would be also entitled to the s

PO

Mr. Bilal Alimad Khan, Advocate for the

Khan, AAG & Mr Shumail
e Provmcml
atwliah Section

Officer (chal) Finance Depnnment.

o absolutely unessential in

_1

dctailed‘judgmcm of this

i

persuasion, deliberations| -
’ e
vemment th_mugh its Finance| !

thal the cntm: para.lcgn] smff

he District Courts/ District ]uﬂ_icilary including Ex-
! |
paralegal staff of the

|
attached to any Special Court or Tribunal working withi

sar'ne relief/ package,

T
the bircaucrats arc

ourl! Tribunal In the casc of
1110 Hon ble Apex Court _

od‘and enunclalcd

thoscwhoarcnotbcfre

ame relicf and the nu;l"ori_ﬁt:‘s

the way of

|
staff attachad to the Judges wnrlcmgi .

L

Y

P )

v >
- o

V.62 10“ "N 7 :'!ﬁ" 5 ‘-O‘J :F v 11{;.)1
IE.SPQO.. RAZA S ‘ 15 ¢ C O
(ot

N
P
D Ly T —

——r-

= .




.. - 2
AcE e el

i
P2 APAPEORN (3

HPL

|

! rceamismi.semwramm
Peeccanssssenionase

Nd of Pages

-| same rate which has been mentioned ugl our judgment, _réferrcd to

I i Prosentiatiy n af p!ﬁan?n.-:.z.?:’.‘ﬁﬁ

shall nbnake refuge ‘behird technicalities.

2. Learned counsel for the replyu:g respondents/ Provincial

Govcrn'mcn[ contended thut neither the rc::lict‘ cloimed is the same in
{

this petition nor the employecs nmr%l;ed to Ex-Cadre Judges

working as Special Court or Tribunal fa{lls within the definition of

the same class to which the same relief cﬁn be granted / extended.
v i

18.9.2012 and it is not open to any deb:ate or two opinion and the

b
learned counsel for the Provincial Government is under entire

— i

B i
miScénceptiod both on facts and on the plccim of law.~

l

4. Accordingly, this and the connul:tr-d WP No. 110072009 is
!
. i
admitted & allowed and the respondents-Government is directed to
extend the said relief of judicial allowagce/ utility allowance at the
T !
!
above. The needful be done positively Jmhm one month otherwise,

the court would be left wit.b no optign But to attach the property of

the Provincial Government parhcularly of the Finance Department.

/]4%[ /yy% o %g CH’IEFJUSTICE

—t

-------------- L1 ]

3.  We have carefully gone through our judgment dated| -

ﬂﬁffm/lﬂm/% Y

— — o

(up.mt' f:..( ......... .22-.. Jon =4 IR
,.Urf &{,,BL .......... (22027 e
' Toeak £ S e
' l)nu of I‘re.p.u.:.rh.n ui Cupy Z-Cg "//’ L3,
P Date Given For Dativery... Q.;?.-.’.'.‘./_/.:Zg'
Dute vl Pelivery ol Capy... ?”//’/’E
Recvived B\M
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IN TEIE PESHAWAR HIGH COURT, PESHAWAR,

Judgment Sheet

JUDIGIAL DEPARTMENT.

W.E. No. 1382/2010
Date'of hearing 12.12.2013.

Arshad Zaman and 33 others versus Federation of‘ Pakistan throsy

Petitioner(s)/Appellant{s) by

Ministry of Law, Jusuce & Parliamentary ﬂairs Islamabad.

Yhwneoy e A%

Respondeats) bmea&MMM 4 ff:mm

damit

IKBAMULLAH KXHAN J. ThJI:ough the instant

constitutional petition, petxuone;'s have prayed for

issuance of an appropriate x;»rit directing the

respondents to consider. ‘and émnt them Special

Judicial and Utility Allowances a;t the same rate and
from the date as it was granted tL others officers and

staff members of Subordinate| Judiciary with all

others consequential benefits. |

¢ St
9. The learned counsel for petitioners submitted .

that petitioners being erfnpl.oyee_s of the
|

Accountability Courts, 'Peshalwar appoinfed by
Ministy of Law, Justice -&: P?rliamentary Aﬁ'mrs,

Islamabad (parent Department),! are performing their
. i

duties on various posts direct.l):: connected with the
t

affairs of the Courts which ai:e purely of judicial

nature, Further subm1tted that there is no dlfference,

.é’f\

*

WPAR35P2020 AHMAD RAZA SHAH VS GOVT CF PG175.;I)dJ
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WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.

in the work and dutles of the employees and officials é;B

of the subordmate Judlcla.ty and Federal or. Prownmal

Services Tribunals.

3. It was also argued thét the Fiederal Government -

has sanctioned the required 'alléi_v’van'ces to all the

employees working -in administrative tribunals and

 Special Courts established in the _country, who are

similarly placed persons as petitioners but the

* required relief has been denied %o petitioners which

amounts  to -discrimiiiationl and the - said

!

'dlsmnnnamn is against. the fundamental rights

i
enshrined r.herem the consntutlon of IsIanuc
| .

Republic of Pakistan, 1973. Pqtitioners, bemg the
employees and working therein fhe;Accoﬁ'ntabili_ty' '
Court/Tribunals the:"efore;' deserved to 'be treated

" alike in the matter of the allowances for which th_ejr

ha:f:e been pra')}ed for.

4, The learned counsel for the- petitioners cited

the judgments of Hon'ble Ilahore High Court, -

rendered therein cases of “Shal}1 Jehan . Khan versus

Secretary et¢” (WFP. No. 147f8442008) decided on

23122008 and. “Sadagat. Al versus  Govérnment of
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1047), in support of his referred sta!,nce.
: i

{
5. The learned counsel for petitioners also placed

his reliance in support of his contentions on the
t

Judgments of the Apex Court reported as “Khwaja

Abdul | Hamee_d Nasir and othe!rs versus National

i
Bank of Pekistan and others” (2003 SCMR 1930) and
“Fara Chand and others versus Karachi Water and

Sewerage Board Karachi and others” (2005 SCMR

499). ,

6.  On the other hand, leartned Deputy Attorney
General strongly opposed 'petiti!c.ner’s' submissions

and contended that pefitioners ere civil servants and

has been treated at i:ar with other civil servants, while
took strong exception thereto the jurisdiction of this

Court. i

7.  We have heard both the lefamed counsel and
scrupulously gone through the available record.

8.  As for as the question of %jurisdiction qf Ithis
Court is concemed, no doubt matil;etitioneré are civil
servants and performing their | duties thereunder

t

- immediate subordination of the Federal Government,

being employed by Ministry ofr‘ Law, Justice and .

1
‘
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Parliamentary Affairs, Islamabad but petitioners have
not questioned herein any final Or appellate order
passed by any departmental authorities rather a
direction has been sought for, Eredressal of their
grievance solely based on ground of discrimination.
1
As per the mandate of the pr(iavisions contained
thereunder Article 199 of the Gonistitution of Islamic
Republic of Pakistan, 1973, any aggrieved person may
i
invoke the jurisdiction of this Court, in case of any
i
complaint who has been treated with discrimination
I
I
by any government or authority. ;I‘he Apex Court in
| | i
case of “Secretary Revenue versus Mubhammaead
i i -
Saleem” (2008 SCMR 948) has held as;-

* “Jurisdiction w.resi:tat:lF with Apex and
superior Courts are general, wider in
scope and extent. while constraints
prohibitions are 1mu'row in their
applicaion and dimensions. Such
jurisdiction is to be stretched to take
into its folds all d.lsputes to be resolved
while limitation of jurisdictions and

powers are to be sq‘ueezed and kept to
minimum extent and length”.

" In essence the “Principle object
behind all such formaljties is to safeguard
the paramount mterest of justice. Legal
precepts were dewsed with a view to
impart  certainty, conmstency and
uniformity to. the ; administration of
justice and to secure same against

.
) ’
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arbitrariness ~ errors | of individual
judgment and malafides®.

9.. As, petitioners have not cha'lléngéd ﬁny order
or any matter which included in the terms and
cqnt.liti'on of their services, but Ehave invoked the
jurisdiction of this Court, bei:_ng aggrieved by
discriminatory treatment of th%e respondents, in
matter of the allowances mentioned hereinabove,
therefore in view of the judg-mefnts of the Hon'ble
Supreme Court of Pakistan Eciteﬁ. hereinabové,
objections of maintainability of th?.is petition raised by

the learned DAG i$ accordingly re;pe]led.
10. So for as the merits of the :i:ase is concerned, it

|

i that employees of

is admitted by the respondents
subordinate judiciary and Federal: Service Tribunal, as
well the employees serving in t:he office of worthy
Attomey General for: Pakistan t%hey are getting the

said ‘allowances for which peﬁtionem are claiming,

I

. ’ *_ ¢ . -
however it was contended that petitioners Services

were not of the nature, and t.heii.: terms and condition

of services were not at par with ‘duties of officers and
1. 1

:
staff of subordinate Courts and petitioners were

purely civil servants, to be trelated like bthe;s_;-m"qil;a"-

® o
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servants, being employee pf a Ac’countability Couut,
constituted by special enﬁctmenit having its own
terms and conditions and service stf:mcture.

It would be not out of contiext at this stage to
give reference to the recommendations made by the
National Judicial (Police Malking Cormnittee)

Supreme Court of Pakistan which is read as;-

“The Committee observed that due to
devalue ' of currenc'y and increasing
inflation, the present rates of allowances
are required to be enhaneed and paid
with a uniform rate to the employees by
the High Courts as well as by the
Provincial Courts. | The ~Comumittee
therefore, approved the following rates of
allowances for oﬂicers and staff of the
subordmate Courts to be paid with effect
from 17 January, 2008
1. Judicial A]lowance!

a. NJA. l

b. N/A.

¢. Subordinate lGon.u?ts staff, Rs, 20%

of running pay.

2. Utility Allowance.
" a. NJA. :
b. N/A.
¢ Staff in B-l to B-16, 10% of
running pay but not less than
' Rs. 1000/-. |
8. ‘Car Allowance. _: _
N/A. B !

4. Conveyance Allowance.

| NA !

i
1
:

'
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12. The recommendauon ibid made by the NJPMC

" hds been implemented by the Fedéral a.nd Provincial

,Govermnents, whereas; the { beneﬁt ' under

consideration has been .extendied not only to
S e

subordinate Courts but also to ofﬁcers and staff of

administrative tribunals and otheré authorities. -
: : f
18. ~ The policy mentioned héreinabove clearly and .
j _

. i , :
in unequivocal terms speaks about officers and staff -

of subordinate _Co_urts. :
14, The wo_f'd subordinate Courts, though not-

defined any where but laterally it means, all Gourts

except the High Court ‘and Supréeme Court of

Pakistan. b
e

. |
15. Al Courts including the administrative Courts

are subordmate to the Apex Court, theref'ore. the |

Accountabmty Courts could not . be excluded |
therefrom the definition of t_hé subordinate Courts.

16, The function and -the |job nature of thé

employees of Accountability C!Jiirts-éré' at par with _
any other Courts or Tribunal performing judicial .

funcnons within contemplanon of Article 175.of th‘:e |

Consntunon. s Accountabmty Courts are the

11 AN

i
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c;'e'ado‘r_i_of la{v,\ enacted by the parliament and du]y éé? |

promulgated By the President of -Pai]usm -

17. Keeping in view t.he _]ob descnpuon and nature,

"-petmoners are performmg the same dutles as

4

conferred upon simzlar ofﬁcers{ and steff of the
subordinate judiciary and also ofﬁcers and staff of
Adxninieu'aﬁyef Tﬁbunélsf '_meliti'oned hereinabove,

who are receiving the same allowances, for which the

petitioners are claiming therefore it is held that

.petitioners are made ‘subject | of discrimination

because similarly placed employees are enjoying the

said benefit which petitioners an:a claiming but they
are being deprived'without any cegeht reasons ahd :

L :
leg-al Ju.suﬁcatmn Even admuustrauve Courts or

'I'rlbu.na]s established thereunde!r the provlsmns of

Article 212 of the Consr.itution also squarely falls -

within the definition of . Goun.s.-when exefcié.in‘gj

]udmal or quasi ]uchcm] functlonls

18 The I-Ion'ble Supreme Court of Paklstan in case

of "Hussam Badsha.h end ancl:ther versus Akhtar ‘

Zaman and othera' (2007 PLC (C.S) 157) has held as,

' “Arncle 25 of the Consdmt.ion of | -

Islamlc Repubhc of- Pak:stan. 1973,

guarantees equel tneatment before . - ‘

» »
e = b o g
. .
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law and equsal protection of law to
all cn:lzen aumlarly placed”..

19. In another judgment rendered by the Apex

Court in case of “Dr. Munir Ahmad and 37 others

versus Government of Pakistan,| Finance Division,

Islamabed and 4 others” (2007 PLC (CS) 285) has

|

“Concept of eqhal protection and
equality before law is hall mark of
the Gonsnmuon scheme recognized

~ pot only by the preamble, objectives
resolution, Article 4, 25 & 27 of the
Gonstitution but also by the

held as;-

icle 37 of the Constitution equal
qmtecnon and [equal treatment of
itizens  similarly placed is
universally | accepted and
recog'nized prmciple, which has

been cxplmned by many jurist in

text books and ]ud.ges in precedents.
Statutory ﬁmcuonnnes in a
democratic setup cannot make any
individual d:snncnon for any
extraneous reasons and exercise of
discretion must be free of
arbitrariness and caprice.

Reliance eani'be placed in this

regard on consistent views of
Hon'ble Supreme Court of Pakistan
rendered t.here in case of “Meher
Muhammad Nawaz versus MD;
Small Business Corporation” (C.A.

No. 427-05) detided on 09.10.2008.
t
90. When it is admitted on record that similasly
: placed employees of High Gourt. Office of the Punjab
&amif :

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176,
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G
w Bar Council, Office of attorney 'Gt?:neral for Pakistan, 7 ’
Federal Tex Ombudsman, FederallServices Tribunals
Government of . Khyber Pakhltunkhwa Services
Tﬁbunals and Wafaqi Moht_asii% are getting the
required benefits but petitioners were bging dgprived

1

of the same, the respondénts actiofn being violative of

Article 25 of the Constitution of EIslam_ic Republic of
] I o

Pakistan, 1973, cannot remain in i:;led.

21. No second opinion _cdul& bel held in this régard;

that job Iand duties peﬁu'ori'glrs- are performmg could

not be disﬁnguisﬁed ‘tha‘_refrc-im the jﬁl:g arici”duﬁes

'performed by officers and staff of the above

mentioned Cpurt-s. i 'administmli:ive pzit;unals and

others establishmients, established by Federal or’
; ..

Provincial Governments perta.ini.'ng.to either Judicial

or Quasi Judicial Functions.

22. As such, petitioners worked in connection of

affairs of Nat;onal Accoﬁntabi_lity Cq;:n are énﬁﬂéd
for the relief as'. prﬁyéd__fdr fhrough 'ﬁﬁhe instant
v - constitutional petition. | |

23, Keeping in view, the prqﬁsions' cbnté.ih_ed in

: [ . .
Article 25 and other énabli.nlg provisions of the

Constitution' of Jslamic Republic of Paldstan, 1973, -

WPHEASP2020 AHMAD RAZA SHAH 'S GOVT CF PG176.03
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and the consistent views 'of.' the {Hon'ble Supreme
Court of Pakistan in this regard, and the reasons 7?/
given hereinabove, this writ peﬁﬁLn is admitted and
consequently allowed. I

i
24, The respondents are directed to extend the

benefit of judicial allowance r:ts well as utility

allowance as recommended by the National Judiciel
t

i
(Policy Making Committee) Supreme Court of
Pakistan, which was i.rnp!ementec’ti by the respondents
| |
and same benefits were provided to others officers,

!
staff of subordinate judiciary, within a period of three

{
months positively with-immediate effect.

| e
I JUDGE

ANNOUNCED.
12.12.2013. !

niner
~— nawnr
B e s "53:;‘;‘?3&“ Wy of

G:Z."é‘aﬂﬁf Unooido order 1984

26 UEC 26V

¢ " '.r:. -:h I . .A ‘ |
o 'M/Fﬁ% Mol

mmu ‘

[ . ;.wcpara{‘ic:z‘ -l ///KJ/ / cf e

!
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BEFORE THE PESHAWARBHIGH COURT PESHAWAR
L]
WAIT PETTON NO 2016.

1. 3abir Shah Assistant,
2. 'Muhammad Arif Assistant,
3. . Zulfiqar Ali'Stgnqgrépher. :
4. Miss Salma S/Clerk,.- ;
o = ;
5. Arshad Igbal S/Clerk, |
6. Mushtaq Ali N/Qasisd o
7. .Afsar Khan N/Qz;sid | : I
8. 1shtuag Ali N/Qasid, ‘ . 1
The Consumer Protection Court, Mardan b
P’gtntloners
* . Versus
) 1. The Secretary, Finance Depa_rtinent-; ;Kﬁy‘ber_ Pakhturkhwa,
: Peshawar. a - Ty '
9 The Secretary Law:and Parlimanry Affairs, KPK Peshawar,
3. The Secretary lndu_stries- De‘partrn.ent.KPK.Peshawér.
4. The Accountant General KPK,Peshawar. l ,
5. The Accounts.Officer Mardan. _ ' ! Respondents.
i
- Consﬁtulioﬁél' peiition unde;‘ Article 199 read .with article 8 and
s o ——— = ZSv’of-the‘E‘o"nsumtmn of [slamic Republlc of Paklstan 1973 for thé directic;n to

respopdents No.l to 'tho grant the benefits of Jud:cnal allowunces. as well as,

the Utility al!ow ince to the. petmoner= alike the sla[[ o[ other ludxclal.cour_ts‘

mcludmg the Consumer - Protection Courts in lhe Provmce of" Khyber
Pakhtunkhwa from the date when the - same was allowed to the staff of the

aforeiqd in other D:str:cts of lhe Provxnce of Khyber Pakhtunkhwa

FTLES‘}O g
..Il..lll"’..l.."vll.!U'llll..‘li..'..-‘llll".l...'...l.ltl..l-llll [EEIERE RN LR A )
i Dcp“ \'.‘,._,gl-.h"“' . !

24 ocT %lmrhat the »etitioners are employees of rhe Consumer Protechon Court at

Mardan as per the att\iReH HWAHROUNDS Copes arnexure= "A to F.

..,
S .'f.‘*fs " ave -
%‘%ﬁ'}'?’.-'.f i

.
e T ram—
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I FORMOFORDERSI—IEEI‘

: Dats of Order ~. Ordsr/Procesdings with Signsturs of Judge
! nr . . v . . .
’ . Procesdings - .
1 . ' 2
1

10.04.2018 | W.P No.4141-PIE.

; _
l .| Present:  Petitioner No.1 in person: F
Syed Sikandar Hayat Shah, A.AG for the
. respondents.
b
- ‘ i
| - . B T i )

X Q,A_lsm RASHID KHAN, 3. The formier requests
t‘or \mthdrawal of the mstnnt petmon. as accordmg to

hisa, thc vcry puzpose for ﬁlmg of thls pctmon has

l
already chn‘ ‘echieved. Dismissed a_s’sgch. i

Announced. - PR i

Dated: 10.04.2018. IR b
v
. A
, - | o
Yo kP8, )

Dute of Presentation o i ' j o
I Apnticat)s .._.._Z-_-;}Zt’/
. q."rpug“mm....,_ﬂal.,_,&l - _.-J_ /;\‘ L

. - r A - . Lo et L
:0]!:.-],;!: Yoo / . oo A T
. I L ne

Jreent Yoo . . / . ’ o
r“tu! - - .__( .I"__“tm-u.-u'

Jate of Preparatin & Copdy 4 -“': o

e : 1" I -(/f’/'jf .

e of Detivery alf Gy ‘ . /S/Q/f
o—-—

T et i .
13 3 . L
N y agit, o, :
&
CARRSE T T
Bt .
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 per attached stalemerlmt the offices of consumer courts have made excess

judicial allowances, whlch needs clarification.

\"\ | | o - - 762

81 u\nwn:um | | -
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GOVERNM =N OF KHYBER PAKHTINKEWA

- FINANCE DEPARTVENT |

NO.BOVIIVFD/A-8(B)/2017-2018
Dated Peshawar the, 08.04,2019

L o 7

To, /
The Section Officer (B&A) |
Industries Departmenl - . ¥

Subject:~ ~ EXCESS EXPENDITURE THAN REVISED ESTIMATES 2018. 19

b am dnrected to refer to lhe subject noted above and to state that as
- expenditure than rewsed estimate 2018-18 under the object utility allowance and

lt is, therefore. requested to send a copy of nol:ﬁcatlon of Provincial
Governmeni where under the Judicial Aliowance and utility allowance 5 pemussrble

1o the staff of consumer protection courts. if notification in this regard has not been

issued, then the __ai',w_aﬂges may be dlscontmued and the amount drawn, by, the staff

 of consumer courts f mgy be, recovereg and the same may be deposited in gout.

treasury under intimalion to this departmenl on top priority basis, please. l

Encl: as above,

(KHAN BAHADUR)
BUDGET OFFICER-VIl
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TO,

Subject:

JUDGF CONSUMER COURT MARDAN.

IN THE COURY OF

Phane no.09379230729 09379230330

A
The Budget Cfficer, Vil Ai
Flnonce Depariment Khyber Pakhtunkhwa
Peshcwor -

l

RELEASE OF REVISED ESTIMATES 2018-19.

1
ll- am directed to reler to your lefter
No.BOVIN/FD/1-8/2018-2019/RE, dated 26.03.2019,

on ’rl?e subject cited above,

Iﬁ this connection it is pointed out that there is
no t;udgei for staff of the Court in the revised
esfirﬁcie for the year 2018-19 under head AD1241-
Ufili’ry: Allowance and A01248- Judicial Allowance
have! not been allocated. ii is therefore requested
that i@ sum of Rs.338101 U/Head AOQ1241- -Utility
Allowcnce and | Rs.509874/- U/Mead A01248-
Judicial Allowance, may Kindly be allocated to
meeﬂfhe requirements of this Court.

DDo tade
Mk 727,
77 C\v:’:
| Registrar
l Consumer Court Mardan.

' : olC

: PR |
¢« . ATRE
h i [N
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J
To,
Sccretary Law and Parliamentary Affairs/ Secretary Industries @

Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.

Subject: ' Departmental Appeal for declaring the impugned
order aof withdraw/deduction at the rate of

 Rs.6000/- per month mentioned in pay slips for

o the month of August 2020 are illegal, without

lawfud authority and of no legal effect muy please

be set aside. And further the appellant nay please

. be treated at par with other employees of Courts,

. subordinate legal staff and para-legal staff of all

Courts in matter of judicial allowances and utility

allowances.

Sir:
Appellants humbly submits as under:-

1) That appellants are employees in Consumer Courts, Mardan.

2) That the Consumer Court has been established as per Consumer

Protection!Act.

3) That the Nlational Judicial Policy Making Committee (NJPMC)
in its meeting held on 10.02.2007 under the Chairmanship of the
Hon’ble Chief Justice of Pakistan NJPHC approved the judicial
allowance to subordinate Courts Staff to the extent of 20% of
running basis pay and utility allowances to the extent of 10% of
running basic pay, but not less than Rs.1000/- to the staffin BPS-

1 to BPS-16.

_‘k! .

4) That aforementioned decision of NJPMC was adopted by Govt.
of NWEP, now KP and the above allowances were granted to
Judicial Officer as well as Staff of Subordinate Courts vide 2

notifications.

i
i

wvasssézozo AHMAD RAZA SHAH VS GOVT CF PG 176.pdf
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6)

7

8)

9

10)

1)

12)

- 13)

l
3

.. That the .above facxllty is provided to staff of Attomey

. Genle

'Tha1:t the allowances were granted to the Advocate General
'KP Office as well.

* That Lahore High Court in WP No.1484/2008 granted the
' sam;e relief to employees of Federal Service Tribunal on the

strength of decision of Attorney General.

: That hon’ble Peshawar High' Court granted allOWance vide
Judgr_nent c_:lated 'A‘”_a : to employees of District
Judiciary in District Peshawar, Mardan and all Districts of

Tha;t Hon’ble Peshawar High Court, Peshawar granted the
allowances to. para—legal staff of Provmcml Antl-Corrupnon
Court, KP Semce Tnbunal Labour Court.

Tha:: petmoner filed WP No0.4141-P/2016 and as a result of
the ;writ petition, respondents granted the allowances to

appéllants and in presence of AAG vide order dated -

10. 04 2018 of Hon’ble Peshawar I-I:gh Court, Peshawar as
the purpose was acl-neved

] :
That respondents vide order dated bz in pay slips
for {the month of Adgugdrne’ stopped the payment of

 utility/. judicial ,allowance -and started recovery from
 appellants, which is illegal, against law and facts.

Thzit Judge Consumer Court addressed letter dated
l¥ Ym3al F1O Budget Officer, but in vain.

That ﬁndmg no other efﬁcaclous remedy, appellants

appfoaches befgre your honor on following grounds:-

1
!

- !
GROUNDS:

. 1
1'.f\.'F’«lGIiSF’Z{)ZO AHMAD RAZA SHAH VS GOVT CF PG176.pdf
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- A) Because admiittedly judicial allowance, utility allowance is

| gl_-apted on the basis of judicial work as per notifications,

" - judgments referred above. -

B) Because appellants are also performing judicial duties like
the staff of District & Sessions Court, Service Tribunal,
Labour Court, Anti-Corruption Court.

C) Beicause appellants are also entitled for continuance of the
same- allowance. as granted to other subordinate staff of
other Courts in provmce and even in Paklstan

D) | Be}cause appellants are not dealt as per law, violating
o Al]tlcle 4 of Constitution of Pakistan, 1973.

E) Because appellants are discriminated, unfirming Asticle
'25/27 of the Constitution of Islamic Republic of Pakistan,
1973.

F) : Because Article 3 of the Constitution embedded to
ehmmate all sort of exploitations. ’

G) Because s per PLD 1992 SC _a,¢ _, allowance once
granted, can’t be withdrawn.

¢
¢

H) Be;,cause impugned orders are without lawful authority.

“T) Be':cause appellants requests for raising other grounds at

thfe time of arguments.

PRAYER |
1t is, therefore, humbly prayed that, on acceptance of
thls appeal:-

| i The impugned order of withdraw/ deduction a
I " therate of RS.__fewe /- per month mentioned

' in pay slips for the month of is
l illegal, without lawful authority and of no legal
‘ effect may please be set-aside.

ii. Appellants may please be freated at par with
other employees of Courts, subordinate legal

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pd!
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12. Muihammad Asim, Driver \ﬁ
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staff and para-legal staff of all Courts in matter
of judicial allowances and utility allowances.

Appellants
Employees of Consumer Protection Court, Mardan.

* Ourt—
1.  Ahmad Raza Shah, Assistant S ' | R

| /(M,{/(
2.  Sabir Shah, Assistant —

~3.  Muhammed Arif, Assistant %
}
4, Mst Salfna, Assistant B % N/

5.  Arshad Igbal, Assistant . ég’A
6.  Mr, Zulfiqar Ali, Senior Scale Stenographer _#/—

7]

3
X v —
7. MuEshtaq Ali, Naib Qasid L_jl) o

9. Umar Faroog, Naib Qasid

10. Yousaf Khan, Naib Qasid

8. . Ishtiaq Ali, Naib Qasid Cy (v

11. Sarfljam, Chowkidar

e

f‘)
€

-
o
U Gl

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdt
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Writ Petié:ion no_U 6 55-F) 2020

LONGL AW R

1)

2)
3)
4)
>)

6)

Ahmad Raza Shah, Assistant
Sabir Shah, Assistant
Muhammad Arif, Assistant
Mst! Salma, Assistant;

~ Arshad Igbal, Assistant
" Mr. Zulfigar Ali, Senior Scale Stenographer

Mushtaq Ali, Naib Qasid
Ishtiaq Ali, Naib Qasid
Umar Farooq, Naib Qasid

. Yousaf Khan, Naib Qasid
. Sarnjam, Chowkidar

Muhammad Asim, Driver

. Shah Mehmood, Driver

All employee:; of Consumer Protection Court,
Mardan

corbessanens Petitioner

VERSUS

Gove.rnment of Khyber Pakhtunkhwa through
Secretary ‘Law and Parhamentary Affairs,
Khyber Pakhtunkhwa  Civil  Secretariat,
Peshawar

Secratary Industnes Khyber Pakhtunkhwa Civil
Secretarlat Peshawar |

Secretary Finance, Govt.. of ‘Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar .

Budg_;et Offi icer-VIII, . Finance . Department,
Khyber Pakhtunkhwa Peshawar. |

Acceéntant General, Khyb_er_.., Pakhtunkhwa,
Peshawar ' I

Accountant OfF cer, Mardan.

; . . ‘ \

: : :

o f

1 pcs haw ;‘?‘ER
wmsssr 2020 AHMAD RAZA SHAH VS GOVT CF PGA76.pdf Eh Caypy
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Sir:

1)

2)

3

4)

Dzsmct Account Off‘ c:er, Nowshera

Audltor Account Office, Mardan.
.............. Respondents

WRIT PETITION UNDER ARTICLE

199 OF THE CONSTITUTION OF
ISLAMIC REPUBLIC OF PAKISTAN,
1973.

Petitiiorﬁ;ers humbly submit as under:- |

',Thatg petitioners are employees in Consumer
(Copies of appointment

Court, Mardan,
letters are Annex “A”)

That;? the Consumer Court has been established
i . .

as per Consumer Protection Act. (Cony of

Cons}umer Protection Act is Annex “B”)

That the national Judic:al Policy Making
Commtttee (NIPMC} in its meetmg heid on
10. 0.2 2007 under the Chairmanship of the

Hon’tbe Chief Justice of Pakistan NIPHC

apprgved judiciat allowance - to subordinate
Courts Staff to the extent of 20% of running
_basicé pay and utility allowances to the extent of
w%éof running basic pay, but not less than
Rs.1000/- to the staff in BPS-1 to BPS-16.
(c:om:r of decision of Committee is Annex “C").

That !aforementioned decision of NIPMC was.

adoptf:ed by Govt. of NWFP, now KP and the
above allowances were granted to Judicial

| Ofﬁce‘:r as well as Staff of Subordinate Courts

?\:’P4635P2020 AHMAD RAZA SHAH V5 GOVT CF PG176.pdf
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3)

6)

7)

8)

9)

10)

vide 2 notifications. (Copy of notifications is
Annex “D")
i

That%the above facility is provided to staff of
Attorney General.

That§ the allowances were granted to the
Advocate General KP Office as well,

That! Lahore High Court in WP No.1484/2008
granij:ed the same relief to employees of Federal
Serv%ice Tribunal o_'n the strength of decision of
Attor;ney General. (Copy of judgment dated
12.1?20.2012 of Hon'ble Lahore High Court is

Annex“ET)

That| hon'ble Peshawar High Court granted
a_!ion:rance vide judgment dated 18.09.2012 to
employees of District Judiciary In District
Peshjawar, Mardan and all Districts of KP. (Copy
of judgment dated 18.09.2012 is Annex “F")

That§ Hon'ble Peshawar High Court, Peshawar
grani:ed the allowances to para-legal staff of
Prov‘:incia! Anti-Corruption Court, KP Service
Tribdnal Labour Court. (Copy of judgment
datezd 01.10.2013 of Peshawar High-Court

is Annex "GY)

Thatl;petitioner filed WP-N0.4141.-P/2016- and as
a result of the writ petition, respondents

gran%:ed the allowances to petitioners: and in

presence of AAG vide order dated 10.04.2018 of
Hon’bie Peshawar High Court, Peshawar as the
purppse was achieved. (Copy of order dated
1 10.04.2018 is Annex "H”, -Copies of grant

.;WP4635P2U20 AHMAD RAZA SHAH VS GOVT CF PG176.pdf
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- {tigh Court

of alslowances alones in pay slips are-'Arme
‘ '-“x")f ‘
. 11) _'That‘ respondents vide order  dated
" - w _in pay slips for the month of
; : : stopped the payment of utility/
? | judidial- allowance and started recovery from
petifioners which is illegal, against law and
facts (Copy of pay slips containing order of
reccwery is Annex .'H”)
v 12) :That Judge Consumer Court addressed letter
dated 17.04.2019 to Budget Officer, but in vain.
(Copy of letter dated 17.04.2019 is Annex “K")
13) That the petitioners filed departmental appeal
dated . 23.09.2020 to the  Secretary
;..awﬂndustr:es but in vain. (Copy of appeal
to | Secretary Law/ Industry dated
23. (@9 2020 is Annex “L")
14) That f“ndmg no other efﬁcacious remedy,
pet:yoner approaches this- hon’ble .Court on
follgwing grounds:- |
§ 'Gaouwgs-
A) Berause admsttedly judicial allowance, utility
ai}owance is granted on the basis of judicial
; work as per notifications, judgments referred
% above |
B) Bel;ause petitioners are also performing judiciat'
du{:ies' like the staff of District & Sessions
' Coiurt, Service Tribunal, Labour Court, Anti-
: Corruption Court. | M '
g AN
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C) Because petitioners are also entitled for { @)
continuance of the same allowance as granted

to other subordinate staff of other Courts in
province and even in Pakistan.

D) Because petitioners are not dealt as per law,
violating Article 4 of Constitution of Pakistan,

1973,

E) -Be{:ause petitioners  are  discriminated,
-unﬁﬁrming Article 25/27 of the Constitution of
Islamic Republic of Pakistan, 1973.

F) Befcause Article " 3 of the Constitution
err}bedded to eliminate all sort of expioitations.

G) Because s per PLD 1992 SC, allowance once
granted, can’t be withdrawn.

H) Bejcaus’e impugned orders are without lawful
authority.

I) Beécause petitioners requests for raising other
grounds at the time of arguments. |

pmvs%z

It is, therefore, humbly prayed that, on
acceptance of this writ petition:-

i. The impugned order of withdraw/

deduction at the rate of Rs.6000/-

. ' per month mentioned .in- pay slips

% for the month. of : is

illegal, without lawfu ‘authority and

of no jegal effect may please be
set-aside. _

ii. Petitioners may pleése' be treated
at par with other employees of
Courts, subordinate legal staff and




A T il S e

AN LN Ko

INTERIM RELIEF

judicial ?'allow
suspem;j_ed til

CERTIFICATE:

o

para-leéa_! staff of -all Courts in @
matter of judicial allowarnices. and _

: utility allowances.

relief deemed fit in the

jii. Any other .
f the case may also

circumstances 0
be granted.

Iﬁpugned order of stoppage/ withdrawal of
ance/ utility allowance may please be

| decision of the case.

_ petitioners
Through

Amjad _ an)
Advocat
supreme Court of Pakistan

It is certify that, no such like writ petition has

earfier been filed by the petitioner(s) in this Hon'ble /)
Court. N | jL
' ' - o Advocatay/ *

LIST OF BOOKS:

1)

93

é:onstitution of I?A_amic Repub'!ic of Paki

1973. |
Law books as per need.

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176. pdf



. ' ' PESHAWAR HIGH COURT, PESHAWAR
s f' FORM OF ORDER SHEET

— : ' <
Date of Order of - . Order of other Proceedings with Signature of Judge. - / ' /
Proceedings g . wtf
T o2 =L}
g, l"!‘\

" 08.06.2021 | WP No. 4635-P of 2020 | ' N
| = &

1o . ' i ,_- '-(]
Present: . Mr. Amjad Ali,” advocate, for the Ak

petitionets.

Syed Sikandar Hayat Shah, AAG, for
the respondents.

ok e ok ok ok
The leamed AAG is directed to ensure
fthat the comments of the concerned respdndents are
Eﬁled within a fodnight. Adjourned to a date in
;Eof_ﬁce. In the meanwhil.e, the respondents are
;?restrained from the recovery of the amount already

;frece,ived by the petitioners. i

; T e —
CHIEF JUSTICE
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\ o | PESHAWAR HIGH COURT, PESHAWAR S L
| ORDER SHEET
i

}Date of order | Order or other proceedings with signature of Judge or
lor proceedings | Magistrate and that of parties or counsel where necessary.
Vo1, ' 2. - .

| 'i -
23.11.2022 | WR Nod635:P/2020 with IR.
Vo

4

}

Present: Mr. Amjad Ali, Advocate for the
petitioners.

Syed Qaiser Ali Shah, AAG along
with  M/S Muhammad Mansoor,
Assistant Director and Jan Gul,
Section Officer (Litigation), Industries -
Department, Government of KPK.

ook kR e

QAISER RASHID KHAN, CJ.- Through the

R petition in hand, the petitioners have prayéd as under:-

- »The impugned order of withdrawal /
deduction at the rate of Rs.6000/- per
month mentioned in pay slips for the
month of August, 2020 is illegal, without
lawful authority and of no legal effect
may please be set-aside; and

» Petitioners may please be treated at par
with other employees of courts,
subordinate legal staff and para-legal
staff of all courts in matter of judicial
allowance and utility allowances. . '

2. D_uring the course of arguments, the
learned counsel fof the petitioners states that the appeal
v 'rgpreseﬁtation of the fetitioners is pending.
adjudication before the respondent No.1, which has not

as yet been decided. Such fact is also affirmed by the

|

: -
Aliaf Huasatn, SCS 08) Nef *‘m““ Qetsw M‘W““ Kb




Tlcamed AAG.

:3. - - Such bemg the case, we dlspose of the
mstant petntlon in terms of duectmg the respondent
No.1 to decide the departmental appeal / representation
of the petitioners in accordance with law through a
) speaking order positi\_rely withih a month, after the
feceipt of the judgment of this court. Thereaﬂer, the
| petltloners may have recourse > for the redressal of their

gnevance before the proper forum, 1f so advised.

! .
Announced.

Dated: 23.11.2022.
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BEFORE THE "_"ortOURAeLE PESHAWAR HIGH coun'r .

e ., PESHAWAR:
. -{_rThe Governrnent of Khyber Pakhtunkhwa through Secretary Law and
Partlamentary Affairs Department & othere
f - LT Peutloners (in Review) '
P 5 ‘
f : Versus
Ahmad Raza Sheh & others C: e Respondents (In Review)
e N
L - WPNo.4G3SPI2020 -
S .
R Ahmed Raza’ Shah; Assrstent.\
2. | .Sabir Shah, Asslstant. = "o -
3 ,Muhammad A, A35|stant
4. Mst: Salma, Assustent o
5 -} Arshad lqbal Assrstanl s 8
- 8.7} M Zulfiqar Ali, Senior Scale Stenographer
7. Mushtagq Ali,-Naib Qasrd e
8.. ! .i1shtiag Ali,-Naib Qasid.-
-9, |- Umar, Farooq Naib Qa51d
10, .Yousef Khan, “Naib Qasid.. " . B}
11."} * Samjam, ‘Chowkidar. * . .. T R
12} MuhammadAs:m, Driver. R ::2' oo
13. | - Shah-Mehmood, Driver. . '
., Al employees of Consumer Proteohon Court Mardan : '
_ _ . cveeen Petitioners
Versﬁs‘_}
1. 1. The Govemmem of Khyber Pakhtunkhwa through Secretary Law
. .t.and Paﬂiamentary Affairs Department Givil Secretariat, Peshawar.
2. The. Secretary to Govemment of Khyber Pakhtunkhwa industries
: "Deparh'nent .Civil Seéretariat,Réshawar.. . - —
3. |.-The ‘Secretary to. Government of Khyber. Pakhtunkhwa Finance
5 ’ ,_Departmen,t_CMI Secretanat Peshawar '
REV160.2022 GOVT VS AHM. e S
oV smo AP, AT T RS T
EXAMINEG

“aghawar Hios
e
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, The Budget Officer-VIIl, Finance Despartment, Khyber

. Pakhtunkhwa, Peshawar.
. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
_The Account Officer, Mardan.

The District Account Officer, Nowshera.

The Auditor Account Office, Mardan.

NGO b

Respondents

............

REVIEW PETITION U/S 114 OF C.P.C READ WITH ORDER 47
! OF C.P.C TO REVIEW THE JUDGMENT/ORDER DATED
I 23/11/2022 PASSED BY THIS HON'BLE COURT IN WRIT
| PETITION NO.4635-P/2020 TITLED AS "AHMAD RAZA SHAH &
OTHERS VS GOVERNMENT OF KHYBER PAKHTUNKHWA
THROUGH SECRETARY LAW AND PARLIAMENTARY AFFAIRS
| DEPARTMENT & OTHERS WHEREBY THiS HON'BLE COURT
DISPOSED OFF THE TITLED WRIT PETITION WITH THE
[ DIRECTION TO PRéSENT PETITIONER NO.1 (IN REVIEW) TO
| DECIDE THE DEPARTMENTAL APPEAUREPRESENTATION OF
RESPONDENTS (IN REVIEW) WITHIN STIPULATED TIME
i PERIOD OF ONE MONTH.
EJRAIYER:-

!
| ON ACCEPTANCE OF THIS REVIEW PETITION THE IMPUGNED

JUDGMENT/ORDER DATED 23/11/2022 PASSED BY THIS
! N *-} HON'BLE COURT IN WRIT PETITION NO.4635-P/2020 MAY
, ' KINDLY BE REVIEWED AND THE WRIT PETITION FILED BY

A THE RESPONDENTS (IN REVIEW) BEING INCORRECT, TIME

BARRED, BASELESS, FRIVOLOUS, ILLEGAL, WITHOUT ANY
SUBSTANCE AND AGAINST THE RECORD, MAY GRACIOUSLY

\ BE DISMISSED WITH HEAVY COST.

RESPECTFULLY SHEWETH:-

FACTS:-

n Review) filed Wit Petition No.4635-
of which has

on No0.4635-

4. ' That the Respondents {

: ' P2020 against the Petitioners (In Review) the detail
' . peen given in the Wit Petition. (Copy of Writ Patiti
. Pi2020 is annexed as “A")

e

REV180-2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.pdf e sy
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A —— o ——

That the present Petitioners (In Review) being Respondents in the

' main Writ Petition were summoned appeared before this Hon'ble

Court and vehemently denied the claim of Respondents (in Review)
by fi filing separate parawise comments/replies wherein several lsgal

| and factual objections were raised. (Copies of Parawise

Comments/replies are annexed as “B”)

| That after hearing arguments, this Hon'ble Court disposed off the
| tiled Writ Petition with the direction to present Petitioner No.1 (In
'+ Review) to decide the Departmental Appeal/Representation of

Respondents {In Review) within stipulated time period of one month

! vide Judgment/Order dated 23/11/2022 impugned herein. (Copy of

. Impugned Judgment/Order dated 23/11/2022 annexed as “C"}.

That the present Petitioners (in Review) being aggrieved &
;' dissatisfied from the impugned Judgment/Order dated 23/11/2022
. passed by this Hon'ble Court in Wit Petition N0.4635-P/2020 seek
. the Review of Judgment/Order dated 23/11/2022 on the following

-

. grounds amongst others;-

GROUNDS:-

A.

' That the impugned Judgmen.t!Order dated 23/11/2022 passed by
. this Hon'ble Court in WP N0.4835-P/2020 is against facts and
. record available on case file, therefors, is liable (o be reviewed.

" That although the present Petitioner No.1 has been arrayed as
_parly in the titled case but his point of view was not taken into
“account during the proceedings while passing the impugned

. Judgment/Order.

‘ Thet the impugned Judgment/Order dated 23/11/2022 is the-result
' of migreading/non-reading of the available record, hencs, liable to

' be reviewed.
‘That the Respondents (In Review) concealed material facts from
.this Hon'ble Court, in fact they did not submit any departmental

?appeal!representation before the Petitioner No.1 (In Review),
‘furthermore, they are the employees of industries Department and

REV‘! 80-2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.pdf
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maintainable as ne

. did not took.into consideration

_impugne

- REV180-2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.pdl

. Law Parliamentary Affairs & Human Rights Department has no

they obtained the impugned Judgment/Order

concemed, thus,
fore the

dated 23/14/2022 by sefting up @ false claim, there
impugned Judgment/Order is liable fo be reviewed.

! That the _Respo‘ndents (In Review) wers required under the law ibid

grievance if any at the relevant time at proper
forum but they came to this Hon'ble Court without availing the first
available remedy and brought a baseless -and frivolous case

against the present Petitioners (in Review) but this aspect of the
passing the impugned Judgment/Order

to have agitated their

case was ignored while

' dated 23/11/2022.

That the Writ Petition filed by the Respondents (in Review) is not

cessary parties required under section 79 of
C.P.C and under Article 174 of the Constitution of Islamic Republiic
of Pakistan 1873 have not been impleaded but this Hon'ble Court
this legal aspect of the case while

passing the impugned Judgment/Order dated 23/11/2022.

That a large number of employees are serving in Consumer

Protection Courts and if the Respondents (in Review) are held
entitled for grant of the Judicial and Utility allowances it will be a
great financial burden on the Govemment exchequer and it will
open a flood gate, on this score the impugned Judgment/Order

dated 23/11/2022 is llable to be reviewed.

That this Hon'ble Court has not appreciatéd the authentic ng;cord n
cessarily relled upon the unauthentic and
(In Review), thus, the
es of law and

its true spirit and unne
uncorroborated record of the Respondents
d JudgmentOrder is not sustainable in the ey

liable to be reviewed.

That the Respondents (In Review) did not annex even a single

document in support of thelr stance and have miserably failed to
prove their case through cogent and reliable record, therefors, the

impugned Judgment/Order is untenable.

priesTe)

EXARTINEG
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K. iThat the Respondents (In Revi

L.

K ther remedy which this Hon‘ble' co

- At
% . )

L]

ce that the impugned Judgment/

.That it is in the interest of justi
n WP No.4635-P/2020 may kindly

'Order ‘dated 2371172022 passed i
'be reviewed.

ew) are not entitled for any relief
under the law.
|

’That apart from the ab
i the Petitioners (in Review) may kindly be a

grounds at the time of arguments with 1

Hon'ple Court.

ove mentioned submissions the counsel for
Ilowad to raise additional

he permission of this

| it is, therefore, humbly prayed that on acceptance of this
Review Petition the impugned Judgment/Order dated 23/11/2022
n WP No.4635-P/2020 may kindly

}Jaased by this Hon’ble Court i
on filed by the Respondents (in

ba raviowed and the Writ Petitl
rrect, time barred, baseless, frivolous, illegal,

Revlew) being inco:
the record, may graciously

wnthout any substance and-against
be dismissed with heavy cost throughout.

;

_ Any ©
iin the clrcumstances may also graciously be
iof the Petitioners (in Review).

Pashawar.

REV180-2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.pdt
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BEFORE THE HONOURABLE PESHAWAR HIGH COURT,
- PESHAWAR - -

s -
e ——

12022

Review Petition No. '

N
- —t ————

;
!

The Govemment of Khyber Pakhtunkhwa through Secretary
Parliamentary Affairs Department & others
' Petitioners (in Review)

.....

Law and

{
{ -

Versus

Ahm;ad Raza Shah & others

i

IN

]
1

WP No.4635-P/2020

FITNESS CERTIFICATE

ified that the above titied Review Petition is fit case for

23/11/2022 passed by this
such like Review Petition has earlie

. tis ce
re\new of the Judgment/Order dated
Court in WP No.4635-P/2020 and-no
been filed against the said Judgment/Order.

Peshawar

i~ REV180-2022 GOVT VS AHMAD RAZA SHAH CF PGS34 USB.pa!
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BEFORE THE HONOURABLE PESHAWAR HIGH COURT
PESHAWAR

! Review Petition No. 12022

Eo
The Government of Khyber Pakhtunkhwa through Secretary Law and
Parllamentary Affairs Department & others

Versus’
Ahm;d Raze Shah & others

i N
WP No.4635-P/2020

| ADDRESSES OF PARTIES
PETITIONERS IN REVIEW:-

1. : The Government of Khyber Pakhtunkhwa, through Secretary Law
_ and Parliamentary Affairs Department, Civil Secretariat, Peshawar.
The Secretary to Government of Khyber Pakhtunkhwa Industries
Department, Civit Secretariat, Peshawar.
The Secretary to Government of Khyber Pakhtunkhwa Finance
Department, Civil Secretariat, Peshawar.
The Budget Officer-VIli, Finance Department, Khyber
Pakbtunkhwa, Peshawar.
. The Accountant General, Khyber Pakhtunkhwa, Peshawar.
i The Account Officer, Mardan.
The District Account Officer, Nowshera.
. The Auditor Account Office, Mardan.

]
RESPONDENTS IN REVIEW:-

* Ahmad Raza Shah, Assistant.
Sabir Shah, Assistant. ’
Muhammad Arif, Assistant.

. Mst: Salma, Assistant.
Arshad Igbal, Assistant. .
Mr. Zulfiqar Ali, Senior Scale Stenographer.
Mushtaq Ali, Naib Qasid.
Ishtiag Ali, Naib Qasld.
Umar Farooq, Naib Qasid.
Yousaf Khan, Naib Qasid.
Sarnjam, Chowkidar.
Muhammad Asim, Driver.
-Shah Mehmood, Driver,
All employees of Consumer

a2 W N

BN o
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RGP QU N
WO

——— —— -

Protection Court, Marp



' Review Petition I~;Io.

o
| @)

BEFORE ’I?HE PESHAWAR HIGH COURT, PESHAWAR
[ . o .

" /2022 in Wit Petition No. 4635-P/2020

Government of ]Khyber Pakhtunkhwa through Secretary Law, Parliamentary

Affairs and Human Rights Departrent and OtherS ......ooereveernesess Respondents.
- VERSUS
) _ _
AhmadRaz.a,Sha’h ..... e Petitioner.
~ v AFFIDA
f - ‘IO’.I-J '_‘J_

3

1, Mitharamad {smail Khalil, Superintendent (Lit), Law Department do

hereby solemnly, affirm and _de_clére on oaththat contents of Review Petition on

behalf of Secretéry to Goveﬁunent of Khybér'lPakhtunkhwa, Law, Parliamentary

Affairs and Hurrilan Rights Department (Respondent No. 1), are true to the best of

l .
my knowledge and bel ief that nothing has been concealed from this Hon’ble Court.

Depohent

-  NIC No. 17301-0876331-9
! Celi# 03459782603

! :

Il’ldentlﬁed by . rn;-—_z:{ 3% .
| Certilivy : ¢ Suismnly
b orfirmati Doto T B B S P
U D20 e el lkelet
_cay ..IJ 1 i las

' &9" Y Advocate General, oeldef
Khyber Pakhtugkhwa, TR was: it '
Peshawar. ' \'.'\Jhn is nesnlty \
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SHAWAR HIGH CO ESHAW

ORDER SHEET

Date 61" order

L

Order or other proceedings with signature of Judge or

or proceedings | Magistrate and that of parties or counsel where necessary.

2.

09.032023

Review Petition No.180-P/2022 with CM No.85-P/2022 in
WP No.4635-P

| Present: Syed Sikandar Hayat Shah, AAG for

the petitioners along with Mr.
Muhammad Mansoor, ~ AD
(Litigation), Director General,
Industries Department and Mr.
- Azimullah Khan, Assistant Law
Officer  (Litigation), Law and
Parliamentary Affairs Department,
KPK. '

Nemo for the respondents.
e o sk ok ok ok sk K
QAISER RASHID KHAN., CJ.- Through the
petitibn in hand, the petitioner seeks the review of the
judgment of this court dated 23.11.2022 in WP
No.4635-P/2020 ohly to the extent that this court
while disposing of the writ petition had issued
‘directions to respondent No.1 to decide the pending
department appeal / rcprésentation of the petitioners in
accordance with law. However, the concemed
competent authority is respondent No.2, i.e. Secretary

Industries, Khyber Pakhtunkhwa, Civil Secretariat,

Alef Houpszsin, ?:x

Peshawar.
2, The learned AAG, at the very outset,
(DY) Chief Matee Qutzes Rashid Khot
Aaticr [isz Arwor




g
v 7

2%

states that the same has been done administratively
and presentiy; the appeal / representation of the
petitioners is placed before the Secretéry Industries,
KPK for its declslon in accordance with law. We
understand that there is no occasion for the Advocate
General’s Office to file review petition in such fike
matters.

3. Accordingly, this petition stands disposed

|

Aftaf Herzsin, scx

(D8) Ohaf Justtre Qotser Rashic Kham.
- Justice faz Arwer

T
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Announced. . - 9

Dated: 09.03.2023. ' v _
_ _ CHIEF JU TICE '




) Office of the
©+  Accountant General
R Khyber pakhtunkhwa Peshawar
s ; Phone: 091921125053
NO.H- 04(78]DAO I(OHA’[‘/ —%}4 ,,f* | Dated:31.07.2024
To - ! -
The District Complroller of Accounts o
SRS (Kohat. | .

Subject:- GRANT OF JUDICIA_I_,_&I#LOWANCE AND UTILITY ALLOWANCE.

The  undersigned is dirccted to refer to your letter

No.01 /.DCA/KT/ PR-EI/ 2023’-’2’4 dated 01.07.2024 -on the above noted subject

_'_'and to state that- thcl said allowancc is admlssable to Peshawar High Court anci

a3 l"' o ——
m—— . .

its qub ordmate JUdlClal}/ only (comr anloscd) ancl since COﬂSUmers Courts
_

et b= i

—

are W orkmg under Lhc Junschctlon of Industncs Department, thercfore the

o -istﬂf of the Consumers Courts are not entllled to the subject ailowanccs, w1th

. gy
. a

. [}13 ,EXCCpElqg ofjudgc S'- St{:lff. : PO

| Copy for information and necessary action g alt DAQ’s. ;,55‘9

gk
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Audit Otfider Inspecliion

;_;-
!‘
O.\ empavment due to p'n mcm of Judicial allowanee .nnou:mnn to Rs. 1.132 mlIlII‘l

\u.ommg to the clarlhcmon of the Accountant General Khyber Pal\htunkh\w ‘vide fetter No. B-
“4(78)DAO Kohat/3d3- 144 dated 31.07:2024, the Judicial allowance is not "dmlss:blc to the
staff of Consumer Protcctlon Court except the judges of the said courts, b

t

‘ aring the certification audu of the District Comptrofler of ~\C-:uu’1tb \ia.d:m 10* the n-nmml
year 2023-24, it was noticed that a sum of Rs. 1.152 million was irregularly p'ud on account of
]UOIC].II altowance to the mns of the Consumers Progection Court Mardan i inv iolation of the
alm-\e mmnomd nnuf‘cmon Wwhich resulted into overpayment of Rs. 1.152 million.

1

[I"-s no. fame BP§ | Cost Center Deseription i \mt'}t"“ | Tewl
j i j Consumer Protection Court i NI

| 766714 | YOUSAF KHAN | Grade 03 | Mardan f 6 UOJ 00 s;A_ F2,000.00
;‘ 390829 ] [SHTIE\Q ALl ' ] Grade 03 l Do [ (\ {‘{]J (SR '... QQO_E_‘ ‘
_n 2176 f SALMA Fo Grade 16 ! Do i 9‘{]0[)_0[) . “1\ 00,0
[12731: | MUSHTAQALL_| Grade 04 Do . 6'-,'00?0.00. g‘i,?:.ouu.w

;' [ MOHAMMAD ] T g

[129316 | ARIF ") Grade 16 Do - 9:000.00 1 108,000.0¢
= D ey < R i o
| 267497 | SAND ALL 75| Grade 03, Do  16.000.00 ° .1'72.000.00
(967499 | FAZAL DAYAN | Grade 04 | Do ; 6,000.00 | "i172,000.00

;’ 967302 | BAKHY ZADA i { Grads 03 Do : 6 eo .00 200008
. | MUHAMMAD | : T IR e
867505 | IRFAN | L. | Grade 04 Do e .U__Up_. o0 !;:.unn.m:\
[ . SHr\Dl\IF}N . I ' ] N ! ) e ———— . e s e —_
| 50511798 | KHAN | { | Grade 16 ‘Do i 9.000.00 . 108000 00
856304 | SAR ANJAM | | Grade 03 Do 6.000.00 33 000,00
l MUHAMMAD | : L0
lf__b{é"_-‘lﬂs ASIM . | Grade 06 . " Do | (’_[_)_Q__‘_}E_* 2 iJL'qi o
1910792 | UMAR -\ROOQ | Grade 03 . Do Ta000.00 " 2oun.o0
P SHAH : '*-—*—*: —_— e s
!l} l-i;“{?{.-——-«-l\i PHOP[_)_‘....'H Gr: Kh‘__! _I__._«__M e Qi‘- e Q‘Oﬂh an : UGN &5t oy

ta

The mutter is brought to the notice for recovery ynder indimation 1o audit.

'

The tapse occurred due to weak internal control

N \
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overpayment due to p:ixymcnt of Utility allowance amounting to Rs. 1.132 million

-\ccordmg to.the clanl' cation of the Accountant General Khyber Pakhtunkhwa vide letter No
24(78)DAO hohat/343-.:44 dated 31.07.2024, the Utility Allowance is not admissible to the

of Consumcr Protection Court except the judges of the said courts,

During the certifi c:mon audit of the Dlstnct Comptroller of Accounts Mardan for the finance-
year 2023-24, it was nolwcd that a sum of Rs. 1.320 million was irregularly paid on account,

- utility allowance 10 the gtaf‘f‘s of the Consumers Protection Court Mardan in violation of the
aboxc mentioned notifi canon W h:ch resulted into overpayment of Rs. 1.320 mllhon

The matter is brought td the notice for recovery under intimation to audit.

The lapse occurred duc :o wcaL intemnal control.

Audit Oﬂ'cerl \on




TrE%i28, 11:32 AkS

CHANGES ALERT MR4727 Datecl 24 08 2024

1 message

Employee Serwces <SERVICES@p|fra gov.pk>
To: CONSUMERCOURTMRD@gmaﬂ com

00127312 MUSHTAQ ALI

00127312 3905 { Justice(ROP) ) Monthly deduction amount changed to PKR 12000.00- w.e. T 01. Od 2024 {0 31.

00129316 MOHAMMAD ARIF

00129316 3905 ( Justice(ROP) } Monthly deduction amount changed to PKR 23000.00- w.e.f 01.08 2024 10 31,

00590829 ISHTIAQ AL

00590829 3905 ( Justice(ROP) } Monthiy deduction amount changed to PKR 12000.00- w.e.f 01.08.2024 to 31

100652176 SALMA

00652176 3905 ( Justice(ROP) } Monthiy deduction amount changed to PKR 21000.00- w.e. f 01 06.20124 to 31

00766714 YOUSAF KHAN

00766714 3905 { Justice(ROP} } Mdnthly deduction amount changed to PKR 12000 00- w.e.f01.08.2024 to

00856304 SAR ANJAM;

00856304 3205 ( Justice(ROP) ) Mdnthly deduction amount changed to PKR 12000.00- w.e.f G1.08.2024 to 31

00882105 MUHAMMAD ASIM

00882105 3905 ( Justice(ROP) ) Monthly deduction amount changed to PKR 12000.00- w.e.f 01.08. 2024 10 31

00910792 UMAR FARQOQ

00910792 3905 { Justice(ROP) ) Monthiy deduction amount changed to PKR 12000.00- w.e.f (1.08.212.4 ta 31

00915466 SHAH MAHMOOD

00915466 3905 ( Justice(ROP) ) Monthly deduction amount changed to PKR 19000.00- w.e.f 01.08.2024 (o 31.

00967497 SAJID AL!

Gmail - CHAMNGES ALERT -

Consumer Profection Court Mardan <consut:ersaurim

GIRAT2T Qated 25 08,0024

Sat Aug T4, 2024 al 617 T

07.202-
07.202-’..- '
.(;7,202-:-
07.202.-:-.
07.2025
07,2025
07.20';«'\
(7 2025

07.202%

00967497 3905 { Justice(ROP) ) Monthiy deduction amount changed to PKR 12000.00- w.e.f 41.08, LCI 24 4e 81.07 202

00967499 FAZAL DAYAN

00967499 3905 ( Justice(ROP) ) Monthly deductlon amount changed to PKR 12000. OO w.e.f 31.08.2024 to d'l

00967502 BAKHT ZADA

0096?502 3905 ( Justice(ROP) } Monthiy deduction amount changed to PKR 12000 00-w.ef01.08

00967506 MUHAMMAD IRFAN

00967506 3905 { Justice{ROP) } Monthly deduction amount changed to PKR 12000.00- w.e.f 1.05.2

50511798 SHADMAN KHAN

07.202%
20244 to 31.07.2024

e 10 81.67.202%

50511798 3905 { Justice{ROP) } N:‘Ionthiy deduction amount changed to PKR 23000.00- w.e.f 01.08.2024 to 31 07.202%

J“u;):md-‘"u; wl;q C-;l_p)scla,.\_.su‘)_]dj.a_ucmﬁu AEMJJ\.R} gl‘_;__,_a..a.ulsb,a,____-\_;@.;._;:;H;;-.;-i_;l,._?;L‘_-_;:_i:_,_';_'__:"__'_.-.h.
GBS Ko o S S bl e —ﬂ—‘*‘ adlafa i e M s S opia e JA sl W3 L e '

Kind Regards,

ABS Directorate

hilpuiverw fabe gov. ik

* This is an auto generated mali from PSH system Do not reply

**Errors & omissions excepted‘

Hekok
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AR L DIRECTORATE OF
EESTETT INDUSTRIES AND COMMERCE
: KHYBER PAKITUNKIWA, PESHTAWAR i 0%
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The Seetion QMieer (Litigatnn;
Government of Khyber Pukhiunkdiwa,

Industries, Conunerce and Technical Education

Department, Peshawar.

i
REQUEST TO EXTEND JUDICIAL & UTILITY ALLOWANCI. 1o
CONSUMER _PROTECTION _COURTS _STAFI IN KIIYBER
PAKHTUNKHWA.

Subject:

1 am directed to refer o your letter No. SOMLINIINDYS-2:202) T2 Laiwdd

25.05.2021 on the subject cited abuve and w suy that the Consumer Courts are exialli-ae

under section 11 of' Consumer Protection Act, 1997 (Amended 20173 in 17-Disve”s

Khyber Pnkhtunkhm The Presiding Oficers/Judges of Consumer Protection Cotels i

posted by Peshawar High Coun, Peshawar and their further posting ordess aes 15t i
Establishment Depanment Government of Khyber Pakhtunkhwa in Conswer oledtiv
Couns. The staff of the Consumer Protection Courts is recruited/pusted s per the Sonvive
Rules of D:reclorutc of industries & Commerce. The staff of the Consumer Protocten Contts
¢ is ot the strength of Dlrectorale of Industries & Commerce and the stafl of the Dirceterats 1e
posted in Consumer, Protection Courts and there is no specific/separate stall e Conamne?

Protection Courts.

Furthérmore it s submitied 1hat there is no specilic werms il conditions fo

posting of ConsumseriProtection Court Judyes and stall.

However the nature of job of the s1all of Consumer Prinection Courts 15 judici

]
and they also follow: the office timing and working days calendar issued by Peshawar Lheh

Court,

Dircctorate of Industyivy & Commveae,
Khyber Pakhtun¥im a, eshavwa

<1é
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iNDUSTI"\'If COMW RCI AHIJ HXAE ';",
I IJUF‘MIU‘J GEPAR (87 M1

. ! . 11 iteref 1o h awir, fh /4 [”"'.)f”'l

The Section Olfice (SR
© Tinance I.)u|;)mllnm1l

- Subject: ~ REQUEST osx END_JUDICIAL AND UTILITY ALLOWANCES 70 5 TO CONSURE R PROTECTIN

OUR?S_SHI}FT IN KHYBER PAKHTUNKIWA,

{am dlrecmd 1o refer 1o -,mur letter No,SD/SOSR-N)/8-132020/073 tate: d 1‘1-05’?”&.-91&
sub;ect nmed and to forward herewith 2 u}py ol Dircclorate of Industnes 3 Comnpneres, lfhrhtf
pakhtunkhwa self explanalory Ieuer No. 6999/0!(3/[5&!\/Gcncnl/M:stUlg 20 nated 4 G- 2028 whighs

"~ contains the requrs:le mformalmn as doesired please.

g Eccts: As above.

’

i Bih




OFFICE OF THE DISTRICT & SESSIONS JUDGE/
JUDGE CONSUMER / COMMERCIAL COURT
: MARDAN '
Enjt_ail:_consumercourtmrd@gmnil.com Contact No: 09379230729

No. ¥ heem Dated: 07-05-2024

- OFFICER ORDER:-

In order to streamline working of - this court, following internal posting/
assignment of work order is made in the interest of public service with immediate cffect:-

' 8.# | Name of Offitial Job assigned Remarks

01. | Mr. Arif (Assistant) Reader of Court
02. ( Mr. Arshad Iqbal (Assistant) Institution Branch

: Incharge
03. | Ms. Salma (Assistant) Muharrar to the Court

', / Incharge R/R All  officials  shall
04. | Mr, Shadman Khan (Stenographer) Stenographer perform the duties as
05. | Mr. Shah Mefimood (Senior Clerk) Accountant are described for their
06. | Mr. Fazal Deyan {Bailiff) Bailiff assigned  jobs  in
07. | M, Irfan (Bailiff) Attached to S#03 chapter-11 Section-5
08. | Mr. Sajid Ali {Processor Server) Altached to S#03 (pages  285-305) of
09. _| Mr. Bakht Zada (Processor Server) Attached to S#02) Judicial Estacode).
10. | Mr. Mushtag AH (Niab Qasid) Attached to court
1. | Mr, Ishtiaq (Niab Qasid) { Chowkidar
12, | Mr. Umar Farcoq (Niab Qasid) Altached to S#02
13. | Mr. Yousaf (chowkidar) Attached to court
14. | Mr, Sar Anjami(Chowkidar) Attached to court

[ 15, { Mr. Asim (Driver) Driver

ﬁan eer Igbal)
District & Sessions Judge/
Judge Consumer/ Commercial Court
Mardan

Endst: No. §8 =AY /pasicempn - Dated: 07/05/2024

Copy forwarded for information to: :
I, Addl: Registrar (Admn), Peshawar High Court, Peshawar/ Focal Person Consyumer Court
Khyber Pakhtunkhwa.
2. The Director of Industries & Commierce, Khyber Pakhtunkhwa Peshawar.
3. Officials concerned, '
4. Office file, ! ' .
(Tadveer Iqbal)
District & Sessions Judge/
Judge Consumer / Comnicrcial Court
Mardan

@ CamScanner
Wi ’
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ZIPa!ge

THE KHYBER PAKHTUNKHWA RESOLUTION OF COMMERCIAL DISPUTES
i ACT, 2022. '

(KHYBER PAKHTUNKHWA ACT NO. XXXVIII OF 2022)

2 - 1 2
L (F 1';‘.§t published after having received the assent of the Governor of the )
Khyber Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa,
’ (Extraordinary), dated the 31 August, 2022). '
AN

: ACT
to provide Jor establishment of commercial courts for resolution of

commercial disputes in the KhyberPakhtunkhwa Province.

WHERE;:&S commerce and trade are intrinsically linked with the economic growth and
development of thf;- Province and as such during the course of commercial activities, commercial
disputes may arise} which hampers the efficient provision of goods to the people and need to be
disposed of expeditiously for which establishment of Commercial Courts and Appellate Tribunal
are necessary and} also to provide for out of Court settlement mechanism in the shape of
Alternative Disputé Resolution and for matters connected therewith and ancillary thereto; '

Itis herebyg enacted by the Provincial Assembly of Khyber Pakhtunkhwa as follows:

CHAPTER-I
PRELIMINARY

L Short title,; extent, application and tommencement.-—(1) This Act may be called the
Khyber Pakhtunkhwa Resolution of Commercial Disputes Act, 2022.

(2) | It s]j-lall extend to whole of the Province of the Khyber Pakhtunkhwa.

(3) It s};wll apply to commercial disputes as defined in clause (d) of sub-section (1) of
section 2 of this Act.

“4 1t slflail come into force at once.
2. Deﬁnitions.f—(l) In this Act, unless there is anything repugnant in the subject or
_ context,- ! '

(a) “Appellate Tribunal” means the Appellate Tribunal, established under
: section 8§ of thisAct;

: b) *Code” means the Code of Civil Procedure, 1908 {ActNo. V of 1908);

- (c) . “Commercial Court” means the Consumer Court, empowered under
. section 3 of this Act to act as Commercial Court;

(d) ! “commercial dispute” means any dispute, claim or counter claim,

i arising out of a contractual dispute, where the value of the claim or

counter claim is three hundred thousand rupees or more, or suchother

value as Government may notify, relating 10 or connected with any

transaction of trade, business or commerce, excluding sale ot purchase of
immovable property, between- -

(1) the domestic companies; or

(i1}  adomestic company and a foreign company or a firm; or -
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(1ii)  the firms; or -

(iv)  afirm and a domestic or foreign company; or

- (v} the forei gn companies having trade in the Province; or

(vi)  a domestic company, foreign company or a firm and a private
' person; or

(vil}  Government entities or a Government entity and a firm or
domestic company or " foreign company or private person;

Explanation: For the purpose of this clause,-

(i) “domestic company” means a company, mt,orporated
and registered under the Companies Act, 2017 (XIX of
2017), or any other law, for the time being in force, for
registration of companies;

(i)  “foreign company” means any company or body

' corporate, incorporated outside Pakistan, which has a
place of business, liaison office or branch office in
Pakistan whether by itself or through an agent,
physically or through electronic mode;

(iii)  “firm” means a firm registered under the Partnership
Act, 1932(IX of 1932), or the Limited Liability
Partnership Act, 2017 (XV of 2017);

“(iv)  “private persun” means a merchant, trader.
professional, banker, financier or any individual,
involved in ordinary transaction, relating to mercantile
documents, including enforcement and interpretation of
such documents; and :

(v)  “Government entity” means any entity, a statutory
' body or any-agency of Government or a private body
carrying out public functions;

"‘Consumer Court” means the Consumer Court establ:shed under

section 11A of the Khyber Pakhtunkhwa Consumer Protection Act 1997
(Khyber Pakhtlmkhwa Act No. VI of 1997);

“Department” means the Industries, Commerce and Technical
Education Department of Government; .

“Directorate General” means the Dlrectorate General of Industnes and
Commerce, Khyber Pakhtunkhwa :

“Dlrector General” mcans the Director General of the Dlrectorate

~ General;

‘;Government” means the Government of the Khyber Pakhtunkhwa:

“High Court” means the Peshawar High Court, Peshawar:



o | .
s (k) “Oversight Committee” means the Oversight Committee constituted
. \\ . under section 12 of this Act;
\ :
\ (D “prescribed” means prescribed by rules;

()  “Province” means the Province of the Khyber Pakhtunkhwa; and
(m)  “rules” mean rules made under this Act.

2) W;ords and expressions, used but not defined under this Act, shall have the same
meanings as are re:?peetively assigned to them in the Code.

CHAPTER-II

ESTABLISHMENT OF COMMERCIAL COURTS, INSTITUTION OF SUITS AND
| THEIR DISPOSAL . -

3. Commerci;al Court.~-(1) Subject to the provisions of this Act, the Consumer Courts,
established_ under fsection I1A of the Khyber Pakhtunkhwa Consumer Protection Act, 1997
~ (Khyber Pakhtunkhwa Act No. VI of 1997), shall act as Commercial Courts under this Act.

(2) Soon after the commencement of this Act, all suits and proceedings, arising from

.or connected -wit};;_ cbmmercial disputes, shall be entertained, heard and decided by the
Commercial Courts under the provisions of this Act. '

_ (3) Thcie area of the jurisdiction of the Commercial Courts shall be same as provided
for the Consumer Courts,

4. Applicatioél of the Code.—~For all matters and procedures, not specifically provided for
in this Act, the provisions of the Code shall, muratis mutandis, apply.

5. Institution @of suit and its disposal.—(1) Every suit, under this Act, shall be instituted
and disposed of in accordance with the provisions of the Code.

(2) Without prejudice to the generality of sub-section ( 1), the Directorate General
may, for the expeditious disposal of commercial dispute under this Act, put in place e-filing

- System, which shall be operationalized from such date as the Department may appoint by
notificationin the official Gazette.

3) For?expeditious disposal of suits or appeals under this Act, the Comumercial |
Courts or, as the case may be, the Appetlate Tribunal, if it deems necessary,-

{(a) for reasons to be recorded in writing, shall, on its own motion, have the
' ‘power to summon official record, maintained by the public authorities in

respect of any matter connected with or arising from the subject matter of
the suit or appeal; and

(b) shall not grant unnecessary adjournments and in no case more than two
adjournments shali be granted for a specific purpose:

Provided that the Commercial Courts or the Appellate Tribunal,
' . . under exceptional circumstances, may adjourn heating of a case, for not
_' more than seven days, subject to payment of such costs; as may be

determined by the Commercial Court or the Appellate Tribunal, as the case
, . may be,

€)] Subjéct to section 9 of this Act, the judgment, decree or an order passed by the ’
Commercial Court shall be final, :
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6. Determin;ation of costs.-—-(1) Notwithstanding anything contained in the Code or any
other law, for the time being in force, the Commerciai Court shall have power to determine the
costs of the suit and by whom it is payable and to give all necessary directions in this regard.

Explanatlon. For the purposes of this secuon the expression “costs” shall mean
reasonable costs relatmg to-

(a) the fees and expenses of the witnesses incurred,

(b) legal fees and expenses incurred; and

(c) any other expenses incurred in connection with the proceedings before
' the Commercial Court.

2) Where the Commercial Court directs that costs shall not be granted, it shall state
ifs reasons in wr1t111g

7. Transfer of pending cases.—On commencement of this Act, -

(a)é all suits and execution petitions, ‘connected with or arising from
; commercial disputes pending in any court of its original civil
. jurisdiction, shall stand transferred to the concerned Commercial Court;

(b); on transfer of suits and execution petitions under this section, the
Commercial Court may proceed with the case from the stage at which it
:  was pending immediately before such transfer and it shall not be bound

to re-hear any witness who has recorded his evidence;

(e)é all appeals and revisions, arising from the orders, Jjudgment and decrees

¢ in respect of commercial dispute, pending before any court before the

commencement of this Act, shall stand transferred to the Appellate
Tribunal for adjudication; and

(d)'  any suit, appeal or revision, in respect of commercial dispute, which has’
. been culminated and are pending announcement of final order or
decision, shall not be transferred and the relevant court shall announce

the order or decision therein, as the case may be.

CHAPTER-II
ESTABLISHMENT OF APPELLATE TRIBUNAL

8. Appeliate Tribunal.—(1) For the purpose of hearing appeals against the decisions of the
Commercial Courts Government may, by notification in the official Gazette, establish an
Appellate Tnbunal

(2} The Appellate Tribunat shall comprise of a Chairman and two members one
lcgal member and one technical member., to be appointed in eonsultatlon with the Chief Justice of
the High Court, in the manner as may be prescribed.

3) The Chairman and the members shall have such qualifications and experience of
service as may be prescrlbed

(4) The Chalrman and the others two members of the Appellate Tribunal shall be
appomted for a term:of three years, in such a manner and with such other terms and conditions of
service, as may be prescribed.

(5) TheiAppellate Tribunal shall conduct its proceedings in the manner, as may be
prescribed,
(6} The ;Appellate Tribunal shall have such staff with such terms and conditions of

service, as the Government may determine, and until such staff is appointed, the Directorate

General shall prowde secretariat support to the Appellate Tribunal.

9. Appeals -—(l) Any person, aggrieved from the judgment or decree or an order of the
Commercial Court, may prefer an appeal in the Appeilate Tribunal, within a period of thirty days

19
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" from the date of alrimouncement of such judgment, decree or order. ” Q) ”

(2) T;hc Appeliate Tribunal shall dispose of appeals in such a manner, as may be
prescribed. |

10. Overridir_:lg effect.-—The provisions of this Act shall have effect notwithstanding
anything inconsistent therewith contained in any other law for the time being in force or any
instrument having:effect by virtue at any law other than this Act.

i CHAPTER-IV
MISCELLANEOUS

11. Support tio the Commercial Court.—(1) The existing staff of the Consumer Court shall
provide support toéthe Commercial Court for the performance of its functions under this Act:

Provided §hat the Directorate General, if required, may provide necessary additional
human resource support to the Commercial Court for the purposes of this Act,

2) Th;e staff of the Commercial Court shall also perform the following functions,
namely: ' :

(a} to maintain an updated record and statistical data in physical and

electronic form, regarding the number and nature of cases filed,

. pendency of such cases, status of each case and disposal of the cases by

' the Commercial Court and the Appellate Tribunal and all matters
connected therewith, as may be prescribed:

(b}  to maintain case laws repository; and

(c): any other functions as may be prescribed.

(3) For the efficient and expeditious disposal of commercial disputes under this Act,
the Directorate Gen‘:era! may arrange necessary trainings for judges of the Commercial Court,

12, Oversight Committee.~-Government may, by publication in the official Gazette, notify
an Oversight Conm:n'ttee which shall consist of such number of members 4nd shall perform such

~ functions, as may bé specified in the notification.

13. Report.-——'li‘he Director General shall prepare and present an annual report on the
implementation of t‘his Act to the Oversight Committee in a manner, as may be prescribed.

14, -Alternativeé Disputes Resolution.~-Any suit or appeal relating to a commercial dispute,
filed or pending in‘f a Commercial Court or Appellate Tribunal, as the case may be, may be
referred to AIternat:ive Dispute Resolution, with the consent of the parties, by the Commercial
Court or Appellate Tribuna], in accordance with the provisions of section 89-A of the Code.

15. Power of High Court to issue directions.—The High Court may issue directions to
supplement the prov;isions of this Act or the Code, in so far as such provision apply to the hearing
of commercial disputes of a specified value under this Act.

16, ~ Bar of juri:sdiction of Commercial Courts.-—-Notwithstanding anything contained in

this Act, the Commercial Court shall not entertain or decide any suit, application or proceedings
relating to any corru:nercial dispute of Government entity in respect of which the jurisdiction of
the civil court or special court is either expressly or impliedly barred under any other law for the
time being in force. ' : '

17.  Power to make rules.—Govemment may by, notification in official Gazette, make rules
for carrying out the provision of this Act. '

18. Removal of fdifficulties.—-lf any difficulty arises in giving effect to any of the provisions

of this Act, Government may, by notification in the official Gazette, make such provisions, not

inconsistent with the'provisions of this Act, as it deems fit for removal of such difficulty.
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Appeal No. 63 1/2012

Date of Institution. 1562012

Date of Decision - w ,02.3._2013
wasim Akhtar, 'Superiniuendent Khyber pakhtunkhwa - . _
) LT * (Appeliant)

Scrvice Tribunal, Peshawar.

rd 1

| A I
. e M o |
Lot

1, The Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
2. The Secretary, Ainance Khyber Pakhtunkhwa, Peshawar.

3. The Secretary Establishment, Kivber Pakhtunkhwa, Peshawar.
"> The Chalrman, Khyber Pakhtunkhwa Service Tribunal,

Pes_rlawar. g
APP!EAL UNDER SECTION 4 -OF THE KHYBER PAKHTUNKHWA
CT 1974 AGAINST THE “ORDER DATED:
H 17.2. E SPECIAL SERVICE TRIBUNAL ALLOWANCE
| HAS BEEN REFUSED TO APPELLANT AND AGAINST NOT TAKING
=3 ANY ACTION ON THE DEPARTMENTAL APPEAL OF THE APPELLANT i

wnpmmg STATUTORY PERIQD QF NINETY DAYS.

(Respondents}
H

] ] i
MR. MUHAMMAD ASIF YOUSAFZAL, i
: |

Advocate - For appellant.
MR. ARSHAD ALAM, L
Add!. Government Pleader For respondents.
%
SYED MANZOOR AU SHAH, - MEMBER g
MR. NOOR ALT KHAN, MEMBER :
} §
| JUDGMENT = - e "

| . .SYED MANZOQR ALI SHAH, MEMBER.: This appeal has beeri-filed by
wasce_r{w Akhtar, the appellant un ' :
Tribune;l Act 1974, against the order dated 17.2.2012 whereby the Specia'l Service
Tribunal Allowance has been refus'ad_ to him. 1t has been prayed that on

ce of the appeal, the impugned order ‘dated. 17.2.2012 may be declared

accepte:)n
as iliegal, discriminatory and against the spirit of the, approved minutes dated

11.11.2009 and may be set aside and the respondents be directed to grant Special

) . ! '
nce to the appellant by treating him at par:with the |
unal w.ef. 15.3.2011 at the rate allowed -tn '™

-

Special Service Tribunal Allowa

Presiding Officers of the Trib

Presiding Officers of the Tribunal. .
[

2. . Dricf facts of the case arc that 'the appellant is s
in thé Khyber Pakhnkhwa Sopvice Tribunal. A meeling was scheduled on

I

WP4635P2020 AMMAD RAZA SHAH VS GOVT CF PG176.pdf

der Scction 4 of the Khyber Pakhmnkljw%: ‘Service

erving as Supr.-ril:meﬁdcnt s



)
4
]
4
]
1

J11.11. 2009 ;for res’tmcturlng of the Tnbunal In para-4 of the, rnlnutea'? 'c'lf ‘t!jle_”'

meeting, varlous decisions were taken. In para—4(lx) it was decided that the
Finance Depanment shall sancuon judical allowance for all members at par with
the DlstnCtl & Sessions Judges Other incentwes for- members and staff of the
service Tribunal shall be explored by Finance Department In a realistic manner tp
make . the, Institutions mpre attracm:e " ang: pcwceted place fort nuality
pfﬁcers/ofﬂuals In pursuance’ to the above mentioned mlnutes the Finance
Dcpartmcnt was requested vide letter No. 241/ST, dated 18. 2.2010 for providmg
Special Service Tribuna! Allowance and Uullty Bil Altowances at special ! rates as

followed by reminders on 10 5.2010 and-12.5. 2011. On 18.5.2011, Special Special
Serwce Tnbunal Aflowance was sanctioned w.e.f. 15. 3.2011 for the Chairman at
the rate of Rs. 35000/- P.M and Members at the-rate of Rs. 25,000/~ P.M and
excluded ithe other staff, vide nol tiﬁcatlon dated 28.5.2011. On 16.7. 2011,- the
.Secrtary Establ:shment was requested to extend the benefit of Spec:al Sennce
Tribunal Allowance to the Registrar and other staff of the Tnbunal from the date,
allowed tp the Presiding Officer. But the same was regretted on 17. 1.2012 by the
Financc Departrnent and the refusal was conveyed to the Tribunal through
!\dmmlstral:lon Department on 19.1.2012. Feeling aggricved, the appell’ant filed

s\atutory period of ninety days, hence the present appeal.

!
3. iThe appeal was admitted: to regular hearing on S 7. 2012 and notices were

"Pissut;d tp the respondents. They filed. theu wntten reply: Rejoinder was also ﬂled ;n
|

.. huttal. ’ ] . . . i |'
( . . o io ‘ *f‘_.l_r\-_- .
| Arguments heard and record perused. . - Fi‘ WHT AT

1
P UL

The, learned counse} for the appellant .argued that 2 meet:ng on
Rcstruclunng of Khyber Pakhtunkhwa Service Tribunal was held on 11. 11 2009 to ;
make the Tnbunal more attractiva and coveted place for quality offcers]pfﬁcials
In its mecting pesides other ME3SUTE, it was dcclded that the Finance Department
shall sanction judicial allowance for alt’ Members at. par with District and Sessmns

Judges. Other incentives for Mernbers and st2ff of the. Service Tribunal shall be

explored by Chairman/Finance Department in a reahstlc manner. So all Lhe
Presiding Officers and staff members were - entltled 0 -Special Senncc Tnbunal
Allovjance and Utility Bill Allowance at special rates as incentve to them vide
notification dated 18:5.2011, the Finance Department sanctioned Special Service

Tribunal Allowance for the Chalrman and Members of the Service _Tnbunal_

[ - N

t
'

I .
‘ WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG178.pdf

3
- 2 .

incentive 1o the- ‘Hon'ble Chairman, members and other seif of the l‘tnbunal

dcpartmental appeal on 18.2.2012, which has not been decided wil;hln the -

P X

-
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~wae.f. 15.3.2011 at the rate of Rs. 35, 000/~ per month and Rs. 25, 000/- per month o "
respectively wh:le other “other staff *Members of the Tribunal have been ; 3
diszriminated.  Staff members are backbone of the Tribunal and depriving them of i

the said mcentwe (allowed to the Presiding Ofﬁcers) will defeat the (;bject: ‘ol’ i I & |
Fpstructuring of Khyber Pakhtunkhwa Service Tnbunal The action of F}rovrnelal . -‘ 3,
Government, especlally the Finance Deparl:ment amounls formation ofl classes/
grougs on irrational basis which is against the verdict of august Supreme=Cpurt of
pakisan. He further argued that vide notification dated 13 3.2010, Inthe snmllar g
circumstances Publi€ Service Commission Allowance has been sancdone ! to the ; ’
Chairman  as well as other staff members upto Chowkidar serving in‘t e Publlc
Sennce Comm{sslon Similarly, Special Allowance has been granted to'the Judges
and Staff of the Hon'ble Peshawar ngh Court by the government Staff of the
Service Tribunal is also entitled to the same treatment as per ]udgment of the
august Supreme Court of Pakistan as reported in 2009-SCMR-1. Furthermore, wqe R
Jetter dated ;.7 1.2012, Speciat Service Tribunal Allpwance regretted by Ehe T ;
Finance Dcparl:ment without any piaustble reasan, whlch is against Sectldn 24-A of
General_CIauges Act 1897. He requested that the appeal may be accepted as "

r—%

: _ R P

) ; ..'|' ;.'!:! '1’1.‘ .ll
6. The learned AGP, on the other hand argued that allocation of a!lbwances l
is the dnscretlon of the provinciai government.’ Presiding Officers and Staff* are two
different categnrieslcadres and facllity granted to one category do not entitle other
for the same. The job discriptions of the Presiding Officers and Staff are totally
different with each others. Due to their hard work and early coming and Ial:e o :
silling, the provmc:al government sanctioned Service Tribunal Allowance lo the K
Presiding Off cers to make the Tribunal - moye attractive and coveted blace for
qualily ofl‘:ccrs No discriminatiori has been done to the'staff of the Tribunal as thc ==

prayed for.

facllltleslbenet‘ its of allowances are extended to them equaily wul‘h ol:ne %]
government servants as and when ordered and no discrimination has beer] done '

them. He rec;;uested that the appeal may be dismissed ; W, v

7. The'Tribunal observes that a meetlng was scheduled on 11.11.2009 fo:ﬁ
rcstruclurmg of the Tribunal. In para-fl(lx) it was decided, that the Finance
Department. 'ehall sanction judical allowance for all Lhe Presiding Officers and Sl:‘ff i l.‘i’" ’
of the Tnbunal in a reafistic manner to make it more attractive and cove fed place '
for qualily ! pfﬁcersjoﬁ“crals in pursuance of l'.he aboveé declslon, the: Finance
Dcpartment was required to sanction Service Tnbunal Allowance to the Presiding '

Officer and;Staﬂ’ members but on 18.5.2011, Spec:al Service Tribunal Allowance )

was sanctioned w.e.f. 15.3.2011 dnlv to the Presiding Officers (for the Chaurman at -

PP L‘ v m——— 4 7 S—dae
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cxcluded thei other staff. The exclusion of staff is not, based on any"re 1 1n

| class:f'catian Staff is thelback bone of the Tribunal and serving equaﬂ# uhmhard ¥ :i,’
work slde b\r side with the Presiding Officers. They could not be ign red and § f] .
dt.-prilxéed ef their leglbmate rights of the, said atiowance, Simi ;t" Jb '

' clrcurdstaq::e; staff of -Peshawar ngh Court, Labour Court. and-

Commrss ::C z’are lecelvinglthelr Specual 'Allowances The appellant alw

stafﬁ. uqne ers dfor WhICh they have filed separate serwce appéal_ .'.

. and as pcr ]udgment of Lhe august Supreme Courl of I‘-'aklstan as1 ;e paLed|"" ;

Ikli t+ K

?OOQ—SCMR 1 The appellant made a good case for indulgence of the:ﬁ‘ﬁb nel

f
-—-‘\
-..'rm‘ﬂ—
Fr T

o | - R
8. rﬁ“ ' Ing,wew o the above, the appeal is accepted, the nmpugnec} c;lrd'
‘17.2_;'2;;01‘2 is |set aside and ‘Special Service Tribunal Allowance is allowe tb the . 1
appe[iz"?'nts frcgm the date sancboned/recewed by the Presiding - OrF evs?;i
153, {.11*50 far as Lhe quantam/rate is concerned, it is, l:he dls

R R

dascm;mrated (Ths* rates of allowance for staff of Khyber Pakhtunkhw!a Pubhc
Semce Commlsswn can be taken as a guzdllne) Parties are left to bear therr own ' ;';; )

. SR U R
COsts. =Fle be icons:gned to the record. ‘ e gasdy ol

9. Thls judgment- will also dispose 'of the followung scrvice apg@a ins
same rrax;mer Semce Appeals No. 63072012, Abdh!~ Hanan No'liﬁ 2010320 2

g 637/ 12 Gul Khan No. 638 2012: Pir Muhammad No. 539/20121:"&5
64072012 Matiullah,. No. £41/2012 Arsar Khan, No. 642/2012 Mqu _
No. 553/7612,5;@0 Shezad Ahmad, No. 644/2012 Syéd Haris.Shah; ﬁl}_ 0
Awal'Gut fNo 646/2012 Mehar Muhammad No 647/2012, Sharnshaé“'l(' .n N

u;..rzmz Ayaz Khan, No. 654/2012 Syca Shamsher Khan, No 6
IDaraz} No 656/ 012 Muhammad Pervez No. 657/20121 Wahld Guf, i
--GhuIaJ’n M
:;551/2%1

'I‘ - -
e iyl KR " . r. TR SR RN ~ ;
G SR, i M RS ST AT T —_——
T . -

AR S
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{Appellate Jurisdiction)

Present:

Mr. Justice Sarmad Jalal Osmany
M. Justice Dost Muhammad Khan

CIVIL PETITIONs NOs.270-P TOQ 301-P O 2013

{On appea! from the judgment/order dated 07.03.2013 passed by KPK Servico
Tribunal, Peshawer in Service Appeat No, 631, 630, 632-634, 636-644, 646-652,

653-656, 658-661, 666 & 807.012012)

Chief Secretary, KPK, Peshawar and others
Versus

Wasim Akhtar and another

Abdul Hanan and anather

Naimatullah and another

Muhammad Irshad and enother

Fazal Subhan and another

Syed Magboo! Ahmed and another

Gu! Khan and another

Pir Muhammad and another

Tahirullah and another
Metiullah Khan and another

Afsar Khan and another
Muhammad Nabi and another
Syed Shehzad Ahmad and another
Syed Haris Shah and another

Wahid Gul and nnother

Petitioner.
(lo all cases)

Respondents.
{in CP.370-P/2033)

.Respondents.

(in CP2371-P120A3)

Respondents.

{in CP.272-P12013}

Respondents,

{in CP.273-P/1013)

Respondents.

(in CP.274-7/2013}

e Respondents.

@in CP.275-P/2013)

Respondents.
{In CP,276-P/2013}

Respondents.

(ln CP277-P/1013)

- Respondents.
(in CP.278-P/2013)

Respondents.
{In CP.279-P2013)

Regpondents.

" (in CP.280-P/2013)

.« Respondeats.
(in CP.2B1-P/2012)

Respondents,

(in CP.282-P/2013)

Respondents.
(Ia CP.283-P/2013)

Respondents.

nioee 2
o ‘ ndy
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-
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| Mehar Muhammad and another
'Shamshnd Khan and another

I

Mubhammad Haroon and another
éafur Khan und another
Arshadullah and another

Allah Dad and another

Fagir Muhammad and another
Ayaz Khan and another

Syed Shamsher Khan and another
Sher Daraz and another
Muharﬁmud Parvez and another

Ghulsm Masih and another

Aziz-ur-Rehman and another

Samiullah and another

Mehar Shaid Khan and another

Afinb Ahmed and another

For the petitioners :
{in all cases)

Respondents
(In all casey)

Date of hearing -

Mehmood-ur-Rehman Qezi and another

Respondents.
{in CP.285-P/2013)

Respondents.

. (in CP.286-P/2013)

Respandents.

(In CP.287-P2013)

Respondents.

" (1o CP.288-P12013)

Respondents.

(io CP.289-P/2033)

Respondents.

™ (n CP.250-P12013)

Respogdents,

" (in CP.291-P12013)

Respondents.

h {tn CP.292-P72013)

Respondents,

" (n CP.253-PR01Y)

Respondents.
(tn CP.294-27201)

Respondents,

(1n CP.295-P22013)

Respondents.

(In CP.256-P/2013)

Respondents.

(In CP.297-P/2013)

Respondents,

(in CP.298-PR2013)

Respondents,

{In CP.299-P/2013}

Respondents,

(in CP.300-P2013)

Respondents.

{in CP.301-P12013)

Mr. Zehid Yousaf, Addl, AG.

i

Not represented.
16.05.20t4
ATTHSTED
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smgle judgment shnll also declde the connccted Civil Petitions Nos.271-P to -
301 P ut‘ 2013 bccnuse questions of law and facts in all are ldenhcal and parue.s
m_iconlest are almost the same. .
2 Résiaondcnt ﬁo.l' along with othe c:?l]aggue-respondenls in the -

connected Civil Petitions, referred to above, are serving on different posts and all

‘ate atached to the Provincial Service Tribunal, KPK, Peshawar.

H .
3; Bricf but relevant facts are that the Government of KPK intended

tc} restructure the Provincial Service Tribunal, therefore, the first meeting was
hleld on 11.11.2009. The minutes of the reetings were rcpmduced in para-4(ix),
where it was dec:ded that l.he Fmancc Department, Govemmcm of KPK shall
alccnrd sanction, allowing Judicial Allowance for the Chmrmnn and Members of
the Tn‘bunal at par with the l;)wtw:t & Sessions Judges, serving in the District
Jludicinry under @hé Peshawar High Court. It was, however, added that lhc_
i centives for the staff of the Tribunal shall also be explored by the Finance
Dcparmiem ina rcnli:;.lic .manner so that to make the institution more pttractive,
éiviné incentives for competent, cfficient and devoted officers/officials,

4 In light of the sbove minutes, the Finance Department was
lgequ:sled to grant Special Service Tribuoal Allowance and Uhility Bills
i\llownncc at special rates, by way of incentive to the Chairman, Members and
pm—!cgal staff. of ihe Tribunal. This was followed by reminders to the samo
department vide lcners dated 10.05.2010 and 12.05.2011. It was en 18.05.2011
mnt the Special Service Tribunal Allowance was sanctioned w.e. f 15.03.2011 l‘or
lhe Chairman of the Tribunal @ Ra.35000/- per month, while Members of the
'Tnbunal were allowed the samo @ Rs.25000/- per month, vide notification dated
128.05.2011. However, for no reason, much less plausible, the para-legal staff of
!lhl: Tribuna! was excluded therefrom.and they were denied sine incentives/relief,

!earlicr decided.

{

o unre 9...'\ -'t ol Pa-r..stan
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CP.270-P220]3, ¢le,

. On 16.07.2011, the Secretary Establishment, Govemment of KPK

.w

5

s

was requested to extend the benefit of Special Service Tribunal.AIlowancc to the

_ R;:gistmr and other para-legal staff of the Tribunal from the date, it was allowed

m} the Chairman and Members of the Tribunal, However, without showing any
jiisl cause and sound reasons, Lhe sams was regretted on 17.01.2012 by the
Finance Departmeat, which was conveyed to the Administration Department on
159.01.2012. This refusni causcd grievance to the para-legal staff/respondents and
they filed depertmental appeal on 28.02.2012. However, as usual, it was thrown
under the carpet by the executive Hmb of the State and was pot decided within 50
days, the statutory period allowed to the competent authority to decide the same.
'i'hl:rcforr. pare-legal staff of the Tribunal, referred to above, filed appeals before
tfhc Tr.bunal, which were edmitted to full hearing on 05.07.2012 and notices were
tssucd to the respondents, who ﬁlcd written reply to which rejoinder was also
{ﬂed.

6. The learned Beneh of the Service Tribunal, vide impugned
_:iudgmcnt doted 07.03.2013, allowed: the sppeals, set aside the order of the
;Finn.nce Department dated 17.01.2012 and held that the entire para-legal staff of
:thc Service Tribunal is entitled to draw Special Service Tribunal Allowance from
‘the date it was allowed to the Chainnan and Members of the Tribunal ie.
i::15.03 2011. However, for determining the slab/rate on which it is to be allowed,
the matter was left to the discretion of the Finance Department, with direction that
it should be realistic and the rate of the eliowance be determined, keeping in view
the guidelines on which the Chairman and Members of th-e Service Tribunal were
granted the same.

7. Aggrieved from the impugued judgment, (1)Chief Sccretary,

1}
! .
! (2)Secretary Finance and (3)Secretary Establishment, Government of KXPK, have

filed this and all connected Civil Petitions, seeking seting aside the impugned

+

* judgment of the Service Tribunal. ATT STED

. ~nrinnd
rae .o ¢ ol Dakistan
!ﬁ‘abl:la'-'dd
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- el " We have heard the leamed Additional Prosccutor General,

_repr;:senﬁhg the petitioner at length. He came up with the following contentions:-

(a)  that the Tribunal while deciding the appeals of its staff was
judge of its own cause, bence it was disqualified to decide
the same and on that account, the impugned judgment is .
nullity in the eye of law. - ) -

().  thst the staff of the Tribunal could not be taken at par with
the para-tegol staff attached to the Distriot and Sessions
Judge/District Judiciary as they are Government servants;

hence they do not fall within the category of pare-legal

l staff. .

9. So faras the first objection is concerned, we have no amount of
hc.sfilatiun 10 hold that the same is based on misconception. ln“scrvice matter
relating to tesms and conditions of Governmen/Civil servants, the suthority end’
jufisdiction exclusively vests in the Service Tribunal and no other Court or.
forum/T ribﬁ.nal was compet;:nt ;o entertain the appeal of the staff of the Tribunal.
'i'hln plea lhat the Tribuna) wes acling a.s Judge in its own cause, is also based dt;

_ milsconccption. A Bench of the Tribunal was " decide _lhc. malter op merits and
nccurdinlg 1o law nd in no eventuality was supposed to show undue favour to the
slnlﬁ'. If such a contention is permitted 1o prevail, it will deprive & competent
l'uirum!l'ribunn}, having exclusive jurisdiction in a maﬁ:r. to do justice in a
paricular case albeit, the appeliant before it might be warking under its control.
Inf other words, a Tribunal placed et high pedestal, could not be labeled with bias ‘
or; being parﬁsan in the éase_. In the past', Laimrc Hi‘gh Court, Lahorc; Peshawar
H:igh Court, Peshawar; Federal Shariat Cauft, Islamabad and even this Qoun
allowed 20% Sccretariat Allowance to its émploy_er.s and if any _prccedem is -
rchuired 10 be cited, reference can b#Imnde to the case of Qwﬂma
v; Abrar Hussain (1999 SCMR2473). . '

10. If It is ‘csteblished that the Judge or Chairman or Member of &
; .
p;arlicular Court or Tribunal has legel intercst, at least pecuniary interest in the

St;lbject matter before it, it is in that casc alone, that the Judge, Chairman or

-

{ .

o - .

conarnicndent
- ugfom aurt m Pakistan
1 taiamakacl,
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ot; his own cause, which is not at all the casc in band. Rellance is placed in this

cxis_e on the priﬁciple laid down in the case of Gov. o v

Hussain Ahmad Haroon (2003 SCMR 104).
!

1. Not because it was the petitioner government itself, who initinted

l.hf_c process to restructure the Provincial Service Tﬁbunal. enhancing its
crfmlumentshllownncﬁs, to make it more attractive so that persons of high caliber,
q-i:nliﬁcntion and high standard, are attracted therein, so to make it an effective
100l to enhance the delivery of its service, which the Chairman and Members of
tlilc Tribunal slone could not accornplish, unless they arc supported. by &
cbmpctcm staff of the nature, referred -to above, because cach institution/tribunal
 of this nature could better deliver services if everyone from the top to the bottom
x.; given attactive salary/emoluments, which is ordinnrily called restructuring of
ﬂim institution, Anything shart of that would be of no benefit on onc hand while
on the other hand, it would amount to discrimination between two sets of
c:mployccs. within the same insljmu;onfuibunnl. in eddition thereto, the para-legal
{mﬂ', smachcd to the Service Tribuna!, do perform elmost the same duties es the
];m—legal staff of the District Judiciary performs and with a slight difference, the
rigture of their duly is almost one end the same. The para-legel staff of the
Tribunal do arrive at officc much earlier th;: Chairman and the Members and
!ieavc the office much later than them, after the work, entrusted to them on day to
ény basis, is completed/concluded. The Service Tribunal is undoubtedly a quasi

‘ .
© judicial forum, therefore, its staff cannot be-distinguished on eny sound rationales

; .
from the para-legal staff of the District Judiciary.

12 Keeping eside the above findings and observations, through the
lin-q-.n.lg,ned judgment, the matter has been left to the discretion of the Finance
fDepartmeutl to determine but realistically, while enhancing the emoluments i.e.
'Judicial Alloweance to the para-legal staff of the Tribuna), therefore, in our view,
Ithe Service Tribunal has taken the right stcp by doing substantiel justice in the

. nater, leaving this important aspect to the Provincial Go

YVP4835P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdf
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tlttc raising of the stab of the Special Service Tribunal Allowsnce of para-legal

‘ .
staff, also keeping in view the guidelines on the basis of which the Speciel
I

Service Tribunal Allowance was allowed to the Chairman and Members of the
Tribunal.”
]

13.

the emoluments by way of Judicial Allowance o

We would also like to edd to the abave ohservations thet recently,

f the para-lega) staff of the

District judiciary was enhanced up to 75% of the pay; that too with the consent of

\be Finince Department, therefore, the Finance Department may also seek

;guideli:i:s from that judgment of the High Court, which was passed with the

%con.scm of the Finance Department/Provincial Government.

{14.

t .
ldcvoid of all legal merits and ere dismissed. Accordingly, leave to appeal is

i
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In view of what has been held above, all these petitions are found

Sd/- Sarmad Jalal Osmany,]
Sd/- Dost Muhammad Khan,]

- vprem url of Pakistan
. . ) Iclamabad
.+ NOT APPROYED FOR REPORTI
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Civil Appeal No. 894 of 2015, decided on 29t November, 2023.
(On appeal gainst the judgment dated 24.04.201 5 passed by

the Peshawar High Court, Peshawar, in Writ Petition No.2095-p of 2008)

Constitution of Pakistan---

-==-Att. 25---Civil service---Employees of Solicitor Office, Law Department,

Peshawar ('the respondents')---Special allowance and utility allowance, denial of-..

Discrimination---T\a;ro allowances in question were also drawn by the respondents but

later payment of sy hh allowances was discontinued by the Government on the ground

MUSARRAT ;I-IILALI, J.~--Through this appeal, the Appellant-Department
has assailed the judgrglent dated 23.04.20(5 passed by the Peshawar High Court,
Peshawar, in Writ Petition No0.2095-p of 2008, by which the Respondents were

granted special allowance and utility allowance.

2.

office was made part ofithe Law Department of NWFP Civil Secretariat ('the Civil
Secretariat") through a Néotiﬁcation dated 26.07.1995 which was issued in pursuance
of a Summary approved by the then Chief Minister, NWFP. In February 2008, Finance
Department, Government of NWFp ('the Government') issued two letters, one
granting special allowanc];e @ 20% and the other granting 10% utility allowance to the
officers and officials °|f the Civil Secretariat, Chief Minister's Secretariat and

Governor's House/SecregarIat, with effect from 1st February, 2008. By way of an




the Solicitor office iwere not part of the Civil Secretariat, therefore, not entitled for
such allowances. The Government kept on denying said monetary benefit to the
Respondents on one pretext or the other, which was ultimately granted by the High
Court in Writ Petition No.2095-P of 2008. The High Court, while allowing the writ
‘petition held that as per Article 25 of the Constitution all citizens are equal before the

law and are entitledjto equal protection of law but the State is not prohibited to treat
- its citizens on the basis of a reasonable classification and by referring the case of LA.
- - Sherwani observed tlhat the classification so made by the Gov

ernment qua granting of
said two allowances to specified employees while denying the same to other

MWA/S-4/SC P : - Appeal dismissed,
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2011 PL C (C.S,) 1373 B
, [Sindh High Court]

. \ 0
el Before Gu_lzag- Ahmed ang Shahid Anwar Ba Jwa, JJ
MUHAMMAP NUSRAT AL and 3 others

SINDH through Chijef Secretary, Government of Sindh and 3

Constitutiona] Petitions Nos.D-

1756 and D-1912 0£2009, decided op 23rd May, 2011,
Sindh High Court Establishme¢ Rules, 2006-.-
|

feécommendations of National
ifically provided for increase of

within a period of two
months---Petition was allowed accordingly,

Khan Ch{'ﬁand Tiloka Ram v, State of Punjab and others AlR 1966 Punjab
423 rel, _r

Muhammagl Ali Hakro for Petitioners.

| titioners (in C.P. No.p.1912 of 2009),

Rasheed A.|Rizvi for Pe
Sheraz Igbal Chaudhry, Standing Counsel for Respondent No.3,
b-ur—Rehman, Section Officer, Budget,

Adnan Karim, A.A -G, along with Habj
Revenue Departmeilt, Government of Sindh for Respondents.
Date of heariing: 27th April, 2011,

i

At zntsd Y
ORDER : : -‘ :_i.“_l___.:_, .' ol
GULZAR |AHMED, J..... By this application (Miscellaneoys No.2465 of

2011), petitioners hjave prayed for implementation of the order dated 8-4-2010 by

which this petition along with C.p. No.D-1912 of 2009 were disposed of by noting
the fact that the Hon'’ble Chief j ustice of this Court b isi

clause-15 Part-] of the Sindh High Court Establishm

-2010, by which utility and judicia
at Sukkur, Circuit Courts at

w
)
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B
—
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o
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g
Q
=
B e

allowances of the Officers working in B-17 of this Court and Bench at Sukkur, Circuit
Courts at Hyderabad and Larkana were aiso enhanced, With regard to arrears the Court L
observed as follows:-.. i
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» Were not paid to the employees/ officers who have
filed this appliication for their payment. On 22-3-2011 statement was fijled by the
Secretary, Finance Department, Government of Sindh in whijch with regard to

that the Governnflent is not releasing arrears of the allowances granted by the two

- notifications and :unnecessarily confusing it with the date of 1-3-2010. He has further

w.e.fl from 1-3-2(}10 in the two notifications and such js also apparent from the order
dated 8-4-2010 where the only reason assigned for not disbursing the arrears by the
A.A.-G., Sindh waixs that as it involves considerable amount therefore, reasonable time
may be granted. iLearned Counsel thug contended that the Government has not
disputed or denied the liability for payment of the arrears and sych be allowed to the
employees and officers as per the notification and the order passed by the Court.

On the other hand, M, Adnan Karim, the learned A.A.-G. Sindh although
made effort to dispute payment of arrears by reading the two notifications but when
confronted with thie order dated 8-4-2010, he too was unable to defend the position

that the arrears are not payable. He has further contended that the Government hag

the arrears are to be paid.

We have co:élsidered the submissions of learned counsel for the parties and
have gone throuy gh the record,

Tﬁ‘ough it is }speciﬁcally mentioned in the two notifications dateq 2-4-2010
that the utility and judicia] allowance of staff/officials in B-1 to B-16 of this Court,
its Bench at Sukkur, ¢ircuit Courts at Hyderabad and Larkana is enhanced w.e.f, 1-3-

Sukkur, Circuits CourJtS at Hyderabad and Larkana is enhanced from 1-3-2010 but the
last para of both the n?tiﬁcations reads as follows:-.-
!

i
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"However,f due to non-availability/shortage of funds, it has been resg at
the said alloviances will be paid to the concerned Employees from the month
of March-2010 onward out of the sanctioned Budget Grant of this Hon'ble
Court for tllﬁe'F iscal year 2009-10. The arrears will be paid as and when funds
will be made available by the Finance Department Government of Sindh "
This para of the notifications has already been observed in the order dated §-
4-2010, where it was noted that allowances in terms of two notifications will be paid
to the concerned eﬂuployees from the month of March, 2010 onwards out of sanctioned
budget grant of this Court for the fiscal year 2009-10 and the arrears would be paid as
and when funds will be made available by the Finance Department, Government of
Sindh. To the extent that arrears are payable, there is no ambiguity in the notifications
as the same has already been lucidly and expressly mentioned in the order dated 8-4-
2010, There was also no opposition
from the side of: Government for payment of arrears as the learned A.A.-G.,
Sindh who has appeared before the Court on 8-4-2010 has only contended that since
the considerable amount is involved therefore reasonabie time may be granted.
Therefore the Government has agreed to pay the arrears. The question is from which

the petitions was provided by the recommendations dated 18-12-2007 of the National
Judicial (Policy Making) Committee, wherein it has recommended for increasing the
allowances from 1%1—2008. The petitioners have also claimed in their petitions the
increase in allowances from 1-1-2008. In the order dated 16-10-2009 the Court has
observed as follows.]':--—

"We have 1;aken serious view of the matter and direct the respondent No.4,

Finance Department, Government of Sindh to allocate the requisite fund as
requisitioned by respondent No.?2 to comply with the National Judicia] Policy
in consonance and at par with privileges and benefits as are extended to the
employees of other High Courts.”

In the same order it was noted that employees of Lahore High Court and
Peshawar High Court have been extended the benefit of increase of these allowances,
Thus, it is clear from all attending circumstances that two notifications which provide
for payment of arrears have nexus to the recommendations of the National Judicial
(Policy Making) Co}mmittee dated 18-12-2007 which has specifically provided for
increase of these allowances from 1-1-2008.

In the case of Khan Chand Tiloka Ram v, State of Punjab and others (AIR
1966 Punjab 423) a full bench of Punjab High Court in the dealing with the question
of interpretation has jobserved as follows;---

"It is a recognized principle of interpretation of statutes that in order to give
meaning to the clear and definite intention of the Legislature some words may
in suitable cazses be read in the provisions t¢ avoid reducing the provisions to
an absurdity."

In the same judgment, the full bench has further observed as follows:---

"It must be presumed that every word used in a section of a legislative
enactment has been inserted with a purpose and some meaning must be
assigned to it.|The intention of having uselessly added surplus words or phrases
should never bfe attributed to the legislature. The Courts always presume, while
interpreting statutes, that the legislature inserted every part thereof for a
purpose and the legislative intention is that every part of the statute should
have effect.” |
Keeping in vi;ew the above principle of law, the word arrears as appearing in

two notifications cannot be considered to be surplus, superfluous and it has to be given_

effect from 1-1-2008.
After hearing‘;the learned counsel for the parties, through a short order dated

27-4-2011 we have allowed the application of the petitioners and directed that arrears

of the allowances be disbursed to the employees within a period of two months. Above

are the reasons for the same. :

M.H./M-88/K Application allowed.
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[Balochistan High Court]
Before Naeem Akhbtar Afghan, CJ and Abdul Hameed Baloch, J

MU_IHAMMAD ?VASSAY TAREEN
Versus ‘a

Coustitution of ﬁakistan---
-~~-Ants.25 & 1;99—--

Allowance, grant| of---Petitioner was Provincial Mohtasib (Ombudsman) and was

by Governor in his favour and previous Ombudsmen had also been receiving the

aIlowance-—-Vahd;ity---Discrimination met with petitioner was not based on any

rational ground or reasonable classification and was devoid of inteiligible differentia-

--In order to avoid discrimination, order passed by Governor for paying Superior

Judicial Allowancf_f: to petitioner was not suffering from any illegality or irregularity-
--Chief Minister erred in facts as well as law while rejecting summary for approval of
payment of Superior Judicial Allowance---High Court directed Provinciaj

was allowed in circumstances,

Pakcom Limited v. F ederation of Pakistan PLD 2011 SC 44 and N.W.F.p
Public Service Conj_lmission v. Muhammad Arif 201 1 SCMR 848 rei.
Naseebullah Tareen, Tahir Alj Baloch, Nadir Alj Chalgari and Behram Khan
Tareen for Petitionc;rs.
Zahoor Ahmed Baloch, Assistant Advocate General for Respondents,
Date of hearing: 24th August, 2021, R e
JUDGMENT ;

petitioner  (Ex-Provingcia] Ombudsman/Mohtasib Balochistan) has claimed the
following relief: | _
‘It is therefore, respectfully prayed that keeping in to consideration the above
facts and circqumstances, petition may kindly be aliowed by declaring that:
A.  Since the Honorable Governor has granted Superior Judicial Allowance in
favour of petitioner which is under his mandate, as such, the respondents have

no authority to interfere in the same hence liable to release the amount in
favour of the petitioner;

2. The petitiori has been contested by respondent No.3 by filing parawise
comments with the contention that the petitioner accepted al] the terms and conditions
of his appointment an:d he was entitled only for those benefits which were accepted
by him; the "Superior Judicial Allowance" was not allowed to him at that time,
therefore he is not entitled for the subject benefit after expiry of contractual period.

3. On10.08.2021! learned AAQG stated that respondents Nos.1 and 2 are not filing
Seéparate para-wise comments and they are relying upon para-wise comments filed by
respondent No.3. !

4, After hearing :leamed counsel for petitioner and learned Assistant Advocate

issued on joining the office by the petitioner.

5. The petitioner was administered oath as Provincial Ombudsmen Balochistan
on 09.06.2013. The petitioner assumed the charge of Provingial Ombudsmen

i

NAEEM AISEHTAR'AFGHAN » CJ.-~--In the instant constitution petition, the
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Balochistan on 11.6.2013 and same was also confirmed by Principal Secretary
Governor Balechistan vide letter dated 12.06.2013.

6. The petitioner was not paid monthly salary and terms and conditions of his
service were also noIt settled/issued due to which the petitioner invoked constitutional
jurisdiction of this Court by filing C.P. No.570 of 2014.

7. During pendéncy of C.P. No.570/2014, the then Governor Balochistan issued
Notification dated 07.01.2015 with regard to terms and conditions of service of the
petitioner as Provin%:ial Ombudsmen Balochistan w.e.f. 11.06.2013 which was not
including "Superior Judicial Allowance".

8. Being partly}satisﬁed with the terms and conditions of his service and being
- aggrieved of non-granting "Superior Judicial Allowance" by the then Governor
Balochistan, the petitioner solicited permission of this Court in C.P. No.570/2014 10
take up the matter with the Government.

9.  Constitutional Petition No.570 of 2013 was disposed of by this Court vide

order 07.01.2015 in the following terms:

"In view of abéve, the petition to the extent of the pay and allowances excluding
Superior Judicial Allowance has borne fruit, consequently the same is disposed
of. The petitioner would be at liberty to agitate his grievance if any before the
proper forum, subject to all just exceptions".

10. Subsequent to the above, the petitioner submitted application dated 21.01.2015
to the Governor Balgchistan for grant of "Superior Judicial Allowance" as terms and
conditions of his ser\Efice.

I1. The above application remained pending without any decision due to which
the petitioner submitted reminder dated 01.09.2015 to the Governor Balochistan, but
the grievance of the|petitioner was not redressed due to which the petitioner again
invoked constitutionél jurisdiction of this Court by filing C.P. N0.973 of 2015.

2. Constitutional Petition No.973 of 2015 was dismissed by this Court vide
judgment dated 3].8.5201 8, operating portion whereof reads as follows:

"4. We have heard the learned counsel for the parties and have gone through
the record. I]ft is true that the qualification for the appointment of an
Ombudsman is equivalent to the qualification for the elevation of a Judge of a
High Court, however the terms and conditions of the service is governed by
Section 6(1) of the Ordinance, according to which, the Governor concerned
has power to determine the same. Section 6(1) of the Ordinance is reproduced
as under for rcj':ady reference.

6. Terms and conditions of service and remuneration of Ombudsman. ---

(1) The Ombudsman shall be entitled to such salary, allowances and privileges
and other terrr:;s and conditions of service as the Governor may determine and
these terms shall not be varied during the term of office of an Ombudsman.

5. According to the above provision of law, fixation of the terms and conditions
of the Ombudsman is the discretion of the Appointing Authority, therefore,
because of having a qualification of a judge of a High Court does not entitles
the petitioner! to receive the Superior Judicial Allowance. No doubt that
previously, the Ombudsman were granted Superior Judicial Allowance, but
after the above referred judgment of the Hon'ble Supreme Court, it was held
that the office ]:of the.Ombudsman does not fall within the category of Court or
the Tribunal, whereas, the Superior Judicial Allowance has been allowed only
to the Hon 'ble Judges of High Court, the Hon 'ble Supreme Court and
Chairman of same Tribunals. Because the Ombudsman is not a Judicial
Officer, therefore, it was not granted the said allowance by the Governor. It is
a fact that the sitting Ombudsman has also not been granted the Superior
Judicial Allowance, for the same reason, therefore the plea of a discrimination
raised by the jpetitioner has no force in it. Besides, as per the Ordinance,
settlement of the terms and conditions is since the discretion of the appointing
authority, thergfore, whatever term and condition is settled, by the authority,
it is for the person, designated as an Ombudsman, either to accept or refuse it.
Admittedly, the notification containing the terms and conditions of the service
was issued on|7th January 2015, but the petitioner continued his office and

completed his|tenure on the same term and conditions, v_vhich amounts to

acceptance of tthe same. Ao d
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6. Without prejudice to the above, it prima facie appears that the petitioner
. wants us to interfere in the discretion of the appointing authority, but he has
, failed to point out violation of any provision of the Qrdinance or any other law
by the Governor Balochistan, by not allowing the Superior Judicial Allowance
to the petitioner. The discretion of the appointing authority is not unfettered;
therefore, the Governor did not grant the Superior Judicial Allowance to a
Non-J udiciz!ﬂ Officer. Learned counsel for the petitioner has failed to point out
any illegality, irregularity, jurisdictional defect or any reason warranting us to
interfere in the notification impugned.
Thus, in view of above, the petition is dismissed".

13. The petitioner challenged the above judgment before the Hon'ble Supreme
Court of Pakistan lfoy filing CPLA No.284-Q of 2018 which has been disposed of by
the Hon'ble Supreme Court of Pakistan vide order dated 24.05.2021 in the following
terms: :

"The learned ASC for the petitioner submits that grievance of the petitioner
has been redressed to the extent that the Governor of Balochistan, vide order
dated 16.09.52020 has allowed the allowance, which is the subject matter of this
petition to the petitioner. However, he has filed another petition seeking
implementation of the order and other reliefs.

2. In this viéw of the matter, this petition is disposed of, However, the petition
filed by the jpetitioner shall be decided on its own merits, in accordance with
law and witlilout being prejudiced by the order of the High Court".

14. The order dated 16.09.2020 passed in favour of petitioner by the incumbent
Governor Balochistan, implementation whereof has been sought by the petitioner by
filing the instant co :'nstitution petition reads as follows:

"Mr. Muhammad Wassay Tareen, Ex-Provincial Ombudsman on the subject
his submitte;d an appeal/application (F/A). The decision of the High Court was
also present?d in the matter vide (F/B) while the terms and conditions issued
in favour of the applicant is at (F/C).

2. Mr. Muhammad Wasay Tareen pleaded that all the three Ex-Provincial
Ombudsmen| before him had been allowed Superior Judicial Allowance by the
Honorable iGovernor Balochistan, including the current Provincial
Ombudsmani Mr. Abdul Ghani Khilji who is also recently granted SJ
Allowance from date of his appointment.

3. Keeping in view the precedence and practice Mr. Muhammad Wasay Tareen
Advocate, may also be sanctioned/allowed to get Superior Judicial Allowance
w. e.f. June 2013.

4. This order; be shared with the current Provincial Ombudsman to process his
case under the law".

15. In pursuanc{:e of above, the office of Provincial Ombudsman {Mohatsib
Secretariat Balochistan) calculated Superior Judicial Allowance for the tenure of the
petitioner w.e.f. 11.06.2013 to 10.06.2017 amounting to Rs.1,13,42,093/-.

16.  Request v}vas made by Provincial Ombudsman (Mohatsib Secretariat
Balochistan) to Secretary Finance Department Government of Balochistan vide letter
dated 28.09.2020 tof release the above amount for the petitioner under the Head of
Superior Judicial Allowance. Summary was forwarded to Chief Minister Balochistan
by Chief Secretary Balochistan and following decision was made by Chief Minister
Balochistan: 1 _

"Case already stands disposed off, and as such be consigned to record”.

17. Perusal of record reveals that in the year 2001 Malik Sikandar Advocate

appointed as Provincial Ombudsman (Mohtasib) Balochistan was paid "Superior

Judicial Allowance"! @ Rs. 6000/- per month in pursuance of Notification dated

13.06.2001 issued by the then Governor Balochistan.

Justice (R.) Fazal-ur-Rehman appointed as Provincial Ombudsman (Mohtasib)
Balochistan in the year 2005 was also granted "Superior Judicial Allowance" as
admissible to a Judge of High Court vide Notification dated 21.12.2005,

Mr. Akbér Ali Baloch Advocate appointed as Provincial Ombudsman
(Mohtasib) Balochistan was also granted "Superior Judicial Allowance" as admissible
to a Judge of High Cpurt vide Notification dated 26.05.2009.

1
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18. Mr. Abdul Ghani Khilji Advocate was appointed as Provincial Ombudsman

optasib) Balochistan in July 2017 but he was not paid "Superior Judicial
Allowance” till June 2020. However by the order of Governor Secretariat he was paid
"Superior Judicial Allowance” as admissible to a Judge of High Court we.f

01.07:2020. !
19, In view of all the above, we have no hesitation to conclude that the petitioner

- has mét with discrimination which is unwarranted under Article 25 of the Islamic

Republic of Pakistan, 1973 which reads as follows:
"25. (1) All ciltizens are equal before law and are entitled to equal protection of
law, j .
(2) There 'shall be no discrimination on the basis of sex.
(3) Nothing in this Article shall prevent the State from making any special
provision for the protection of women and children." : _

- 20.  According to settled principles of law, all persons similarly situated or
circumstanced sh%all be treated alike. Reliance in this regard is placed on the case of
Pakcom Limited v. Federation of Pakistan, PLD 2011 Supreme Court 44. '

21. In view o:f dictum laid down by the Hon'ble Supreme Court in the case of
N.W.F.P Public Service Commission v. Muhammad Arif, PLD 2011 SCMR 848, ali

the equals. The equality has to be between persons who are placed in the same set of
circumstances. | IR
22, The discrimination met with by the petitioner is not based on any rational

- ground or reasonable classification and js devoid of intelligible differentia.

23. Keeping in| view of principle of equality and in order to avoid discrimination,
the order dated 16,09.2020 passed by the incumbent Governor Balochistan for paying
"Superior Judicial Allowance" to the petitioner w.e.f. 11.06.2013 to 10.06.2017

‘amounting to Rs.1 ,!13,42,093# is held not suffering from any illegality or irregularity.

24, While rejecting the Summary for approval of payment of "Superior Judicial .
Allowance" to the petitioner w.e.f 11.06.2013 to 10.06.2017 amounting to
Rs.1,13,42,093/-, the Chief Minister Balochistan has badly erred in facts as well as
law. F _

25. In view of the order dated 24.05.2021 passed by the Hon'ble Supreme Court in
Civil Petition No.284-Q of 2018 (reproduced in para-13 supra), rejection of Summary
by Chief Minister Balochistan for payment of "Superior Judicial Allowance" to the
petitioner w.e.f. 1%1.06.2013 to 10.06.2017 amounting to Rs.1,13,42,093/- is not
sustainable, ! ' S

For the aboive reasons, the constitution petition is accepted. The respondents
are directed to make payment of "Superior Judicial Allowance" to the petitioner w.e.f,
11.06.2013 to 10.06.2017 amounting to Rs.1,13,42,093/- in pursuance of order dated
16.09.2020 passed by the incumbent Governor. Balochistan.,
MH/167/Bal. Petition allowed. -
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[Sindb High Couirt] '

Beforé Syed Hassan Azhar Rizvi and Khadim Hussain Tunio, JJ
ABDUL HALEEM SIDDIQUI and others
Versus _,
FEDERATION QF PAKISTAN through the Law Secretary, Ministry of Law and
Justice, Pakistan Secretariat, Islamabad and others

C.Ps. Nos. D-3460, D-3366 of 201 1, D-1053, D-1524, D-1657, D-3644 of 2013 and
D-12680f 2016, decided on 4th September, 2018,

(a) Constitution of Pakistan--- :

~--Arts. 212 & 199----Constitutional jurisdiction of High Court---Civil Service.---
Constitutional petition seeking relief for framing of service rules and seniority list---
-Relief seeking framing of rules and seniority list, prima facie, cannot be legally
entertained by High Court being a matter relating to service structure and applicable
rules.

(b) Constitution of Pakistan---

----Arts. 25 & 4---E-Fundamenta1 rights of equality of citizens and right to be dealt in
accordance with Iaw—---Scope----Expression "equality before law" or "equal
protection of law{ did not secure to ajl persons the benefit of Art. 25 of the
Constitution, whiclii required that persons, similarly situated or circumstanced shall be
treated alike and ifione intended to seek exception to the application of Art. 25 of the
Constitution, then|such person would be required to establish that things were
different and only then discrimination could be made which too much be based on

some intelligible differential, bearing a reasonable and just relation to the object, -

sought to be achieved.

Pakcom Limited v. Federation of Pakistan PLD 2011 SC 44 rel.
(¢) Constitution of Pakistan---
—~---Arts. 25, 4, 38(e) & 37(d)---Interpretation of the Constitution---Fundamental
of Policy---Equality of citizens---Right to be dealt in accordance
with law---Obligation of state to ensure inexpensive and expeditious justice---
Application of suchjrights to public servants/civil servants---Terms and conditions of
Public Service---Scg'Jpe--—Constitution was a living and organic document, and while
interpreting the same, expensive and dynamic approach was to be adopted---
Fundamental Rights! included equality in terms and conditions of service and Arts, 25,
37(d) & 38(e) of the {Constitution were to be read with Arts. 4 & 25 of the Constitution.
(d) Constitution of Pakistan--- _
—--Arts. 25, 4, 37(d), 38(e) & 199---Sindh Criminal Prosecution Service
(Constitution, Functions and Powers) Act (IX of 2009), S.9(1)---Judicial Officers---
Remuneration and |benefits of judicial officers---Special Judicial Allowance---
Entitlement of Offices of State Representation to Special Judicial Allowance---Roles
and Functions of the Sindh Criminal Prosecution Service---Employees of Provincial
Criminal Prosecution Service entitled to same benefit(s) as employees of the Offices
of the Advocate-Gereral and Attomey-General---Scope---Question before the High
Court was whether petitioners, who were working for the Provincial Criminal
Prosecution Service; were entitled to grant of Special Judicial Allowance, as was
being provided to |offices of the Advocate-General and Attorney-General---
Contention of petitioners, inter alia, was that functions and duties of the office of the
petitioners was simi11ar to that of the offices of the Advocate-General and Attorney-
General, and thus they were being discriminated against---Validity---Barriers of
names and classification of office(s)/court(s) were of no significance when question
of Special Judicial Allowance was involved---Judiciary, anywhere in the country, was
to be as a class in itself and barriers of names, classification and Provinces could not
therefore stand---Spetial Judicial Allowance was not limited to the Judiciary alone,
but also to its counteg"part, which was "State Representation”---Prima facie, purpose
and object of both Advocate-General Office and the Provincial Criminal Prosecution
Service was one and tI,le same, which was representation of the Government and mere
difference of “civil matters”, which was dealt with by Advocate General Office and
“criminal prosecution{, dealt with by Provincial Criminal Prosecution Service, could
not be a factor in th_e‘ present case---High Court observed that Office of Advocate-
General performed the same functions in the Province as the Provincial Criminal
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Prosecution Service, and therefore petitioners were entitled for equal treatment under
Art. 25 of the Constitution, and thus were entitled to avail the same benefits as
employees of the AEdvocate-General Office---High Court declared refusal of grant of
Special Judicial Allowance to petitioners being violative of Art, 25 of the Constitution
and directed payment of the same to the petitioners---High Court further directed the
State respondents to fake steps and initiate legislative measures as may be necessary
to frame service striu¢ture of employees/non-gazetted staff of the Provincial Criminal
Prosecution Service—-Constitutional petitions were allowed, accordingly.
Govemmé:nt of Punjab v. Mubarak Ali Khan PLD 1993 SC 375; Pakcom
Limited v. Federatign of Pakistan PLD 2011 SC 44; Secretary, Ministry of Finance v,
Masdar Hossain (1999) DLR (AD) 82: Pir Imran Sajid and others v. Managing
Director/General Manager and others 2015 SCMR 1257; wp Sadaqat Ali v.
Government of Punjab and Muhammad Akram v. Selection Committee 2003 CLC 18
rel. 5
Date of hearing: 11th August, 2018.
JUDGMENT '

KHADIM HUSSAIN TUNIO, J.---By this common Judgment, we intend to
dispose of captioned petitions as the same have been filed by different persons, from
which all are associated directly or indirectly with the administration of justice, which
includes judicial officers of the District Judiciary, employees and servants attached to
the Distriet Judi ciar;f and employees/staff attached to Special Courts under the Federal
Governments. The sole purpose behind all the petitions is enhancement of pay and
judicial allowance at par with the judicial officer and officers and employees of
District Judiciary Establishment. |

2. The petitionef?s, in the respective petitions have sought for the following relief:-
C.P No. D-3460 of 2011

i.  Direct the Ra:aspondents Nos. 1 and 2 to frame appropriate rules/legislation to
ensure the financial and budgetary independence of the Sindh Criminal
Prosecution Service.

1. Direct the Respondent No. 2 to frame appropriate rules to ensure that the
prosecutor's supervisory role over the police investigation as contemplated
under sections 9 and 10 of the Sindh Criminal Prosecution Service
(Constitution | Functions and Powers) Act 2009 is truly effective and
meaningful. |

iil. Direct the Respondents Nos. 1 and 2 to ensure that all prosecutors within the
Sindh Criminal Prosecution Service are provided equal salaries, allowances,
privileges and facilities as their similarly placed counterparts in the Attorney
General Officer and - at any rate - to ensure that the former are conferred the
same remunerative enhancements as have been conferred on the latter;

iv. Grant such% further or additional relief as this Hon'ble Court may deem
appropriate inithe circumstances. -
C.P. No. D-3366 of 2011 _ e

1. To hold/declare that the Judicial allowance as well as utility allowance ‘of
Petitioners/Prosecutors and their sub-ordinate staff of Sindk Criminal
Prosecution Service Department working under the supervision of Prosecutor
General Sindh! (Respondent No. 5) i.e. Prosecutor General Sindh, Additional
Prosecutor Generals, Deputy Prosecutor Generals, Assistant Prosecutor
Generals, District Public Prosecutors, Deputy District Public Prosecutors and
Assistant Deputy Public Prosecutors and their sub-ordinate staff is
discriminatory| especially in view of the Attorney General Office, Advocate
General Office, sub-ordinate Judiciary and their lower staff, _

ii.  To allow the petition of the Petitioners by directing the Respondents that the
Petitioners/Prosecutors of Sindh Criminal Prosecution Service Department
may also be treated as provided to the Attorney General Office, Advocate
General Office, their sub-ordinate employees, Sub-Ordinate Judiciary and
their lower staff as directed by the Hon'ble High Court in its order dated 24th
May 2011 a;nd further direct the Respondents that at worst the
Petitioners/Prosecutors of Sindh Criminal Prosecution Service Department
may be given I\:éiedical facility equal to the employees of Sindh Secretariat.
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iv.

.

iil.
iv.

1i.

ifi.
1v.

ii.

1if.
iv.

ii.

iii.

iv,

Petitioners/Prosecutors of Sindh Criminal Prosecution Service Department and
their employees/sub-ordinate staff since 2008.

Or may pass any order(s) in favour of the Petitioners/Prosecutors of Sindh
Criminal Prosecution Service Department against the Respondents which this
Hon'ble Court may deem fit and proper under the circumstances of the case.
C.P. No. D-3644 of 2013 _

Declare that the petitioners along with other subordinate staff of office of the
District A;ttorney, District Prosecutor, Deputy District Attorneys and Deputy
District Prosecutors, are entitled to the grant of special Judicial Allowance 3

of the Attql'mey General and the Office of the Advocate General and the Office
of the Advocate General Sindh and their subordinate staff,

Direct the respondents to grant and provide/ allowance and utility allowance
at the rate already availed by the office of the Attorney General and office of
Advocate ﬂj}eneral Sindh, to be paid to the petitioners,

Grant the costs of this petition,

Grant any other relief as may be deemed fit and proper under the circumstance
of the petition.

C.P. No. Dj—1657 0f 2013

Declare that the petitioners along with other sub-ordinate staff of office of the
District Att}orneys, District Prosecutors, Deputy District Attorneys and Deputy
District Prosecutors are entitied to the grant of Special Judicial Allowance 3
basic and Utility Allowance at the enhance rate as being availed by the office
of the Attorney General and the Office of the Advocate General Sindh, and
their sub-orfdinate staff, _

Direct the respondents to grant and provide/allocate the require funds for
judicial allowance and utility allowance at the rate already availed by the office
of Attorneijeneral and office of Advocate General Sindh, to be paid to the
petitioners. :

Grant the costs of this petition.

Grant any other relief as may be deemed fit and proper under the circumstances
of the petition.

C.P. No. D-1053 0f 2013

Declare that the petitioners along with other sub-ordinate staff of office of the
District Attorneys, District Prosecutors, Deputy District Attorneys and Deputy
District Prosecutors are entitled to the grant of special Judicial Allowance (3
basic) and Utility Allowance at the enhance rate as being availed by the office
of the Attorney General and the Office of the Advocate General Sindh, and
their sub-ordinate staff,

Direct the Irespondents to grant and provide/allocate the require funds for
judicial allowance and utility allowance at the rate already availed by the office
of Attorney General and office of Advocate General Sindh, to be paid to the
petitioners. |

Grant the costs of this petition.

Grant any oth:er relief as may be deemed fit and proper under the circumstances. -

of the petition.
C.P. No. D-1524 0f 2013

Direct the respondents Nos. 1 and 2 frame service structure of the
employees/non gazetted staff of the Criminal Prosecution Services
Department. :

Direct the re'ispondents to ensure that all employees/non gazetted staff of the
Criminal Prosecution Services Departments are provided equal salaries,
allowances, privilege and facilities as their similarly, placed, counterparts in
the-Attorney :General's Office, Advocate General of Sindh office, special
court's and District Courts of Sindh, which have recently been enhanced.

Direct the’!respondents to continue paying salary along with benefits/
allowances according to the law regularly without fail.

Any other relief(s) deem fit and proper by this Hon'ble Court may be awarded
to the petitioner under Article 199 of the Constitution of Pakistan.

;
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C.P. No. D-1268 of 2016
I. 'lTo direct the respondents to grant the allowances, perks and emoluments to
- the petitioner as well as to the other prosecutors working as D.P.Ps, D.D.P.Ps,
Deputy Director Monitoring, A.D.P.Ps and Assistant Director Monitoring as
equal to the]é prosecutors working as Addl. P.Gs, D.P.Gs and A.P.Gs to their
caiegories respectively, as envisaged in concerned rules and Act, with effect
from the petiod since granted in favour of Addl. P.Gs, D.P.Gs and A.P.Gs.
i, To direct the respondents to prepare joint seniority list of D.P.Gs with
D.D.P.Ps directly recruited through Sindh Public Service Commission (BPS-
18) for promotion to the post of Addl.P.Gs and D.P.Gs (BPS-19), also direct

the tespondents to prepare Joint seniority list of the prosecutors serving in BPS-

17 directly 1;‘ecruited through SPSC in different categories qualified together
for their promotion to the post of D.P.Gs, D.D.P.Ps and Deputy Director
Monitoring in order to equal treatment and to avoid discrimination.

tii.  To award a:ny other relief to the Petitioner and other prosecutors found to be

entitled thereto, in the best interest of justice.

3. Learned counsel for the petitioners argued that the advocates working for the
Sindh Criminal Prosecution Service perform, by and large, similar functions to those
performed by the advocates working for the Attorney General Office; that their duties
of prosecution and "supervision over the investigative process are not confined solely
to offences under provincial law but also offences under federal law; that Respondents
Nos. 1 and 2 are under legal obligation to ensure the elimination of disparity in
remuneration of prosecutors; that the Jjudicial officers/ employees in all categories and
so also the staff and the employees attached to the District Judiciary or Federal/
Provineial Courts/Tribunals are a separate class burden with onerous responsibility;
that they perform their duties diligently and whole-heartedly; that special allowances
arc allowed to varlous categories of service which are not admissible to other
categories. Learned i'counsel has further urged that it is not the case that the Province
of Sindh has scarce resources because it is otherwise responsibility of the state to
ensure elimination of all forms of exploitation and the State as a guardian of all must
act fairly, justly, equitably and the Judiciary and staff or servant attached thereto are
to be extended similar treatment throughout different departments in Pakistan; that it

is the duty of the state to promote social justice and eradicate social evils, which is

only possibly if un?_ifoml-terms are applied and that all persons placed in same
classification are tre:ated alike; that low pay-grade can also encourage corruption and
malpractice; that by iwithholding the right of petitioners to the said allowances, they
will undermine the judicial independence, promised to every citizen of Pakistan; that
when other staff of the same ranking and performing similar duties, though working
under different heads then it would not be justified to with-hold same treatment merely
for difference of name; that judiciary is not a provincial subject and the Federation of
Pakistan is equally responsible to shoulder the duty to provide all the resources to the
provinces; that in terms of Articles 3, 37(d) and 38(e) read with Article 25 of the
Constitution 1973, the staffed attached to the judiciary perform one in the same
function in all four provinces and it is not that the judicial officers in a certain office,
province or place perform any different functions; therefore, the judiciary as a whole
18 a class in itself and must be treated alike, without any bias; that the function being
performed by the Attorney General and the officers attached thereto is similar.
Learned counsel for|the petitioner has further urged that the power to revise the
benefits and emoluments of the judicial officers and the other staff attached to the
judiciary whether it be district judiciary or superior judiciary should vest with the
judiciary not with the executive functionaries; that this court may strike down the
terms and conditions|prescribed by the Government of Sindh and frame appropriate
legislation to provide for Independent Judicial Service Board vesting power in the
Judicial hierarchy to determine the terms and conditions including emoluments.

4.  Learned counsel for the state urged that there is no disparity in the service
emoluments of different category of civil servants, including the petitioners whether
judicial officers or servants and employees of District Judiciary or other courts and
tribunals working in |the province of Sindh, including employees of the Advocate
General, Sindh are civil servant and pay scale of all the civil servants in the province

of Sindh are being treated equally and there is no discrimination; that as for the three
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fold salary increases, the financial position of the Province of Sindh is far from weak
andthe same are not going to be in an improved position any sooner, once that is done
s0, the salaries would be revised; that Judicial Officers of the District Judiciary or
staff. of a body governed by the Provincial or Federal Government are all civil
servants, their termsg' and conditions are governed under the Sindh Civil Servants Act,
thereiore, the petitioners cannot form a separate class and claim different or for that
mattes better t-reatm}ent compared to other civil servants; that the petitioners are the
employees of offices of Prosecutors and they cannot be categorized with the judicial
employees nor the secretariat employees.

5. At the very ;:mtset, it may be said that through instant petition (s) number of
relief(s) have been sought which includes direction for framing rules as well joint
seniority list howev?r main relief seems to be that of discrimination with reference to
office (s) of Attorney General and Advocate General. As regard the relief (s) for
framing of rules and|seniority list, it would suffice to say that same prima facie legally
cannot be entertained by this court being a matter relating to service structure and
applicable rules. Ho}wever, the question of discrimination (violation of Article 25 of
Constitution) can well be examined particularly when the same has been pressed while
referring to particular office (s) with a claim that functions and duties of office (s) of
petitioners is one and same. _

6. The issue, in']yolved in the instant petitions, was never with regard to status of
the petitioners to be civil servant or otherwise but whether functions and duties of the
office of petitioners|is similar to that of offices of Advocate General and Attorney
General?. If so, whether they are justified in seeking grant of Special Judicial
Allowance equal to three times of the initial of the substantive pay scale as is being
provided to offices of Advocate General and Attorney General or otherwise?.

7. Before examining merits, it would be appropriate to say that Special Judicial
Allowance is not anl ordinary allowance but the use of the word 'special judicial' is
self-sufficient to make it quite obvious that it has no general/ordinary application
which every civil servant could claim under status of his being a civil servant. It was
always aimed for specific class of persons though falling within meaning of civil
servants. Thus, legally the plea of the learned counsel for State with reference to status
of petitioners and that of office of Advocate General and Additional Attorney General
as ‘civil servant' is entirely misconceived unless and until the learned State Counsel
prima facie establishes that functions and duty, being performed by such offices, is
not similar to that of {iofﬁce of petitioners. The barriers of names and classification of
office (s)/court (s) arc;e of no significance when a question of special judicial allowance
is involved. In the case of Government of Punjab v. Mubarak Ali Khan (PLD 1993
SC 375), the Honourable Supreme Coutrt has held that since employees of High Courts
perform almost identical functions as do the employees of Hon'ble Supreme Court and
Federal Shariat Court, as such; they cannot be discriminated against in respect of an
allowance which has been allowed to the employees of these two Courts. Relevant
observations there frtf)m are reproduced here-in-below:--

"The employees of the Federal Shariat Court and the Supreme Court of Pakistan
have been allowed such an Allowance. The High Court employees perform
almost identici:al functions as do the employees of these two other Courts
perform. Thej employees of all the three Courts have been dealt with
constitutionally by the same provision reproduced above. In the circumstances,
the High Courts employees cannot be discriminated against. The necessary
provision of Secretariat/Personal Allowance had to be made in respect of such
employees as; was made in the case of the Federal Shariat Court and the
Supreme Court employees." RS

(underlining is for emphasis) -

S

8. We may furthér add that Article 25 of the Constitution of Islamic Répliblic of -

Pakistan, 1973 guarantees equal treatment to all persons similarly placed. We may
safely add here that expression (s) i.e. 'equality before law' or 'equal protection of law'
do not secure to all persons the benefit of a law but requires that persons, similar
situated or circumstanced, shall be treated alike. If one intends to seek any exception
to application of sucli article, he shall always be required to establish that things are
different and only then discrimination could be made which too must be based upon
some intelligible differential, bearing a reasonable and just relation to the object,
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fsought to be achieved.EReference may well be made to the case of Pakcom Limited v.
,~—Federation of Pakistan PLD 2011 SC 44 wherein it is observed as:
"1t would not bq' enough to say that a piece of legislation or a policy formulated
thereunder is discriminatory but it is to be substantiated by applying certain
well entrenchejcrl principles on the subject of discriminatory legislation which
are as follows:--

(i) The expression ‘equality before law' or the 'equal protection of law’ does not
mean that it secures to all persons the benefit of the same laws and the same
remedies. It only requires that if persons similarly situated or circumstances
shall be treated alike'

(ii) The guarantee of equal protection of law does not mean that all laws must be
general in character and universal in application and the State has no power to
distinguish and classify persons or things for the purpose of legislation;

(iii) The guarantefe of equal protection of laws forbids class legislation but does
not forbid reasonable classification for the purpose of legislation. The
guarantee does not prohibit discrimination with respect to things that are
different. The EState has the power to classify persons or things and to make
laws applicable only to the persons or things within the class;

(iv) The classification, if it is not to offend against the Constitutional guarantee
must be based upon some intelligible differential bearing a reasonable and just
relation to the object sought to be achieved by the legislation.

9. We would also add that constitution is living and organic document, while
interpreting the Const{itution expensive and dynamic approach and interpretation is to
be adopted. Fundamental rights include equality in terms and conditions of the service
Articles 27, 37(d) and 38(e) are to be read with Articles 4 and 25 of the Constitution
1973. Judicial Officers in District Judiciary and Courts and Tribunal and the staff
attached thereto perform one in the same function in all four provinces and it is not
that the Judiciary in Bunjab performs any different functions; therefore, the judiciary
anywhere in Pakistan as a whole is a class in itself, this was also ruled by the apex
court in Bangladeshiin a land mark judgment reported as Secretary, Ministry of
Finance v. Masdar Hossain (1999) DLR (AD) 82. The 'special judicial allowance’
though earlier was gr!anted to the judiciary alone and barriers of provinces and name
(s) classification of Elsourt (s) even could not stand in such benefit. That, being an
undeniable position, needs not be discussed any more.

10. Itis also a m:atter of record that the office of 'Advocate General Sindh’ also
claimed same relief by resorting to constitutional jurisdiction of this Court. Such
claim, prima facie, vaas based on nothing but that judicial system always require a
proper assistance from State (representative) and an effective and speedy trial is not
possible if a complete assistance is not provided by such end. At this juncture, a direct
referral to letter of Advocate General Sindh bearing No.AG-738/ 2012 Karachi dated
27.03.2012 and ofﬁc:e memorandum, issued by Finance Department vide No.FD(SR-
111)5/ 4 2009(A) Karachi dated the 1st February, 2013 shall make situation more easier
to conclude the discu;ssion. The letter of Advocate General Sindh reads as:-

"To ! iyt e e
The Secretary, T T
Finance Department, Government of Sindh, Karachi , : -
Subject:- C.P.NO.D—23 18/2009 FILED BY MUHAMMAD ALI ANSARI AND
OTHERS VERSUS  PROVINCE  OF SINDH AND
OTHERS .
Please find herewith copy of judgment dated 24.05.2011 and order dated
13.3.2012 for; immediate compliance, however, without prejudice the stand of
the Government in the Hon'ble Supreme Court of Pakistan, the Employees of
the Advocate| General Sindh is on the same footing and are entitled for equal
treatment. As such the treatment meted out by your Department vide Letter
dated 16.3.2012 for grant of Special Judicial Allowance equal to three times
the intial of tespective basic pay scale of 2008 to the office / employees of
establishment of subordinate / district judiciary may be given accordingly.
Encl. As aboye. Sd/-
ABDUL FATTAH AMLIK (T.I)
Advocate General Sindh

AT A SN T
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The letter of finance department referred above, reads as:--
! OFFICE MEMORANDUM
Subject:- GRANT OF SPECIAL JUDICIAL ALLOWANCE EQUAL TO
THREE TIMES THE INITIAL OF RESPECTIVE BASIC PAYSCALE
OF 2008 TO THE OFFICERS/EMPLOYEES OF THE OFFICE OF
ADVOCATE GENERAL SINDH

In comphance with the order dated 10.01.2013, passed by the Honourable
Sindh High Court Karachi in Constitution Petition No.D-2318/ 2008 read in
conjunction w1th the common judgment dated 24.05.2011 passed by the
Honourable I-%lgh Court of Sindh in Constitutional Petitions Nos.D-1930/2009,
D-1465/2009, D-2318/2009 and D-2433/2009, Finance Department allows
Special Judlcgal Allowance at the rate of three times the initial of the respect
Basic Pay Scale, 2008 to the officers/officials in BPS-1 and above of the office
of Advocate General of Sindh, Karachi, with effect from 1st February, 2013.
TENTAT IVELY

In case of the said order of the Honourable High Court is set aside by the
Honourable Supreme Court of Pakistan, then all payments made will be
recovered in installments.

SECRETARY TO GQVERNMENT OF SINDH

FINANCE DEPARTMENT

Karachi dated the lst February, 2013

The above are sufficient to make it clear that 'special judIClal allowance is not

limited/confined to }udlctary alone but to its counter-part i.e. 'state-representation’.

Thus, the learned St*llte counsel would not be legally justified in opposing the instant

relief, sought through said petition (s) merely by uttering word of 'civil servant’ while

not denying the fact}that such benefit is also being taken by office (s), representing

the State though injcivil matter (s). In the case of Pir Imran Sajid and others v.

Managing Director/General Manager and others 2015 SCMR 1257 it is held as:-
°I. It hardly needs to be emphasized that the whole edifice of government of
the society has it gene81s in the Constitution and laws aimed at to establish an
order, inter alla, ensuring the provisions of socio-economic justice, so that the
people may have guarantee and sense of being treated in accordance with law
that they are not being deprived of their due rights.

In the said case, it was further observed as:-
"Provision of Article 4 embodies the concept of equality before law and equal
protection of law and save citizens from arbitrary/discriminatory law and
actions by the governmental authorities. Article 5(2) commands that every
body is bound to obey the command of the constitution'. Every public
functionary is supposed to function in goods faith, honestly and within the
precincts of 1ts power so that person concerned should be treated in accordance
with law as ;guaranteed by Article 4 of the Constitution. It would include
principles of natural justice, procedural fairness and procedural proprlety The
action whlchus mala fide or colourable is not regarded as action in accordance
with law. Whlle discharging officials functions, efforts should be made to
ensure that no one is prevented from earning his livelihood because of unfair
and dlscrlmmatory act on their part.

"12. It is now well laid down that the object of good governance cannot be
achieved by Fexermsmg discretionary powers unreasonably or arbitrarily and
without application of mind but objective can be achieved by following the
rules of Justr’tess, fairness, and openness in consonance with the command of
the Constltutlon enshrined in different Articles including Articles 4 and 25.
The obligation to act fairly on the part of the administrative authority has been
evolved to eilllsure the rule of law and to prevent failure of the justice.

We would insist that obligation to act fairly would always require the State Counsel
to make a fair statement or least give reasonable justification to the effect that
functions and duties of the office of petitioners is different from that of their (s).

11. Though, no lsuch classification/justification has been attempted, however, as
an abandon caution the functions and duties of the office (s) of these two be examined.
Office of the Advocate General Sindh', prima facie, is assigned the work to defend the
interest of provmclal and local functionaries of Government in Constitutional
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Petitions and C1v11 matters before the High Court and Supreme Court. On the other
hand, the funition of the office of the Criminal Prosecution Services, per section 9 of
the Sindh Criminal lProsecutlon Service (Constitution, Functions and Powers) Act,
2009 is: j

"9(1) The Plosecutlon shall be responsible for the conduct of prosecution on

behalfof Govemment '
Prima facie, the purpose and object of both offices is one and same i.e. representation
of the Government and mere difference of 'civil matters' and 'criminal prosecution'
cannot be¢'said to be a deciding different (factor). In short, both office (s) are meant to
protect the govemment interest in specified fields i.e. civil and criminal. We would
also add that the Government was / is not only required to protect its civil rights
(matters) but is also required to ensure peace and tranquility in the society which
cannot be achleved unless and until the prosecution services is not provided
effectively. We would say that a civil right / interest of government may cause

prejudice to such r
governance which n

ght alone but a failure in prosecution would surely affect the

1ay even result in 'failure of government' therefore, the duty and

obligation of the proF;ecution, in our view, is more serious., Office of Advocate General

perform same funct

ion in the Province as is performed by the office of the Sindh

Criminal Prosecutioh Service, therefore are entitled for equal treatment else there shall
be a failure of Article 25 of the Constitution. In an unreported judgment in WP Sadagat
Ali v. Government of Punjab, where the Advocate General Office was directed to be
placed equally with the Attorney General Office on the ground that the officers
attached to the Principal Law Officer performs similar function as is being performed
by the Attorney Qeneral and the officers attached thereto. Therefore plea of
discrimination by eqlployees of Sindh Criminal Prosecution Service carries substance

The petitioners are |entitled to avail the benefit, being availed by the office of the e

Advocate General Sindh.

12. In the last, »{re would say that to provide mexpensnve and expeditious Justlce
in terms of Article 37(d) of the Constitution, 1973 it is the respon51b1hty of the State;
the Federation cannot shed its responsibility on the premise that it is responsibility of
the Province of Smdh Inexpensive and expedient justice could only be achieved by
efficient, competent and independent judicial apparatus, which all attributes have
direct nexus with better reward in terms and condition of service and financial
independence of th:e Judiciary. To remove disparity and ensure wellbeing of the
people is responsibility of the State, which in turn would eliminate inequality in the
income and earning of individual including persons of various classes similarly
placed. (See Attiyya Bibi v. Federation of Pakistan 2001 SCMR 1161 and Muhammad
Akram v. Selection Committee (2003 CLC 18). Be that as it may, it is a matter of
record the Government of Sindh (Finance Department) did allow special judicial
allowance to office of the Advocate General Sindh therefore, the same cannot seek an
exception to prov1de similar relief/treatment on account of any financial issue.

13. In view of what has been discussed hereinabove we are of the view that the
petitioners have maqie out a case for grant of Special Judicial Allowance equal to three
times of the initial of the substantive pay scale with effect from 01.07.2017, as such,

the instant pe’tltlons1 are allowed declaring that the deferment/refusal of the arrears of

the Special Judicial ’Allowance to the members of Sindh Criminal Prosecutors Service,

their subordinate staff as well as petitioners in C.P. No. 3644 of 2013 and C.P. No.

1657 of 2013 and C P. No. 1053 of 2013 and other subordinate staff of office of
District Attorneys and Deputy District Attorneys with effect from (1.07.2017 on the
ground of financial iconstraints being discriminatory is violative of Articles 25 of the
Constitution of Islamic Republic of Pakistan, 1973. The members of Sindh Criminal
Prosecutors Servwe! their subordinate staff as well as petitioners in C.P. No. 3644 of
2013 and C.P. No. 1657 of 2013 and C.P. No. 1053 of 2013 and other subordinate staff
of office of District Attorneys and Deputy District Attorneys are entitled to the Special

Judicial Allowance
from 01.07.2017. C

'equal to three times of the initial substantive pay scale with effect
onsequently the respondents are directed to pay Special Judicial

Allowance equal to three times of the initial of the substantive pay scale to the

members of Sindh

‘Criminal Prosecutors Service, their subordinate staff as well as

petitioners in C.P.No. 3644 of 2013 and C.P. No.1657 of 2013 and C.P. No.1053 of

2013 and other sub

ordinate staff of office of District Attorneys and Deputy District
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Attomeys w1th effect from 01.07.2017 and notxﬁcatlon be issued accordmgly, such

{ increase to be paid w1th effect from 1st January 2019 and arrears with effect from 1st

of July 2017 be pa id in monthly instalments along with monthly salary till entire
arrears are paid withmonthly salary for the month same is due. However, they are not
entitled for utility allowance as same had not been allowed by the provincial and
federal’ governments to the Advocate General Smdh Attorney General of Pakistan
and their subordinate staff.

14. In C.P. No. D—3460 of 2011, the respondents are directed to take steps and
initiate such leglslatxve measures as may be necessary to empower the Sindh Criminal

Prosecutors Serv1ce|s_superv1sory role over the performance of investigation officers

of the criminal cases. The respondents are further directed to take steps and initiate
such legislative meeisures as may be necessary to frame appropriate rules relating to
the financial and budgetary independence of the Sindh Criminal Prosecutors Service.

15. In C,P. No. D-1524 of 2013 and C.P. No. 1268 of 2016, the respondents are

directed to take measures and initiate such legislative measures as may be necessary

to frame the service structure of the employees/non gazetted staff of the Criminal

- Prosecution Service$ Department and prepare seniority list as per rules.

KMZ/A-103/Sindh ‘ Order accordingly.
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../ \Supreme Appellate Court] l{{-)
: Before Dr. Rana Muhammad Shamim, C.J., Javed Iqbal and Shahbaz Khan, JJ

SECRETARY LAW AND PROSECUTION GILGIT-BALTISTAN and 3 others---

Petitioners

Versus l

ASULAM KHAN, qUPERINTENDENT CUSTOMS AND BANKING COURT,

GILGIT and 15 others---Respondents

C. Misc. No. 86 of 2014 in C.P.L.A. No. 90 of 2014, heard on 5th September, 2016.

Civil service--- l

----Judicial allowance and special ]UdlCIal allowance---Entitlement to---Writ petition by the

employees in various, categones in BPS-1 to 16 of the Customs and Banking Court, with

contentions that they were entitled to all the benefits i.e. Judicial Allowance and Special
; Judicial Allowance; equal to three time of their substantive pay scale was allowed by the
: Chief Court---Validity---Advocate-General, could not point out any infirmity and illegality
in the impugned judgment-—-Claimed Judicial/Special Judicial Allowance was paid to all
the court staff and officials in all the Provinces of Pakistan, Islamabad Capital; as well as to
the staff of officers clf Supreme Appellate Court and Supreme Court of Pakistan but the
government of Gllglt -Baltistan, in the present case failed to treat equally among equals---
Leave to appeal was dlsmnsscd by the Supreme Appellate Court and judgment passed by
the Chief Court was mamtamed---Authontles were directed to pay/release all back benefits
in shape of arrears.

Advocate- Gcneral along with Ali Nazar Khan, Advocate-on- Record for Pentloncrs -
Date of hearing: Sth September, 2016. : ;

ORDER ! ' -
| DR. RANA MUHAMMAD SHAMIM, C.J.---The leamned Advocate General
contends that the respondents are the employees in various categories in BPS-01 to 16 of
the Customs and Banking Court, Gilgit-Baltistan who filed a Writ Petition No. 103/2013
with the contentions |that they are entitled to all the benefits i.e. Judicial Allowance and
Special Judicial Allowance equal to three time of their substantive pay scale while setting
aside the letter No. SO-14 (1) CBC/2013 dated 05.11.2013 issued by the petitioner No. 01.
The said Writ Petltlon of the respondents was allowed vide impugned judgment dated
28.05.2014. The petmoners being aggrieved by and dissatisfied with the said impugned
judgment filed this pctmon for leave to appeal and the petition was heard today.
2. The learned Advocate General contends that the respondents have not obtained the
Ex-post facto sanct:lon from the competent authority i.e. the Government of Gilgit-Baltistan.
He also contends that the Judge of the Customs and Banking Court has no authority to,
sanction the Jud1c1al/Specla1 Allowance in favour of the employees of Customs and
Banking Court Gilgit-Baltistan and the sanction order No. Law-S0-14(1)/CBC/2013 dated
05.11.2013 being devoid of legal sanction was not tenable and liable to be set aside. He
further contends thal the learned Gilgit-Baltistan Chief Court vide impugned judgment
dated 28.05.2014 in Writ Petition No. 103/2013 has wrongly allowed the said Writ Petition
which is required to bc set aside being not well reasoned and well founded.
3. We have hcard the learned Advocate General at length, perused the record of the
case file and gone through the impugned judgment dated 28.05.2014 in Writ Petition
No.103/2013 passcdiby the learned Gilgit-Baltistan Chief Court. The learned Advocate
General could not point out any infirmity and illegality in the impugned judgment dated
28.05.2014. The Jucllclal/Speclal Judicial Allowance is paid to all the court staff and
officials in all the Provmces of Pakistan, Islamabad Capital, as well as to the staff and
officers of this court and the Supreme Court of Pakistan. Why the Gilgit-Baltistan
Government is not treatmg equally among the equals?

In view of the above, we are not inclined to grant leave. The leave to appeal is
accordingly refused. The impugned judgment dated 28.05.2014 in Writ Petition No.
10/2013 passed by the learned Gilgit-Baltistan Chief Court is maintained. The petitioners
are directed to pay;’rellease all the back benefits in shape of arrears, if any, and keep paying
on account of Judicial/Special Judicial Allowances to the respondents from the date as
extended to other cmployees!staff/ofﬁcers of District Judiciary, Gilgit-Baltistan Chief Court
and Supreme Appellate Court Gilgit-Baltistan.

The leave is refused.
HBT/97/GB

Leave refused..
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2016 PL C(CS) 1 |
[Sindh High Court]

Befyre Muhammad 1iAli Mazhar and Shahnawaz Tariq, JJ

i

DAWOOD SIGHAR and 5 others
Versas
PROVINCE OF SINDH through Chief Secretary, Sindh and others

C.P. No.D-1637 of 2013, decided on 28th April, 2015. -

(a) Civil Service Regulations, 1960---

----Art, 486-—-Constit:ution of Pakistan, Arts.199 & 208---Constitutional petition---Civil
service---Retired employees of High Court (Sindh)---Plea for accumulation of judicial
allowance in pension 1i:alc:ulation—--Inclependence of judiciary---Chief Justice, powers of-
--Scope---Chief Justice of High Court had power to sanction pension provided same was
covered by the rules and certified by the Audit Officer to be admissible---Supreme Court
and Federal Shariat Court with the approval of the President and High Court with the
approval of the Govelg'nor concerned might make rules providing for appointment by the
Court of officers and servants of the Court and for their terms and conditions of
employment---Object! in making special dispensation for officers ‘and servants of the

Court was to ensure the independence of Superior Courts---High Court to remain

independent and free from interference in its affairs by the executive authorities---

Payment of judicial allowance could not be treated as an ad hoc relief or any benefit of
contingent or reliant nature but same was one of the components of the emoluments which
was being paid durin'g active service---Special pay of all types and nature was part of
emoluments including other emoluments which might be specially classed as pay---
Overseas pay, technicjal pay, special pay and personal pay were also integral part of pay
except the pay other than special pay or pay granted in view of personal qualification
which had been sanctioned for a post held by an employee substantively or in an
officiating capacity 0}" to which he was entitled by reason of his position in a cadre---
Judicial allowance was allowed to the employees across the board---Judicial allowance
was neither extended to a person specific nor sanctioned for a post held by an employee
substantively or in an' officiating capacity or to which he was entitled by reason of his
position in a cadre—{—-J udicial aliowance was part of emoluments/pay/salary and
reckonable being one of the components for pension calculation---Chief Justice of High
Court had all the powers of government in the administrative department with regard to
officers and servants of the High Court---Judicial allowance had been treated as
emolument for the pu!rpose of pension with regard to judicial officers and such benefit
had also been extend{'edto the staff and officers of the High Court (Sindh)---Judicial
allowance was reckonable for the calculation of pension as part of emoluments---
Petitioners and other! retired employees placed in similar position were entitled for
accumulation of judicial allowance in pension calculation---Government was directed to
re-calculate pension within specified period after giving effect of judicial allowance and
start the future payment accordingly and arrears be also paid---Constitutional petition was
accepted in circumstances.

PLD 1994 SC 105; 1997 SCMR 141; PLD 1993 SC 375 and 1991 MLD 2546 rel.
(b) Civil Service Regulations, 1960-—

-==-=Art. 486---"Emolu!,ments"---Meaning---"Emoluments" meant the emoluments which
the officer was receiviﬁng imrnediately before his retirement.

(¢) Civil Service Regulations, 1960-—~
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----A1t. 487--- "Average Emoluments”--- Meaning--- "Average Emoluments” meant the

~ average calculated upon the last three years of service.

_.(d) J.;dgment--- | _ | ; \Lffg

----Judgment "in re-jrn"---MeaJﬁng.
| |
i - Wharton's Law Lexicon (Fifteenth Edition); Satrucharla v. Vijayarama Raju v.
Nirmaka Jaya Raju|(2006) 1 SCC 212; Black's Law Dictionary, 7th Edn., p. 847; Black's
Law Dictionary (Sixth Edition); Eureka Building and Loan Ass'n v. Shulz, 139 Kan. 435,

-+ 32 P.2d 477, 480; F‘ederal Land Bank of Omaha v. Jefferson 229 lowa 1054, 295 N.W.

855, 857, Hameed, Akhtar Niazi v. Secretary Establishment Division Pakistan 1996
SCMR 1185 and Federation of Pakistan v. Qamar Hussain Bhatti PLD 2004 SC 77 rel.

Rasheed A. Razvi, Farhatullah, Haider Imam Rizvi and Abbas Rizvi for Petitioners.
Sarwar Khan, Addl. A.-G. Sindh for Respondents.

Muhanunad Arshad, Section Officer, Finance Department, Government of Sindh,
Karachi. ‘

Date of hearing: 27th October, 2014. Frieie

JUDGMENT ' T .

MUHAMMAD ALI MAZHAR, J.--- This petition has been brought to seek
following relief(s):- _

"(a) Declaration that the petitioners and all other retired employees of Sindh High .
Court placed in similar class are entitled for calculation of pensionary benefits by

inclusion ofiJudicial Allowance.

(b) Direct thie respondents to implement and act upon the orders of the Hon'ble
- Chief Justice of this court in letter and spirit.
l.
(c) Direct thc:e respondents to allow judicial allowance to be counted for calculation
of pension towards the petitioners as well as other officers/members of th

establishment who have retired and are entitled. '
i

: (d) Any oﬂ:ier relief as this court may be deemed fit and proper under the |

circumstances of the case."
| .
2. The brief facts ofi? the case are that the petitioners are retired employees of this Court.
The Supreme Court of Pakistan keeping in view the various factors allowed judicial
allowance to its employees in the year 2000. Subsequently, the High Courts of Provinces

]

also granted such fagility to their employees. The former Chief Justice of this Court late

Mr. Justice Sabihuddin Ahmed had passed an administrative order that the judicial
allowance should bie counted for calculation of pension in respect of judicial officers
working under this Court. The officers/staff members of this Court made representation
to another former Chief Justice of this court who was pleased to grant this facility to
officers of this court after going through the decision of the honourable Chief Justice of
Pakistan with effect }from 3-1-2000. The Registrar of this court had written a letter on 17-
12-2012 to the respondent No.3 (Accountant General Sindh) to comply with the orders
of the Chief Justice {'amd also quoted the order which is reproduced as under:---
1

"Raising thelissue of judicial allowance to be counted for calculating pension by

the Finance fl)epartment at this stage is irrelevant and afterthought as A.G. Sindh

office is already paying pension incorporating judicial allowance for calculation

of pension tcix the judicial officers as well as Establishment of the High Court of

Sindh." '

t
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3. Despite commumcatmg the orders, the respondent No.3 failed and neglected
entertain the appiications of the petltloners regarding accumulation of judicial allowance
in pension. The respondent No.3 in his comments took the position that the Finance
Department, Gevernment of Sindh has refused to treat the judicial allowance as
reckonable component for pension under Article 486 of CSR while the respondent No.2

~ submitted the comments in line that in view of the Article 486 of Civil Service Regulation
(C.S.R.) the Judicial Allowance is not reckonable for pension calculation. It was further
submitted in the cc!)mment that if judicial allowance is allowed to be treated as a
reckonable emclument, its financial implication would be huge and those who are not
employees of the Hi gh Court of Sindh and drawing judicial allowance will also demand
judicial allowaiice as reckonable emolument for calculation of their pensmn which will
result substantial burden on already frail financial resources of the province.

4. The Registrar of this court submitted a brief note along with some documents that the
power to sanction the pension and treat the judicial allowance as part of pension to the
members- of High Court Establishment lies with Hon'ble Chief Justice. Such power is
exercised under High Court of West Pakistan (Civil Service) Delegation of Powers Rules,
1960 as mentioned iit Serial Nos.35 and 36, Appendix A. While deciding the request of
Justice (retired) Mr. | Muhammad Sadiq Leghari for including judicial allowance as part
of pension, the then Hon'ble Chief Justice Mr. Justice Sabihuddin Ahmed (late) was
pleased to order as under -
]

"Judicial allowance is payable to sheerly by virtue of a person's being a judicial

officer and even taken such officer is not performing strictly judicial functions,

there appeafs no reasons for excluding it from "emoluments" for the purpose of

pension "A" ;liis approved--- Sd/-".

5. It was further stat:ed by the Registrar that the Administration Committee on 17-2-2007
resolved that the judicial allowance to be made part of pension which shall take effect
from the date when the same was paid to the judicial officers and as such it was
retrospectively applied w.e.f. 3-1-2000. Thereafter, some staff members had submitted
joint application for extending such benefit to them as they too were getting judicial
allowance in their pay. The note was placed before the then Hon'ble Chief Justice and his
lordship vide order{ dated 3-2-2011 was pleased to extend the benefit of calculating
judicial allowance nn the pension of members of High Court Establishment with
immediate effect and the notification was issued on 4-2-2011. Some retired employees of
High Court who stlood retired before issuance of such notification and were getting
judicial allowance in their pay, applied to this court requesting that such benefit may also
be extended to them' The matter was placed before the then Hon'ble Chief Justice and the
benefit was extended w.e.f. 3-1-2000 (the date when the same was extended to the judicial
officers). However, {as the judicial allowance was being paid to the members of High
Court Establlshment w.e.f. 1-7-2003 and not from 3-1-2000, as such in order to rectify
this date, the note Was placed again before the then Hon'ble Chief Justice and his lordship
was pleased to approve the same therefore, notification and corrigendum were issued
accordingly. The Finance Department drew the attention towards Article 486 of Civil
Service Regulation; and took the view that there is no mention of word "judicial
allowance" in the said provision therefore vide letter dated 17th May, 2013, the Registrar
of this Court again communicated the administrative order dated 6-7-2012, passed by the
then honorable Chief Justice to the Secretary Finance, Government of Sindh which is

reads as under:--- 1.

"Examined. iSince judiciat allowance per policy decision dated 13-4-2006 of the
then Hon'ble Chief Justice (late Sabihuddin Ahmed) is treated as emolument for
the purpose of pension, in respect of judicial officers. Similar consideration was
not extended to other staff/members of High Court Establishment. Erstwhile A.C.
in its meetmg dated 17-2-2007 made applicability of judicial allowance w.e.f. 3-
1-2000 (i.e. retrospectlvely) benefit of judicial allowance was however extended
to the staff and officers of High Court of Sindh by the competent authority the

1
i
|
i
|
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then Hon'ble Chief Justice (Justice Sarmad Jalal Osmani) on 4-2-2011 with
immediate efifect.

Since in prin%ciple it is decided that staff/officers of this court are allowed/entitled
to judicial allowance which is treated as emolument for the purpose of pensnonary
benefit per terms of clause 486 section IV Allowances. Reckoned for pension of
"Compendlum of pension Rules and Orders. Therefore, in order to be fair, just
and equltable judicial allowance would be applicable and extendable to

staff/membets of H.C. Establishment from the date applicable to judicial officers

ie welf 3-i—2000 "
J b

6. The learned counsel for the petitioner argued that the Registrar submitted a reference
on 14-1-2010 to the/competent authority regarding the application of employees and the
Hon'ble Chief J ustloe directed to put up the matter with relevant rules. In compliance of
the directions the Reglstrar submitted Clause 486 of the Compendium of Pension Rules
and Order and stated that judicial allowance is a Special Allowance which falls under the
category (c) and (h) thereof and as such the said allowance is an integral part of Salary of
the Employees of the High Court of Sindh. It was further contended that the Chief Justice
is the Competent Authorlty to treat the Judicial Allowance as part of Pensionable Pay.
The High Court (Civil Services) Delegation of Powers Rules, 1960 does not permit
Accountant General Sindh or Finance Department to undo or revise the order passed by
the Competent Authiority. It was further averred that in the pension of some of the retired
employees of Sindh High Court, judicial allowance has already been included but other
retired employees have been denied therefore, the Accountant General Sindh vide letter
dated 30-8-2012 requested the Finance Department to allow judicial allowance to be
counted in calculatton of pension of the retired staff/officers of Sindh High Court as
directed by the Chlef Justice but Finance Department vide its letter dated 1st October,
2012 declined to act on the said direction of the Chief Justice and misinterpreted Article
486 of the Sindh C1v11 Service Regulations. He referred to Article 208 of the Constitution
of Pakistan which empow ers High Court to make rules for the appointment and frame the
terms and condmons of employment. Article 260 of the Constitution defines
remuneration as remuneratmn includes salary and pension therefore the High Court has
powers 1o decide and issue directions in this regard. He also referred to Rule 2 of the High
Court of West Pakls,tan (Civil Service) Designation of Powers Rules, 1960 in which the
Chief Justice has thé powers of Government in the Administration Department under the
Civil Service Rules i in force in the different integrating units of West Pakistan, in respect
of the officers and servants of the High Court, its Benches and Circuits. Serial 35 of the
Appendix 'A’ of the|H1gh Court of West Pakistan (Civil Serv1ces) Delegation of Powers
Rules, 1960, gives full power to the Chief Justice to sanction pension. He also focused on
the independence of the Judiciary as mandated under Article 175 of the Constitution of
Pakistan. Lastly he ;'eferred to the list to show that in the monthly pension of at least 15
retired employees o'f this court, the judicial allowance was added and has been given
effect in the pension ' amount/calculation. In order to strengthen his arguments, the learned
counsel referred to PLD 1994 SC 105, 1997 SCMR 141, PLD 1993 SC 375 and 1991
MLD 2546. ‘

{

7. The learned Additional Advocate-General Sindh argued that in fact the special judicial
allowance allowed by this court in the case of Amanullah Khan Yousufzai v. Federation
of Pakistan and others reported in PLD 2011 Karachi 451 is already under challenge
before the apex Court The petition was disposed of with the directions to the Government
of Sindh. to pay spemal judicial allowance equal to three times of the initial of their
substantive pay w.e.f. 1-3-2010 when such allowances were extended to servants and
employees of this éourt through Notification dated 2-4-2010 issued by the honorable
Chief Justice. Though he did not controvert the High Court of West Pakistan (Civil
Services) Delegation of Powers Rules, 1960 through which the powers have been
delegated to the Chief Justice as specified in column-2 of Appendix"A' and the powers
in respect of the ofﬁcers and servants of the High Court, its Benches and Circuit other
than C.S.P. and P. C S. Officers but he made much emphasis on Sindh High Court
Establishment (Appointment and Conditions of Service) Rules, 2006 and referred to Rule
15 which relates to the terms and conditions and argued that under the first proviso the

Co
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powers Iof the Provmclal Government shall be exercised by the Administration
—{ Commitiee or such other Judges upon whom the power may be delegated by the
Admmlstratlon Commlttee however, in the second proviso the Chief Justice whenever
thinks ﬁt,may grant Speelal Allowance to any officer or an employee keeping in view the
nature of services that he is required to perform. Rule 17 deals residuary powers which
provides that all matters not specifically provided for in these rules, or in the provisions
-referred to in Rule 15 and all questions relating to the detail working of these Rules shall
be regulated in accordance with such orders as the Chief Justice may make. While under
Rule 19, Full Court by a Majority Vote may make amendment in the Rules. He also
referred to Article 38 of the Civil Service Regulations (C.S.R) according to which pay
means monthly substantive pay which includes also overseas allowance and technical
allowance while theisalary means sum of pay and acting allowance or charge allowance
under Article 94 of: Chapter-VIII. He also made reliance on Article 486 of the Civil
Service Regulationsi(C.S.R) and argued that the term emoluments include pay as defined
inF.R. 9(21) (a) (i), Senior Post Allowance, Special Pay of all types and nature, personal
pay, Technical Pay, [ndex Pay, increments accrued during leave preparatory to retirement
and any other emoluments which may specially classed as pay. It was averred that the
judicial allowance c%mnot be treated part of emoluments as no such allowance is added in
the definition of empluments therefore the Judicial Allowance is not reckonable for the
; purposes of caleulatmn of penston of the retired employees of the High Court. He also
referred to a letter dated 29th August, 2012 written by the Additional Secretary Finance *
Department, Government of Punjab to the Registrar Lahore High Court and argued that
Lahore High Court é:ﬂso issued Administrative Notification declaring Judicial Allowance
and Special Judicial Allowance as part of pay for the purposes of pension of Judicial
Officers and Mem[pers of Establishment of Lahore High Court but in response to
Notification, the Einance Department took the view that the pensioners of the
Government or of the High Court constitute a class and draw their pension benefits under
the Pension Rules,| 1955 and have to be treated alike. The effect of the disputed
notification is to allow higher pension benefits to retired judicial officers and employees
of High Court as compared to other retired employees and the request was made by the
Finance Department Government of Punjab to the Registrar Lahore High Court to
withdraw the Notification. However the learned A.A.-G. could not controvert the plea
that in the case of some individual employees of this court, the judicial allowance has
already been made ireckonable for their pension calculation and they are drawing the
effect of this allow?nce in their pensions but a large number of employees have been
deprived and discriminated. He further referred to Rule 5 of the Sindh Judicial Staff
Service Rules, 1992 which provides that the pay scales and allowances of the members
of staff shall be as pi'escnbed by Government from time to time. bremd v_.-_‘{r}:;‘f‘

8. The learned counsel for the petitioner and the learned A.A.-G. both had agreed that this
petition may be dlSposed of at Katcha peshi stage and they argued their case extensively.
i
9. Heard the arguments According to Rule 2 of the High Court of West Pakistan (Civil
Services) Delegatlon of Powers Rules, 1960, the Chief Justice of the High Court of West ¢
Pakistan have the p1owers in respect of Judicial Officers up to the level of District and
Sessions Judges angl all the powers of Government in the Administrative Department
under the Civil Services Rules in force in the different integrating units of West Pakistan
in respect of the OfﬁCCI'S and servants of the High Court, its Benches and Circuits other
than C.S.P, and P. G S. officers, and the establishment of the Civil and Sessions Courts.
For ready reference and convenience, Rule 2 of High Court of West Pakistan (Civil
Services) Delegatiozn of Powers Rules, 1960 is reproduced. as under:---

2, Notwithstianding any provision to the contrary in any Civil Services Rules for
the time bening in force in the Province or any part thereof, the Chief Justice of the
High Court of West Pakistan shall have ---

(i) the poweﬁrs specified in column 2 of Appendix 'A' to these rules to the extent
mentioned 1'r1 column 3 thereof in respect of Judicial Officers up to the level of
District and ‘Sessions Judges; and

i
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(i1) al the p(;:)wers of Government in the Administrative Department under the

~ Civil Services Rules in force in the different integrating units of West Pakistan,
in respect of ¢

(@) The ofﬁcjers and servants of the High Court, its Benches and Circuits other
than C.S.P. and P.C.S. officers, and et
{
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(b) The estab:lishment of the Civil and Sessions Courts.

10. Appendix "A" éf the aforesaid Rules elucidates and explicates the delegation of
powers to the Chief Justice in respect of judicial officers. Entry No.35 delegates the chief
justice full power to sanction pension provided the pension is covered by the rules and
the certified by the; Audit Officer to be admissible and no deduction is to be made
therefrom while Entry No.36 delegates the powers to sanction commutation of pension
provided the conditions laid down in the rules are fulfilled.

11. In the case of Government of Sindh v. Sharaf Faridi reported in PLD 1994 SC 105,
the honorable S_upretme Court held that "financial independence of the judiciary can be
secured if the funds|allocated to the Supreme Court and High Courts (by the Parliament
and the Provincial jAssemblies in their respective annual budgets) are allowed to be
disbursed within the limits of the sanctioned budget by the respective Chief Justices of
these Courts without any interference by the Executive (in practical terms without
reference and seeking the approval of the Ministry of Finance/the Provincial Finance
Department). Thus, %the Chief Justice would be competent to make reappropriation of the
amounts from one head to another,:create new posts, abolish old posts or change their
nomenclature and to upgrade or downgrade etc. as per requirements of their respective
Courts and this should be possible, as has been observed earlier, without being obliged to
seek the approval of the Ministry of Finance or the Provincial Finance Departments as
the case may be, provided of course the expenditure that is incurred by them falls within
the limits of the bl.:ldget allocation for their Courts. To ensure financial discipline, as
Accounts Officer of the Accountant-General may sit in all Courts for pre-audit and issue
of cheques. In this :way, the control of the executive over the judiciary in this important
sphere will be eliminated and the judiciary enabled to function independently.”

12. In the case of Registrar, Supreme Court of Pakistan, Islamabad v. Qazi Wali

Muhammad reporte!:d in 1997 SCMR 141, the apex Court held that “the status of persons

employed in the Prtfj)vincial High Courts, Federal Shariat Court and the Supreme Court of
Pakistan and whose terms and conditions were governed under the rules framed by virtue

of Article 208 of the Constitution directly arose in the case of Government of Punjab v.

Mubarik Ali Khan! supra, and the view taken by the High Court in that case that the
employees of the Provincial High Court, Lahore, do not find within the category of civil’
servants as deﬁned! in the Civil Servants Act". In the case Mubarik Ali Khan supra, PLD

1993 SC 375 the apex court held that "the Legislature was not given any role to determine

the terms and conditions of the employees including their remunerations and this

exclusionary rule v’Tras found in conformity with the concept of independence of judiciary

as enshrined in the Constitution”. It was further held by the apex court that "the definition
of service of Pakistan itself divides those included into two broad categories i.e. one of
those employed n} connection with the affairs of Federation and the other of those

employed in connection with the affairs of a Province. Applying this definition, the
employees of the High Court Establishment would fall within the definition of service of
Pakistan and have been taken to be employed in connection with the affairs of the
Province". [

13. Article 208 of the Constitution of Pakistan provides in clear terms that the Supreme
Court and the Federal Shariat Court, with the approval of President and a High Court,
with the approval of Governor concerned, may make rules providing for appointment by
the Courts of officer and servants of the Court and for their terms and conditions of
employment. Why the officers and servants of the Superior Court are to be treated
differently than thfe ¢ivil servants employed by the Government is not far to see. The
object in making]special dispensation for the officers and servants of the Court as

|
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prov1decl by Amcle 208 of the Constitution is to secure the independence of the Superior

~\ Courts which is essentlal for the working of any democratic form of Government. The
Constitution ensures;that as far as possible the High Court should remain independent
and free from interference in its affairs by the executive authorities. Reference can be
made to 1991 MLD 2546.

14. The Sindh High Court Establishment (Appointment and Conditions of Service) Rules,
2006 were framed on 21-10-2006 (Notified on 18-11-2006) in exercise of powers
conferred by Article|208 of the Constitution of Pakistan 1973 which repealed the High
Court Establishment] (Appointment and Conditions of Service) Rules, made under the
authority of the Constltunon 1956. It would be most expedient to keep an eye on Rule 15
pertaining to the terms and conditions of employment which is reproduced as under ---

'"15. Terms and Conditions:
|

Subject to these Rules other terms and conditions of service including pay,
allowances, retLrement deputation, pension, gratuity, provident fund, benevolent
fund, group msurance or other privileges of an employee shall be govemed by the
provisions fo;' the time being in force and applicable to the employees in posts in
the same scal]fe in the Provincial Government.

Provided that the powers of the Provincial Government shall be exercised by the
Administration Committee or such other Judges upon whom power may be
delegated by 3the Administration Committee,

Provided further that the Chief Justice whenever he thinks fit may grant a special
allowance to any officer or an employee keeping in view the nature of the services
that he is reqis_lired to perform.”

15. Let us first clarifﬂr that the Sindh Judicial Staff Service Rules, 1992 have no relevance
or appllcatlon in the present controversy and reliance on these rules by the learned A.A.-
G. is beside the pomt for the reason that these rules are meant for regulatmg recruitment
of the staff to the posts specified in Rule 3 such as the staff in the various districts and
sessions courts, small causes court Karachi and the subordinate civil courts in the
province of Sindh. So far as the Sindh High Court Establishment (Appointment and
Conditions of Serv1ce) Rules, 2006 are concerned, these rules were framed on 21-10-
2006 to regulate the appointment and conditions of employment of the officers and
servants of the High Court of Sindh and its Rule 15 is based on a broad spectrum and
canvas which includes the benefit of pension also so this is not the case of the petitioners
or they have not knoéked the doors of this court for awarclmg the pension which is already
being paid to them as per terms and conditions of service but what they are claiming is
the inclusion or effect of judicial allowance for the purposes of calculation of their
pension which was| part of their emolument/pay or salary. The payment of judicial
allowance cannot be treated as an ad hoc relief or any benefit of contingent or reliant
nature but it was oné of the components of the emoluments which was being paid during
active service w1thout any interruption or interval but after retirement the benefit of
ailowance was recalled for the purposes of pension which is without any sagacity or
rational. Despite encompassmg field of Sindh High Court Establishment (Appointment
and Conditions of Servxce) Rules, 2006, we cannot ignore Rule 2 of the High Court of
West Pakistan (C1v1l Services) Delegation of Powers Rules, 1960 which is also encircling
field under which the Chief justice of the ngh Court has the powers in respect of Judicial
Officers and all the | powers of Government in the Administrative Department under the
Civil Services Rules‘ in force in the different integrating units of West Pakistan in respect
of the officers and servants of the High Court, its Benches and Circuits other than C.S.P.

and P.C.S. oﬁieers,l and the establishment of the Civil and Sessions Courts. Despite
issuing repeated admnmstratlve orders/ notifications from time to time, the Government
of Sindh failed to 1mplement the notifications and in the end the petitioners had left with
no other option but to pray to the constitutional jurisdiction of this court for recompense

and straighten out thelr grievance.
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| 16‘1N0w we would like to embark upon the entreaty of the respondents as regards the’
, "7 mirutiae of Artlcle 486 of Civil Service Regulations (C.S.R.):

SECTION IV ALLOWANCES RECKONED FOR PENSION Emoluments and

Average Emoluments

i
!

' [486. The term "emoluments” means the emoluments which the officer was
receiving imxinediately before his retirement and shall include:---

(a) Pay as defined in FR 9(21)(a)(i);
: i

(\b) Senior Post Allowance;
P - '

(¢) Special Pay of all types and nature;

(d) Pérsonal Pay;

¥

(e) Technical Pay;

(f) Indexed Pay;

(g) Increments accrued during, leave preparatory to retirement;

(h) Any other emoluments which may be specially classed as Pay.

 Since the sub- article (a) of Article 486 C.S.R. also refers to FR 9 (21) (a) (i)
therefore in order to make more clarity, we also referto FR 9 (21) (a) (i) as under:-

Combined Sjet of F.R.& S.R. VOL.I and II (Revised Edition).
) 1 T

(21)(a) Pay tirleans the amount drawn monthly by a Government servant as--

| (i) the pay,!other than special pay or pay granted in view of his personal .
" qualifications, which has been sanctioned for a post held by him substantively or
in an Officiating capacity, or to which he is entitled by reason of his positionina

cadre, and

(ii) overseasipay, technical pay, special pay and personal pay, and

(iii) any other emoluments which may be spemally classed as pay by the
Govemor—G:*neral

17. If the reliance placed by the respondents on the aforesaid F.R. and S.R. and C.SR. is
considered to be hteral and ingenuous even then they have no conceivable ]usuﬁcatmn to -
deprive or divest the effect of judicial allowance from the calculation of pension. In
addition thereto, the Special Pay of all types and nature is part of emoluments including
other emoluments which may be specially classed as Pay. So far FR 9 (21) (a) (i) of F.R.
and S.R. is concerﬁed it also does not debar or make any embargo under which the
Government may obllterate or wipe out the effect of judicial allowance from the pension’s -
calculation rather overseas pay, technical pay, special pay and personal pay are also
integral part of it except the pay, other than special pay or pay granted in view of personal
quallﬁcatlons, whlch has been sanctioned for a post held by an employee substantlvely
or in an officiating capamty or to which he is entitled by reason of his position in a cadre.
The judicial allowance was allowed to the employees across the board, neither it was
extended to a person specific nor it was allowed on contmgent or transient basis nor
sanctioned for a post held by an employee substantively or in an officiating capacity or *
to which he is en‘utled by reason of his position in a cadre. The terms "emoluments” used :
under Article 486 of C.S.R. means the emoluments which the officer was recewmg
immediately beforelhls retirement and _]udlc1al allowance was also part of emolument in
this case. Be51des much extended meaning of emolument, clause (h) of it makes it more

i
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clear that any other emolument which may be specially classed as pay. The nomenclatures
of emoluments atluded to Article 486 and FR 9 (21) (a) (4) of F.R. and S.R. are not
restrictive but exhaustlve in nature and if we get hold of it there would be no improbability
to perceive that JudIClEll allowance is a part of emoluments/pay/salary and reckonable
being one of the components for pension calculation, It is worthwhile to draw attention
to Article 487 of §1V1I Service Regulations (C.S.R.), in which the term "Average
Emoluments" means the average calculated upon the last three years of service while
Article 488 defines| the allowances which do not count such as local allowances and
deputation (local) allowances; messing allowances, working allowances and provision
allowances to ofﬁce; department which is not the case at this juncture.

18. After considering the pros and cons it is quite visible that under the delegated powers
conferred through 1960 Rules, the Chief Justice of High Court has all the powers of
government in the administrative department under the Civil Services Rules in respect of
the officers and servants of the High Court and these powers are in addition to and not in
derogation of the powers already vested in or delegated to him under any law, rule or
order in force. Evenithe rules made under Sindh High Court Establishment (Appointment
and Conditions of Service) Rules, 2006 have no overriding effect on the delegated powers
of the Chief Justice of the High Court. Albeit the administrative order passed by the then
Chief Justice on 6- 7 2012 do show that judicial allowance per policy decision dated 13-
4-2006 of the then }Hon ble Chief Justice was treated as emolument for the purpose of
pension, in respectiof judicial officers. Erstwhile A.C. in its meeting dated 17-2-2007
made applicability of judicial allowance with effect from 3-1-2000 and the benefit of
judicial allowance was however extended to the staff and officers of High Court of Sindh
by the then Hon'ble Cmef Justice. The above order further refers to that in principle it was
decided that staff/ofﬁcers of this court were allowed/entitled to judicial allowance which
was treated as emolument for the purpose of penswnary benefit per terms of Article 486
section IV of C.S. R So taking into account forgoing raison d'etre we have reached to an
unequivocal concludmg stage that judicial allowance is reckonable for the calculation of
pension as part of elmoluments

19. The next question that now arises for consideration or crop up in our mind whether
this benefit will extend to the petitioners alone and or other retired employees also who
are placed in a 51m11ar position. Precisely we mean to daduce and figure out the
terminology and phraseology of judgment in rem. :

Wharton's iLaw Lexicon (Fifteenth Edition)

Judgment in rem, a judgment in rem is one which declares, defines or otherwise
determine the jural relation of a person or thing to the world generally, Satrucharla
V. V1Jayarama Raju v. Nirmaka Jaya Raju (2006) 1 SCC 212, Means a judgment
that determines the status or condition of property and that operates directly on
the property itself. Also termed in rem judgment, Black's Law Dictionary, 7th
Edn., p. 847. "Judgment in rem" is one which declares, defines or otherwise
determines |the jural relationship of a person or thing to the world generally,

Satrucharlai'Vij aya Rama Raju v. Nirmaka Jaya Raju, (2006) 1 SCC 212.

Black's La{v Dictionary (Sixth Edition).

i
Judgment in rem. An adjudication pronounced upon the status of some particular

thing or sﬁbject matter, by a tribunal having competent authority. Booth v.

Copley, 283 Ky. 23, 140 8.W. 2d 662, 666. It is founded on a proceeding instituted
against or on something or subject-matter whose status or condition is to be
determmed' Eureka Building and Loan Ass'n v. Shulz, 139 Kan. 435, 32 P.2d 477,

480; or one brought to enforce a right in the thing itself. Federal Land Bank of
Omaha v. J efferson 229 Towa 1054, 295 N.W. 855, 857. It operates directly upon
the property Guild v. Wallis, 150 Or. 69, 40 P.2d 737, 742. It is a solemn
declaration|of the status of some person or thing, Jones v. Teat, Tex. Civ. App 57
S.W. 2d 617, 620, It is binding upon all persons in so far as their interests in the
property ar? concerned. See also judgment quasi in rem.
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;,:,‘s; 20. In the case of {Hameed Akhtar Niazi v. Secretary Establishment Division Pakistan'
- reported ip 1996 SCMR 1185, the apex court in the majority view held as under:---

"16. In our J?\'ricw, it will be just and proper to remand the case to the Tribunal ' with
the direction to re-examine the above case after notice to the affected persons and
to decide th:e same afresh in the light of above observations. We may observe that
,if the Tribunal or this Court decides a point of law relating to the terms of service
of a civil servant which covers not only the case of the civil servant who litigated,
but also of c!;ther civil servants, who may have not taken any legal proceedings; in
such a case, the dictates of justice and rule of good governance demand that the
‘benefit of the above judgment be extended to other civil servants, who may not
be parties to the above litigation instead of compelling them to approach the
Tribunal orlany other legal forum." ' o '

A
:

:
?

;
!
:

21. While in the case of "Federation of Pakistan v. Qamar Hussain Bhatti" reported in
PLD 2004 Supreme Court 77, the apex Court held as under:-- '

"Judgments in rem are an exception to the rule of law that no man should be bound
by the decision of a Court of justice unless he or those under whom he claims
were parties to the proceedings in which it was given. This rule of law is referable
to the maxil‘ns of Roman Law namely, "Res inter alios judicata nullem inter alios
prejudicium facet' or ‘Res inter alloas acta alteri nocere non debet'. Such exception
of the judgn;lent in rem in the Roman Law was the foundation of the exception in
English Law. Section 41 of the Evidence Act is the foundation for the exception
of judgment in rem in our corpus juris. The reasons why a judgment should not

- be used to the prejudice of a stranger is that he is denied the fundamental right to
make a defence, or to examine or cross-examine witnesses or to appeal from a
judgment which aggrieves him. This is the requirement of most manifest justice
and good sense”. ' o

]
22. In the wake of above discussion, this petition is admitted to regular hearing and
disposed of as under:--
\ ; )
a. The judicfial allowance is part of emolument therefore it is reckonable for the
calculation of pension. Consequently; the employees those were receiving judicial
allowance a5 component of their monthly emoluments are entitled to the inclusion
. and effect olf judicial allowance in their pension

|

|

b. The petit{ioners and all other retired employees placed in the similar position

o are entitled to the above relief and the respondents are directed to re-calculate their
pension witl;]in two months after giving the effect of judicial allowance and start
the future pellyment accordingly. '

¢. Subject tol the cbnditions mentioned in clauses (a) & (b') above, the respondents

shall also pay the arrears within three months with effect from the date when the
payment of pension was started or set in motion. L

ZC/D-4/Sindh Petition disposed of. -




P L It 2019 Islamabad 591 M\i \))E)
. Befor: Miangul Hassan Aurangzeb, J
"-‘ DEPUTY REGISTRAR/REPRESENTATIVE OF EMPLOYEES OF FEDERAL
SHARIAT COURT---Petutoner
: Versus
; FEDERATION OF PAKISTAN and others——Respondents VT
“ Writ Petition No.3094 of 2016, deci ded on 31st July, 2019.
(a) Interpretation o@' statutes---
----Addition or omission in law---Scope---Court, in the garb of interpretation has no
power to add or 0m1t even a single word from provisions of law---Nothing can be
added to a statute or a rule to rewrite same as such would be against accepted
principles of mterpretatlon
3 Khan Gul Khan vl Daraz Khan 2010 SCMR 539 and Crescent Jute Products
Ltd. v. Government of the Punjab PLD 2004 Lah. 686 rel.
(b) Federal Sharit Cjourt (Terms and Conditions of Serivce of Staff) Rules, 1982-

a, . —-Rr.5 & 6---Emp1§oyees of Federal Shariat Court---Enhancement of allowances--~
~ Federal Shariat Court, powers of---Chief Justice of Federal Shariat Court
4 enhanced/revised rates of utility allowances for its officers and staff---Plea raised by

Federal Government jwas that such an enhancement/revision could not be entertained
as it required approval from Prime Minister and could not be acted upon dlrectly-—-
Validity---President had power to grant or sanction allowances to civil servants in
service of Federal Glovemment such powers by virtue of Proviso to R. 5 of Federal
Shariat Court (Terms and Conditions of Service of Staff) Rules, 1982 could be
exercised by the Chief Justice of Federal Shariat Court---Provisions of R. § of Federal

Shariat Court (Terms and Condition of Service of Staff) Rules, 1982 did not make
exrcise of powers byl the Chief Justice of Federal Shariat Court to regulate terms and
conditions of servicel of persons on staff attached to Federal Shariat Court conditional
or subject to appreval or sanction of Finance Division or Prime Minister---
Notificaiton in question was issued pursuance to decision taken by the Chief Justice
of Federal Shariat Caurt in exercise of powers conferred by R. 5 of the Federal Shariat
Court (Terms and Conditions of Service of Staff) Rules, 1982 to revise rates of utility

allowances (gas and
Court declared that
could not be made b
Finance Division or
effect---Petition was

Riaz Alj

electricity) for officers and staff of Federal Shariat Court---High
plea raised by Federal Government that revisin of allowances
y the Chief Justice of Federal Shariat Court without approval of
Prime Minister was without lawful authority and of no legal
allowed accordingly.

Zaidi v.Government of the Punjab 2015 PLC (C.S.) 831 and

Government of the Piunjab v. Riaz Ali Zaidi 2016 PLC (C.S.) 1074 distinguished.

Government of Pakistan through Ministry of Finance v. M.I. Cheema, Deputy
Registrar, Federal Shanat Court 1992 SCMR 1852; PLD 2014 SC 131 and Mehran
Security Service (Pvt) Ltd. v. Pakistan 2000 YLR 2655 ref.

Aftab Ahmad Khan for Petitioner.

Nadeem Halder Additional Registrar FSC for Respondents.

Shumayl A21z Assistant Attorney-General for Respondents.

Date of heaqng 30th July, 2019.
JUDGMENT ; et TR

MIANGUL HASSAN AURANGZEB, J.---Through the instant wr1t pet1t10n,
the employees of the Hon'ble Federal Shariat Court seek the implementation of the
notification dated 25.10.2014 whereby the Hon'ble Chief Justice of the Federal Shariat
Court ("F.S.C.") revised the rate of utility allowance (gas and electricity) in respect of
all the officers and staff (BPS-1 to BPS-22) of the said Court with effect from
16.10.2014. '

2.  Learned counsel for the petitioners drew the attention of the Court to the
judgment dated 07. 02.2013, passed by this Court in Writ Petition No.719/2012, titled
"Ajmad Ali v. Gove{:mment of Pakistan" and contended that this Court had directed
the respondents to implement similar notifications dated 12.03.2010 and 14.02.2011
issued by F.S.C. He further submitted that the respondents are coming up with lame
excuses for not 1mpl1ement1ng the said notifications.
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3. On the other hand, learned Assistant Attorney-General submitted that the
Hon'ble Chief Justice of F .3.C. could not enhance/revise the rates of utility allowance
without obtaining {the approval of the Prime Minister; that earlier vide notification
dated 12,03.201 0, the Hon'ble Chief Justice of F.S.C. had sanctioned the enhancement
of allowances and J perks for the members of the establishment of F.S.C. with effect
from 01.07.2009; that after the Finance Division asked F.S.C. to first obtain approval
of the Prime Miniigter, F.S.C., vide letter dated 01.04.2010, requested the Law and
Justice Division to thave the approval of the competent authority obtained for payment
pursuant to the said notification dated 12.03.2010; that after the Prime Minister
accorded the necessary approval, the Law and Justice Division, vide letter dated

employees in the fj:stablishment of F.S.C., which change cannot be brought about
without the concurrence of the Finance Division in terms of Rule 12(1)(h) of the Rules
of Business, 1973; ::amd that F.S.C. could only approach the Finance Division through
the Law and Justice Division and not directly. Learned Assistant Attorney-General
prayed for the writ petition to be dismissed. _

4. T have heard the contentions of the learned counsel for the petitioner as well
as the learned Assisitant Attorney-General and have perused the record with their able
assistance. |

5. Federal Shariat Court is the creature of Article 203C of the Constitution. Article

208 of the Constitition provides inter alia that F.S.C., with the approval of the
President, may makfe rules providing for the appointment by F.S.C. of officers and
servants and for their terms and conditions of employment, In exercise of the powers
confered by Article 208 of the Constitution, F.8.C., with the approval of the President,
made the Federal Shariat Court (Terms and Conditions of Service of Staff) Rules,
1982 ("the 1982 Rules"). These rules provide for the terms and conditions of
employment of the r;;fﬁcers and servants of F.S.C. and were published in the official
Gazette on 18.08.1982. These rules made with a Constitutional sanction have to be
given due weight, | :

6.  Vide notification dated 25.10.2014, the Hon'ble Chief Justice of FS.C, in
exercise of the powers conferred under Rule 5 of the 1982 Rules, revised the rates of
utility allowance (geis and electricity) for the officers and staff of F.8.C. Apparently,
the bills regarding the difference in the utility allowance were submitted to respondent
No.2 (Accountant Géneral Pakistan Revenue) which required the enhanced rates to be
endorsed by the Finafxlce Division. The matter was placed before the Finance Division,
which has till date remained unresolved. . '

7. The matter regarding the revision of rates of utility allowance to the officers
and staff of F.S.C. \:Jvas referred to the Attorney-General for Pakistan for advice in
terms of Rules 14(2;) of the Rules of Business, 1971 The office of the Attorney-
General for Pakistant' has rendered an opinion that the "Honourable Chief Justice of
F.S.C. has the exclusive power to regulate the terms and conditions of service of its
officers and servants while remaining within the limits of the budgetary allocation”,
It has also been opin{éd that "any increase in remuneration and allowances beyond the
approved budget will require the approval of the Federal Government."

8. The vital question that needs to be decided is whether the decision taken by
the Hon'ble Chief Justice of F.S.C. to revise the rates of the utility allowance to the
officers/staff of F.S.C. is to be implemented by the Federal Government without
further ado or whethe::r the implementation of said decision is subject to or contingent
upon the approval ofithe Prime Minister. _

9. The matter regarding the enhancement of the Judicial and ad hoc allowance for
the staff of the superior Jjudiciary became the subject matter of Writ Petition

No.5406/2011 beforeil the Hon'ble Lahore High Court. The matter was taken to the

High Court due to the inaction on the part of Government of the Punj ab to honour th &
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budgetary approval for the said allowances. Rule 17 of the ngh Court Rules and
Orders provides thatqthe members of the High Court Establishment shall be entitled
to pay (including spemal pay) and allowances as fixed by the Hon'ble Chief Justice
from time to time with the approval of the Governor to the rules. The said petition
was decided vide Judgment reported as Riaz Ali Zaidi v. Government of the Punjab
(2015 PLC (C.S.) 831) In the said judgment, Rule 17 of the High Court Rules and
Orders was mterpreted It was held that the said rule does not mean that the decision
of the Hon'ble Chief Iustlce fixing the pay and allowances of the members of the High
Court Establishment Jwﬂl be subjected to the approval of the Governor. Furthermore,
it was explained that what was required was the approval of the Governor to the
making of the rules and not to the decisions of the Hon'ble Chief Justice issued from
time to time under the rules. After referring to a catena of case law, it was inter alia
held by the Hon'ble Lahore High Court that if the financial and budgetary management
of the High Court m.terms of its administrative expenses is left to the Executive or
the Legislature, it would generate a public perception of dependence of the judiciary
on the other two branches of the State and would weaken the public confidence
reposed in the jud1c1a1 system.

10. The intra Cc)urt appeal against the said judgment was dismissed and the
appellate judgment of the Hon'ble Lahore High Court is reported as Government of
the Punjab v. Riaz Ah Zaidi (2016 PLC (C.S.) 1074). Vide order dated 09.11.2015
passed in Civil Petmon No0.1930-L/2015, leave to appeal against the said judgment
-was granted by the Hon ble Supreme Court. Furthermore, the operation of the said
judgment of the Hon'ble Lahore High Court was suspended. I am told that the said
suspension order is sull in the field.

I1. Coming back!to the case at hand, the Law and Justice Division, in its office
memorandum dated 11 02.2016, made reference to the litigation before the Hon'ble
Lahore High Court ancl the Hon'ble Supreme Court in Riaz Ali Zaidi's case, and took
the position that smce the matter is pending before the Hon'ble Supreme Court, it
would be apprOpnate to pend the case regarding the revision in the rates of the utility
allowance to the ofﬁcers and staff of F.S.C. until a decision is glven by the Hon'ble
Supreme Court. ‘

12. With utmost lliespect, I cannot bring myself to agree with the stance taken by
the Law and Justice |Division in its office memorandum dated. 11.02.2016. This is
because the 1982 Ru}es (pertaining to the F.S.C.) have no provision similar to or in
pari materia to Rule 17 of the Lahore High Court Rules and Orders, which had been
interpreted by the judgments of the Hon'ble Lahore High Court, and the operation of
the said judgments has been suspended by the Hon'ble Supreme Court as revealed
through the order dated 09.11.2015

13. In the case at hand, what we are concerned with is the interpretation of Rule 5
of the 1982 Rules. By virtue of this rule, the rules and orders applicable to civil
servants of the corresponding grade in the service of the Federal Government are to
regulate the terms and conditions of service of the persons on the staff attached to
F.S.C. The proviso tojthe said rule provides that the powers exercisable under the said
rules and orders applicable to civil servants by the President or any authority
subordinate to the Presuient shall be exercisable by the Hon'ble Chief Justice of F.S.C.
For the purposes of (‘lanty, Rule 5 of the 1982 Rules and its proviso is reproduced
herein below:-

"Subject to any special provisions contained in these rules, the rules and orders
for the time bemg in force and applicable to civil servants of corresponding
grades in the service of the Federal Government shall regulate the terms and
conditions of ; servxce of persons on the staff attached to the Federal Shariat
Court: i

Provided tha‘;a the powers exercisable under the said rules and orders by the
President, or by any authority subordinate to the President, shall be exercisable
by the Chief Justice of the Federal Shariat Court or by such person as he may,
by general or spemal order, direct."

14. It may also be mentioned that Rule 6 of the 1982 Rules provides that any
question arising as to }thh rules and/or orders are applicable to the case of any person

serving in the stafr at‘;_[ached to F.S.C. shall be decided by the Chief Justice of FSC R
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15. The thrust of the stance of the Ministry of Law, Justice and Parliamentary
Affairs, in its written comments, is that the allowances and perks of the members of
the establishment of(F.S.C. cannot be enhanced without the approval of the Prime
Minister,

16. Vide notification dated 12.03.2010 issued by F.S.C., the Hon'ble Chief Justice
of F.S.C.sanctioned the enhancement in the allowances and perks of the members of
the establishment of F.8.C. with effect from 01.07.2009. On 01.04.2010, the Registrar

of F.S.C. wrote to the Law and Justice Division, requesting the latter to obtain the

- necessary approval of the competent authority for the payment of the increased

allowances and perks. Vide letter dated 28.07.2010, the Law Reforms Section of the
Ministry of Law, Jusl;-ice and Parliamentary Division informed the Registrar of F.S.C.
that the Prime Minister had sanctioned the enhancement in the allowances and perks
of the merfibers of the establishment of F.S.C. with effect from 01 .07.2010.

17. Additionally, the Law and Justice Division, along with its written comments,
has filed letter dated!03.03.2010 which shows that the Ministry of Law, Justice and

Parliamentary Affairs, had conveyed the approval/sanction of the Prime Minister of

Pakistan as regards the allowances and perks for the members of the éstablishment of -

the Hon'ble SupremeCourt.

18. The above referred letters dated 28.07.2010 (regarding the Prime Minister's- |

sanction for the enhahcement in the allowances and perks of the F.S.C's employees)
and 03.03.2010 (rega,lrding the Prime Minister's sanction allowances and perks of the
Supreme Court's employees) were relied upon by the learned Assistant Attorney-
General to show that; as a matter of standard practice the approval/sanction of the
Prime Minister was required for an enhancement of the allowances and perks of the
employees of the Hofn'ble Supreme Court and of the F.S.C. This argument has not
impressed me. The Supreme Court Establishment Service Rules were made in the year
2015. Rule 4 of the ﬁupreme Court Establishment Service Rules, 2015 ("the 2015
Rules"), is in pari maFeria to Rule 5 of the 1982 Rules. It may be emphasized that the
wordings of these two rules are exactly the same. The 2015 Rules and the 1982 Rules
have both been made in exercise of the powers conferred by Article 208 of the
Constitution, and Wit%l the approval of the President. The said approval of the Prime
Minister in the year 2010, i.e. prior to the making of the 2015 Rules, has no bearing
whatsoever on the exclusive power of the Hon'ble Chief Justice of Pakistan to regulate
the terms and conditidns of service of the persons on the staff attached to the Supreme
Court, especially when Rule 4 of the 2015 Rules requires no such approval or sanction
of the Prime Minister. This principle would perforce also apply to the powers
exercised by the Honble Chief Justice of F.S.C. under Rule 5 of the 1982 Rules to
regulate the terms and conditions of service of the persons on the staff attached to
F.S.C.

19. The proviso to Rule 5 of the 1982 Rules clearly provides that the powers
exercisable by the Président under the rules and orders applicable to civil servants in
the service of the Federal Government, shall be exercisable by the Hon'ble Chief
Justice of F.S.C. Thete is no express requirement for the exercise of such powers by
the Hon'ble Chief Justice of F.S.C. to be subject to the approval of the Finance
Division or the Prirni‘-; Minister. Therefore, the contention of the learned Assistant
Attorney-General to the effect that the payment of the enhanced allowances and perks
sanctioned by the Hoin'ble Chief Justice of F.S.C. under Rule 5 of the 1982 Rules
cannot be made unless approved by the Finance Division or by the Prime Minister is
without substance. i

20. Vide order dated 13.07.1988, the Hon'ble Chief Justice of F.S.C. made the
secretariat allowance at the rate of 20% of the basic pay applicable to the staff attached
to the F.S.C. In spite bf the said order, the staff attached to the F.S.C. were not paid
the said allowance. This caused them to file a writ petition before the Hon'ble Lahore
High Court. Along Wi’:th the said writ petition, the staff attached to the F.S.C also filed
an application for interlocutory relief which was allowed. A petition for leave to
appeal against the inti;rlocutory order was dismissed by the Hon'ble Supreme Court
in the judgment reported as Government of Pakistan, through Ministry of Finance v.
M.I. Cheema, Deputy Registrar, Federal Shariat Court (1992 SCMR 1852). In the said
judgment, after reference was made to Rule 5 of the 1982 Rules, it was held as
follows:- "
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"A perusal of the above-quoted rule 5 shows that the employees of the Federal
Shariat Court subject to any special provision contained in the rules are subject
to the rules and orders for the time being in force applicable to the civil
servants in corresponding grades in the service of Federal Government, in
respect of their terms and conditions. It is also evident that under the proviso
to the above rule 5 the powers which are exercisable by the President under
the relevant rilules and orders in respect of civil servants are exercisable by the
Chief Justice{of the Federal Shariat Court in relation to the staff of the Federal
Shariat Court.

It may also b:e noticed that under rule 6 of the rules, it has been provided that
if any question arises as to which rules or orders are applicable to the case of
any person serving on the staff attached to the Federal Shariat Court, the same
shall be decided by the Chief Justice.

6. We may jobserve that the approval granted by the learned Chief Justice,
Federal Shariat Court to the proposal contained in the above-quoted summary,
was accorded: pursuant to the powers conferred under above rules 5 and 6 and,
therefore, prilsna facie the competent authority had decided that the respondents
were entitled to the above Secretariat Allowance."

21. Vide judgment dated 07.02.2013, this Court allowed two writ petitions filed
by the employees of the F.S.C. seeking the implementation of notifications issued by
the Hon'ble Chief Justice of F.S.C. for enhancing their perks and allowances. The
argument advanced on behalf of the Federation of Pakistan through the Secretary,
Ministry of Finance, that an enhancement in the perks and allowances of the
employees of the F.S!C. could not be made without the approval of the Prime Minister,
was spurned by this Court in the said judgment. Paragraph 12 of the said judgment is
reproduced herein below:-

"12. It would:also not be out of context to mention here that through the writ
petitions in hand, issue regarding implementation of sanctions accorded by the
Hon'ble Chieﬁ Justice of Federal Shariat Court is agitated, however, this Court
while dealing' with W.P. No. 1613/2003 has already held that Ministry of
Finance is under obligation to obey the sanction accorded by the Hon'ble Chief
Justice of Federal Shariat Court in the light of Rules-5 and 6 of the Federal , .,
Shariat Court (Terms and Conditions of Staff) Rules, 1982." Vo

22. Since under the proviso to Rule 5 of 1982 Rules, the powers exercisable byl-the"'-' Lo

President under the rules and orders applicable to civil servants, are exercisable by
the Chief Justice of F iS.C., it nowneeds to be determined whether the rules and orders
applicable to civil se;rvants in the service of the Federal Government empower the
President or any authority subordinate to the President to grant or enhance allowances
payable to such civil servants. Rule 4 of the Fundamental Rules provides that the
powers specifically granted by the Fundamental Rules to local Governments may be
exercised by them in relation to those Government servants only who are under their
administrative contro]. Furthermore, it is provided inter alia that these powers may be
exercised by the Governor General in respect of all other Government servants. Now
Rule 44 of the Fundamental Rules titled "Compensatory allowances" provides that
subject to the general: rule that the amount of the compensatory allowance should be
so regulated that the allowance is not on the whole a source of profit to the recipient,
a local Government nleay grant such allowances to any Government servant under its
control and may make rules prescribing their amounts and the conditions under which
they may be drawn. I;-:or the purpose of clarity, Rules 4 and 44 of the Fundamental
Rules, are reproduced herein below:-

"F.R.4. The powers specifically granted by these rules to local Government
may be exercised by them in relation to those Government servants only who
are under their’: administrative control. These powers may be exercised by the
Govemor—Gen:eral in respect of all other Government servants, and may be
delegated by him, without regard to the limitations of rule 6 and subject to any
conditions which he may think fit to impose, to a Chief Commissioner.

F.R.44. Comperjlsatory allowances.---Subject to the general rule that the amount
of a compensatory allowance should be so regulated that the allowance is not
on the whole a‘source of profit to the recipient, a local Government may grant
such allowances to any Government servant under it's control and may make

|
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rules prescribing their amounts and the conditions under which they may be
.drawn,"

23. A cumulativ;e reading of Rules 4 and 44 of the Fundamental Rules provide that
the Governor General can exercise the power to grant allowances to Government
servants in the same manner as can be granted by the local Government to the
Government servants under its control. The Fundamental Rules continue to remain in
force by virtue of Article 268 of the Constitution and Rule 25(2) of the Civil Servants
Act, 1973. Under! Article 2(2) of the Central Laws (Adaptation) Order, 1961
(President's Order No. 1 of 1961), the expression "Government” was ordered to be
substituted for the expressions "Crown", "His Majesty" or "Her Majesty" occurring in
the Central Acts and Ordinances, and the word "President” for the expression
"Governor-Generalf.

24. In the case reported as PLD 2014 SC 131 "In the matter of: Action against
distribution of development funds by Ex-Prime Minister Raja Pervez Ashraf', it was
held by the Hon'ble|Supreme Court that since the Rules of Procedure and Conduct of
Business in the National Assembly, 2007, were made under Article 67 of the
Constitution, they had the status of law. In the case of Mehran Security Service (Pvt.)
Ltd. v. Pakistan (2000 YLR 2655), the Division Bench of the Hon'ble High Court of
Sindh held that sinde the Rules of Business, 1973, were framed under Article 99 of
the Constitution, the said rules had a higher status than ordinary delegated legislation
on account of having being made on the authority of the Constitution itself, In the case
at hand, the 1982 R1:11es derive their mandate from Article 208 of the Constitution and
therefore have the status of law.

25, If this Courtiwere to accept the contention of the learned Assistant Attorney-
General and hold that the decision of the Hon'ble Chief Justice of F .S.C., made in
exercise of the powers under Rule 5 of the 1982 Rules, is subject to the approval of
the Prime Minister or that such a decision cannot be implemented unless approved by
the Prime Minister, it would be reading into the said Rule words that are not mentioned
therein. It is well settled that in the garb of interpretation, Courts have no power to
add or omit even a single word from the provisions of law. Nothing could be added to
a statute or a rule tojrewrite the same as that would be against accepted principles of
interpretation. Reference in this regard may be made to the law laid in the cases of
Khan Gul Khan v. Daraz Khan (2010 SCMR 539) and Crescent Jute Products Ltd. v.
Government of the Punjab (PLD 2004 Lahore 686.

26. In view of the above, the position that emerges is that since the President has
the power to grant or sanction allowances to civil servants in the service of the Federal
Government, such powers by virtue of the proviso to rule 5 of the 1982 Rules can be

exercised by the Hmil'ble Chief Justice of F.S.C.; and since Rule 5 of the 1982 Rules
does not make the eixercise of the powers by the Hon'ble Chief Justice of F.S.C. to
regulate the terms and conditions of service of the persons on the staff attached to

F.S.C. conditional on or subject to the approval or sanction of the Finance Division
or the Prime Minister; and since the notification dated 25.10.2014 was issued pursuant
to a decision taken )y the Hon'ble Chief Justice of F.S.C. in exercise of the powers
conferred under Rule 5 of the 1982 Rules to revise the rates of utility allowance (gas
and electricity) for lthe officers and staff of F.8.C., the objection raised by the
respondents that such revision could not be made without the approval of the Finance
Division or the Prime Minister is declared to be without lawful authority and of no

legal effect. The instant writ petition is allowed in the above terms. In allowing this

petition, I have not taken into account the ratio in the judgments of the Hon'ble Lahore
High Court in the ca:ses of Riaz Ali Zaidi v. Government of the Punjab (Supra) and
Government of the Punjab v. Riaz Ali Zaidi (Supra).

27. Before partini:g with this judgment, I deem it appropriate to express my
appreciation re gardinfg the invaluable assistance rendered by Mr. Umar Faroog, posted
as Research Officer with this Court.

MH/121/Isl. ! Petition allowe
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NOTXFICATION

Dated Peshawar the 8% Aprfl, 2019

No. E ‘o3 .
PGShawar-m e Hon'ble the Chief Justice has been pleased to order that the
Khyber pam!! ourt, Peshawar, its Benches and all the District Courts In the:

tunkhwa, shell observe the following working hours during the

summer 5eason: - -
o o R
Monday:te aturdays

08:00 am to 02:30 pm  (with 30 minutes break from 01.00 pm to
01.20 pm for Zohar Prayers).

Eriday. _ 08:00 am to 12:00 noon,

sunday, Closed.

erdst NoTR7S=79.25 Jadmn:

© Copy (o_n;ardnd to: «

&
3.
4.
5.
6,
7.
8..

10.

11.
12,

14,
15.
16,
17.

18,
19,

. The Secretary, Govemment of KPk,

By crter of Hondie e Ol Asie

mﬂmém (ADMN)
_ FORREGISTRAR

Dated Pesh the Ja_rLz._jao1g

1 . . ’
The Chief Secretary, Government of Khyber Pakhtunkhwa, Pashawar. -

Tho Advocale Generdl, Xhyber Pakhtunkhwa, Peshawar,
£8A Department, Peshawar.

Government of KPk, Law Deportment, Peshawir.
The Secretsry, Gavernment of KFK, Home Department, Peshawar.
The Secretry o Governor, Khyber Pakhtunkhwa, Peshawar. ~
Al the Principat Olficers In the Peshawar High Court, Peshawas,
All the Directors In 503, Peshawar High Court, pashawar, .
All the Addittonsl Reglstrars of the Peshawar High Coun Benches.
All the Otstrict & Sessions Judges/2illa Qatls In the Khyber Pakhtunkhva for
drculation amongst 2l the Courts within the respective district. .
dre Judges in the Khyber Pakhwsnkhwa.
al for Pakistan at Peshawar.
High Court Sar Assodation, Peshowar,
All the Presidents of Bar Assoclations I the Khyber Pakhtunkhwa.
rs/Head of granches In Peshawar High Court, Peshawar.
this Court for placing the same balore the

Hon'ble Judges for thelr kind Informotion.
The Mpnager Government Printing Press,

)
olficial Gazelte.
i , Peshawar High Court, Peshawear.

The Director {m.
o mﬁﬂm/ v
ADDITIONAL (ADMN)

website/Notlce 8oard.
£ l‘ltﬂ A

The Secretory,

pPashawar for publication In the next
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phepsh@gmail.com

ons should b¢
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. jetter No. 2456/Admn’ da

.Courl, Peshawar app oval/ rccorng:ncndation conveyed vide Re

Judges Consume

: Nazir .
4. | Mr Abdur Rauf;Eban Judge Consumer Court,, Judgeal Consumer Court, Tenk
: ' Abbottabad. vide No. 6. .
05. | Mr Muhammad Iqbal Khan. Judge Consumer Court, Judge Consumer  Court,
‘ i | Peshawar. Malakand vice No. 2.

|06 | Syed Ageel Shalf.

#+1 pduoeatY
o {.D!.lﬂ S~

GOVERNMENT OF KHYBER PAKHTUM{.HWA
INDUSTRIES, COMMERCE AND TECHNICAL
EDUCATION DEPARTMENT .

l . Dated Peshawar, the 10t February, 2017

NOTIFICATION

- In pursuance of the. Chief Justice, Peshawar High '

No. SO-I{IND}|3-94/2016 Vol-VIIL.
gistrar, Peshawer High Court

ted-, 06-02-2017. the following transfer/posting order of the

r Churts (BPS-21) is hercby issued with immediate cffect in the public

interest:- .
8. | Name of-Judicial Officer From To
01. | Mr Muhammad;Naseem - Judge Conswmer Court, | Repatriated to Peshawar High
il Karak, Court, Peshawar.
Consumer Court, | sudge Consumer  Courh

02. | Mr Abdu! Ghﬂ?m Qureshi | Judge

Malakand. Charsadda vice No. 7.
‘03: | Mr Muhafand Aamir | District & Sessions Judge. | Judge Consumer Court,
. f D.!.KhI\ against the vacant post

HJudge Consumer Court, Judge Consumer Court,
~Tanlc. Peshawar vice No. 5

- N ghawar Vite o e o]
07. | Mrs Rozina Rahiuan. | Judge, Consumer Court, | Judge Consumer Court, Chitral’

> t Charsadda (presently on | against the vacant post.
t 16 weeks tmining w.e.f.
10t Jan, 2017 in Sharinh

! Academy Islamabad.
08. { Mrs Farah Jam?hcd District & Sessions Judge.

Judge Consumer Court, Haripur
| against the vacant post. . .

' _ Secretary
. Industries, Commerce and
Technical Education Department

End':;l-::'.of Even No..and Date: {S-éé 'Z’ap )

Copy{ forwarded for information and necesgary ection to:-

Accountant General, Khyber Pakhtunlhwa, Peshawar. :

Registrar Peshawpr Hiny Court Pachawnr wit tc hin letter pafaprnd to ahoue
Al) Judges of District Consumer Courts in Khyber Pakhtunkhwa.

Ofﬁc;crs concerned.
Disector Industries & Commerce, Khyber Pakhtunkhwa, Peshawar.
District Accour’s Officer, Haripur, Chitral, Malakand, Tank, D.1.Khan,

cht{awar and «.uarsadda.
P.S to Secreta ¥ IC&TE Department. ' )

i

B R b ol ol A

¢

4

!
]
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14.03.2019, Hon'ble 'ghe

i .
Court, its Benches and all_the subordinate cou
3
shall remaln closed on 0 [

. occaslo

EndStNojgf 4~ 56/ iA.cslmn:

&

HOENO YWY
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-

[ L
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PUNHOW®

PESHAWAR HIGH COURT, PE§HA-W53.
] ORDER
! _ Dated peshawar the MM

on of this Court's Notification No.66-) dated

In continuati
| eclare that this

iChlef Justice has been pleased to d
rts in the Khyber pakhtunkhwa

1. " .
?"‘ & 10% September, 2012 (Monday & Tuesday), on

n of Ashura (09% @LilO“‘ Moharrum 1441 A.H).

i
i ookt O AR T
l * (KHAWAIA WAITH-UD-IN)

Dated Pesh the e b 169 /2019

Copy forwarded to: -—,l
The Chief Secretary;g _Governrnént of Khyber pakhtunkhwa, Peshawar.

The Advocate General, Khyber pakhtunkhwa, Peshawar,

The Reglstrar, Supréme Coust of pakistan, 1slamabad.

‘The Registrar, Federal Shariat Court, 1slamabad.

The Registrars of Lahore, Sindh, Baluchistan & Istamabad High Courts.
The Secretary, Government of KPK, Eatablishment Department, Aeshawar
The Secretary, Govgrament of KPK, Law Department, peshawar.

The Secretary, GOVE rnment of KPK, Home Department, Peshawar.

The Secretary to Governor, Khyber pakhtunkhwa, Peshawar.

All the Principal Officers in the Peshawar High Court, Peshawar.

All the Directors In SD), Peshawar High Court, Peshawar.

All the District & S¢sslons Judges/Zilla Qazls In the Khyber Pakhtunkhwa,
All the Special Courts/T ribunals in the Khyber pakhtunkhwa.

All the Ex-Cadre ngBs In the Khyber Pakhtunkhwa.

All the Additlonal Reglstrars of Peshawar High Court Benches.

The SCS to Hon'bié Chief Justice, Peshawar High Court, Peshawar.
¢ing the same before the

All the Court/Priva'tE Secretarles of this Court for pla
Hon'ble Judges fortielr kind information.

The Deputy Attorne General, Khyber pakhtunkhwa, Peshawar.

The Secretary, Khybe? Pakhtunkhwa Bar Councli, Peshawar.

The Secretary High Court Bar Assoclation, Peshawar.

All the ARs/Readers/Haad of Branches in Peshawar High Court, Peshawar.
The Director {IT), Peshawar High Court, Peshawar.

The Protoco} Officer, Peshawar High Court, Peshawar.

website/Notice Board.

DN el O

vk "y Shadide ¥
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AR . GOVERNMENT OF

N i KHYBER PAKHTUNKHWA
gl -
e : ESTABLISHMENT DEPARTMENT .

! : . DATED Pasnnwna AUGUST 16, 201?
Nonmcmon.

NO'..SO(E-I]!E&KDIQ-ZZBJZDW Govemment of Khyber Pakhiunkhwa is pleased o -

" order postingftransler of the
- immediate effect:- | -

Tollowing Judicial Omcers in the public mteresl WIlh

S.No. [[Name of Judiclal . . " From To
Officer : :
1. | Mr piuhammad Judge, Consumer | Repatriaied 10 Peshawar High
| Aamir Nazit, | Court, D.LKhan _ Courl, Peshawat
2. - | Mr. Rafiliiah.. Judge, consumes | Repalriated 1o Peshawar High- |
. |t | Court, Bannu Court
3. | -Mr. Aﬂabi‘{ndl Judge, : -Consumer Repalriated lo Peshawar High
+ | Court Kohat. Court’ . l :
4.. “Mr. RajablAli Khan “|Judge, '~ Consumer _Repatriated o Peshawar High
{ Courl, Nowshera. . | Courl
3. Mrs. Farah, Jamshed.‘ Judge, ' .. Consumer Repatriated 10 Paahawar High |
) I .| Court, Haripur -Cour -
6. Mr. Muhammad lqbal |.Judge. Consumer | Repatriated lo Paahawar Hngh.‘
. | xnhan, ! Court, Malskand. | Count
7. _Mr. Badruddin, [ Judge, . Consumaer. Posled as judge, Consumer
2 i Count, Charsadda Court, Kohal.
8. . |Mr uhammad | Judge, * Consumer || Posted as judge, Consumer
FarhatUllah Khan, | Coun, Lakki Marwal. L Court, D.1.Khan.
9, Mr. Aurangzeb - Judge, Anlk-Terrorism ‘Repatriated to Peshawar High
- I | Coun, D.J.Khan. . Cour, Peshawar
10. Mr Zafan lqbal Khan, | Judge, Anti-Terrorism Repatriated to Peshawar Hrgh
Court, Swal. Coun, Peshawar
11. | Mr. Azhar Khan.- | Presiding Officer, | Repatriated 10 Peshawar High
' o : Labour Court, Haripug - | Court, Peshawar
1{12. Mr. Muhammad | District 8. Session | Posted. as Presiding Officer,
..} Hussain, Judge . Labour Court, Haripur. "

2, Nio reover, the compelent aulhonty has further plaased lo order the
followmg adjustrr ents:-
I _Cnnsumer Coutts, Bannu and Karal-: wzll be - presided over by M
Badruddm
It Consumar Courls, Tank and Lakki Marwal will be presided over. by Mr.
’ Muhammad farhatUliah Khan!
ill. Consumer Court, Malakand will ba presided over by Syed Zamarrud Shah, |
‘ Judge, Consumer-Coun, Swal.

I
AV Consumer Caourls, ‘Charsadda, Nowshera and Mardan will be preslded
. ov ¢ by Mr. Muhammad Asim Imam, Judge. Consumer Courl, Swabi. -

v. Cuhsumer Cours, Haripuf ‘and’ Mansehra will be presided. over bv Mr.

) Abdur Rauf Khan, Judge, Consumer Court, Abbottabad. -
TV, Anll-Terrorusm Court; D.1.Khan will beé preauded over by Mr. Babar Ail Khan

Judge ATC, Bannu.

.'V_II.' Ant-Terrorism Coun, Swat wlll be prasmad over by Mr. Muhammad Aril. *°

Khan, Judge, ATC, Swal.
CHIEF SECRETARY

GOVERNMENT OF. KHYBER PAKHTY NKHWA -
" Conligued a1 Page-2
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" 20.Manager, Gowt. Printing Press Peshawar.

GOVERNMENT OF
- "KHYBER-PAKHTUNKHWA *
.. ESTABLISHMENT DERARTMENT

PAGE:2. - . .
Endsl: No &’-date sven T
Copy forwarded to the:-

Principal':Secrelary to Governor, Khyber Pakhtunkhwa.,
Principal Secretary to Chisf Minisler, Khyber Pakhtunkhwa,
Secretary lo Government of Khyber Pakhtunkhwa, Law Department.
Secrelary to Government of Khyber Pakhtunkhwa, Labour Depastment.
Secretary to Govemment of Khyber Pakhtunkhiwa, Industriés Department.
Registrar, Peshawar High Court, Peshawar. .
All Divisional Commissioners in Khyber Pakhtunkhwa
Account:'nl General, Khyber Pakhtunkhwa. -

" Presiding Officer, Labour Court, D.L.Khan, Bannu, Kohat, Nowshera,
Malakand, Charsadda LakkiMarwat. .« - . . -

10, Consumir Courts, Bannu, Karak Tank; Lakki Marwal, Malakand, Swat, -

Charsadda, Nowshera, Mardan, Swabi, Abbottabad. . T .

@M AN

"11. Director Anti-Corrupticn Establishment Peshawar.

i2. Director Labour, Khyber Pakhtunkhwa. °,
13: Deputy Clommissioner, concerned.

14, District ﬂ:\l:counls Officer, concemed. * .

15, Director Information, Khyber Pakhtunkhwa.
16.PS to Chief Secretary, Khyber Pakhtunkhwa.

17.PS lo Secretary EstablishmenvPS to SS(EJ/SS- (Reg)/PA, AS(HRDYAS(EY
DS(E.)/D}S(HRD Winig) SO(E.Ji), SO(HRD.}) SO(HRD.H}) E&AD. _ - :

" 18.PS to Secratary (Admn.)/D.S{A)/SO(Secrel)/Estate Officer/ACSO Cyphef/Dy

Diracloriﬁl;l' } and Director Prolocol Administration Department.” . .

19, Officers concerned, . . .
S

J .t T T i (KASHIF laBAL JILANT)
SECTION OFFICER (EsTT-} -
. PH:8& FAX # 091-9210529

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdf



el M e . o .

& A s g el | P

c——Ae

LT e st b Avie o e s e

-
T

— -

|

Peshawar High Court, Peshawar @

rder

e

Dated Peshawar the 13® January, 2017

Hon'ble the Chiel Juslice and Judges of this Court sre pleased to order the
posllngs!uanlsiem of the following Judicial Officers in the public Inferesl, with immediate effect:-

S lellma of Dificer with From fo fomarks
il
1. Mr., ad Adil On repatriation fram Swabi Translemred and posied as Ofstrict
KhaE Oistrict & Seysons Provinda) & Sessns Judge against [he
J Govemmen vacant posl,
2. Syed Anees Badshah On repatriation fromn | Poshawar High 1 Translered and posted 5 Legal
Buktar, District & Provinclal Court Oraftsman, Peshawar High Cour,
Se:ﬁcm Judge Govemmen| Peshawar agains! the vacan
post,
3. ) M. Aurangzeb KRalak, | On repainaton bom Tank Transterved and posted as Dicirict |
DislTi:l & Sassions Judge Provinda! & Sestions Judge vice Np,1¢ !
| Government '
4, | M. Ahmad Sutan Yareen, | On repatriation from Kohat Translemed and posted as Cvsuxt »
Distn‘T & Sessions Judge Provingiol & Sessions Judge vice No. 5 |
! Governrment !
5, M. Mbhammad Younas Kohal Peshawar High | Translerrsd ond posted as 350,
m.ma&m Court Péshawat High Cour, Peshawar, ;
¢ B 4
8 Mts Jtecra Abbaal. On repatiation from Charsadda | Translemed and posies as Distring
Dtstrgc Sessions Judge Provineiat & Sessions Mfudgo aganm) tno :
' Govemment N | vacant posL .
7. | Syed Zamamd Shan, Peshawas High ~|  Consumer | Releved ig jon his rew!
Oistict!& Sessions Coun Coun, Swal ) assignment as Judye, Consumey |
Judge/OSD Court, Swa),
8. | M Altab Afidi, Disidct 8 | Peshawar High Consumer  { Rebeved 1o jin fis  now
Sessfol"s Judgei0S0 Court Cour, Kohal | assignment as Judgs, Consumer
tH Court, Kahat,
9. glr Bah SAH m Peshawar Hgh Consumer | Rekeved o pn his new
istrct § Ses Coun Coun, ignment as Judge, Consumer
Judge/0SD Mansehm Coun, Man:;.ahru.l"dg e :
10. | Mr. Azsad Hameed, Disuicl | On repatiiation fom [ Peshawar High | Transterred and pasied as OSO,
s Sessufs.nudga Provincizt Count Postiawar High Court, Pashawar,
[ Government
". W.anahAIKhan. Peshawar High Consumer | Relieved o on  hi new'
District & Sessions Cort Coutt, assignment as Judge, Consumer !
Judge/0SD Nowshera, | Court, Howshera,
12, | M. Soha) Sheraz Noos O Lower Consumer Relieyed o jonn B new
S;.;. Dis 'O:zl Sesslons Cout, Mardan | mssignmens as Judge, Consume;
- Count, an,
13, | Me. Ralutlah, Disirict & Hangu Constmor  [Relioved 0 koo fis nev
Sessn?s Judge Court, Bannu | asslpament es Judge, Consumer
3 col!ﬂ, Bannu,
W, | e, Tarig Rarvez Baloch, Tank Consumer | Relioved 1o pin  his ner,
; District & Sessions Judge Count, Harpur | assigninent as Judgs, Consume;
i i I Court, Haripur.

|

!

|

‘ pdf
| WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pd
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1, Senior Mosf[l Addltional District & Sessions Judge in Oistricls headquarter Dir Lower
and Hangu is authorized to look after tho administralive work as well as urgent
Judicial (Civit & Criminal) matters of the vacant Court of District & Sesslons Judge,
tili posting io! parmanent District & Sesslons Judges,

By Order of Hon'ble the Chief Justice & Judges

i . - . ..
{Fazal Subhan)

cting Registrar

} .

Endst:No. J42-~(0£4 jadmn Dated Peshawar the _I3 - o1~ 2613
Copy lorvarded to¢ information aad tnther NECETINTY £Con tor

f. The Chlel Secretagy, Govemmen) of Kiyber Paxhirothees, Peshawar,
2 Tha Ofrector Genaral, Kh]bchdhhm\hmJuﬂchlkley.mum
1°° ASthe District & Spaslons JdgesZia Ozl la Khyber Pakbtunikws,
4. The Secretaryto anmnm of Khyber Paihiunking, Extablihonnt Depariment, Peshawar,
3. The Secretary to Governoent of Khybar Padhiunkhva, Law Deperiment, Pethawar,
8 Yha Secentary to Governmens af Khyber Poiktunitiwa, Homs 200 TAs Depatmiend, Perhawas,
7. The Secretary to ‘Gory,

: mment ol Khyber Palbtuniin, hdustrtes, Commerce agd Tethnira) Education Drpartmeny,
eshawar, ¥

3. The &nﬂwhqmmom! Khyber Palhinakicera,

3,

The Pravindtal Blection Commistioner, ihybes Pakhtuniswa, Peshiwas,
18 The Aceountant Génanal, Khyber Py Peahawat, :
11, Tue PSO Lo Hon'Dit Chied Juxticy, Peshawar High Count, Peshawar,

L he Prlvate Secretiry to Hon'bla Chie! Justice, Peshawr High Court, Pridewar, )
2. Allthwe Private Sezsetartes lo e Hoq%ls Judges of Principel Seat and fts Benches for placing the vame before By Hon'tlo
Sudgas for thele kind informatien,

14 Ths Olstrict fts Ollicars conterned,
15. Tas Offkken concefned by name.

15, The Director kdormiatien, Peshemar,

(Fazal Subhan
Acting Reqistrar

_ _ ___.,_...
<
v
13
-
A Y

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdf
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] GOVERNMENT OF KHYBER PARRTUNKHWA
INDUSTRIES, COMMERCE 8 TECHNICAL EDUCATION
DEPARTHMENT, PESHAWAR :
NOTIFICATION Dated Peshawar the, 13t October, 2016

Endst: No. SO-I{IND}3-94/2016 vol-Vii 1. 17 97

MaAdoT

No. SO-II(IND)S-?MZOIG Vol-VIIL - In pursuance of the ‘Registrar, Peshawar

High Court, Peshawar letter

transfer/ postmj order of the Judges
ffect in the public interest:-

with immediate

No. 10743/Admn dated 05- 10-2016 the following
Consumer Courts (BPS-21} is hereby issued

S# | Name of Juiqlcial Officer

From

To

T, [ Syed Kamal Husoeain Shah

District & Scssicl-zs
Judge (BPS-21).

Judge, Consumer Court
Swabi against vacant post

2. | Syed Ageel Shah Judge Consumer Judge, Consumer Court,
: Court Lakld Marwat | Tank against the vacant
(BPS-21). | post
3. | Mr. Muhammad Fa:hat:ullah District & Sessions Ju Flge Consumer Court,
| Khan | Judge (BPS-21). 1 Lakid Marwat vice No. 2
H : |
Sccretary

; Indastries, Commerce and
Technical Education Department

%
Dated 13t Qctober, 2016

Copﬂt forwarded for information and necessary action to:-

The Accountant General, Khyber Pakhtunikhwa, Peshawar.

‘The Registrar Peshawar High Court, Peshawar w/r to his lcttcr
reff-rrec'l tn phnra

A]l Judges of Consumer Courts in Ihyber Pakhtunkhwa,

The Officerr concerned. : .
Director Industries & Commerce, Khyber Pakbtunkhwa, Peshawar.
District Accounts Officer, Swabi, Tank and Lakki Marwat.

P.S to Secretary, IC&TE Department. )
\:\_n_\\(\ -

Nonbsw D

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdl
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GO T OF KHYBER P. INKHWA
. MUSWS,-— OMMERCE & TECHNICAL EDUCATION
R DEPARTMENT, PESHAWAR '
: | V . Dated Peshawar the 9% November, 2016
. . . -l ' . .. \Q . .
NOTIFICATION @35 \a‘f{f
: ' ) ,

_ _ .| |
. No. SO-THIND)3-94/2016 Vol-VIi I
notification’ 'Nos. SO-II{IND)3-94/2013/Vel-

No. SO-Il(IND}S-_94fQQISIVOI-V/13_576-616 dated 20-10
ule 3 of the General Financial

eased to dccla're . Distric
rotection Courts in

der functional
S
cturing-0443-ﬁmistration-

. the powers conferred under R

Authority has been pl
-21) of the following Consumer P

as Drawing and Disbursing Officers un

Compe

. Judges/ Presiding Officers (BPS
.« u . I .
Khyber Pakhtunkhwa,
classification 04-Economic Affairs-044-Mining & Manufa
o1 \ ! .

tent

v/ 16997-34 dat‘,-.d 18-12-
-2015, and in exercise of
Rules Vol-I, the

n supersession of this ‘Department
2014 and

t & Sessions

04430 1-Aq.ministraﬁon for all object classifications, with immediate effeat:- - ax
o ' - i RING v
5 IR -,/(\:‘
1. District & Sessions Judge, Consumer Protection Court Peshawar
2. - | District & Sessions-Judge, Consumer Protection Court Nowshera .
3. District &-Sessions Juclgc,-Consumcn?rotcction-Court Charsadda
4. District & Sessions Judge, Consumer Protection Court Mardan’
5. District & Sessions Judge, Consumer Protection Court Swabi y
6. District & Seskions J udge, Conswmner Protection Court Malakand .
7. District & Sesgions Judge, Consumer Protection Court Swat
8. | District & Ses Lions Judge, Consumer Protection Court Chtiral
9, | District.& Sespions Judge, Consumer Protection Court Haripur __ .
10. | District & Ses LionsJudge; Consumer Protection Court Abbottabad
11 | District & Sespions Judge, Consurer Protection Court Manschra
15, | District & Sesbions Judge, Consumer Protectiont Court Kohat
3. | District & Sessions Judge, Consumer Froiection Court Karak
4. | District & Sessions Judge, Congumer Protection Court Bannu
15. | District & Sedsions Judge, Consumer Protection Court Lalkld Marwat
16, District & Sessions Judge, Consumer Protection Court D.I1Khan
17.. | Distzict & Seasions Judge, Consumer Protection Court Tank
- -Secretary . ,
. Tt . . Industries, Comm?2rce &
: Technical Education Department -
_ Endst: Even No. :85 Date: (3é7/ :-545 . . .
Copy forwarded to:-

Wo-fu?{/' ”w -

The Accpu::tunt.'.c-cné::él-, Khyber:Pakhtunkhwa, Peshawar.
All Judges, Consumer Courts in Khyber Pakhtunkhwa.
The Registrar Peshawar High Court, Peshawar.

The Director, Industries & Commerce, Peshawar. .
The District Account Officer, Nowshera, Charsadda, Mardan, Swabi,

Malaleand Swat. Chitral, Haripur, Abbottabad, Mansehra, Kohat, Karak, -
WP4835P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdf
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/ 5. The Judge (s) Consumer Courts,

The X communications—¥hould he
ulidressed to the [egistrar Peshinwne

- ¥ =
PE%HAWAR I—HGI—I COIT JRT |igh Court, ifeshimwarand nut fo iy
: - U [ohiclat by nome,

(S Peshawar ' e 021014068 |
d ’ OIf: 023101306
Fax: 9910179

! m.pushnmmlgncnun.gw.pk

: . info@peshawarhighcourt. gov.pk

1 . . J. phepsh@gmall.com

No ?S/Q"QQIB&A . " Dated Peshowar, me..&.Sf...f..E.::...rzow

X0

In the Khyber Pakhiunkhwa.
1 .

o . S A
1. . Allthe District & Sessic s Judge(s) / Zilt. Qazl(s)
2. Alltlic J .1:113 3(s), An.s-Terow stae Coumiils)y :
in the Khyber Pakhtuaklwa. s ot .
P '
3. The Addiillon:'.: Ragisi . (s)
Peshawar Higa Cour, Abbatintzd, D. :{hen, Baanu
and Mingora Dar-ul-Qazs, Swat Benches.

4. The Dirdctor General, =
Khyber Hakliuakinve Iudisiol Academy, Pesiawar.

In the KHyber Pakhitunkhwa.
)

6. Al the Senior Civil Judge(s),
In the K.‘hybcr Pakhtunkliwa.

Subject:

' Deer Sir,

With reference fo the subject noied above, 1 cm 10 fcj::\:\jard herewith letter

No.BO.VFD/5-3/2016317 dated C4-07-2C.3, rc:civcﬁ rem the Dudset Officer-1, Govt of

Khyber Pakhtunkhiwa, Financc-Dcparlu;gnf, peshiawar for informatich and compliance, please.

B

Enel, as nbove: « -
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——Hg) lail Deputy Commissioners in Khy

Subject: -

Dear Sir,

Cabinet in Its meel:;lng held on 14.06.2016 w
approved the following gulding princlples to cur

GOVERNMENT OF KHYBER PAKHTUNKHW
| FINANCE DEPARTMENT

NO.BO.I/FD/5-8/ 2016-17
Dated Peshawar the 04.07.2016

1), 'i‘he Senior Member, Board of Revenue, Khyber palkchtunkhwa.

2) S_MI Administeative secrataries to Govl of Khyber palchtunkhwa.

3) The Principal Secretary to Governar, Khyber pakhtunkhwa.

4)  The Principal Secretary to Chief Mintster, Khyber Pakhtunichwa.

5) Al Divislonal Commissloners In Khyber palkhtunkhwa,

6) Al Heads of Attached Departments in Khyber Pakhtunkhwa.

7} ‘all Heads ofAutunmnmls/Scn'al-Autonomous Bodies tn Khyber pPakhtunkhwa.
ber Pakhtunkhwa.’

awar High Court, Khyber pakhtunihwa.

inclal Assembly, Khyber Pakhtunkhwa, Peshawar

pakhtunkhwa Service Tribunal Peshawar.

blic Service Commission, ;= .«

) The Registrar, Pesh
10) |The Secretary, Prov
11) The Registrar, Khyber
12) [The Secretary, Khyber Pakhtunkhwa Pu
1F‘eshanr\ar::u'. pee

\
(AN A

mmwms&mmm&mwmmﬂﬂ

\
[V

| am dlrected to refer to the subject noted above and to say that the Provincial
hlle considering the Budget Estimates 2016-17,

from 13t july, 2016:-,
b 1

1}
2)

3)

4)

5}

6)

7)

/0

e

Then:a shall he complete han on creation of posts except posts required for
completed Developmental Projects. “

Theré shail be complete ban on treatment abroad on Provincial Government’s

expense.
There shal! be complete ban on purchase of new vehicles.

Participation in workshops/seminars and trainlng abroad involving provincial
funds will be banned.
There shall be complete ban on holding Seminars and Workshops in Five Star

Hote*lg involving Provincial funds.
All ministrative Secrétaries and Heads of Autonomous/Semi-Autonomous
Bodids, .being Principal Accounting Officers, chall conduct meetings of

Dep:a,l'lmental Accounts Committee regularly under intimation to Finance
Department so as to ensure INTERNAL AUD[’I‘ bf thelr respective Departments

/Organizations.

I
To ? hieve the budgeted Provincial Revenue tarpgets, Finance Department shall
convene monthly meetings to be attended by administrative Secrctaries of the

concerned Departments.
No _a%polntment of contingent paid staff shall be made during the course of the
finaln ial year 2016-17.

No Pppointrnenr shall be madc against leave vacancies without prior approval of
Fina:’iace Department.

Nolappoihment will be made against vacant posts (excent Class-1V) without
obtfllning NOC from the concerned Surplus Pool.”

B

(Contd: Page-2)

gl S € T ey Untron, dtx:

]
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DIRLCTORAJE OF
| INDUSTRIES AND COMMERCE
KHYBER PAKRTUNKHWA, PESIAWAR
No. _g;mﬁzuga-m-ndmm Dated. _19/07/2016.
To

¢

The IudgcTCnnsumcr Court, Peshawar.
‘fhe Judge Cousumer Court, Chursoddn

The udge' Consumer Courty Maordan

The Judge Consumer Court, Swat b\ /‘/
The Judge Copsunicr Court, Kobat - \

"11u: Judye Consumet Court, Lakki Marwal
!

EW FORTHE POST OF DREVER.

1

Subject: - INTERVI
1 om directed t0 refer to (he Geetion Officer (Admn) Govi. of Khyber

Education Depurumett leiter No. F&A{IND)2-

1w, Industrics, Commerce & ‘fechnlcal
that the date of iperview for

the subject cited above and to say
Courts scheduled on 70.07.2016 hos beea postpaned / cancelled

will be informed accordingly.

Pakhtunk]
14R2015/78 dated 13.0;7.2016 an

the post of Driver for Conswner

as and when next datg is fixed then you

i

|

Cc.C.to:-
(Admn) Jovt. of Khyber Pakhtunkhwe, Lnd rics, Commeree &
r with reference t0 his letter referred to above.

1. Tbe Section Officer
_ Technical Edpcation Nepartment, Peshawa

1
5. Mr. Zahir Shab, Scction Officer-IN1 Gowt. of Khyber Pakhiunkhwa Industrics, Commerce
& 'l‘edmic.utl Education Department, Peshowar for similas action please.

t
t
t
i

1.

2.

3.

: The Judgu Consumer Courl, Malokand 03/(0\»
6.
1.

Baach " 4

vt
———y
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PRESIDING DISTRICT & SESSIONS JUDGE, CONSUMER COURT, KOHA

_l House No.52, Sector-Vi, Gate No.3 KDA, Kohal
i Ph: 0922511132, Fax: 0972513399

' Dear Sir,

’ Emak:
Refh - yeC/KT Dated 14" July, 2016
e
t
To, The Reglistrar,
peshawar High Court, e
Peshawar. PR

t

- | ‘
Subject: INDEPENDENCE OF COUNSUMER COURT FROM EXECUTIVE,

it is obvious that for the time being, the executive and financial contro! of
Consumer Court lies with the Government of Khyber Pakhtunkhwa_ through
industries, Commerce & Technical Education Department of said government. 1t is
considered opinion of the undersigned that with given role of government: vig-a-vis
the Consumer Court, it is not independent from Executive in contemplation of the
Constitution of Pakista'n and the precedent law so far developed through rulings of
the Apex Court of Pakistan. Therefore, it has become expedient to highlight the
constitutional and legal position herein-below for removing the anomaly about
supervisory role over the Consumer Court and ensuring its independence from
Executive in due court of time:-

, (i) That the.éonsumer Court has been established by a provincial statute
' namely I(hl{ber Pakhtunkhwa Consumer Protection Act, 1997 {hereinafter
shall be réferred as Act) within meaning of section 11A of the Act. The
said section provides: "Government may, by notification in the official
gazette, establish o Consumer Court in each District of the Province to

be presidi'e"d by a District & Sesslons Judge.” :

l.
H

(i) That the'rfe is no specific provision in the Act about control and

of its establishment as mentioned above. It is clear fr

supervisio}i of the Consumer Court by government eEcept the authority

m plain reading of.

section 11A ibid that government has not been given statutory power for"

posting o;f District & Sessions Judge {D&S)) to preside the said Court. This
is becausd the expression “to be presided by a Pfstrict & Sessions
Jjudge” ocgurring in section 11A does not imply the vesting of power in
the govefnment for posting of D&S3) when it is compared with
statutory provisions under other laws for establishment of courts and
'appointnf'u nt of judges thereto. Section 9 of the Code of Criminal
Praceduu"e] 1898 deals with establishment of a Court’ of Session and
appointment of a judge of such court which provides: “(1) The Provincial
Govcmn;lent shall establish a Court of Session for every sessions

page -1 -of 2.
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division, dnd appoint a judge of such Court.” Séction 5 of the j
Grdinance, 1962 deals with District Judges and provides: “Government
shall, in consultation with the High Court, appoint as many persons as it .
thinks neéessary to be District Judges and post a District Judge to each
district:” 'In both the provisions referred befote for comparison, the
power of ?appointm_ent has been specifically mentioned, which is not the

" case as far as Consumer Court is coricerned. Needless to say that control

and supervision of the Court of District B Sessions Judge,
notwithstanding the given statutory powers of government, lies with the
High Court after separation of Judiciary from the Executive since long in
light of Apex court's ruling in Sharaf Fridi case (PLD 1994 sc 105). R is
highly anpmalous that the government even having not been given

statutory ]power for posting of D&SJ to preside the Consumer Court is B

exercising such power and control over the said Court. gore,
i ' g

That in view of the anomaly pointed out in the preceding point, it
necessitates to have recourse to the Constitutional and legal
requireménts for removal of such anomaly in due course of time. To
meet wit| said purpose, it apt to cite Clause (1) of Article 175 of the

Constitutilon of Pakistan as reproduced hereinafter: “(1) There shall bo 3
Supreme C?un of Pakistan, @ Hlgh Court for cach Province [and 2 High Court for the

Islamabad Capital Territory] and such other courts as may be establish by law.” When
the control of Court of D&S) established under by law already cited
above lies with the High Court, then it is quite befitting that control and
supervision of Consumer Court may be taken over by the High Court;

~ which is otherwise reasonable in absence of power with the government

about po‘sting of D&SJ to preside over such Court. For the sake of
further clfarification, it significant to point out that Consumer Court is not
an adminfstrative court within meaning of Article 212 of the Constitution
of Pakistah. So, the control and supervision of government of Khyber
Pakhtunkhwa over Consumer Court is not justified from any corner.

That besides absence of Constitutional apd legal justification with
governm¢ t to exercise control over Consumer Court, It is also against
the spiritl, of law i.e. Consumer Protection Act. Through Khyber
Pakhtunkhwa Act No. XVII of 2015, the forum of Director of industries
and Commerce, Khyber Pakhtunkhwa has been provided with powers
under sections 11B and 11C by the same amendment. Any person
aggr‘qeueo: from order passed by the Director, undej sub-section (1) of

_section 11A of the Act, has been provided with right of appeal before the

ConsumelrfCourt against such order, within meaning of section 17 of the
Act. Who will bring it in the logical domain that the same Director
judicially [subordinate to the Consumer Court has been vected with all
powers by the government to exercise administrative controf in affairs of
the Consumer Court which is superior judicial forum as regards the
Director?, Moreover, the Director besides his independent powers of

i ' .
, Paga-2-0f-3-
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inquiry i ;also under direction of Consumer Court within meaning of
Section 11C of the Act for the purpose of conducting inquiry.

{v) That the ?irector or any authorized officer of the Directorate has been
given a statutory role as complainant before the Consumer Court under
amended ‘Section 13{1)(d) of the Act. With this role, the exercise of
control by Directorate in administrative and financial affairs of Consumer
Court is ta;ntamount to placing 2 complainant at higher pedestal before
the Court against the respondent of his complainant. I} this role of the
Director:‘: is allowed to perpetuate, it will certainly disseminate the
impression of miscarriage of justice ang will ultimately result in
weakening the confidence of public at large in the Court.

With the foregoing points, the undersigned respectfully avers that it not
possihle for him to agree o the control of government over Consumer Court, Kohat
without objection. S:tanding with the objection, it is requested that Competent
Authority in the Peshawar High Court, Peshowar may graciously pass orders for
bringing the Consume;r Court in domain of supervision of High Court for the purposes
i of Articles 202 and 203 read with Article 175 (1) of the Constitution of Pakistan, for
] independence of saidECourt from the Executive, in thelarger public interest, please.

, ; (AHMAD SULTAN TAREEN)
o PRISIDING DISTRICT & SESSIONS JUDGE

CONSUMER COURT
KOHAT
Cnds:. No. 2 6% - qq JCC/KY . Dated: 14.07.2016
Copy to:-
1. The Seceeldry, lndus‘l.ries. Commerce and Technical Education Department, Peshawar.
: 2. The Secretary Homa & Iribal Alfairs Department, Peshawar.
. 3. The Socretasy, Law, Pa{liamunlaw Alialrs & Human flights Deparument, Peshawar.
1 4. The Sccretary, Finan Dapartment, Peshawar.
5. The Director Generﬂ:}hvbcr Pakhtunkhwa, Judiclal Academy, Peshawar.
/s. Al Sudges Consumer Courts, Khyber pakhtunkhwa. pMaxd on
7. The Private Secretory So Chicf Secretary, Khyber pokhiunkhwa, Peshawar.
t 8. The Director, lndusirleis and Commerce Dupariment, Khyber Pakhtunkhwa, Peshawar. /!
9. The Commissioner Kohat, Kohat. RS
10, The Regional Palice Offcr, Kohat Range, Xohat. A
11. The Deputy Commissioner, Xohat.
: 12. The District Pollce Officer, Kohat

13, The Assistant Director, CPC, Kohat:
14. The Industrial Devclopment Officer, Kahat.
15, Office File

* : (AHMAD'SUETAN TAREEN;
SRISINDING DISTRICT & SESSIONS JUDGE
CONSUMER COURT
KOHAT

PURTRRSURIWIR- SHR R

page-3-of-3-
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HAWAR HIGH CO URT

(AN communicalinns sk

Th-(.’ ' aduressed to the Replstmr Peshuwar
Wiph Court. PPeshawar and nal o an)

officipt hy nume,
Pes hawar _ oo 921014908
off: 9210135

IFax: 9210170

m.peshawnmtghenun.gnv.ph
Ihfo@peshawarhighcourt.cov.pk
phepsh@gmail.com

4
/Admn:

- The Dlﬁector Genéral, '
Khyben pakhtunkhwa Judlcial_ Academy,

Pesha\INar._

Subject: oM1
' G o] -3
!
Dear Sir, I
1 am directed to refer to your letter No.

and to say that Hon'ble the Chief Justice has been pleased to nomina
t

promoted District & Sessions Judges/Zilla Qaz
" Sincerely yours,
ADDITIONAL REGISTRAR (ADMN)

Dated Pesh the .é_..

Eadst: No30!3 "f) 62 _?!Admn:

Copy alongwith ericlo

—

Dated Pesh the | j2nb

313/KPIA dated 22.03.2016
te 17 newly

is, as per attached list, please.

} L —12016

sure forwarded to the officers concerned by name.

1
1
!
U Fara) Qopum GO ASom acto AP IAN] mralelmg dov
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ilst of Newly Promoted DSJs r@

A e s »u;.; A s Pchw"Wr;up: RS 3
S‘No.l?ghAMB@@c 'f“' F&lgeﬁ%z e NATION I ROST! Gxar] #F%*‘s. Yo%

ST SNV ALY

|
!
|
|
)

1 |Mr. Aurangzeb }|(hattak [udge, Consumer Court, Mardan

. Disst. & Sessions Judge / OSD, PHC,
2 {Mr. Muhammad Aamir Nazir Peshawar.

Presiding Officer, Labour Court,

3 [Mr. Aurangzeb ' nalakand Division at Swat
4 |Mrs. Muneera Abbasi ' Judge, Consumer Court, Haripur

! Judge, Anti-Terrorism Court, Matta
S [Mr.Aamer Naz: r Bhatd (Swat) (At Central Prison Mardan)
6 |Mr. Asad Hamei[ed Khan Judge, Consumer Court, Nowshera

it
7 [Mr. Tahir Mehr'nbod Judge, Consumer Court, Swabl

! ' Judge, Special Court, Peshawar
g |Mr.Muhammad Arshad (Under Protection Paklstan Act, 2014)

|
9 |Syed Kamal l-l}.lssain Shah District & Sessions Judge, Karak
10 {Syed Ageei Sh:ah judge, Consumer Court, Lakd

7
11 |Mr. Sohail Sheraz Noorsani District & Sesstons Judge, Dir {Lower)

12 |Syed Anees Badshah Bukhart judge, Consumer Court, Maunsehra

13 |Mrs. Rozina l?:ehman Judge, Consumer Court, Charsadda
14 |Mr. Muhamm:ad Naseem Judge, Consumer Court, Karak

15 |Mr. Aftab Aﬁ'idii ' Judge, Consumer Court, Chltral

16 {Mr. Ashfaque Tél Director P&D, PHC, Peshawar.

f
17 |Mrs. Nusrat Yasmeen Addl. Director, Federal judicial
Academy, Islamabad.

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.-pd!
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) e addresséd to e Reg*:trur Peshowar

T l ] ‘
i P SIIAWAR— I'IIGH COURT IllghCnurl.l'eslm\\-u. nulunllunny

{
15~
LD
o~

=

_| officiat by nune,

P Peshawm _ Swch:  0210149-58
. - ' &H’: iR MY

X 900170

vewvr.peshawdrhigicourt. LovpR
Info@peshawarhighicourl.gov. .ok

| : | | | B phepsh@gmall.com
| %v’”" 4 v |
o 8/ o\

Y,
'/galed Peshawar the 017 L‘ * OL'(O

MIT

SUBJECT: -

" All the Dislrict & Sesslons Judges,

Khyber § Pakhtunkhwa _ _ et EAN
All the Ex—Cadra Judicial Oﬂ'lcers, _ R 4

Khyber Pakhtunkhwa. .

‘MISBEH AVIOR AND UNPLEASANT ATTITUDE OF JUDICIAL OFFICERS -

* 1 am ditected lo refer to the subject clted-above and to say Institutions are made and

shaped by individuals and individuals,. in lum, by possesslng the traits of highest character. The
independence of judiclary dernand of all the ]Udlclal officers-(0 behava in a.manner belitiing of an-
umplre as it is the nee? of lhe day. A Judiclal officer should be God fearing, Iaw abiding, adslemious._

* truthful of tongua ‘wisalin OPmIOI'l cautious end Iorbearlng. paﬁenl and clam cornp!alely delached and

balancad, faithful to his words and mehculous inhis functlons

But un[:rlunalely Inslancas have come on’ the notice of Hon‘bie lhe Chiel Ju.l!ca about

misbshavior and unpleasant altitude of the ]udlclal officars Insida and nulsude the courl, which lamish
the [mag_a of lha concemed ]UdICIa! ofﬁcar as well a3 Inshtullon

" lamd ected lo ask you to improve your conductrbahavlnr Insida as well as oulsida the

couit and In future, If any complaint in respect of insulling | and unpleasanl bahavlor of ]udlcial officer is

reporied then strict ngd action wil be taken against him. _ [.CL

(Muhammad yub Khan)
REGISTRAR

wmwummamuwmummumlm
o ; "

|

WP4635P2020.;:_AHMAD RAZA SHAH VS GOVT CF PG176.pd!f



- . wma

o v o
N N .

e . ey

- e .ot

[ERNIETY

.
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-

OFFICE ORDER

————t

This Court
August,2015 to 30 August,2015 , due to summer V
officer/Officials will rerhain on duty on
cases and for other o'fﬂ

the date men

1a) business of the office.

S$.No. Name oi’ Ofﬁcén‘Ofﬂcials Designation
1. Sabir Shah Assistant.
Arshad lqbt‘h §iClerk
Mushtaq All . N/Qasid
2 Mohd: Arif | Assistant,
Salma SiClerk
!
Ishtiaq Ali N/Qasid
3. Zulfigar Ali Steno
N/Qasid

Afsar Khar

EndstiNo. Q (5

I:_Q:MM-CP Court.(M).

Copy of the above is forwarded tO;

1. PA to Director ]

Peshawar.

2. Administrative Officer Hgtrs: Office Peshawar

3. Assistant D‘I;’Gl:tor CPC Mardan.
4., The Ofﬂccr!?fﬂclals Concemed.
5. File NO.1/1-CP Court{M).

. AT OF DISTRICT SESSION JUDGE
co_nsumen PROTECTION COURT MARDAN:

will remain closed for its Judic
acation,
tioned algalnst them, to

ndustries & Commerce Khyber Pakhtun

Duty Roster.

10.8.015 to 16.8.015
«do-
-do-

17.8.015 to 23.8.015

-do-
.do-
24.8.015 to 30.8.015

-do-

Sd/-

Judge consumer C urt Mardan.
Dated._& 2015.

Khwa

{ Anwar Hussaln Khan )
Distrjct Session Judge Consumer Court

/,)Aﬁlv S

Mardan

L4
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[NDUSTRIES AND COMMERCE
KHYBER PUKHTUNKHWA, PESHAWAR.

No._ 4062 - € & /6/896-Dl-Admn Dated,a£/© 212015. 9;}
o b :

To

Subject:

Summer Vacation of your courts may kindly be intimated to this Directorate for information

please.

Endst; No.

{ The Judge Consumer Court, Peshawat... /
The Judge Consumer Court, Kohat.

o i
, 5:,»1 [ %’,ﬁ p ,//7
2. -
3. | The Judge Consumer Court, Banou.
4

i/ The Judge Consumer Court, D.IKhan.

/" | The Judge Consumer Court, Mardan. I ? 7
6. | Thel udge Consumer Court, Abbottabad.
7. l The Judge Consumer Court, Swat. '

SUMMER VACATIOT.

UMMER VACATION. co P
o
Kin!.ﬂy refer to the subject cited above and to request that the schedule of

oSl

Administrative Officer,
Hgqtrs Office, Peshawar

|
|
i - 16/896-D1-Admn Dated. 2015.

f

Copy for{.varded for information to PA to Director, industries & Commerce, Khyber
Pakhtunkhwa, Peshawar.

4

Administrative Officer, .
Hgtrs Office, Peshawar ¢
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{N THE COURT OF

DISTRICT SESSION JUDGE CONSUMER COURT MARDAN.

|
!
l
|
|
i
|

ND.-..Q.)::%.’..'_.J A/ ! '{GenerallC.Cnurt{M}. ' Dated., # 7 r2015.
- P
i

i
|
(%FFICEORDER. o . <N -

hb Court rautine work has distributed amongst the following official which Is

'naled against each with immediate effect.

Sal)lr Shah Assistant. Accounts/Attestation of photo coples as allowed by

i
the judge.
|
° 2 |Mohammad Arif Asstt: Reader/Kew cases taken & enter In relevant reglster
| Comgputer work Mardan District,
. o
3, Zulfigar Ali Steno Reader/New cases taken & enter In relevant register
Computer work &tassma District, Seiain
4. Arshad iqbal 5/Clerk  To Malntaln ail record, summen,wamnt,Dalw,Despat@
Etc.
5: Satma S/Clerk. To Maintain all record, summen,warrant,OaIry,Despatch
} Etc:
All the Officials are noted for strict compliance.

! JW’.
V { Anwar han)

Distsict Session Judge Consumer Court
Mardan.

af
H

.

Y

* v'?hm
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Now 3*’;{0 ’@!Mn:

The All eommunlcotinns sho
udiressed to the Reglstenr Peshowar

lS]:‘]'_,A\V_Al:t, HIGH COURT |itiah Court. Peshavurand not toany

P ) officind hy nnme.
esiiawar Txch:  9210149-68
orn 0210138

To:

Subject:

Dear Slr,

www.peshawarigheourt gov.pk
info@peshawarhightourt.gov.ph
phepsh@gmall.com
] .
Dated Pesh the 13! 21 12015
All the District & Sessions Judges/
Zilla Qakzls in the Khyber Pakhtunkhwa.
All the Judges In.Ex-Cadre Courts, 5
In the!Khyber Pakhtunkhwa. W
LOW DISPOSAL RATE L
1 B . . s

§

Iam Flrected to say that whiie perusing the preceding weekly, fortnightly and

monthly Institutlon}idl‘rpnsal reports of the subordinate Courts, It has been noticed that the
disposa! rate has been considerably decreased. Hon'ble the Chiéf Justice has shown great
concern and directeld khat the performance of Judiclal Officers mgar&lng disposal rate would
be reflected In their PERS.

1 am further directed to say that the guidelines provided for expeditious

dispensation of just.;lce under the Natlonal Judicial Policy are binding on al! Courts, therefore,
the Courts should imgrove thelr performance with regard to timely disposal of cases.

DN a0 QriusnOFAdes lenary\AT-S rverafNies tetimc o
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2R COURTS HELD ON 09-01-2013.

MINUTES OF THE !JﬂEETING OF JUDGES COMSUMER
: _

i

|
A meeting was held with the Director Industries 8 Commerce / Focal Person on

09.01.2015 at. 10: 30 AM, with the agenda 10 facilitate'consumer courts in
ulties being faced by the Learned

administration -of 1uLtice and to remove the diffic
District & Session_Juc}ges in the establishment and function of the newly established

Consumer Courts.  {. . :

. - B.I"
The follawing attendied the meeting - ' Sl P
] T RN o .

e Mr. Anwar Hussain Distt: & Sessions Judge Consumer Court, Mardan

tt: & Sessions Judge consumer Court, peshawar.

o Khwaja Wajihfuddin Dis

» Mr. Muhamn? d Adil Khan Distt: & Sessions Judge Cons-.‘mer Court, Swat

« Syed Zamrudi hah Distt: & Sessions judge Consumer Court, Bannu
e

i
« Mr. Shoaib Khan Distt: & Sessions Judge Consumer Court D.1.Khan

« Hafiz Naseem Akbar Distt: & Sessions judge Consumer Court, Kohat

+ Mr. Abdul {Rauf Jan Administ'rative Officer, Directorate of Industries and

Commerce r;eshawar.

The following issugs were discussed:-

i
1.  ESTABLISHMENT ISSUES.
] :

The Learnéd District and Sessions Judges, Consumer Courts pointed out

deficiency 'of staff in the courts, by stating that besides sanctioned posts, the

following posts are also required for administration branch besides Registrar -

i). 1 Senior Clerk
i),
iii). Dispatcher

v).] Naib Qasid

- tunior Clerk

It is also stated that for record room there shali be a record keeper / senior clerk,

|
Jumor Clerk /copier/exammer and a record hfter Process serving agency has also

to be estabhshed to be-headed by a Naib Nazir, Process Servers and baikiff.

WP4635P2020 AHMAD RAZA SHAH VS GOVT CF PG176.pdf
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Fhe Learneld Judges also informed the chair about lack of law-books and desired

‘hat sufficient amount may be placed in the budget for the purchase of law book,

magazine and journals etc. A proper library may be set-up with a Librarian.
That there shall be an information centre in the Consumer Courts t0 facilitate the

general pUbllC about their petition etc. with an in-charge/clerk. Further a well

trained Acd’)u ntant may be appointed in each court.
1

The Chair a!f.sured the Judges that SNE will be prepared and necessary staff will be

sent to Finfzmce Department for sanction. It was also informed that 02/3 staft

I 3 3
Jofficial have been posted in each court as stop-gap arrangement and remaining

appointment is in process. The learned judges complained that staff posted in the

courts unable to understand the procedure, Ianguage and legal terminologies,

causing them difficulties to run the affairs of the court smoothly. They desired

that recruitment shall be made on merit regional wise with the constant of

. concerned ljudges. However a common list/seniority list shall be maintained by

the Directorate. The Chair assured that all recruitments will be merit based and
the suggestion for inclusion of Judges/nominee in the appointment committee

M

wiil placeto the authority for consideration.

!
PURCHASE OF VEHICLES AND FURNITURE ETC.

£ OF VERILLES A e =

The learned judges pointed out about non-availability of vehicle as well as other
necessary article. The bills are not being processed at District Accounts Offices for

want of advance sanction. The chair informed participants that consumer courts

may purchase vehicles of 1300cc from the authorized dealers, for which an

amount ?f Rs.1800000/- for each vehicle is available in the budget 2014-15. It was

. informed tl'nat case regarding advance sanction has already been granted.

Besi.de sufftcuent amount has been allocated in the budget 2014-15 for purchase
of furnlture etc. The DDO utilize the same after fulfillment of codel formalities. it
was also! told that office timing is 08:00 AM to 04:00 PM and that the provinciai
governrn'ent have authorized holida\}s on Saturday and Sunday. The Courts may
follow the same. The winter and summer vacatioo will be availed as pe‘r Judicial
;alendar, as observed by the otHer courts. The Learned Judges may avail other .

leave, i.e. casual leave etc, as per entitlement by intimating the same to the

Directoriof Industries.

.
|
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All conimumnications should te
The addressed to the Regisirar Peshuwne

"PESHAWAR HIGH COURT | High Court, Pesiawar and not to nny

officlal by name,
Peshawar .  Exch: 921014968
54 Off: 9210136
Eax: 8210170
www.psshawarhighcoun.gov.pk
- Info@peshawarhighcourt. gov.pk
phcﬂsh@gmail.cum

Ristrict & Sesslons Judges/zilla Qazis In Khyber Pakhtunkhwa.

TR TN g, g M, R e E T T T e - e ——
BERS ey N T e A e gl Te e

I TR TR

Subject:

Dear Sir,
I am directed to say that in order to facilitate Bench, Bar, Litigants and other
steke hoiders and for generation of data to be employed in the software designed by the

MIS Branch of this Court, Hon'ble the Chief Justice has been Pleased to direct that
henceforth; : ‘ e T .

a. Al trial/Appeilate/Revisional Courts shall on institution and progressively ensure ¢
scanning ‘of pleadings/memo of appeal, revision/Judicial Files (criminal cases), i
Supportive decuments (Exhibits) etc,

b. In respect of pending cases, this process of scanning be complated  within
reasonable time depgnding on the pendency figures of individual courts.

€. All courts 'of first inétance on enterialning bail matters ought to scan the Police
lavestigation Record. . )

‘ d. For each case 9-separate FOLDER be maintalned In the dedicated computer of that
court. The scanned documents so generated, order sheets, evidence/statements,
statement of accuseﬁ, ordérs, judgments etc. be maintained therein and ought nat
be deleted. '.

e. In bail matters or appeal/revision the court of first instance shall on passing of bail
order/interl ocutory order transmit as soon as possible the soft record S0 generated
to the princlpal next higher court in hierarchy,

f. Towards DATA WARE HOUSING, at the District; this data be stored with the court
concerned, with the Senior Civil Judge and the District & Sesslons Judge concerned

. so that potential thel‘t/dest'ruction of record generated in s0ft be averted.

9. Towards, DJ'\TA AUTHENTICATION, all files so generated ought to be in reag only
protected format with a3 water mark, "COMPUTER RECORD REQUIRES
-AUTHENTICATION OF COPYING BRANCH". .

h. In case evidence/order/order sheet is recorded hand written it ought to be scanned.,

L. The District s& Sesslons Judges shall ensure adequate scanning facllities. In case of

. scarcity of funds demands be made at the earfiest. ‘

.. e -

Please ensure compliance of the above directions in letter & spirit.

7.

'3 Fel
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: . PESHAWAR HIGH COURT, PESHAWAR
- NOTIFICATION

Dated Peshawar th e N ’ g(i

Hon'ble the Chief )Justice has been pleased to

with ummediae e'ffect: -

" e

SUMMER (15" APRIL TO 14™ OCTOBER) i

. - —
¢ Gents: | White Shalwar Qameez with Grey Waist Coat and black shoes i
A ’ Ladies | White Shalwar Qameez with Grey Scarf (Dupatta) and black shoes

| - WINTER (15™ OCTOBER TO 14™ APRIL) N
| ' Gents: | White Shalwar Qameez with Grey Coat/Sweater and black shoes f
" Ladies | White Shaiwar Qameez wi:n Grey Sweater, Grey Scarf {Dupatta) and
k black shoes .

NOTE

1. All concerned shall also put 2 badge containing his name and
designation.

2. Wh:te Shalwar Qameez and Green Waist Coat shall be standord

] - uniform for Class-1v emp’oyces.

3. The drivers shall wear the uniform, already prescribed. ¢ banaTd
FR Lt

Dated Pesh the(ﬁ_!jizoaa

1. Ali the Princlpal Officers In the Peshowar High Court, Peshawar.
2. All the District & Sessions Judgeszu!la Qazis In the Khyber Pakhtunkhwa.

1 Copy forwarded to: -

All the AUATtonal Reglstrars ' ag-ias sawar High Court.
The PS to HCJ Peshawar High Court, Peshawar.
Ail the Prlvate Secretaries of this Court for placing the same before the Honble
Judges for their kind information.
8. Al the ARs{ﬁeaders/Head of Branches in the Peshawar High Court Pashawar.
..9.  The Director;(IT), Peshawar Hign Court, Peshawar.
'10. Yhe ProtocollOfficer, Peshawar High Court, Peshawar.
I 11, The PS to Registrar, Peshawar High Court, Peshawar . :
' 12. The PA to AR (Admn), Peshawar High Court, Peshawar. '
13. Website/Notice Boards.

O.\Faesd QoynwtGBUWearing of Gowns-Drers'Druss Cody 6
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The
PESHAWAR HIGH COURT
: Peshawar

Subject:”

Memo:

All commuuications shoufd e
addressed to the Registrar Peshawar
High Courl, Peshawar and not to any
official by nome.

Exch: 9210148-58
Off: 8210135
Fax; -9210)70

www.pashawarhlghcourt.gov pr )
info@peshawarhighcourt. guv.pk
phepsh@gmall.com

- — e N

I am directed to refer to the subject noted above and to say that

Hon'ble the Chief Justice has been pleased to direct that all the Judiciai Officers

.

Ict austerity measures to avoid unnecessary expenditures and

observe strict financial discipline to avoid wastage of public money.

Copy forwarded to the PSO to HC), Peshawar High Court, Peshawar.

s of HCS day

Alteater g,
©Rried M fdenaon {
SLURLe Dami '


mailto:lnfo@peshawBrliighcourigov.pii
mailto:phcp3h@Rm8li.com
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The : : All communications should be
addressed to the Registrar Peshgwar

IBESHAWAR HIGH COURT High Court, Peshiawar and not to any

official by fame.

Peshawar Exch: 9210143.08
™) o 9210136

. . info@peshawarhighcourt.gov.pk
i . o : phepsh@gmall.com

www.peshawartighcourt.gov.pk _l

To, E
l ‘
All I}:strlct & Session Judgesﬂl!aqa Qazis
Khyber Pakbtunkhwa,
Sub:
Dear Sir; !

Youri attention is drawn to the previous correspondence on the subject noted
above and 10 observe that the DSRs are not reéeivcd at this end regularly. It results in info
blackout thus proper facilitation cannot be carried out.

In case 1here is no actionable matter worth reportmg it may become worthless (o
send DSR, thus to avoid unnecessary dacwnentauon in partia} modification of ibid directive the
non receipt of DSRs would be presumed as if ﬁ(ﬁthing worth exist'to be reported 10 this office
Needless to mention that this présumption wo_uld. entail a liability as services discipline warranty

that al} matters worth conveying be promptiy placed before the competent authority.

Lastly, the channel of transmission of DSR ‘and its mode and manner is
simplified. it ouéhl to be carried on prescribed proforma enclosed via email to

i’}‘so@peshuwarhigh{:*ourt.gov.pk. .

www.peshawarhighcourt.gov.pk Inln@peshawarhlghpuurl.guv.pk phcpsh@gmall.com



http://www.pesn3warhlghcDurt.gov.pk
mailto:pso@peshawarhighcourt.gov.pk
mailto:lnto@peshaiv3fhlghcourLgov.pli
mailto:phcpsh@gmall.com

The ‘ All communications should be
' - | Bddressed to the Registrar Peshawar
hi:’ PESHAWAR HIGH COURT | High Court, Peshavwac and nut te iy
S - L ofMicial by name,
Peshawar

Exch: 9210149-58
Off: 9210135
Fax: 9210170
www.peshawarhighcourt.gov.pk
into@peshawarhlghcourt.gnv.pk
phepsh@gmaii.com i

PP . Sl Sl N 5

.. Y
4.

Subject: -

4

It has becn observed wilh great concern that certain employees of the P

eshawar High Coust,
Peshawar, its Benches, and that of District Judiciary,

Ex-Cadre and Special Courts / Tribunals 1n the
Khyber Pakiirunkhwa! do not abserve the official dress code notifi

ed vide this Court’s Nolification
No. U-86-111/233 & 236-J dated 10-09-2018 and 01-10-2018.
The Competent Authgrity has, therefore, been pleased to. direct that fi

nal warning may be issued 10
those officers / officia

Js who do not abserve official dress code. Failure to comply with may lead 10

punitive action.

ADDITIONAL REGISTRA {ADMN)
FOR REGISTRAR

Endst. No. & dated even: -

Copy of (he above is f‘?rwérded for information to; -

All the Principal Officers in the Peshawar High Court, Peshawar.
All the Private Secretary(s) to the Hon'ble Judge(s), Peshawar High Court, Peshawar
The P.S.0 10 Hon'bte the Chief Justice, Peshawar High Court, Peshawar.

The Private Sec'-rgtary to Hon’ble the Chief Justice, Peshawar High Co
The Private Seo!retary to Registrar, Peshawar High Court, Peshawar.

The Asst. Regig"lrar (Mgt.), Peshawar High Court, Peshawar.
The Garage Supdt. Peshawar High Court, Peshawar.
. : :

urt, Peshawar.

A ol o

ta convey the above orders
for compliance 10 ail

Class-1V Staff and Drivers.

www.peshawarhighcourt. gov.pk Info@pesh awarhtghcourt.gov.pk phepsh@gmall.com
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-JALALUDDIN—’Respthdént '

(a) Locus Poenitentiae-

P L D 1992 Supreme Court 207

L

Present: Muhammad Afzal Zullah, C.J.,, Abdul Qadeer Chaudhry and Wéli
Muhammad Khan, JJ _ :

THE ENGINEER-IN-GHIEF BRANCH through Ministry of Defence, Rawalpindi

an'dl'-?nother--Appellants
Versﬁg
! |

* Civil Appeal No.202 of 1988, decided on 19th January, 1992.

{On appeal from the judgment and order dated 5-7-1987 of the Federal Seﬁice Tribunal,
Islamabad in Appeal Noi453(R) of 1984).

- -—-Principal of---Application---Order in question which was incorrect had already been’
‘acted upon---Principle of locus poenitentiae would not be applicable.

_(b) General Clauses Art (X of 1897)--

--S.21 ---Authoritjf which can pass an order, is entitled to vary, amend, add to or to rescind
that order. : ‘

(¢) Locus Poenitentiae-

--Principle of----Locus poenitentiae is the power of receding till a decisive step is taken
but it is not a principle of law that order once passed becomes irrevocable and past and
closed transaction.

Locus poenitentiae is the power of receding till a decisive step is taken. But it is not a

principle of law that order once passed becomes irrevocable and it is past and closed
transaction. If the order is illegal then perpetual rights cannot be gained on the basis of an

illegal order. In the present case the appellants when came to know that on the basis of
incorrect letter, the respondent was granted Grade-11, they withdrew the said letter. The

principle of locus poenilltentiase would not apply in this case. However, as the respondent
had received the amo it on the bona fide belief, the appellant is not entitled to recover
the amount drawn by the respondent during this period when the letter remained in the

field.

'(d) Locus Poenitentiaé€

---Principle of--- Recovery of amount paid on basis of incorrect order and the recipient
had received same on albona fide belief that he was entitled to it---Payer was not entitled

to recover the amount from the payee during the period when incorrect order remained in
field and principle of locus poenitentiae would be applicable to the case.

; _
Ch. ljaz Ahmed, Dy. A.-G. instructed by Manzoor Tiahi, Advocate-on-Record for
Appellants. ' .

Ch. M. Ikram, Alkdvocate Supreme Court and K.E. Bhatti, Advocate-on-Record for
Respondent. . '

Date Of hearing: 10th December, 1991.
|

JUDGMENT
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i
|
i

ABDUL QADEER CHAUDHRY, J.— This appeal by leave of the Court is

| N‘ directed agamst the judgment of the Federal Service Tribunal dated 5-7-1987.

The facts of the case are that respondent Jalaluddin was appointed as Draughtsman Class
'C' in the M.ES. Dep'lrtment on lst of March, 1971. On the implementation of the
National Pay Scale w1th effect from 1st March, 1972, the respondent was placed in
National Pay Scale Nb 5. As per rules, the respondent qualified the departmental
promotion exammatmn from Draughtsmen Class 'C' to Draughtsmen Class 'B' in May,
1976. He was promoted to Draughtsmen Class 'B' on 15-5-1976. On 8th of May, 1974,

the Ministry of Fmance issued an Office Memorandum which reads as under:--

“It has been decided that in the case of Engineering Diploma holders and technical

draughtsmen employed under the Federal Government the enhanced pay scale

shail be as folloWs -

{a) NPS-11 shall be allowed for posts for which the prescribed qualiﬁcotiop-‘f.'or-

direct entry is |Matriculation plus 3 years diploma course in any branch of
engineering from a recognised institution.

{b) NPS-11 shall also be allowed for posts of draughtsmen requiring for direct
recruits the educ;:ational qualification of Matric with 3 years diploma course,

(c) The promotees to posts (a) and (b) above shall get the same NPS as direct
recruits irrespective of their educational qualification."
{

¥
!

According to respondefnt, he was allowed National Pay Scale 11 with effect from 13-5-
1976. He stated at the time of hearing that he was granted the National Pay Scale 7, on

13-5-1976. Tt means, on the same day, he was given escalated pay scale from 7 to 11. (If .

the contention of the appeliant be accepted, then he was granted this Scale No.11 on 13-
5-1976). The perusal of letter dated 8th May, 1976, clearly shows that National Pay Scale-
11 was allowed to all promotees irrespective of their educational qualifications. Thus the
qualification for prometion as contended by the department of the appellant, was done
away by this Notlﬁcatlon Under the Recruitment Rules, the qualification for direct
recruits of Draughtsmen is Matric. The Certificate of Draughtsmanship from the
recognised institution and there is no dispute between the parties about the qualifications
for appointment of Grades 'A' and "B’ of the Draughtsmen, as direct recruits.

The Draughtsmen Ciass 'A’ were allowed National Pay Scale No. 9' with effect from 1-
3-1972. They were plat:ed in National. Pay Scale No. 11 with effect from 1-5-1974. If the
contention of the respondent is accepted then irrespective of their qualifications and
experience, both categones of Drughtsmen would get National Pay Scale 11. This is to
our mind, against the prmc:lple of fairness and justice. By the letter dated 24th May, 1976,

the Finance Division stated that NPS-11 shall be allowed to the post for which the
prescribed qualtﬁcauon for direct entry is matriculation and three years' diploma course
in any branch of engu’reenng from the recognised University. However, relaxation was
made for those who had been appointed/recruited directly without the requisite
qualification, by the competent authorities, in consideration perhaps of their practical
experience. They wereialso allowed NPS-11. There is no reference in this letter that Grade
'B' is also entitled to the same National Pay Scale. In the letter dated 12-10-1977 issued
by MA.G., Rawalpmd1 it has been stated that for the post of Draughtsmen 'B' grade of
M.E.S., the minimum qualification is Matric plus Certificate from a recognised institution
in Draughtsmanship. Accordingly, it is clear that Draughtsmen 'B' Grade of M.E.S. being
not Diploma-holders, | whether appointed direct or promoted form 'C' Grade are not
entitled to NPS-11.

| By letter dated 27th FF'ebruary, 1984, MAG directed to recover the overpayment for the-

last 12 months from the date it was challenged. The letter dated 12th October, 1977, was
cancelled on 28th November, 1977, by the. Engineer-in-Chief Branch, Rawalpindi.
Similarly, on 18-5- 1982, it was stated that incorrect fixation of pay of Draughtsmen Grade
'B' in Grade-11 has been carried out and this was not in order. It was directed that all the

i
i
i
]
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ca,,'s,es be reviewed and ;necessary refixation may be made out. The facts narrated above,
* make it clear that the respondent was never promoted to NPS-11 and no decision of the

competent authority has been placed on record to substantiate the contention of the
respondent about his fixation in NPS-11. He was not properly and legally allowed the
Grade-11. The respondent challenged the action of the appellants in an appeal before the
Federal Services Tribuhal. The appeal was allowed. The reasons which weighed with the
learned Tribunal are as|follows:--

"Be that as it may however, it is a well-settled legal position that a public authority
which can pass;an order, is empowered to vary, amend or rescind that order. But
this power to recede can be exercised only till a decisive step to carry out that
order is taken. If, however, the order has been Oven effect to, so that no locus
poenitentiae is left, there will be no occasion for exercise of such power. Thus the
power to amend or cancel an order cannot be carried into effect if the order has
been acted upon. In the present case the pay of the appellant was duly fixed in
NPS-11 in 1976 which was being paid to him for about seven years. Therefore,

the departmental authorities had no valid power of receding the orders of fixation

of the appellant s pay in NPS-11 which was fully carried into effect Consequently
we held that the impugned action is incompetent and unjust.’

1t is therefore, clear tha
that respondent was n
principle of locus po

it the Tribunal has also not disputed the contention of the appellant
ot entitled to be fixed in Gra.de-11 of National Pay Scale. The
enitentiae was invoked by the learned Tribunal in aid of the

respondent. Havmg gone through the facts of the case, we have come to the conclusion
that this principle is not attracted in the present case. Addltlonally, under section 21 of

~ the General Clauses Act, the authority which can pass an order, is entitled to vary, amend,

add to or to rescind that order. The order under which the payment was made’ to the
respondent had no sanction of law. Locus paenitentiae is the power of receding till a
decisive step is taken! But it is not a principle of law that order once passed becomes
irrevocable and it is past and closed transaction. If the order is illegal then perpetual rights
cannot be gained on the basis of an illegal order. The appellants when came to know that
on the basis of mcorre]ct letter, the respondent was granted Grade-11, they withdrew the

said letter. The prmc1ple of locus paenitentiae would not apply in thlS case. However, as

the respondent had recelved the amount on the bona fide belief, the appellant is not
entitled to recover thelamount drawn by the respondent during the period when the latter
remained in the field. Learned counsel for the appellants had submitted that the appellants
had drawn Rs.12, 890 86 (Rupees twelve thousand, eight Hundred, ninety and paisa
eighty-six only) dunng this period but the Engineer-in-Chief had dirécted the recovery of

Rs.1,860.00 only (Ruj
consider that as far as
of locus paenitentiae

pees one thousand, eight hundred,’ snxty and paisa nil only). We
the recovery of the amount in question is concerned, the principle
would be applicable and the appellants are not entitled to recover

* the amount. The appellants have themselves taken a liberal view and the recovery of only

12 months is being made.

For the reason
Tribunal. However,
thousand, eight hundr
no order as to costs.

M.B.A/E-24/8

s stated above, WC accept this appeal and set aside the order of the
the appellants would not recover even Rs.1,860 (Rupees one
ed, sixty and paisa nil only) from the respondent. There would be

Appeal accepted.




1981 SCMR 523
;"‘w’r
/] A . ' :
Pretent : Aslam Riaz Hussain, Karam Elahee Chauhan and Nasim Hasan
Shah, JJ : '
\

Raja'MUHAMMAL'I NAWAZ-Appellant

Versus

i

GOVERNMENT OF THE PUNJAB-Respondent

Civil Appeal No. 164 of 1979, decided on 11th March, 1981.

(On appeal from the judgment and order of the Punj.ab Service Tribunal, dated
25-2-1979, in Serviczie Appeal No. 93/78).

(a) Punjab Civil Servants Act (VIII of 1974)-

--- 8. 10--Aninim rcleveriendi or loco poenitentiae, principle of Reversion--
Recall of appointment order-Petitioner, Government servant, appointed by
competent authority jand such authority competently relaxing rule as to such
appointment on condition of certain undertakings and surrender of certain rights
by appointee and zi'ippointee duly fulfilling such conditions-Reversion of
petitioner to a lower post-Held, not justified in circumstances--Impugned order
even if a recall ordél-:r, as alleged by respondent, after fulfilment of relevant
conditions and undertaking by petitioner no animus revertendi left on part of

authority concerned fo recall earlier appointment order.-[Civil services].

Shahbasz. The crown P L. D 1955 F C 46 ; Lt. Col.-G. L. Battacharya v. The
State PL D 1964 S C 503 ; Pakistan through the Secretary, Ministry of Finance
v. Muhammad Himayatullah Farukhi P L D 1969 S C 407 arid the State v.
Muhammad Ismail 1980 S C M R 268 ref.

* (b) Punjab Civil Servants Act (VIII of 1974)-

—— S. 10-Probation-Reversion-Animus revertendi or loco poenitentiae,
principle of Petitioner appointed by competent authority after , relaxing
relevant rule compeltently and appointment made subject to certain conditions
and such conditions fulfilled by appointee-Sub- r, sequent reversion of
petitioner to a lower{post, held, not justifiable. on plea of petitioner having been
appointed on probation and services of. probationer could be terminated
competently-Case, held further not.a case of termination of service but one
pertaining to domah!1 of principle of animus revertendi, i.e. recall of basic order
of appointment, and required to be decided with reference to such principle
alone and not on basis of S. 10, Punjab Civil Servants Act, 1974--[Civil

services].

Raja Muhammad Akram Advocate Supreme Court and Muhammad Adam,
Advocate-on-Record for Appellant. '

Shujauddin Quresi,| Advocate Supreme Court for Advocate-General (Pb) and
Sh. Jjaz
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N Advocate-pn—Recordlfor Respondent.

Date of helfring : 11th'i March. 1981.

JUDGME‘NT %

KARAM ELAI-IEEf CHAUHAN, J.-Leaving aside the unnecessary details it
will be sufficient for the purpose of the present judgment to state that the
petitioner who was working as a Section Officer in the Punjab Civil Secretariat
was offered a post of an E. A. C. in P. C. S. (Executive Branch) by a letter dated

27-1-1975 which realds' as follows :-

"Reference your representation dated the 20th October. 1974, addressed to the
Chief Minister, Punjab, on the subject noted above. s

(2) 1t has beet: deciclled to appoint you as an E. A. C. on the express condition -

that you would not claim any benefit for the service rendered by you as Section
Officer in the Punjab Secretariat and your seniority in the cadre of E. A. Cs.
would be counted from the date of your actual appointment. Accordingly this
offer is hereby made to you subject to the availability of a vacancy. This offer
would not in itself entail any commitment on the part of the Government for
your appointment as E. A. C. In case these terms are acceptable to you, your
acceptance should be sent so as to reach this Department within a fortnight of
the receipt of this communication along with necessary undertaking that you
will not claim seniojrity from a earlier than your date of joining, failing which it
shall be presumed that you are not interested in your appointment as E. A. C."

2. The appellant cofnveyed acceptance of the above offer on 5-2-19 7 5 (page
17 of the paper book) where after a regular appointment notification was issued
on 7-3-1975, whichl is reproduced below :-

| "Government of the Punjab Services
I and

. General Administration Department.
! Lahore, the 7th March, 1975.
NOTIFICATION

No. 2-4/72 _(SOPY).—The Governor of the Punjab is pleased to order in
relaxation of Rulés the appointment of Raja Muhammad Nawaz, Section
Officer of the Punj]ab Civil Secretariat, as Extra Assistant Commissioner.

(2) He shall remain on probation as prescribed under rule 8 of the "PCS"(EB)
Rules, 1964 and|will be required to complete training and pass such
Departmental examinations as may be prescribed front time to time. He shall
be governed by "PCS™(EB) Rules, 1964 and other rules, regulations and
instructions applicable to his service has in force heretofore and issued in future.

(3) The Governor of the Punjab is further pleased to order that Raja Muhammad

Nawaz shall be tréated as direct recruit of 1975 in the cadre of Extra Assistant

Commissioners and will not be entitled to seniority prior to his actual date of
taking over. i :
' |
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B (4) Raja. Muhamma;id Nawaz, on appointment as an Extra Assistant
/~"Commissioner, is hereby posted as Extra Assistant Commissioner (UT),
~ Rawalpindi. ! "

(Sd.) By Order of the Governor of the
Punjab
. Prof. M. Rashid,
Additional Chief Secretary to
Government, Punjab."

3. It appears that the Governor of the Punjab at a latter stage reverted the
appellant to his previous post of a Section Officer by a notification dated 13-7-
1976 which stated that:- | ST

C &y FTUDAN
"The Governor of thvi;e Punjab is pleased to order that Raja Muhammad Nawaz,
E. A. C., presently posted at Gujranwala, shall stand reverted as Section Officer
in the Punjab Civil Secretariat with immediate effect. |

fag iiell

(2)He should report to the Services, G General Administration and Information
Department for further posting.”
]

4. The appellant chajllenged the aforesaid order by an appeal before the Punjab
Service Tribunal, but without any success as it dismissed on 25-2-19,9 on the
ground that the Goivernment has rather done a favour to the appellant by
providing him with a job of Section Officer because according to the Tribunal
the appellant was still on probation and his service could have been terminated
without issuing any jnotice.

5. The appellant has %now come up in appeal to this Court by special leave which
was granted on 2-12]--1979. The leave granting order reads as follows:-

"t is argued that the| petitioner was appointed in the P. C. S. (Executive Branch)
as an E. A. C. in "relaxation of rules” and was treated as a "direct recruit” as per
order of the Government of the Punjab Annexure "C' at page 20 of the Paper
Book). There beingino defect in that appointment and as a matter of fact none
having been found by any forum and there otherwise being no fault or
misconduct on the]i part of the petitioner, he could not have on the facts and in
the circumstances of this case, been reduced in rank or reverted as a Section
Officer, especially; when the petitioner had agreed to and fulfilled the
conditions of the said appointment which left no animus revertendi on the part
of the Department {o pass the impugned order of reversion. The point raised is
 of considerable importance of a public interest and is likely to effect a large

number of cases of this nature.

Lea\;e to appeal is grénted. Security Rs. 500. Early hearing."

6. The original record of the case was produced before us by the Departmental
Representative and its perusal showed that the basic appointment of the
appellant as an E. 4. C. did not suffer from any lack of competence on the part
of the concemned dppointing authority. It further appeared that the aforesaid
appointing authority had the power to make .A the appointment in relaxation of
rules, and he competently relaxed the same on condition of certain undertakings

and surrender of cértain right which were contained in the appointment orders
; .

|
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and\which were du]gy fulfilled by the appellant as above-stated. These facts
stood proved from the record and were also admitted by the learned counsel for
the respondent. In these circumstances we asked the learned counsel for the
respondent as to how the reversion of the appellant was brought about. After
referring to the file he submitted that it was just a recall of the earlier
appointment order off a competent authority by the successor of that authority
on the assumption that the earlier appointment should not or could not have
been made. If this is so then the so-called "recall” order suffers from an inherent
defect vise and mist.fi'ike both of law and fact which will vitiate the same. In this
context, the plea raised by the learned counsel for the appellant would also have
force that after the fulfilment of the relevant conditions e and undertaking by
him there was left no animus revertendi on the part of the authority concerned
to recall the earlier appointment order. For the principle and situations when an
order can be recalled reference may be made to Shahbaz v The Crown (P L D
1955 F C 46), Lt. Col. G. L. Battacharya v. The State (P L D 1964 S C 503),
Pakistan, through |the Secretary, Ministry of Finance v. Muhammad
Himayatullah Farukhi (P L D 1969 S C (Pak.) 407) and The State v. Muhammad
Ismail (1980 S C M R 268). As the law on the principle of animus revertendi
or loco poenitentiae|stands authoritatively settled by the aforesaid judgments of
ibis Court, we do not feel the necessity of dilating any further on the subject
aforesaid and it will be sufficient for our purpose to state that on the peculiar
facts and the circumstances of this case the order of recall was without lawful
authority. '

7. When confronted with the above situation learned counsel for the respondent
submitted that as the appointment of the appellant as an E. A. C. was on
probation therefore{under section 10 of the Punjab Civil Servants Act (VIII of
1974) his service could have been terminated by the Government. C It may be
pointed out that this is not a case of termination of service but it pertains to the
domain of the principle of animus revertendi or loco poenitentiae as above-
stated viz. of the rclL,call of basic appointment order, and on the facts and the
circumstances hereinbefore mentioned, it has tot be decided with reference to
that and that princi]":vle alone, because, the original file shows that the authority
concerned too did not purport to act under section 10. '

8. The result is that this appeal is accepted. The order of the Punjab Service
Tribunal dated 26-2-1979 is set aside and the impugned order of reversion of
the appellant dated| 13-7-1976 is declared to be without lawful authority and of
no legal effect against him. There shall be no order as to costs.

Appeal allowed.

------
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Present : Hamoodur Rz?hman, C. Js, Muhammad Yaqub Ali, Sajjad Ahmad, Abdus 2017
Sattar and M. R. Khan; JJ

PAKISTAN, THROUGH THE  SECRETARY, MINISTRY OF
FINANCE-Appellant '

versus !
MUHAMMAD HIMAYATULLAH FARUKHI-Respondent

Civil Appeal No. K-22 of 1967, decided on 6th June 1969.

|
(On appeal from the judgment and order of the High Court of West Pakistan, Karachi
Bench, Karachi, dated the 11th January 1966, in Writ Petition No. 373 of 1962).

Government servant-Principle of locus poenitentiae (power of receding till a decisive step
taken) is available to Government or relevant authorities-Authority competent to make
order has power to undcl: it-Order, however, cannot be withdrawn or rescind ed once it has
taken legal effect and certain rights created in favour of any individual-General Clauses ...
Act (X of 1897), S. 21. - R

Gpgaeth Gvait

9

| s
H, who was a permanent member of the Madras Civic Service, on migration to Pakistan
was appointed in the} General Administrative Reserve, shortly called G. A. R. on

- assurance held out to him that he would get a starting salary of Rs. 1,000 p.m.

Subsequently a formal Ioffice order was issued on 6-11-48 fixing his initial pay at Rs. 620
with a specific mention that it was without prejudice to his representation for fixation of
his initial pay at a higher level. His representation was tumed down by the Prime Minister
of Pakistan on 11-4-58. He, however, continued to press his representation and it was
finally accepted by thé. President of Pakistan on 1-10-59. A communication was issued
by Secretary to the President and it was endorsed to the Secretary, Railways and
Communications: The1; President, however, on 26-8-62 withdrew his order of 1-10-59. H
thereupon filed a writ _?petition in the High Court and the High Court held the subsequent
order of the President!dated 26-8-62 to be without lawful authority and of no effect. On
appeal by the Government, the Supreme Court upheld the order of the High Court. The
main judgment was délivered by Sajjad Ahmad, J. with whom all other Judges agreed but
his Lordship M. R. I<j£ha.n, 1., while concurring in the order proposed by his Lordship
Sajjad Ahmad, J., gave reasons in support of that order somewhat different. The
respective reasons adxjranced by their Lordships are as follows:

Per Sajjad Ahmad, J. (majority concurring)-
|

There can hardly be a'iny dispute with the rule that apart from the provisions of section 21

of the General Clauses Act, locus poenitentiae, i.e. the power of receding till a decisive

step is taken, is available to the Government or the relevant authorities. In fact, the

existence of such a power is necessary in the case of all authorities empowered to pass
orders to retrace the wrong steps taken by them. The authority that has the power to make
an order has also thejpower to undo it. But this is subject to the exception that where the
order has taken legal effect, and in pursuance thereof certain rights have been created in
favour of any individual,, suchan order cannot be withdrawn or rescinded to the detriment
of those rights. In the present case, the order fixing the basic salary of Rs. 1,000 per
mensem for the resp!ondent Himayatullah Farukhi was made by the President on the 1st
of October 1959, when the 1956-Constitution had been abrogated and the country was
governed by the Lav!vs (Continuance in Force) Order, 1958. Under clause (11) of Article
6 of that Order, which was introduced by the Laws (Continuance in Force) (Sixth
Amendment) Order} 1960, it was provided that nothing in that Article or in any rule or
enactment relating {o conditions of service, shall be construed to limit or abridge the
power of the Presidf;nt or 2 Governor to deal with the case of any person in the service of

H
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Pakistan in such manner as may appear o him to be just and equitable provided that where
~~anything in this Article or in aty such rule or enactment is applicable to the case of any
person, the case shall not be dealt with in any manner less favourable to him than that
provided by this Article or the rule or enactment. Acting under this provision the President
 in the exercise of his supra-constitutional powers fixed the salary of the respondent at Rs.
1,000 per mensem, notsl')vithstanding the fact that his earlier representation for the same
purpose had been rejected by the Prime Minister of Pakistan. The order of the President
was duly communicated to the Ministry of Communications and the respondent, and its
implementation thus ensured became a part of the terms and conditions of the service of
the latter (Himayatullah Farukhi) relating to his remuneration. By the time that the
President made the second order on the 26th of August 1962, revoking the earlier one,
the Constitution of theil Islamic Republic of Pakistan, 1962, had been enforced which
contained a protective provision in Article 178 thereof, that the terms and conditions of
service of a person in the service of Pakistan as regards his remuneration and age, shall
not be varied to his disadvantage. The President's subsequent order was, therefore, void

on that basis. _} '

The. second contentionithat the first order of the President suffered from the infirmity of
not having been made in consultation with the Ministry of Finance as required by rule 10
of the Business Rules d1950), is without any practical effect.

" Even if the Finance Mmistry had not been consulted, it did not have any effect on the
validity of the President’s order.

Shahbaz v. The State PL D 1956 F C 46 and Lt.-Col. G. L. Bhattacharya v. The State
and 2 others PL D 1964 S C 503 ref. '

Per M. R. Khan, J.-

It would be useful to e%xamine the state of law obtaining at the material time, namely, the
1st October 1959 on which date the President accepted the representation of Mr. Farukhi.
Pursuant to the Martial Law Proclamation of the 27th October 1958, the President made
the Laws (Continuan{:e in Force) Order, 1958. By Article 4 of this Order, all laws and
rules in force before the abrogation of the 1956-Constitution, other than the ones excepted
in that Article, were kept alive. Thus, the Rules of Business as in operation before the
abrogation of the 1956-Constitution continued to remain in force. Neither the Laws
(Continuance in Forée) Order, 1958, nor the Constitution of 1956 conferred upon the
President any plenary, power to deal with the case of any person in the service of Pakistan
in the manner appearing to him to be just and equitable. Such plenary power was available
to the Govemor—GeneEral and Governors under section 241 (5) of the Government of India

Act, 1935.

A provision, like the provision of the said section 241(5), was incorporated in the Laws
(Continuance in Force) Order, 1958, for the first time on the 25th October 1960, by an
amendment of the said Order. By that amendment, clause (11) was added to Article 6 of
the Laws (Continuance in Force) Order.

As the said clause (111) was introduced by an amendment on the 25th October 1960, the
power under that clause was not available to the President when he made an order on the
ist October 1959, fixing the salary of Mr. Farukhi at Rs. 1,000 p.m. The President,
however, had power at that time to deal with the case of a Government servant in the
exercise of his executive authority conferred by Article 41 of the 1956-Constitution, but

that power was exertisable in accordance with the provisions of the Rules of Business.

i
Rule required consQitation with the Ministry of Finance before settling the terms and :
conditions of service of a Government servant if such terms and conditions were to affect
the finance of the Federation. This was the state of law at the relevant time.
- :
Although consultation with the Ministry of Finance is obligatory under rule 10 of the
Rules of Business i];tl a case involving financial implication, the said rule, in the facts of

:
i
i
i
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thé present case, does not appear to stand in the way of Mr. Farukhi's right to get an initial

1

““saliry of Rs. 1,000 p.m. as allowed by the President. As already stated, Office Order No.

79/Adorn., dated the 6“‘|' November 1948, fixing the initial salary of Mr. Farukhi at Rs.
620 p.m. in the scale of Rs. 550-3 5-900-40-1100 was issued with the concurrence of the
Ministry of Finance. In that Office Order, it was clearly stated that the fixation of pay as
above was "with out prejudice to his representation to the Cabinet Secretariat for fixation
of hii initial pay at a higher level in the stage”. Thus. the said Office Order issued with
the cancurrence of the Ministry of Finance, permitted Mr. Farukhi to get his initial salary
fixed vy representation to the Cabinet Secretariat. Mr. Farukhi made a representation to
the Pr}?sident who, besides being the executive head, was the head of the Cabinet
Secretariat. Thus the reﬁresentation made by Mr. Farukhi to the President, the head of the
Cabinet Secretariat wasl entirely in accordance with the clearance given to him in the
Office Order No. 79/Ador., dated the 6th November 1948, issued with the concurrence
of the Ministry of Finahce. That being so, the Ministry of Finance could not turn round
and say that the President's order should be recalled as that Ministry had not been
consulted. i
‘Whenever a case invol{ies expenditure from the Central Finances, consultation with the
Ministry of Finance is obligatory under rule 10 of the Rules of Business. If that be not so,
the Central finances might be adversely effected by an order of any officer of any rank
who is empowered under the Rules of Business to issue orders in the name of the
President. Rule 10 of the Rules of Business is a safeguard against such risk. In the present
case, however, the question of non-compliance with rule 10 of the Rules of Business does
not arise inasmuch as Mr. Farukhi moved the head of the Cabinet Secretariat exactly in
accordance with the co}ncurrence of the Ministry of Finance.

|
Shah Jamil Alam, Senior Advocate Supreme Court instructed by Shafig Ahmad, Senior
Attorney for Appellant.

Saiyed M. Sadigq, Advbcate Supreme Court instructed by Ghulam Ali Memon, Attomey
for Respondent.

Dates of hearing: 13thiand 14th May 1969.

JUDGMENT

SAJJAD AHMAD, J.-The Government of Pakistan has preferred this ap
jeave, against the de(f[:ision of a Division Bench of the High Court of West Pakistan,
Karachi, made in writ jurisdiction, whereby the order of the President of Pakistan dated
the 26th of August 1962, withdrawing his earlier order of the 1st of October 1959, made
in favour of the respondent Muhammad Himayatullah Farukhi (now dead and represented
by his legal heirs), fixing his basic salary at Rs. 1,000 per mensem with effect from the
8th of June 1948, wasE held to be without lawful authority. The brief facts are as follows:-
|
Mr. Himayatullah Faftﬁ(hl who was a permanent member of the Madras Civil Service, on
migration to Pakistan, was appointed in the General Administrative Reserve
(abbreviatively called G. A. R.) He joined service in the Ministry of Economic Affairs on
the 8th of June 1948,5011 the assurance allegedly given to him that he would get a starting
salary of Rs. 1,000 per mensem in the time scale applicable to the G. A. R. Service.
Subsequently, a formal office order was issued on the 6th of November 1948, fixing his
initial pay at Rs. 620§per mensem in the scale of Rs. 550-35-900-40-1100 with a specific
mention that it was without prejudice to his representation for the fixation of his initial
pay at a higher level. His representation was turned down by the Prime Minister of
Pakistan on the 11th lof April 1958, except that he was given the benefit of doubt for the
loosely-worded ordei' of his reversion at one stage as Under-Secretary and it was directed
that he was to be treated as Deputy Secretary during the period of his reversion as
Under-Secretary. Hi%nayatullah Farukhi, however, continued to press his representation
which was finally accepted by the President of Pakistan on the 1st of October 1959. A
communication was iissued by Mr. Q. U. Shahab, Secretary, to the. President, conveying

the President's .:order as follows:-
i
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| ]iof Mr. Md. H. Farukhi, for re-fixation of his pay.
|
|

President's Secretariat
| i (President's House).

Agreeing wih the views of the Communications Ministry, the President has accepted the
appeal of Mi. M. H. Farirkhi for re-fixation of his basic pay in G. A. R. at Rs. 1,000 p. m.
effective from 8-6-1948 inciuding payment of arrears and has directed that further
necessary action may be taken by the Ministry of Railways and Communications (C & T
Division) indirect consﬁ.lltation with the Ministry of Finance."

The communication was endorsed by the President's Secretariat to the Secretary,
Railways ard Communications, who, in turn, endorsed it to the Deputy Secretary,
Establishment. The pho'tostat copy of the communication at page 13 of the record, shows
that it bears the signatures of Mr. Farukhi which he appended on it on the 7th of October
1959, in token of the [receipt or information of that communication. The Ministries
concerned failed to implement this order which led the respondent to file a writ petition
in the High Court whi%:h was met with the plea that the President had on the 26th of
August 1962, withdrawn his order of the 1st of October 1959. As already stated above,
the High Court has found the subsequent order to be without lawful authority, on the main
ground that it was passed without affording an opportunity to the respondent Himyatullah
Farukhi, of being hear}i, although as alleged by -the Government, the decision of the
President was based 0151 question of fact and circumstances, including certain questions
relating to the grant of Provident Fund and fixation of his pension on account of his past
services in Madras. A further direction was made in the judgment of the High Court that
it was up to the Centra] Government to give 2 hearing to the petitioner if it still intended
to rescind the order passed on the 1st of October 1959.

Special leave to appeal was granted by this Court on the 28th of March 1966, to consider
the contention of the Government that the order of the 1st of October 1959, did not create
any -vested right in the respondent as it had never been communicated to him.

Mr. Shah Jamil Alam, the learned counsel for the appellant, has urged before us that the
order of the President dated the 1st of October 1959, had not become effective as it was
not duly communicated to Mr. Himayatullah Farukhi. It was also argued that the
President's order ﬁxin‘g the respondent's salary at its. 1,000 per mensem suffered from a
flaw as it had not been passed in previous consultation with the Ministry of Finance, in
terms of rule 10 of the ERules of Business of the Government of Pakistan (1950), although
the action directly affected the--finances of the Federation. The first contention has to be
rejected outright in view of the facts already mentioned. The order of the President as
conveyed by his Secretary was forwarded by the Establishment Secretariat to the Ministry
of Communications and Railways which, in due course, was received by the respondent
as per his signatures on that order. We cannot accept the suggestion of the learned counsel
for the appellant that the respondent somehow surreptitiously managed. to sign this
communication whicl? was received in the Ministry of Communications in token of its
receipt by him. The jargument of Mr. Shah Jamil Alam, that since the order of the
President was not communicated to the respondent "locuspoenitentiae", i.e., the power of
receding was availabl}e to the President to revoke the order, was based on two decisions
of this Court from which he sought to derive support. The first is the case of Shahbaz v.
The State (P L D 1956 F C 46) in which the Government had ordered the remission of
the prison sentence of Shahbaz with: effect from the 14th of August 1954, but before the
order was acted uponl, it was rescinded on the 13th of August 1954. It: was held that the
order cancelling the rjemission was not open to any objection. In the case of Lt.-Col. G.
L. Bhattacharya v. The State and 2 others (P L D 1964 S C 501), which was also a case
of remission of sentence under section 401 of the Criminal Procedure Code, it was held
that the remission of sentence becomes effective when duly communicated to the
Superintendent of Jail, who is duty bound to give effect to it in accordance with the

Prisoners' Act.
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There can hardly be any g!dispute with the rule as laid down, in these cases that apart from
J ~wfhe provisions of section 21 of the General Clauses Act, locus poenitentiae, i.e., the power
of receding till a decisive step is taken, is available to the Government or the relevant
authorities. In fact, the existence of such a power is necessary in the case of all authorities
empowered to pass orders to retrace the wrong steps taken by them. The authority that
has the power to make gn order has also the power to undo it. But this is subject to the
exception that where the order has taken legal effect, and in pursuance thereof certain
rights have been created lin favour of any individual, such a order cannot be withdrawn or
rescinded to the detriment of those rights.

In the present case, the{order fixing the basic. salary of Rs. 1,000 per mensem for the
respondent Himayatullah. Farukhi was made by the President on the 1st of October 1959;
when the 1956-Constitution had been abrogated and the country was governed: by the
Laws (Continuance in ﬁorce) Order, 1958. Under clause (11) of Article 6 of that Order,
which was introduced by the Laws (Continuance in"Force) (Six Amendment), Order,
1960, it was provided tl:;aat nothing in that Article or in. any rule or enactment relating to
conditions of service, shall be construed to limit or abridge the power of the President or
a Governor to deal witht the case of any person in the service of Pakistan in such manner
as may appear to him to|be just and equitable, provided that where anything in this Article
or in any such rule or enactment is applicable to the case of any person,, the case,, shall
not be dealt with in any manner less favourable to his that provided by this Article or the
rule or enactment. Acting under this provision the President in the exercise of hiss
supra-constitutional poilavers fixed the salary of the respondent at Rs. 1,000 per mensem,
notwithstanding the fact that his earlier representation for the same purpose had been
rejected by the Prime Minister of Pakistan. The order of the President was duly com-
municated to the Ministry of Communications and the respondent and its implementation
thus ensured became a part of the terms and conditions of the service of the latter
(Himayatullah Farukhi) relating to his remuneration. By the time that the President made
the second order on tht;s 26th of August 1962, revoking the earlier one, the Constitution
of the Islamic Republic|of Pakistan, 1962, had been enforced which contained a protective
provision in Article 178 thereof, that the terms and conditions of service of a person in
the service of Pakistan as regards his remuneration and age, shall not be varied to his
disadvantage. The President's subsequent order was, therefore, void on that basis. The
second contention of I\ldr Shah Jamil Alam that the first order of the President suffered
from the infirmity of riot having been made in consultation with the Ministry of Finance
as B required by ruler]l() of the Business Rules (1950), is without any practical effect.
There is no reason to think that when the President made the first order, he was not fully
posted with the facts of the case, including the circumstance that the Prime Minister had
already rejected the re;spondent's representation. If in spite of that the President accepted
the respondent’s representation, obviously he did so, consciously. But even if the Finance
‘Ministry had not been consulted, it did not have any effect on the validity of the
President's order.

|

For ihe reasons stated, above, we are in agreement with the High Court that the order of
the President dated the 26th of August 1962, reversing 'his earlier order trade in favour of
Himayatullah was wit{hout lawful authority.

It has been pointed out at the Bar that Himayatullah who died on the 17th of November
1967, had retired from service on the lst of September 1965. He had during the period of
his service starting from. 8-6-48 while officiating as Deputy Secretary from 3-9-52 to
4-11-53 and again wl'iien on deputation with the United Nations from the 25th of January
1954 to the 1st of January 1956, drawn his salary equivalent to or more than his time scale
salary at the basic pa!y of Rs. 1,000 per mensem. It would be for the relevant authorities
to work out the amc!;unt of arrears due to him or unpaid to him, which will now be
realizable by his legal heirs, by giving effect to the President’s order of the 1st of October
1959, and disregardij!lg that made on the 26th of August 1962, the latter being without

lawful authority.

The appeal is dismissed with no order as to costs.
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HAMOODUR RAHMAN, J.--I agree.

MUHAMMAD YAQ._[UB ALL J.-1 agree
ABDUS SATTAR. J. i-;[ agree.

M.R. KHAN. J.-] concur the order proposed by my learned brother Sajjad Ahmad, J. to
be made in this appeal but my reasons in support of that order are somewhat different.

l
For a proper appreciation of the reasons I want to give, it is necessary to state the facts of
the case briefly.

The respondent Muhammad Himayatullah Farukhi (since deceased) formerly belonged
to the Madras Civil} Service. On his application for appointment to the General
Administrative Reserve, shortly called G. A. R., the Establishment Branch of the Cabinet
Secretariat of the Government of Pakistan issued the following office memoradum on the
7th -June 1948 :-

"With reference to his application for appointment to the G. A. R. the undersigned is
directed to say that, pending a formal offer being made, Mr. M. H. Farukhi has been
posted as Under-Secretary in the Ministry of Economic Affairs. He is therefore, requested
to report for duty in that Ministry, Block' No. 44, near the Assembly Building on 8th June
1948 at 10 a. m." - | : '

In pursuance of that office memorandum, Mr. Farukhi joined his appointment the next
day. In terms of the said office memorandum, a formal Office Order settling the terms
and conditions of his 'appomtrnent was made on the 6th November 1948 as follows:-

"Office Order No. 79/ADMN.

Mr. Md. Himayatullah Farukhi, M. A. (lions.) has been appointed as Under-Secretary to
the Goveriiment of Pakistan, Ministry of Economic Affairs, with effect from 8th June
1948, on the terms and conditions specified in O. M. No. 4 (5) E. 0./48, dated the I9th
October 1948. As stated therein:-

(1) His initial pay w1]l be Rs. 620 in the scale or Rs. 550-35-900-40-1100. He will also
be entitled to a Specxal pay of Rs. 100 in addition to the scale pay. This is, however,

without prejudice to hi
pay at a higher level i

(2) He will be entitle

is representation to the Cabinet Secretariat for fixation of his mltlal
n this stage.

d to usual dearness allowance and to become a subsecriber to a

Provident Fund (to which Government will also contribute on his behalf).

(Sd.) Nazir Ahmad,
Joint Secretary. Copy

(1) The Accountant-¢
H7)EA/Admn/48, da

(2) Md. H. Farukhi,
Pakistan, Ministry of

(3) Cashier, Ministry

to:-

jeneral, Pakistan Revenues, Karachi (Reference Notification No.
ed 6-11-1948). :

Esquire, M. A. (lions.), Under-Secretary to the Government. of
Economic Affairs.

of Economic Affairs.

!

i .

; By order etc.

'1 | . (Sd.) K. Mushtaq Ilahi,
Assistant Secretary to the Government of

Pakistan."
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Undisputedly, this formal Office Order was issued with the concurrence of the Ministry

_~of Finance of the Government of Pakistan. The right to make representation for fixation

of his initia| salary at a higher level having been conceded in the said formal Office Order,
Mr. Farukhi went on making such representations, but did not succeed. His representation
to the then Prime Minister for fixation of his initial salary at Rs. 1,000 per mensem was
rejected by the Prime Minister on the 11th April 1958. Thereafter, Mr. Farukhi made a
representation to the President of Pakistan on the 10th June 1958, for the same purpose.
On this representation, 'ithe President was pleased to ,make the following order on the 1st

Qctober 1959:- :

"Agreeing with the viex;'Ns of the Communication Ministry the President has accepted the
appeal of Mr. M. H. Farukhi for re-fixation of his basic pay in G. A. R. at Rs. 1,000 per
month effective from 8.6-1948, including payment of arrears and has directed that further
necessary action may be taken by the Ministry of Railways and Communication (C & T
Division) direct consultation with the Ministry of Finance."

In the implementation éstage of this order of the President. the Ministry of Finance took
an ojection and referred back the matter to the President for reconsideration. Thereupon
the President withdrew his earlier order made on the representation of Mr. Farukhi. Mr.
Farukhi then made a writ petition in the High Court of West Pakistan, Lahore, calling in
question the validity o;f the President's subsequent order recalling his earlier order fixing
his initial salary at Rs.;1,000 per mensem. The High Court allowed the writ petition and
held the impugned ordFr to be without lawful authority and of no legal effect as the same
was passed without giying Mr. Farukhi an opportunity of being heard.

On the petition of the Government of Pakistan, leave was granted in this case to consider
if the President’s order of the 1st October 1959, created any vested right entitiing Mr.
Farukhi to get an initial salary of Rs. 1,000 per mensem.

Before I proceed to co?nsider this question, it would be useful to examine the state of law
obtaining at the material time, namely, the 1st October 1939, on which date the President
accepted the representation of Mr. Farukhi. Pursuant to the Martial Law Proclamation of
the 27th October 1958, the President made the Laws (Continuance in Force) Order, 1958.
By Atticle 4 of this 'Order, all laws and rules in force before the abrogation of the
1956-Constitution, other than the ones excepted in that Article, were kept alive. Thus, the
Rules of Business a',s in operation before the abrogation of the 1956-Constitution
continued to remain 11}1 force.

|
Neither the Laws (Continuance in Force) Order, 1958, nor the Constitution of 1956

conferred upon the President any plenary power to deal with the case of any person in the
service of Pakistan in{the manner appearing to him to be just and equitable. Such plen
power was available ll‘o the Governor. Al

General and Govemc!)rs under section 241 (5) of the Government of India Act, 1935,

which was as follows::-

"241 (5). No rules made under this section and no Act of any Legislature in India shall be
construed to limit or!abridge the power of the Governor-General or a Governor to deal
with the case of any person serving His Majesty ina civil capacity in India in such manner
as may appear to him to be just and equitable:

Provided that, whereiany such rule or Act is applicable to, the case of any person, the case
shall not be dealt with in any manner less favourable to him than that provided by that

rule or Act.” i
|

A provision, like the provision of the said section 241 (5), was incorporated in the Laws
(Continuance in Force) Order, 1958, for the first time on the 25th October 1960, by an
amendment of the sa;id Order. By that amendment, clause (11) was added to Article 6 of
the Laws (Continuance in Force) Order. The added clause (11) read thus:
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“Nothing in this Article or in any rule or enactment relating to conditions of service shall
be construed to llrmt or abridge the power of the President or a Governor to deal with the
case of any person m the service of Pakistan in such manner as may appear to him to be
just and equitable: 1

Provided that where %mythjng in this Article or in any such rule or enactment is applicable
to the case of any person, the case shall not be dealt with in any manner less favourable
to him than that provided by this Article or the rule or enactment.”

i

As the said clause (1]l) was introduced by an amendment. on the 25th October 1960, the
power under that claise was no available to the President when he made an order on the
Ist October 1959, fixing the salary of Mr. Farukhi at Rs. 1,000 p. m. The President,
however, had power, that time to deal with the F case of a Government servant in the
exercise of his execu;tive authority conferred by Article 41 of the 1956-Constitution, but
that power was exercisable in accordance with the provisions of the Rules of Business.
Rule 10 of the Rulesjof Business, as was in force at the material time i.e. the 1st October
1959, was as follows -

"No Division shall, w1th0ut previous consultation with the Ministry of Finance, authorise
any orders, other than orders. fn pursuance of any general or special delegation made by
the Mlmstry of Finance, which will affect directly or indirectly, the finances of the
Federation . "

This rule required consultatmn with the Ministry of Finance before settling the terms and
& conditions of servicel of a Government servant if such terms and conditions were to affect
the finances of the Federation. This was the state of law at they relevant time.

Referring to the saié rule 10 of the Rules of Business, Mr. Shah Jamil Alain, learned
counsel for the Government of Pakistan (appellant) submits that, in the instant case, the
Ministry of Finance{was not consulfed in the matter of fixation of Mr. Farukhi's salary
and, as such, the President’s order allowing Mr. Farukhi's appeal did not confer on him
any right to get an initial u salary of Rs. 1,000 p. m. Although consultation with the
Minister of Finance is obligatory under rule 10 of the Rules of Business in a case
involving financial 'Lrnplication, the said rule, in the facts of the present case, does not
appear to stand in the way of Mr. Farukhi's right to get an initial salary of Rs. 1,000 p. m.

as allowed by the Pre51dent As already stated, Office Order No. 79/ Admn., dated the 6th
Noveimber 1948, ﬁxmg the initial salary of Mr. Farukhi at Rs. 620 p. m. in the scale of
Rs. 550--35-900-40- ;l 100 was issued with the concurrence of the Ministry of Finance. In
that Office Order, it was clearly stated that the fixation of pay as above was "without
prejudice to his repr;bsentation to the Cabinet Secretariat for fixation of his initial pay at
a higher level in the stage Thus the said Office Order issued with the concurrence of the
Ministry of Flnance permitted K Mr. Farukhi to get his initial salary fixed by
representation to the Cabinet Secretariat. Mr. Farukhi made a representation to the
President who, besides being the executive head, was the head of the Cabinet Secretariat.

Thus the representaﬁion made by Mr. Farukhi to the President, the head of the Cabinet
Secretariit was entirely in accordance with the clearance given to him in the Office Order
No. 79/Admn., dated the 6th November 1948, issued with the concurrence of the Ministry
of Finance. That being so, the Ministry of Finance could not turn round and say that the
President's order should be recalled as that Ministry had not been consulted. As. Mr.

Farukhi's representat

accordance with the
of Finance, it can be
ment of rule 10 of tt
fixing Mr. Farukhi's
signed the order as ¢
circumstances, Mr. F

ion to the President for fixation of salary at a higher level was just in
aforesaid Office Order issued with the concurrence of the Ministry
reasonably said that this was sufficient compliance with the require-

he Rules of Business in the instant case. The Order of the President

salary at Rs. 1,000 p. m. was, in fact, communicated to him and he
shown to him by the Secretary of his Department. In these facts and

of the President on his representation.

passing of the order

1 entirely agree with ithe contention of Mr. Shah Jamil At am that whenever a case involves'
expenditure from the Central Finances, consultation with the Ministry of Finance is

arukhi acquired a right to an initial salary of Rs. 1,000 p. m. w1th the
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obligatory under rule 10 (;lvf the Rules of Business. If that be not so, the Central finances
ight be adversely affected by an order of any officer of any rank who is empowered

under the Rules of Busimiéss to issue orders in the name of the President. Rule 10 of the
- Rules of Business is a safeguard against such risk. in the present case, however, the

question of non-compliance with rule 10 of the Rules of Business does not arise inasmuch
as Mr. Farukhi moved thé head of the Cabinet Secretariat exactly in accordance with the
concurrence of the Minis’Try of Finance.

‘ !
“Rule 10 of the Rules of Business thus having been complied with in the instant case, the

President's order sanctioning higher initial salary to Mr. Farukhi conferred a right on him
to get such salary. This right was protected by Article 234 of the 1962-Constitution and

that right, in view of Article 178 (3) of the said. Constitution, was not liable to be varied

to his disadvantage.

Tt is for these reasons that I agree that the impugned order recalling the President's order,

dated the . 1st October 1059, fixing. Mr. Farukhi's salary at Rs. 1,000 per mensem is

without lawful authority ‘and of no legal effect.

K. B. A. Appeal dismissed.
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2010 P LiC (C.8.) 1178!
[Federal S_grvice Tribunal]

Before Sai;m Gul Shaikh and Sayed Mehar Hussain Shah, Members
RUKHSANA_RAHOOEJA
Versﬁs | |
MINISTRY OF FINANCE, GOVERNMENT OF PAKISTAN and others
Appeal No.208(K)(C.8}) of 2008, decided on 28th April, 2009.

Civil service---

----Recovery of alleged unauthorized payment of house rent---Appeal to Service
Tribunal---Employee who was appointed in BS-19 for Works and Housing
Research of Ministry of Science and Technology, was being paid house-rent allowance
from the time of her appointment in service—During the audit of the accounts of the
department it was disdovered that payment of rent was being made to employee in
violation of instructions issued by the Ministry of Finance as employee was living with
her husband who wﬁjs an employee of Civil Aviation Authority and had been

allotted official residence---Department not only stopped the payment of house-rent, but

- it was also ordered that}! recovery of unauthorized payment should be effected from her---

Both husband and wife were serving in

different departments and both were legally

entitled to the house-n?.nt/accommodation in pursuance of the terms and conditions of
their service--—-Order of recovery of payment made to the employee was also hit by the
principle of locus poenitentiae as benefits once given to an employee could not be taken

away. ;

. - .
'Razi Begum v. Ministry of Finance 1986 PLC (C.S.) 754; Abdul Rasheed and others

v. Accountant Generg{l, Pakistan Revenues, Islamabad and 2 others 1999 PLC (C.S.)

464; 1997 SCMR 1026; Hameed Akhtar Niazi v. Secretary, Establishment Division

reported in 1996 SCMR 1185 and Haji Nazar Ahmed v. Member (Revenue) BOR,
Punjab 1993 SCMR 606 ref.

Shabbir Ahmed Awan for Appellant.
Mukhtar Ahmed Mughal for Respondents.

Date of hearing: 14th April, 2009,

ORDER

SALIM GUL SHAIKH (MEMBER).--- This appeal is directed against order dated

29-5-2000 whereby Iit has been ordered to recover the payment made to the appellant
on account of house rent for the period 1-1-1997 to 20-4-2000. The appellant preferred
departmental appeal dated 17-6-2000 against this notice of recovery which has
remained unactioned and consequently, the appeal in hand has been preferred for the

redressal of the grieyance.

7. Briefly the facts leading to the filing of this appeal are that the appellant was
appointed in BS-19in the Council for Works and Housing Research, in the Ministry
of Science and Technology on 23-7-1987. As per the terms and conditions of her
service, she was lantitled to receive house-rent according to her entitlement.
Consequently, she! was being paid house-rent allowance from the time of her
appointment in seryice. But, during the audit of the accounts of the Council in April,
2000, it-was discovered that the payment was being made to her in violation of
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instructions containedg in O.M. dated 18-8-1983 issued by Ministry of Finance because
she was living with her husband, who is an employee of the Civil Aviation Authority,
and had been allottedj official residence (No. D/13) in CAA Colony in Karachi. The
Council not only stopped the payment of house-rent but it was also ordered that
recovery of the unauthorized payment should be effected from her. Her representation
was not responded within the statutory time and she, accordingly exercised the option
to knock at the door| of the Tribunal for the redressal of her grievance within the

stipulated time frame

3. In his arguments,| the learned counsel for the appellant addressed the issue of
maintainability by asserting that the appellant was a civil servant and that the service
rules of the Council were statutory in nature. In support of his contention, the learned
counsel placed on record a copy of the notification dated 12-6-2000 which clearly
states that the employees of the Council were civil servants. With regards to the merit
of the appeal, the leaf;'ned counsel asserted that both husband and wife were serving in

different departments and therefore both were legally entitled to the house-

rent/accommodation!in pursuance of the terms and condition of their service. Heseniog
further argued that the impugned order was not sustainable in law in view of thein: /

PRSI y
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judgment of the Federal Service Tribunal in the case of Razi Begum v. Ministry 0
Finance reported in 1986 PLC (C.S.) 754 wherein similar point of law was raised and
it was held that since one of the spouse is 2 government servant while the other is an
employee of a statut;()ry body as such no rule can be made by either side to disentitle
employees of other side of their term and conditions of service. The learned counsel
even went to the extent of asserting that even if the husband and wife were both
government servants still they were entitled to house-rent allowance in terms of the
judgment in the case of Abdul Rasheed and others v. Accountant General, Pakistan
Revenues, Islamabad and two others reported in 1999 PLC (C.S.) 464 as both were
performing their functions as independent civil servants. He further contended that
the order of recoveriy of payments made to the appellant was hit by the Principle of
Locus Poenitentiae Jfmd as such benefits once given cannot be taken-away. According
to him the appellant had been receiving these benefits since 1987. It was also argued
that the O.M. dated118-8-1983, on the basis of which the recovery had been ordered,
was in conflict withithe judgments of this Tribunal mentioned hereinabove which had
acquired finality silice it had not been challenged before the apex Court. He went on
to argue that the entitlement had accrued to the appellant as a result of the terms and
conditions of her appointment in service and not due to her marital status. He
concluded the subrrjlissions by arguing that the impugned order was also violative of
Articles 4, 8 and 25 of the Constitution and therefore could not be sustained in the

eyes of law.

4. The leamed Federal Council, on the other hand, forcefully opposed the appeal on
the ground that thei, payment was unauthorized because it was in clear violation of
instructions contained on O.M. No.F.1(1) Imp./83 dated 18-8-1983 wherein it has
been categorically] laid down that husband and wife living together in official
accommodation allotted to anyone of them, the other shall not be entitled to receive
the house-rent. He |contended that the CAA may be an autonomous body, it was still
a government controlled institution and therefore the instructions would mutatis
mutandis apply tojthem as well. It was further contended that the judgment of this
Tribunal in the case of Razi Begum was not relevant in this case as it was judgment
in personam and not judgment in rem. He therefore pleaded that the appeal was liable

to be dismissed.

5. We have heard both parties and have also carefully perused the material placed in
record. In our opinion, the following questions have been raised during the discussion,
which need determination. The question are: (a) whether the terms and conditions of
appointment of a civil servant are determined by the marital status of a. person? and
(b) whether recovery of house-rent allowance paid to the appeliant can be recovered,
Since these are serninal issues to the controversy, we propose to discuss each question
separately. First, the matter of house-rent allowance. Admittedly, the issue of house-
rent entitlement h:as been examined and decided by this Tribunal in two judgments

i
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i
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referred to ¢ heremabove It is also admitted that the said judgments were never
agitated before the apex Court and therefore, have attained finality. The question
naturally arises whyI is the respondent-department reluctant to give the same benefits
to the appellant? In order to clarify this matter, it will be relevant to mention that the
respondents have taken the position that the rules do not allow the grant of this benefit
to husband and wife who are living together in an official accommodation allotted to
either of them. In our opinion, this position was also taken by the respondents in the
earlier case and which was not accepted by the Tribunal. It will be appropriate to
reproduce here the }elevant portion of our judgment in the case of Razi Begum v.
Ministry of Finance!as under:---

"(5} As far :35 the appellant is concerned, she is to be governed strictly in
accordance with the rules applicable to the Federal Government employees.
Those rules Edisallow house rent to one of the spouses if the other is in
occupation of a Government accommodation. In the present case, the appellant
is a Govermri_lent servant. The appellant is, therefore, entitled to draw the house
rent aIlowance It is for the employer of her husband to decide whether he would
be given full rent of the house in which he is living or not. As far as the appeilant
is concerned, the house rent allowance cannot be denied to her by the mere fact
that the University has adopted similar rules. The adoption of the Government
rules by the University means that where the husband as well as the wife are
employees of the University the rule disallowing the house rent allowance to a
spouse would be applicable if the other spouse is in occupation of the house the
rent of which is being paid by the University. The adoption in fact would be
applicable only when both the spouses are employees of the University itself
and not otherwnse Neither the University can make a rule affecting the Federal
Government | Employees nor the Federal Government can make any rule affectmg
the Umversxty employees.”" PR

6. A bare reading of the relevant extract of the judgment clearly reflects that the eOSi'tion

in the case in hand is not distinguishable but on the contrary it is identical.

7. We next propose to examine the position taken by the respondents that earlier decision
of the Tribunal i.e. Razi Begum v. Ministry of Finance 1986 PLC (C.S.) 754 was in
personam and not in rem. In our opinion, the posmon taken by the respondents does not
appear to be logical because the cause of grievance is not specific to the appellant alone.
The grievance has arisen from the application of a general circular which is applicable to
civil servants in general. It will be relevant to give an analogy here about a similar matter
pertaining to the grant of secretariat allowance to civil servants. In that case which was
agitated by the Government before the Tribunal and the Hon'ble Supreme Court, the
position taken by the Government was identical. But the matter was uitimately decided
by the apex Court in the favour of the civil servants. (Reference is-to the rulings in 1997
SCMR 1026 and the Judgment of Federal Service Tribunal in Appeal No.19(K)(CS) of
2003). The Tribunal in the case of Razi Begum v. Ministry of Finance had decided that
the question whlch was relevant to all civil servants similarly placed. Under these
circumstances, we are of the considered view that the presumption of the respondent that
the earlier ]udgmend of the Tribunal was in personam is neither correct nor supported by
any cogent argumem or is it in consonance with the principles of natural justice. The
honourable Supreme Court has already laid down the law in the case of Hameed Akhtar
Niazi v. Secretary, Estabhshment Division reported in 1996 SCMR 1185 wherein it has
been that when the Court decides a point of law relating to the terms of service of a civil
servant which cover not only the case of the civil servant who litigated, but also of other
civil servants who may have not taken any legal proceedings, in such a case, the dictates
of justice and rule ef good governance demands that the benefit of above judgment be
extended to other cml servants who may not be party to the above litigation instead of
compelling them to approach the Tribunal or any other legal forum. In this case the
honourable Supreme Court also referred to the judgment reported in 1993 SCMR 606
(Haji Nazar Ahmed v. Member (Revenue) BOR, Punjab). The question of house-rent
allowance was not1 appellant's specific matter and therefore cannot be termed as in




" impugned order.
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personam. The matter concerns the terms and conditions of service which has general

_ }/‘-.i' applicability and, the_re;fore,' we are unable to s_ustain their argument.

i

-8. The next question rfelates to the matter of effecting recovery of the amount from the

appellant, The learned jcounsel for the appellant has brought into assistance the Principle
of Locus Poenitentieac. We have given our anxious consideration to the matter of
recovery and have come to the conclusion that discussion on this matter would have been
relevant if the appeal h:ad not succeeded before us. Under the circumstances, the question

of recovery does not arise.

9. For the reason discussed hereinabove, we have no hesitation in setting aside the

" HB.T/ISFST - Appeal allowed.




£

~/

‘{Supreme Court of;:_Pakist::m]

1996 S C MR 1185

?
I
i
’
i

Before Ajmal Miafri, Saiddzzaman Siddiqui and Mukhtar Ahmad Junejo, 1)

HAMEED AKHTAR NIAZI---Appellant | ')'3

i/
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versus '
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THE SECRETARY, ESTABLISHMENT DIVISION, GOVERNMENT OF
PAKISTAN and '?thers--Bespondents
- |
b i '

Civit Appeal No.345 of 1987, decided on 24th April, 1996.

! i
{On appeal fromthe judgment dated 11-12-1986 of the Federal Service Tribunal, islamabad,
passed in Appeal No. 124{L) of 1980).

Per Ajmal Mian, ).; Saiduzzaman siddiqui, J. agreeing—

(a) Civil Servants Act (D(XI of 1973}

S, 8(4)-—Constitution oft Pakistan (1973), Art. 212(3)---Establishment Secretary's D.O.

Letter No.2/4/75-AV], dLated 2-10-1975---Seniority---Merger of four occupational groups of
civil servants---Leave tci appeal was granted to consider the questions as to whether the
seniority list of 1979 wa's properly prepared in accordance with law and what was the effect
of the reliance from th:e Government side in the Supreme Court in another appeal on the
list of 1976; whether when preparing the list of 1979, S. 8{4) of the Civil Servants Act, 1973
and other related provi’sions of law had been kept in view; whether a civil servant could be
allowed to count his se;nictrityr in a post from a date earlier than the one of his actual regular
continuous officiation in that post; if not whether the fact that the respondents in appeal
belonged to the differe:nt civil services of Pakistan would make any difference; whether one
uniform principle of seniority would apply to all members of the Secretariat Group or the
officers joining the G:uroup from different sources/cadres would have to be treated
differently; if so, whether such treatment with or without the support of statutory rules or
directions would not be in contravention of the relevant provisions of Civil Servants Act,
1973 and in that context what was the effect of the abolition of C.S.P. Cadre; whether the
eligibility of civil servalﬁt for appointment to a selection post conferred any right of seniority

- in that post and cadre without issuance of a formal promotion/appointment order in
- accordance with the |prescribed procedure and whether in that context a civil servant

pelonging to ex C.5.P.|Cadre was entitled to ' automatic promotion to the post of Deputy
Secretary after he had completed eight years of service but without the requirement of
being actually selected/promoted or appointed; and what was the effect of the Supreme
Court judgment in Khizar Haider Malik ad others v Muhammad Rafig Malik and another 1987
SCMR 78 on the case.

(b) Civil Servants Act; (LXXI of 1973}
---Ss. 8 & 23-—Seniority—-Merger of C.5.P and P.S.P cadres and creation of APUG---Seniority

of such an officer, who was working in province or elsewhere, could not be
distorted/disturbed to his detriment on account of the merger of said groups and creation

- of APUG and junior of such civil servant could not be made senior to him nor a junior to his

junior could be made; senior 1o him but this has to be done within the framework of the rules
of reorganization of services---If the case of any civil servant does not fall within the ambit

of said re-organisation rules, S. 23 of the Civil Servants Act, 1973 can be pressed into service -

by the President of Rakistan to obliviate the inequitable and unjust result arising out of the~

“merger of the two cadres in respect of seniority of any of the civil servants.

ESTACODE, 1989 Edn., pp. 1014, 1096 and 1097 ref.

{c) Service Tribunals Act (XX of 1973)—

)
}
]
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1
ot =S, 4---Constitution of Py’kistan {1973), Art.212---Appeal to Service Tribunal or Supreme
/ Court---Effect-~If the szrvice Tribunal or Supreme Court decides a point of law relating to
the terms of service ofia civil servant which covers not only the case of civil servant who
litigated, but aiso of other civil servants, who may have not taken any legal proceedings, in
such a case, the dictates and rule of good governance demand that the benefit of such
judgment by Service TrEbIUnal/Supreme Court be extended to other civil servants, who may
not be parties to the Iit;g’ation instead of compelling them to approach tire Service Tribunal

or any other forum. i I
per Mukhtac Ahmad .h_i;;ejo, ) _
(d) Service Tribunals Aé:t (LX)_(;of 1973} - . |
---$. 4---Appeal to Sen_frice Tribunai, scope and extent. '
M. Bilal, Senior Advoc_éte Suprgme Court and Ejaz Muhammad Khan,lAdvocate—on-Record
|

d
g i ‘

! .
i

i

:

1

!

for Appellant. = . | .

F: . . . |
¥,
¥

Raja Muhammad Bashiir, Deputy Attorney-General-and Ch. Akhtar Ali, Advocate-on-Record
for Respondents. 5

Dates of hearing: 7th and 8th April, 1996.

JUDGMENT
AJMAL MIAN, j.--Thisisan appeal with the leave of this Court against the judgmeﬁt(dﬁféd
11-12-1986 passed by the Federal Service Tribunal, Islamabad, hereinafter referred to as the
Tribunal, passed in Apbeal No.124(1)

of 1980, filed by the appellant, praying for the following reliefs:--

"16. In view of the abdve, the appellant (who was eventually promoted with effect from 28-
8-1980) humbly prays that this houourable Tribunal may kindly direct the respondent No. |
to proceed in accordance with law and to declare him to have been promoted before the
ineligible and junior c}fﬁcers promoted in August, 1979 and February and May, 1980. It is
further prayed that full salary and all other benefits may also kindly be allowed to the
appellant from the date on which he would have been promoted if his name had been put
up for .the consideration of the C.S.B. according to his seniority. Cost tray also graciously be
alfowed," '

dismissing. the same for the reasons recorded in Appeal NO. | 16{R) of 1981, filed by one M,
Ramizul Haq. - .

2. leave to appeal was granted to consider inter alia the following questions:--

{a} Whether the seniority list of 1979 was properly prepared in accordance with law and
what is the effect of the reliance from the Government side in the Supreme Court in another
appeal on the list of 19767 '

(b) Whether when preparing the list of 1979, section 8(4) of the Civil Servants Act, 1973 and
_other related provisions of law, have been kept in view?

{c) Whether a civil servant can be allowed to count his seniority in a post from a date earlier
than the one of his a{:tual regular continuous officiation in that post; if not, whether the fact
that the respondents belonged to the “defunct Civil Service of Pakistan will make any

difference?

(d) Whether one uniform principle of seniority wiil apply to all members of the Secretariat-
Group or the officers joining the Group from different source/cadres would have to be
treated differently; if so, whether such treatment whether with or without the support of



. )."

_+ Civil Servants Act, 1973, fand in this context what is that effect of the abolition of the C.S.P.

i
_i

statutory rules or directions would not be in contravention of the relevant provisions of the

* Cadre? and |
(e} Whether the eligibility of a civil servant for appointment to a selection post confers any
right of seniority in that post and cadre without issuance of a formal
promotion/appointment order in accordance with the prescribed procedure and whether
in this context a civil servant belonging to ex-C.S.P cadre is entitled to automatic promotion
to the post of Deputy Secretary after he completes eight years of service but without the
aforenoted requirement of being actually selected/promoted or appointed? and

(f) What is the effect on this case of the judgment of this Court in Khizar Haider Malik and
others v. Muhammad Rgﬁq Malik and another 1987 SCMR 78.7

i
3. it may be observed that the order of granting leave was recalied on 10-2-1992, but upon
review, the same was set aside through an order dated 14-2-1994 and thereby the aforesaid
leave granting order was restored.

4. The brief facts are that the appellant joined Pakistan Military Lands and Cantonments
Service on the basis of the results of competitive examination held in June, 1960. It is the
case of the appellant that in 1367, he proceeded to U.S.A. on study leave and obtained a
Master's Degree in Public Administration from the Maxwell Schoo! of Public Affairs and
Citizenship, Syracuse U:niversity. it is also his case that in June/fluly, 1972, the Planning
Division recommended him for promotion to the post of Deputy Secretary to the
Government of Pakistan. It is his further case that pending approval of the Establishment
Division, Planning Division promoted. him as Deputy Secretary by an order dated 9-8-1972.

. The above order reads }as follows:-- .

s
BRI

Yo il

|f "OFFICE ORDER

RN

| g, T
It has been decided tI]at Mr.Hameed Akhtar Niazi, PML & CS will look after the work of >
Deputy Secretary (Administration) with immediate effect. He will be designated as Officer
on Special Duty {Administration).

1

i
Mr. Zafar Igbal is poste:d as Deputy Secretary, Programming.”

|

It has also been averrjed by the appellant that he was promoted as Deputy Secretary on
reguiar basis on 9-4-1973 and posted in the Establishment Division.

1
5. It seems that in Aul‘gust, 1973, C.S.P. and P.5.P. cadres were merged into All Pakistan
Unified Grades, hereinafter referred to as APUG. It further seems that after the aforesaid
merger, four occupational groups were created, namely, Tribal Areas Group, District
Management Group,,|Secretariat Group and Police Group. The appellant opted for the
Secretariat Group. It isithe case of the appellant that the Gradation List of Deputy Secretaries
i e. of the Secretariat Group was prepared in accordance with the provision of section 8{4)
of the Civil Servants Act, 1973, hereinafter referred to as the Act, which provides that
"Seniority in a post, service or cadre to which a civil servant is promoted shall take effect
from the date of regular appointment to that post". According to the appellant, the above
Gradation.List was circulated in June, 1376, wherein the appellant's name appeared at Serial
No. 69. However, the appellant learnt in August, 1979, that civil servants belonging to
erstwhile Civil Service of Pakistan {C.S.P.), whose names appeared much below the appeliant
in the aforesaid Gradation Lists of 1976, were being promoted to the rank of Joint Secretary
(Grade-20) and his name had not been put up for promotion to the General Selection Board
for consideration . Helfirst made efforts to get redress from the department, but eventually,
he filed the aforementioned service appeal in the Tribunal, which way dismissed as stated
above. After that he filed a petition for leave to appeal in this Court, which was granted to
consider the above qt;xestions.

1

[}
6. It may be pertinenjt to observe that in the above appea!, besides the Federation, 14 civil
servants were arrayed as respondents. It may further be observed that, in addition to the
above respondents, ')| other civil servants were impleaded pursuant to an application dated

|

i
!
!
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4-1-1988. Dr. Sh, Aleeq' Mehmood was impleaded as a respondent (respondent No. 23 in
the present appeal} onjis own application, whereas the applications of Muhammad Aslam
and Tarig Junejo for keing impleaded, remained pending till today: However, they were
heard. One, Malik Zahc;l)r Akhtar, has also appeared though he had not filed any application
for getting himself imifeaded in the aforesaid appeal.
/

7. Be that as it may, i isupport of the above appeal, Mr. M. Bilal, learned Sr. A.S.C. for the
appellant, has vehemently contended that after the merger of the two cadres, namely, C. S.
P.and P.S. P. and cré'ation of APUG, the Gradation List of the Deputy Secretaries prepared
in 1976 could not haﬁ:eibeen disturbed and that certain civil servants could not have been
given seniority overthe appellant from a date prior to their regular appointments as the
Deputy Secretaries in the above cadre. To reinforce the above submission, reliance has been
placed by him inter'aliai on section 8(4) of the Act and para. 8 of ESTACODE, 1989 Edition,
under the caption 'Secretariat Group” at Serial No. 19 incorporated on the authority of
0.M.N0.2/2/75-ACR, dated 12-4-1976.

The aforementioned newly added respondent supports Mr. Bilal's contention. Afinntn«

ERtg 2, b oe--

On the other hand, Mr. Raja Muhammad Bashir, learned Deputy Attorney-G‘Ehé'r'a'l, has
contended that seniority inter se of the civil servants belonging to C.S.P. cadre obtaining
prior to its merger could not have been distorted to the detriment of any of the above civil
servants and, therefo|re, if C.S.P. officers, who were not actually posted as Deputy
Secretaries but were deputed to various Provinces on account of public exigencies, could
not have been made junior to civil servants who were junior to them prior to the merger of
aforesaid two cadres and who were working as Deputy Secretaries and were senior inter
alia to the appellant.

8. It appears that the|Tribunal proceeded on the premises as urged by learned Deputy
Attorney-General. It may be advantageous to reproduce: the relevant portion of the
impugned judgment, which reads as follows:--

"It appears that the question of seniority was not examined when persons not being
Members of the Sewiée were appointed to APU J with the approval of the President vide
Notification No.l/1/73-ARC, dated 14-9-1973. Nevertheless, the seniority lists were
prepared of the Deputy Secretaries and Joint Secretaries, etc. and they included only those
officers of the former C.5.P. who at the relevant time were serving agalnst these posts. At
that time, the Rule for appointment of the Deputy Secretaries was that a C.5.P. Officer who
had completed 8 ye:Jsrs' service could be appointed as Deputy Secretary. No doubt,
subsequently by Officé Memo. No.3/7/74-AR.1I, dated the 20th May, 1974, 12 years period

_was provided for Gradé-19 and for horizontal movement of Grade-18 Officers to the post of

Deputy Secretary vide]para. 3 of Office Memo. No. 2/2/75-ARC, dated 21-2-1975, but this
deviation in the length of service is immaterial as far as C.S.P. Officers are concerned. Their
names already existedias Members of C.5.P..and subsequently of APUG. Their seniority was
to be changed in accordance with some principle and not by making any, rule affecting their
vested right. All Rules made under the Civil Servants Act or the Civil Servants Ordinance have
to be construed with ;;rospective operation and not with retrospective operation. All those
Rules which affect the former Officers of the C.S.P. have to be applied for the situations
existing after the enai:tment of the Civil Servants Ordinance, 1973, and the Rules made
thereunder. The seniority of the C.S.P. Officers in APUG could not, therefore, be distorted.
Any seniority to whic;h a Member of the Cadre was entitled before the constitution of
Secretariat Group, could not be affected by the provisions of section 8(4} of the Civil
Servants Act, 1973. Inlother words, the seniority of such, a person cannot be destroyed by
any subsequent change in the principles of seniority. 8y making a provision in the relevant
Officer Memorandum; that seniority shall count from the date when an officer becomes
Deputy Secretary or is promoted to Grade-19, whichever is earlier, the distortion in the
seniority of other Federal Services was removed, but in case of C.5.P. Officers this formula
could not work as there was no scale comparable to Grade-18 (Junior Administrative Grade)
and the C.S.P. Ofﬂcersfused to be promoted to the Joint Secretary's grade from Senior CS.P.
Scale which is compa‘rable with Grade-18, and the post of Deputy Secretary was never a
promotion post in the;cadre. Thus, in our opinion, if after the coming into force of the Civil
Servants Act, an ofﬁceir of former C.5.P. who was senior to his colleagues working as Deputy

|
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Secretary in the Secfreta-]iriat, but an officer who was working, in the Province or elsewhere
would, when brou'ght§ to the Secretariat later, retain his seniority vis-a-vis his own
colleagues. in other worz?ds, if an officer of the former C.S.P. is appointed as Deputy Secretary
in the Secretariat Sub-Group, within APUG, he would count his seniority from the date he
completes 8 years of service if any of his colleagues junior to him had already been
promoted. ftis this prim::iple, which the Estabiishment Division has applied and we think that
this is a proper course by which the distortion in the seniority can be removed.”
|

9. In this regard, it _mawi be pertinent to refer to page 1014 of the ESTACODE,, 1989 Edition,
in which under the caption "Reorganisation of APUG in to four Occupational Groups
Seniority of members of the Group™ at Serial No. 17 has provided as under on the basis of

- Establishment Secr_etarly‘s D.O. Letter No.2/4/75-AVI, dated 2-10-1975:--

"Si. No. 17;

Kindly refer to Establishment Secretary's Circular D.O. Nos.5/1/73ARC, dated the 7th
September, 1973, 2/2/73-AVI, dated the 26th November, 1973, and 2/1/74-AV1, dated the
29th May, 1974, alongwith which the combined seniority lists of officers of All-Pakistan
Unified Grades in various grades were circulated.

2. In the meantime,| the All-Pakistan Unified Grades has been organised into four
Occupational Groups—-the Secretariat Group, the District Management Group, the Police
Group and the Tribal Areas Group. The rules and procedures etc. governing the
administration of each of these Groups have already been issued and sent to you vide the
Establishment Division's Office Memoranda No.2/2/75-ARC, dated 21st February, 1975
{Secretariat Group} No.2/2/74-ARC, dated 23rd February, 1974 (District Management
Group), No.3/2,/75-ARC, dated 31st May, 1975 (Police Group) and D.0. No. 1/6/73-ARC,
dated 20th October, 1i973 (Tribal Areas Group). Consequently the seniority lists have now
been drawn up separately in respect of each Group.

3. As already indicateq, each group will henceforth be managed under the respective rules

quoted above. A mem;ber of a particular Group will be governed by prospects of promotion -

and advancement available within the Group. While entry into other Groups by horizontal
movement is possibl? with the approval of Central Selection Board, there will be no
automatic mobility from one Group to the other. In other words, officers shown in any
particular Group will now belong to that Group once for all unless specifically selected and

. approved for movement to another Group.

4. You may now kindly inform the officers under your administrative control accordingly.
Officers shown in the|Secretariat Group but belonging originally to some other Group may
lat this Division know finally as to whether they would like to remain in the Secretariat Group
or go back to their parent Group. Option once exercised will- be final. Such option should
reach us not later than 31st October, 1975. Failure to exercise option by that date will be
presumed to be an option for the Group where the name appears presently.

5. In the meantime, these lists may be treated as provisional and in case there are any
omissions or discrephncies, these may please be communicated to us immediately for

rectification.”

.10. Reference rﬁay also be made to paras. 3 and 8 of the ESTOCODE, 1989 Edition, at pages
1096 and 1097 thereof under the caption "Secretariat Group" at Serial No. 19 and which
read as under:i-- !

i
Para. 3 of the EST;}CODE: 3. Deputy Secretary.--Appointment to the post of Deputy
Secretary will be mac}e in accordance with the following methods: -

i
(i) By promotion of Grade-18 Officers of Office Management Group and the Secretariat

Group on the recomrj‘nendations of the Central Selection Board.
| _
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(i) By Laorrzontel movement from other Occupational Groups of Grade 19 Officers who have

./ been recommended bv the Ministries/Divisions, Departments or Provincial Governments
and have been found fit by the Central Selection Board.

(iii} By rdrrect apporntment or the recommendations of the Federal Public Service
Commrss:on of persons possessing such qualifications and experience etc., as may be
prescribed.

Para. 8 or‘ the ESTACODE 8. Deputy Secretary.--Seniority would be determined from the
date of cantinuous regular officiation as Deputy Secretary, or in a post in Grade-19,
whicheveris earlier."

11. We may observe th

covered by the rules fra

ESTACODE, 1989 Editio

servants were given the

Whereas above quoted
Group" at Seriai No.19,
will be made i.e. by pro

at in the present case, section 8(4) of the Act is relevant as it will be
med for. regulating APUG. It is evident from afore-quoted para. 4 of
n, at page 1014 that after the creation of Secretariat Group, the civil
> option to opt the above Group or any other Group by 31-10-1975.
para. 3 of the ESTACODE at page 1096 under the caption® Secretariat
indicates as to how the appointment to the post of Deputy Secretary
motion of Grade-18 Officers by horizontal movement and by direct

appointment on the recommendation of the Federal Public Service Commission.

12. It may further be noticed that para. 8 of the above ESTACODE at page 1097 provides that
seniority would be determined from the date of continuous regular officiation as Deputy
Secretary or in a post in Grade-19, whichever is earlier.

13. The Tribunal has not taken into consideration that above relevant provisions of the
ESTACODE while dilating upon the controversy in issue. it should have decided, whether the
respondents had exercised the options in terms of aforesaid para. 4 of the above ESTACODE
at page 1014, by 31-101975 and whether the seniority list was prepared as per aforequoted
para. 8 of the ESTACODE, i.e. from the date of continuous regular officiation as Deputy
Secretary or in a post Il"l Grade-19, whichever is earlier.
I

14. There is no doubt that the seniority of an officer, who is working in a Province or
elsewhere, cannot be| dlstorted/dlsturbed to his detriment on account of the merger of
above two cadres of C. S P.and P.S.P. and creation of APUG. His junior cannot be made senior
to him nor a junior to hlSjunIOI‘ can be made senior to him. But, this is to be done within the
framework of the rules of reorganisation as given in the above ESTACODE. If the case of any
civil servant does not fall within the ambit of the above rules, section 23 of the Act can be
pressed into service by the President to obliviate the inequitable and unjust resuit arising
out of the above reorgamsataon in respect of seniority of any of the civil servants.

15. It was also contend

ed by Mr., Raja Muhammad Bashir, learned Deputy Attorney-General,

that since-that appellant has already been promoted to Grade-20, the above appeal has
become in fructuous. However, this contention was refuted by Mr. Bilal and it was urged by

him that the appellant

16. In our view, it wi

is entitled to get his seniority restored according to the rules.

| be jUSt and proper to remand the case to the Tribunal with the

. direction to re-examine the above case after notice to the affected persons and to decide

the same afresh in thé light of above observations. We may observe that if the Tribunal or
this Court decides a point of law relating to the terms of service of a civil servant which
covers not only the case of the civil servant who litigated, but also of other civil servants,

who may have not taken any legal proceedings; in such a case, the dictates of justice and
rule of good governance demand that the benefit of the above judgment be extended to
other civil servants, who may not be parties to the above litigation instead of compeliing
them to approach the|Tribunal or any other legal forum.

3
17. The above appeal stands disposed of in the above terms, with no order as to costs.

{Sd.)
Ajmal Mian, J.
(Sd.)
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_ \ ;, Saiduzzaman Siddiqui, J.
J .

i MUKHATAR AHMAD EJUNEJO, J.--My learned brother Ajmal Mian, J. was kind enough to

send me draft of the judgment proposed to be delivered by him in Civil Appeal No.345 of-
- 1387 (Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of
Pakistan etc.} With due 'respects to my learned brother, tam unable to agree with’ him that
thismatter be remanded to the Federal Service Tribunal with some directions including the
direét‘ion to re decide :fche case,
. :
The fa‘qts of the case h:ave already been given by my learned brother and they need not be
reiteraigd. In the context of the facts given in para.4 of the draft judgment, appellant
Hameed‘Akhtar Niazi filed his appeal before the Federal Service Tribunal under section 4 of
the Service Tribunals ﬂ}ct with prayer in the following words:--
| ! :

"In view of the above jthe,appellant who was eventually promoted with effect from 28-8-
1980 humbly prays that this Honourable Tribunal may kindly direct the respondent No.1 to
proceed in accordance with law and to declare him to have been promoted before the
ineligible and junior olfficers promoted in August, 1979 and February and May, 1980. It is
further prayed that full salary and all other benefits may also kindly be allowed to the
appellant from the dat’le on which he would have been promoted if his name had been put
up for the consideratio}n of the C.B.S. according to his seniority. Cost may also graciously be
allowed. " i )

]
i
: _ ‘Perusal of the prayer shows that the appeliant seeks his promotion from a date earlier than
- the dates of bromoticﬁn of certain officers termed by him to be ineligible and junior.
: According to section 4 pf the Service Tribunals Act, a civil servant can invoke jurisdiction of
the Tribunal in respectI of any of his terms and conditions of service. However, no appeal
shall fie to a Tribunal against an order or decision of a departmental authority determining
the fitness or othemis;e of a person to be appointed to or hold a particular past or to be
promoted to a higher post or grade, vide clause {b) of the proviso to section 4 of C the said
Act. By asking the Tribunal to direct his promotion on a date earlier than the promotion of
ineligible and junior officers, the appellant wanted the Tribunal to determine him to be fit
for promotion and to determine the other officers to be ineligible for promotion by labelling
them as ineligible. As régards the claim for salary and monetary benefits, the same is again
based on the presumptive promaotion of the appeilant. Since the main relief of promotion
cannot be given to the iappellant by the Tribunal, the consequential relief can also not be
given to him. : ' ' :

in my humble view a})pellant's appeal before the Federal Service Tribunal was not
maintainable and it required to be rejected. In my humble view this appeal merits dismissal.

(sd.

MukhtarlAhmad Junejo, J.
ORDER OF THE COURT '

. By majority judgment this appeal is allowed, .The case is remanded to the Tribunal in terms
- of the majority view. : '

{5d.)

Ajmal Mian, J.
i ' (Sd.)
' ' Saiduzzaman Siddiqui, J.
(sd.)

Mukhtar Ahmad Junejo, J.

M.B.A./H-251/S R © Appeal allowed
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[Supreme Court of Pakistan]

Present Abdul Hameed Dogar, C.J., Ijaz-ul-Hassan Khan, Muhammad Qaim Jan
Khan 1
and Ch, Ejaz Yousaf JJ

GOVERNMENT OF PUNJAB through Secretary Education, Civil Secretariat,
Lahore and others-—--Petltloners '

Versus
SAMEENA PAR‘i’EEN and others—---Respondents

Crlmmal Petltlons{Nos 71-L and 72-L, Civil Petitions 215- L 216-L, 217-L, 218-L,
224-L to 236-L of F006 decided on 29th April, 2008.

(On appeal from the judgment, dated 29-1-2008 of the Lahore High Court, Lahore
passed in Cr.Q.P, No 370/W and 561/W of 2007, Writ Petitions Nos, 11525, 11263,
11516, 11662, 11663, 11766, 11881, 11835, 12136 and 12185 of 2007, 86, 123, 274,
345, 599 64 3 andil1619 0f2008)

Civil service---

 ----Administration jof justice---If a Tribunal or the Supreme Court decides a point of
law relating to the terms and conditions of a civil servant who litigated, and there were

other civil servant§ who may not have taken any legal proceedings, in such a case,

the dictates of justice and rule of good governance demand that the benefit of the said -

decision be extended to other civil servants also, who may, not be parties to that
litigation, instead of compelling them to approach the Tribunal or any other legal
forum---All c1tlzens are equal before law and entitled to equal protectlon of law as per
Art.25 of the Constqtutlon :

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan
and others 1996 SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage
Board, Karachi andiothers 2005 SCMR 499 fol.

“Mst. Muqqadas Akhtar and another v. Province of Punjab through Secretary Education

Department, Govertiment of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazazilfar A.A.-G., Punjab and Rana Abdul Qayyum, D.S. (Educatlon)
Punjab for Petitioners.

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71-L, 72-
L and C.P.224-L of 2008).

Nemo for other Responclents.‘

|

ORDER

ABDUL HAMEED DOGAR, C.J.---Through this order we intend to dispose of above
captioned petitions ﬁled against common judgment, dated 29-1-2008 passed by learned
Judge in Chambers of Lahore High Court, Lahore whereby Cr.0O.P. No.370/W and 561/W
of 2007,-Writ Petmons Nos.11525, 11263, 11516, 11662, 11663, 11766, 11881, 11835,

12136 and 12185 of 2007, 86, 123, 274, 345, 599, 643 and 11619 of 2008 ﬁled by
respondents were allowed and the impugned orders passed by petitioner/authority were

set aside. |
|
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2. 3neﬂy, stated facts giving rise to the filing of instant petitions are that respondents
weie appointed as PTC Teachers during the year 1995/1996 after completion of all legal
requirements and they joined their respective place of posting. After sometime, their
appointments were cancelled being bogus vide order No.277/E-1, dated 3-4-1998. This
order was assailed before learned Lahore High Court, Lahore and same was declared to
be without lawful authonty in the case reported as Mst. Muqgqadas Akhtar and another v.

Province of Punjab through Secretary Education Department, Government of Punjab and
another 2000 PLC (C S.) 867. The relevant paragraph is reproduced as under:--

i

"Consequently the petitioners are declared to be in service and the action of the
_ Headmastersﬁncharge of the Schools stopping the petitioners from performance
of their dutles as PTC Teachers on the basis of the above said impugned order, is
declared to |be without lawful authority. It is, however, clarified that the
department is at liberty to proceed against petitioners, if so desired, on individual
basis under the relevant law and under the Punjab Civil Servant (Efficiency and
Discipline) Rules 1975."
In view of above Jtlldgment the respondents were absolved of the charges of bogus
appointments. But later on once again the services of respondents were terminated vide
order, dated 3-8 2005 which order was challenged before learned Lahore High Court,
Lahore through Writ Petition No.16864 of 2005, The said writ petition was allowed vide
Jjudgment, dated 11- 12 2006 and the impugned order, was declared as illegal and without
tawful authority. Smniarly, one of the teachers namely Mst. Naseem Akhtar assailed the
order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of
2006 which was also allowed vide judgment, dated 4-9-2006. The said judgment was
maintained by this Court in Civil Petition No.1960-L of 2006 vide judgment, dated 2-11-
2006. On 26-9-2007 once again the services of respondents were terminated. Feeling
aggrieved they filedjabove mentioned petitions before the learned Lahore ngh Court
Lahore which were allowed vide impugned judgment as stated above. f - :

3. It is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners
that the jurisdiction of the learned High Court is barred under Article 212 of the
Constitution of Islamic Republic of Pakistan, 1973 in matters involving determination of
terms and conditions of civil servants. She further contended that the appointments of the
respondents were bdgus and fake as they were never selected by the competent authority,
therefore.the orders ;of dismissal passed by departmental authority were in accordance
with law, which did not call for any interference by this Court.

4. On the other hand Mr. S. M. Tayyub, learned Senior Advocate Supreme Court
appearing on behalf iof some of the respondents supported the impugned judgment and
contended that appointments of respondents had taken place in accordance with rules and
prescribed proceduré They submitted their applications in pursuance of advertisement of
the posts of PTC Teachers. They passed the required test and were appointed by the
competent authorlty‘ According to him, the respondents were in service for about 9-10
years and during this period no objection was raised, and subsequently on vague
allegations they were dismissed from service. He further contended that cases of
respondents were at jpar with Mst. Naseem Akhtar which was decided by this Court in
Civil Petition No. 1960-L of 2006 vide judgment, dated 2-11-2006.

5. We have considered the arguments of both the parties and have gone through the record
and proceedings of the case in minute particulars. The matter has already been decided
by this Court in the | case of Mst. Naseem Akhtar (supra), and it has been held that the
appointment orders of the respondents as PTC Teachers were genuine. It was held by
this Court in the cjase of Hameed Akhtar Niazi v. The Secretary, Establishment
Division, Government of Pakistan and others 1996 SCMR 1185 that if a Tribunal or
this Court decides aipoint of law relating to the terms and conditions of a civil servant
who litigated, and there were other civil servants, who may not have taken any legal
proceedings, in such a case, the dictates of justice and rule of good governance
demand that the beneﬁt of the said decision be extended to other civil servants also,

who may not be pan!ties to that litigation instead of compelling them to approach the
§
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_ equal protection of law,
’ . ! .

Tribunal or any otzher legal forum. This view was reiterated by this Court in the cas
of Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and others

2005 SCMR 499 and it was held that according to Article 25 of the Constitution of

Islamic Republic of Pakistan, 1973 all citizens are equal before law and entitled to

6. In this view of tfhe maiter, we are of the view that no ground for interference in the

impugned judgment is made out. Accordingly, the petitions being devoid of force are
dismissed and leave to appeal refused.

M.B.A./G-13/SC Petitions dismisse
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