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1 2 3 | .
1 | 02-sep-24 The appéal of Mr. MUHAMMAD NABI

presented today by Mr. Mir Zaman Safi Advocate. It is fixed
for preliminary hearing before Single Bcnchhat Peshawar on

13—Sep—24. Parcha Peshi given to counsel for the appellant.

By order of the Chairrﬁan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

. ~—
APPEALNO. 1 1©2 12024

Mr. Muhammad Nabi, Assistant (BPS-16),

Khyber Pakhtimkhwa Service Tribunal, Peshawar.......coucuennnnenn. APPELLANT
VERSUS
1- The .deemment of Khyber Pakhtunkhwa through Chief Secretary Khyber |

Pakhtunkhwa, Civil Secretariat, Peshawar.

The Secretary Establishment Department, Civil Secretariat, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Civil Secretariat, Khyber
Pakihtunkhwa, Peshawar.

The Chairman Khyber Pakhtunkhwa Service Tribunal through Registrar

Khyber Pakhtunkhwa Service Tribunal, Peshawar.

............................................................. RESPONDENTS

' APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA

. SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED

NOTIFICATION DATED 01.04.2024 WHEREBY AMENDMNETS IN
SERIAL NO. 2 TO 5, COLUMN NO.5 OF THE APPENDIX OF
SERVICE__RULES NOTIFIED ON__03.04.2018 FOR THE
EMPLOYEES OF KHYBER _PAKHTUNKHWA _ SERVICE
TRIBUNAL HAVE BEEN MADE BY MENTIONING CRITERIA OF
HAVING GRADUATION FOR PROMOTION TQ_THE POSTS
MENTIONED ON_COLUMN NO.2 AND AGAINST NO ACTION
TAKEN ON THE DEPARTMENTAL APPEAL OF APPELLANT
WITHN THE STATUTORY PERIOD OF NINETY DAYS

PRAYER

That:mi acceptance of this service appeal the impugned Notification
dated 01.04.2024 may very kindly be rectified to the extent that to

‘remove/deleted the criteria of having graduation from the said

amendments and the same may be issued as per spirit of the judgment
of this august Tribunal dated 14.01.2021 in appeal No. 868/2019 titled
Iftikhar Khan Vs Govt: of Khyber Pakhtunkhwa & Others. Any other
remedy which this august Tribunal deems fit that may also be awarded
il_l,_gfa\f-ipi' 1.)f the appellant.

R/SHEWETH:

"GN FACTS:

1-

'-[*. ©. Brief facts of the present appeal are as under:-

'
‘.

T‘iat the appellant is the employee of this august Khyber Pakhtunkhwa
uervme [rlbunal and is serving as Assistant (BPS-16) quite efficiently and
upto ‘bi‘!b r=nt1re: satisfaction of his superiors. Copy of the appointment order is
K ‘acl'll_g_d AS ANNEXUIC.uureeeanaes v eeseveesssnansantestossanasesonesatarrencsrnenens A.

oS
A
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That the Establishment Department issued Notification dated 03-04-2018
whereby proper service structure for the employees of the Khyber
Pakhtunihwa Setvice Tribunal has been approved/ notified and according to
the Sald service structure the posts of employees of Khyber Pakhtunkhwa
Serku Tribunal have been categorized in twenty six (26) different cadres
for the purposes of seniority and their appointment/ prospects of promotions.

That; in the above mentioned notified service rules/structure the posts of

Additional Registrar, Superintendent and Budget & Accounts Officer (BPS-

17 showr: at Serial No.2 to 4 of the appendix has been given the method of
recruitmeént/promotion under Column No.5 which is as under:

:.“b"’ promotion on_the basis of seniority-cum-fitness from_amongst

'ihe Assistant Registrar and Law Officer (BPS-16)with at least five

vears service for the post of Additional Registrar/by promotion, on

- the basis of seniority-cum-fitness from amongst the Assistant (BPS-

- 16) with at least five years service for the post of Superintendent

(BPS-17) and by promotion_on the basis of seniority-cum-fitness

from amongst the Cashier-cum-Assistant (BPS-16) with at least

three vears service for the post of Budget & Accounts Officer (BPS-

17
‘Copy of the service rules notified on 03.04. 2018 is attached as

| HINNICKUIusuesersrnaensriesssrersastisrsaernstsorerassassssssss beessesasanens B.

That according to the above mentioned service rules employees belonging to
the said ‘cadres have been promoted from time to time.

That uﬁfortunately vide impugned Notification dated 01.4.2024 amendments
to the extent of qualification have been made for promotion on the above
menticied posts which is as under:
“By promotion on the basis of seniority-cum-fitness, from amongst
. the holders of the posts of Assistant Registrar, Law Drafter, Office
" Asststam and Cashier-cum-Assistant (BPS-16), having graduation,
i.rvn‘h at least five years service as such.

_ Note For the purpose of promotion, there shall be maintained a
. jomt seniority list of Assistant Registrar, Law Drafter, Office
Ass:srant and Cashier-cum-Assistant (BPS-16)”.
Copy of the impugned Notification dated 01.04. 2024 is attached as
annexure .............................................................................. C.
1,5
That tiie above mentioned amendments has been made by the establishment
department in light of the judgment dated 14.01.2021 in appeal No.
868/2019 titled Iftikhar Khan Vs Government of Khyber Pakhtunkhwa &
others - but including the criteria of qualification of having graduatlon is
dgainst, the true spirit of the judgment which has not been discussed in any
part of the said judgment. Copy of the ]udgment is attached as
ATINIEXUTC s v évuvvesonsannsessssssarnrnensessonsonsssssssenestosssasssnnsorsernansessenes D.

That tue'appellant having the required length of service and seniority and as
such qune hopeful for the grant of promotion to the post of Superintendent
(BPS- 17\ but due to the above mentioned impugned amendments in the

S .
iyt




E ~3-
service rules the appellant has lost his career progression of promotion to the
above mentioned post.

* 8- That the appellant is in the promotion zone being a senior most employee of
the Khyber Pakhtunkhwa Service Tribunal and fully hopeful for his
promotion to the post of Additional Registrar/Superintendent (BPS-17) but
due to the above mentioned impugned amendments in the Service Rules by
méntioning qualification criteria of having graduation degree for the subject
post deprived the appellant from his due right of promotion.

9- That, the appellant feeling aggrieved from the impugned Notification dated
01.04.2024 preferred department appeal/representation before the authority
conceiried but no reply has been received from the quarter concerned till
date. Hence the appellant having no other remedy but to file the instant

“service appeal on the following grounds amongst the others Copy of the
departn*ental appeal/representation is attached as annexure..coceveeneernnens E.

GROUNDS:

A- That the impugned Notification dated 01.04.2024 is against the law, facts,
norms of natural justice and materials on the record, hence not tenable and
liable to be rectified.

B- That ;the appellant has not been treated by the respondents in accordance
with 1aw and rules on the subject noted above and as such the respondents
violated Article-4 and 25 of the Constitution of Islamic Republic of
Pakistan, 1973.

C- That the impugned amendments in the service rules have been made by the
authorities which badly affect the career progression of the appellant
including other employees. of the Service Tribunal, therefore, the same is not
tenable in the eye of law.

D- That thé - treatment meted out to the appellant is clear violation of the
Fundamental Rights of the appellant as enshrined in the Constitution of

Paklstan 1973.

hat the appeilant has been discriminated by the respondents on the basis of
1mpugned amendments in the service rules and as such the respondents
wolated the Principle of Natural Justice.

F- That: the impugned Notification dated 01.04.2024 due to which the
promotion of the appellant alongwith his other colleagues has been affected
by including the qualification criteria is not tenable under the law and rules
and would certainly affect the seniority and promotion of the appellant and
‘rhe oﬁher colleagues of the appellant.

G- .That Jhe 1mpugned Notification dated 01.04.2024 has been issued by the
respondents is fully against of the true spirit of the judgment dated
14.01.2021, therefore, the same is not tenable in the eye of law and liable to
be reetiﬁed.




j
4 do -—'('1 -

H- That a¢cording to Article-38 (e) of the Constitution of Pakistan 1973 state is

; bound; to -reduce disparity in the income and earnings of individuals

including persons in the services of the Federation. That in light of the
mentiorfed Article the appellant is on strong footing.

I- That thl%; appellant seeks permission to advance other grounds and proofs at
the tiine of hearing,
.

L If is thereforé, most humbly prayed that the appeal of appellant may
very kindly be accepted as prayed for.

3

Dated: 02.09.2024.
A

S APPELLANT .
. ‘ o
| NABI

THROUGH: /
MIR ZA SAFI
ADVOCATE

CERTIFICATE:

At i:s_"‘c;:'e:rtiﬁed that no other earlier appeal was filed between the parties.

LIST OF BOOKS:

I

"1~ CONSTITUTION OF PAKISTAN, 1973.
'2-  SERVICES LAWS BOOKS.
3:  ANY OTHER CASE LAW AS PER NEED.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE, PESHAWAR

APPEAL NO. /2024
MUHAMMAD NABI - \A GOVT: OF KP & OTHERS
AFFIDAVIT

‘I, Mir Zaman Safi, Advocate, High Court, Peshawar on the
instructioﬁs and on behalf of his client, do hereby solemnly affirm that the
contents of this APPEAL are true and correct to the best of my knowledge

and belief and nothing has been concealed from this Honorable Court.

{

W

~ MIR ZAMAN SAFI,
ADVOCATE BIGH COURT
PESHAWAR
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Better Copy., {,

Gevernment of .
- NWFP Service Tribunal
' - Peshawar

. -OFFICE omm

o Mr Muhammad Nabi, who was appomtment as Nalb Qamd in BPS 1
" against a newly created post-on temporary basis in this office in the year, 1992 in
- hereby regulamzed against the permanent post of Naib Qasid (BPS-1), being vacated

" due to the retirement of Mr. Muhammad Idrees Nalb Qasui on medlcal grounds with
" effect from 08.08.2002 (F. N).

~ CHAIRMAN
L o - NWFP SERVICE TRIBUNAL
BEIRNEA . o PESHAWAR

. :_No 107577/ ST, Dated Peshawar the 12/8/2002

Copy is forwarded for 1nformat10n and necessary action to
L The Acrountant General NWFP Peshawar
2. Office Accounts for necessary ‘action.

Ly 3. Mr. M vhammad Nabi, Naib Qa51d of thrs ofﬁce Wlth ref to hlS'.
- dpph(,atlon dated 12/8/2002

S CHATRMAN
A | '~ NWFP SERVICE TRIBUNAL'
S PESHAWAR" |
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- GOVERNMENT

i

KHYBER PAXHTUNKHWA
: Published by Authority ' ‘
PESHAWAR, MONDAY, 15% APRIL, 2019.

GOVERNMENT OF KHYBER PAKHTUNKHWA ESTABLISHMENT DEPARTMENT
. (Establishment) -

NOTIFICATION
Dated 03-04-2018

No. SOF-V/E&AD/13-02/2018:In pursuance of the provisions contained in Sub-rule
| ~ (2) of rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion & Transfer)
Rules, 1989 and supersession of this Department Notification No. SOR-I(S&GAD)4-2/82, dated
08-06-1988, =stablishment Department, in cohsultation_with the Finance Department, hereby
lays down the method of recruitment; qualification and other conditions specified In column 3
to 5 of the following Appendix which shall be. applicable to the posts in the office of Services
Tribunal Khyber Pakhtunkhwa, specified in column 2 of the Appendix with immediate effect.

v APPENDIX

S# | NOMENCLATUR MINIMUM : ° _AGE METHOD OF
E OF PGST QUALIFICATION FOR RECRUITMENT
' APPOINTMENT BY .
: INITIAL RECRUITMENT - .
1 ' 2 . 3 4 5
L. | Registrer {85-18) T e - ~ee 1 By-promotion on the basis of
Tt ' . seniority-cum-fitness, from
. amongst  the  Additional
L a Registrars,  Superintendents
Ko . and Budget & Atcounts
. : : Officers(BPS-17), with at least
five years service as such:
Provided that if no suitable
officer is  available for
promotion, then by transfer,

Note: A joint seniority list of

Additionat © Registrars, |

, Superintendents and Budget

_ & Accounts officers shall be

L o maintalned for the purpase of

| o : promotion to the post of
. L ' ' ‘Registrar. .

' 2. | Additional . | T : ' - | By promotion on the basis of

Registrar (85-17) . :, seniority-cum-fitness,  from

. ' ' © famongst  the Assistant '

N . . o Registrars and Law Orafters’ 7

Cot S (BPS-16), with at feast five| . 3

years service as such: y I

Provided that if no suitable
oifficer s avai!able__ for
_promotion, then by transfer.




1 ?

Note: A joint seniority fist of
Assistant Registrars & Law
Drafters shall be maintained
for the purpose of promotion
to the post of Additional
Registrar.

Superintendent
(BPS-17)

........

By promotjoh, o'n_the basis of

seniority—cum-ﬁtn’ess,_ from
amongst the Assistant (BPS-
16), with at least five years
service as such. :

Ludiget &
Acceunts Officer
(BPS-17)

L}

By promation, on the basis of
seniority-cum-fitness,  from
amongst the Cashier-cum-
Assistant (BPS-16), with at
least three years service as
such: -

Provided that if no syitable |

officer . is available for
promotion, then by transfer,

1 (BPS-17)

Private Secretary

)
|

By promotion, on the basis of
senioriﬁy—cum-ﬁme's.s,
amongst  the  Personal
Assistants (BPS-16) with at
least two vyears service as
such. :

from |-

Manager (MIS)
(8PS-17)

By promotion, on the basis of
senloﬁty-cum-ﬁtnegs, from
amongst . the Computer
Operators (BPS-16), with at
least five vyears service as
such.

(BPS-16).

Assistant
Reqistrar

At least Second Class
Bachelor Degree: from a
recognized University,

23 to 30
Years

By initial recruitment.

Office Assistant
(B5-16)

R e ..

At least "Second Class
Bachelor's Degree from a
recognized University.

20to0 32
Years

a) -Seventy Five percent by
promotion, on the basis of
seniority-cum-fitness,  from
amongstthe  Senior
(BP5-14), with at least five
years service as such; and
b)Twenty Five per cent by
initial recrujtment.

Clerks {

Cashier Cum
Assistant({BPS-
16} e

i

By promotion, on the basis of
seniority-cum-fitness,  from
amongst the Store Keepers
(BPS-14) with at least five
years service as such: ’

Provided that if no suitable
person  is  available for
promotion, then by transfer.,

10.

Personal
Asgis;_q_nt (BPS-
16)

By promotion, on the basis of
seniority-cum-ﬁtne.ss,-_ from
amongst the Senior Scale

Stenographers (BPS-16) with

at least three years service as
such. :

’
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11. { Zenior Scale -

(@ At least  Second

(I
L
L

(BPS-14)
oo

| words
Shorthand in English and {.

recognized Board: ang _
ii. A speed of fifty  (50)

" pPer  minute in

thirty-five (35) words -per

-minute in typing in, English;

and :

iil. Knowledge of Computer
in using MS Ward ‘and MS
Excel.

20to 32 | By promation, on the basis of
Stenographer Class  Bachelor's Degree | Years seniority-cum-fitness,  from
(BPS-16) from a | recognized amongst  Junior - Scale |
o | university; Do _ Stenographers (BS-14), with
(b) A speed of seventy three years service as such:
(70} words per minute in . . -
shorthand in English and ' Provzded,mat if no suitable
forty five (45)° words per PESon s | available
minute in typing in English; promotion,  then -by initial
and __ recruitment, - :
() Knowledge of '
' Computer in using MS Word
and MS Excel. '
12. 'Law Drafter At least Second Class LLB |25t 35 By initial recruitment,
(BPS-16) from a recognized Years : :
T University, ' ' L
13. | Computer (@) At teast Second| 18 1632 | By initial recruitment.
Operator (BPS- | Class Bachelor's: Degree in | Years
16)" Computer Science -/
: Information Technolagy
(BCS/BIT faur years) from a
recognized University; or
by At least  Second
y Class  Bachelor's . Degree
from a recognized
, University with one  year
' Diploma in  Ihformation
L Technology from a
i recognized Board of
e Technical Education, : . . '
14. Senior Clerk (BPS- C e By promation, on_the basis of
14) Seniority{tjm-ﬁtness,ffom ,
amongst Ji.mior‘ Clerks (BPS-
11), with at ledst ‘twa years
: : - service as such.
15. | Stere Keeper At least Diploma in| 1810 30 By initial recruitment. =
(BPS-14) Commerce or Bysiness| Years | . o '
o Administration in  Second
Division from a recognized | - - '
Board  of Technical -
Education. - : . : e
16. | Junicr Scale i. At least Intermediate or | 1810 30 | By injtjal recruitment.
* | Stenographer its equivalent qualification | Years .
in Second. Division from al -

M

ATTESTED
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17. Junmr Clerk i) At least Secondary School | 18to 30 | a) Tharty three _ percent by
(BPS-11) Certificate with | Second | Years prumotion, on the basis of
coe Division _or  equivalent Seniority-cum-fitness  from |
quatification from - a amongst  Daftaries, Bailiff,

recognized Board; and : Génerator Operators,

i) A speed of Thi ity (30) Photostat Operators,

NaibQasids, Process Servers,
Chowkidars and Sweepers
with two years service as
such, - who have passed
Secondary Schaol Certifi cate
Examination; and

words  per minute  in
typingin English,

b) Sixty-seven per- cent by
: - initial recruitment.
18. | Driver (BPS-06) | Literate havmg L'W drwmg 1B to40 | By initial recruitment.
| license. Preference’ shall be | Years
given to those who have
sufficient  experience  in
driving, repair - and
maintenance of vehicles. ' s
19. | Dafiafi (BPS-04) | At |east Second  Class | 18 to-40 By initial recruitment.
. Secandary © Schaol | Years
Certificate  or equivalent
qualification fram a
recognized Board.

20. ¢ Ballif (BPS-04) At least Second Class | .18 to 40 By initial'recruitmen't."

Secondary -+ School | Years
Certificate or equivalent {
P qualification . from  a |
recognized Board, . . L
21. { Generator Relevant Certificate fram & | 18 to 40 By initial recruitment.
Operator(BPS- Recognized = Technical | - Years i
; o4y - Institute, ' ' ' |
: *22. | Photostat At least Second. Class | 18 to 40 By initial recruitment.
| Operator (BPS- Secondary " School | Years |
04) Certificate or  equivalent | -
. qualification - from a .
| recognized board with one , - i
! year experience as : s
i N L Phatocopier. _ ] :
23. | NaibQasid (BPS- | Literate . _ ' 18to 40 | By initial recruitment.
03) : Years o
24. | Process Server Literate 18 to 40 | By initial recruitment.
(BPS»OB) - _ Years . - .
[ 23. |.Chowkidar (BPS- | Literate with sound physique | 18 to 40 By initial recruitment,
03) ' Years _ _ lL
: 26. eweepu(sps- Literate | 18 ta 40 | By initial recruitment. i
\ g‘>) . . Years :
W | SECRETARY ESTABLISHMENT

L - ’ GOVT: OF KHYBER PAKHTUNKHWA

| L ‘ o Print-adandwbﬂshudbjmuh‘lanagur.
- Staty, & Py Daptt, Kybet Pakivtunithva, Pashawar

ATTESTED
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GOVERNMENT OF KHYBER PAKHTUNKHWA :
ESTABLISHMENT & ADMINISTRATION/p Jk;}f
DEPARTMENT
(ESTABLISHMENT WING)  /9/ up_\
~ Email: soelusectlon@gmall com (;‘ D‘*"'"'J"‘ T

~ Ph#t Dgi-9210524 ' '_ Dated Peshawar the15tAprlI 2024\

NOTIFICATION

Peshawar deted the 01/04/2024 -

NO OE-]I! LE&AD)!5 1!KP STISR M12024 In pursuance of the promsmn contelned
in sub-rule (2} of rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appomtment
Promotaon and Transfer) Rules, 1989 the Estabilshment Department, in consultation
with the Finance Department, hereby dlrecte that in this Department’s Notaﬁc:at;on No.

SOE«-\HE&ADM?: 02/2018, dated: 03- 04 2018 the following amendments shall be-
made, hamfly

K'

- AMENDMENTS - 4" Y ﬂ
Q‘

(a)' ‘ agamet Serial No. 2, in column Nos. 2 and 5 for the existing entries, the _ 0’}\“ \
: followrng shall respectively be substltuted namely: '

“Addltional Reglstrarl By promonon on the- bas:e of seniority-cum- _
Superintendent/Budget and | f tness, from amongst the holders of the posts.| M )

Accounts Oft“cer (BPS17) of Assistant. Registrar, Law Drafter, Office 'v/"
Assistant and Cashier . cum. Assistant

(BPS- -16), having graduation, with at least five

N _ ' - | (05) years service as s such. C}]//
S | E | \
wA

Note For the purpose of promotaon there _
shall be maintained a joint seniority fist of }
| Assistant Registrar, Law Drafter, Office

Assistant and Cashier cum Assistant

e e —

| .(BPS 16).",
(b) Sertai Nos. 3 and 4 shall be deleted. -
o /
. / - SECRETARYTO . . _ |
GOVERNMENT OF KHYBER PAKHTUNKHWA S
2 ; ESTABLISHMENT DEPARTMENT. i

ﬁTTESTEn
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4’/ l’},

Endts: of Even No.& dated.

~ Copy forwafded to: | ' :
1. The Additional Chief Secretary (Plannmg & Development Department) &

Additionial Chief Secretary (Home & Tnbai Affairs Department), Khyber
Pakhtunkhwa. "

The Senior Member, Board of Revenue _ '

All Administrative Secretaries to Government of Khyber Pakhtunkhwa

The Accountant General, Khyber Pakhtunkhwa.

The Regrstrar Peshawar High Court Peshawar.

The Secretary to Governor, Khyber Pakhtunkhwa. _ o

The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa

All Divisional Commissioners in Khyber Pakhtunkhwa. :

All Deputy Commissioners, Khyber Pakhtunkhwa.

: 10 All Heads of Attached Departments in Khyber Pakhturikhwa.

11.The Secretary, Khyber Pakhtunkhwa Public Service Commission, Peshawar

©ONO O AN

- A2 The Registrar, Khyber Pakhtunkhwa; Service Tribunal, Peshawar.

13.Manager, Printing Press, Khyber Pakhtunkhwa for pubitshmg in Off olal Gazette
14. Master file. _ _ ;

(ARIEMENMOAD K ALEEM)

SECTION OFFICEFé (E-1I)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES IBUNA SHAWAR

%
Service ‘Apfueal No. 868/2019

Date of Inshtutlon ... 20.08.2018
Date of Decssron o 14.01.2021

\' "Ifhkhar Khan Assistant (BPS 16),

Khvber Pakhtunkhwa, Serv:ceTnbunal Peshawar., IR
: | .. (Appellant)

VERS

The Govemment of Khyber Pakhtunkhwa through Chief Secretary,

‘Khyber Pakhtunkhwa, CIVII) Secretarlat Peshawar and three other

respondents.
(’D E (Respondents)
‘Mr. JFTIKHAR KHAN, @ L
Appetlant 0 ==~ In person, -
. m : ' X
MR. RIAZARMAD PAINDAKHEIL ‘ . ,
Assistant.Advocate General .. --—-"  For respondents.
| | ,
MUHAMMAD JAMAL KHAN - MEMBER (Judicial)
. ‘MIAN MUHAMMAD b ——— MEMBER (Executive)
ATIQ-UR-REHMAN WAZIR | MEMBER (Executive)
L I'f."'"j__IJDGEMENT:'_ a

£

'--MUﬂAMMAD JAMAL KH&N. MEMBER:- By virtue of the
mstarh. service appeal submrtted under Section-4 of the Khyber
Pakhtunkhwa Services Tribunal Act 1974, the vires of notification/rules -

“dated 03.04.2018 have been challenged

-'

2 Tnat on estabilshment of the Kh;yber Pakhtunkhwa Services

T r:bunal while adhering to the provnsnons contamed In Article 212. of the

\.,onstltutlon of Islamic Republic of Pakistan the Serwce Tribunal has
been conferred exclusive ]urlsdzctzon n:the matter perta[mng to_terms
d emdmons of civil servants of the Prowncer Appellant belng 2 civil -

servant is also rendermg dutres as Office Assistant in BPS-16 in this
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-
Tnbunai since 25 08 2017 and he 1s actmg as such to the entrre
satlsfactmn of his htgher-ups On 03.04. 2018, the Secretary

Establishment Department Khyber- Pakhtunkhwa Civil Secretariat,
b [ -

_ Pesh__a'v'var,' notified Service Rules which are not only irrational but also

dIsag.vantageoos to the servic{e career of appellant as the number of
officials working in each cadre's and their prospects of promotion have
not been brought under con5|derat|on For bringing the matter into the
notrce of competent authonty, departmental’ appeal was moved on
24 Ot' 2018 jwaiting- for the expiry of the statutory pericd buti without
havmg any response, therefore having no other adequate remedy the
mstant service appeal-was mstltuted

3 'Respondents were summoned, in compliance'. thereof they

‘attended the Tribunal th@gh" their authorized representative thereby
controvertmg the claim of appellant by. submitting replyfcomments by
‘raising Iegal and factual obJect\ons '

‘“t

4 We have heard arguments of the appeliant as well 'as' learned

f
Asstctant Advocate General and were able to go through the record on
ﬂle truth their valuable ass;stance in view of which our findings are
recorded in the following paras '

_5;, Here it is deemed approprlate to mention that in the past due to

spht judgment, pro and contra of the Divisional Bench ‘of this Tribunal
one ‘Hon'ble Member deciared and accepted the appeal whereas the

other Hon'ble Member dtsmlssed the same, therefore, the mstant

._ appeat was referred to Larger Bench for the decision.

F

) 6. Before embarkation onl adjudicating the issue involved in the |
_ mstant case it is appropriate to have a look at the arguments advanced

-by, the appellant h:mseif Accordzng to appellant in the service structure
there are three contestants/asptrants for a single post of Registrar in

- BP5-18, that are, Additional 1Reglstrar Superintendent and Budget &

Accounts Officer all holding posts in BPS-17, according to the rules

-notrFed for the Mimsterral 'Establlshment of the Service  Tribunal

i separate rather distinct seniorlty lists have been provided for all cadres.

For'-Law Drafter and ASS|stant Registrar both falling in BPS 16 each
cadre having cone post has to be promoted to the post of Additional

. Registrar. As regard Office Ass|etants, holding nine posts in BPS-16 have
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to be promoted to the post of Supermtendent (BPS-17) and still- further
a Cashier-cum-Assistant holdrng BPS-16 having one post has to be

promoted as Budget & Accour}ts Officer in BPS-17. It is worth to be
noted that seniority list of ali the'three cadres have been merged when

the official of - each cadre attalns BPS-17 where after a common

. senlor.ty list have to'be mamta:|ned Appeliant oplned that whlle keeplng

in wew the number of posts avallable for QOffice Assistant holdlng BPS-

16 Wh]Ch are nine in numbers whereas other cadres of Additional
Regustrar and Budget & Accoiunts Officer having two and one post
respéztively would be promote;d to higher grade with accelerated pace
as compared to the r:herncesE of promotion available to the Office
Assrstants when he is promoted to BPS-17 on his turn: thus having
dismal chances of promotron and at the same time lagging behmd by

' _._remdmlng junior to the lateral [entrants in service. That except the post

of Law Drafter c'Jualification 'fdr all the remaining posts is a Bachelor
Degree and B.Com. While keepmg in view the principles of parity and
maihtaining equilibrium such scheme of things as provided in the rules
jwcuid notQphold the cardlr}al principles of justice, therefore, he

-submitted that each official ha\[fing different cadre but having the same
grade shou!d have equal chances of promotion, he placed reliance on -
PLD 1980 S € 153, wherein lt has been held that Article 212 read with

erl Servants Act, 1973, Sectlon 25 of the Act ibid vires of rules

-competency to determine- Rules having altered terms and conditions of

“ ._'servrce, bar of Article 212 apphcable with full force- question of vires of

ru!es Vis-a- \ns with section- 25 of Civil Servants Act, 1973, .in .such-

exeruse to be necessarily consrdered vide .citation (e) and last two

_paras of the aforesaid Judgement He referred to 1991 SCMR 1041,
wherein it has been held that if .a statutory rule ‘or a notlficatlon_
_adversely affects the terms and condrtlons of a civil servant, the same
can :be treated as an order |rl1 terms of Sectlon 4 (1) of the:Service . -
_Tr1bunal Act {LXX of 1973) and can file an appeal iin the Service
bTr!bunal even If the fundamental rights- of a civil servant are bypassed
or vrolated it has been further provrded in the aforesaid dictum that ali-

reasonable quallﬁcatlon vide crtattons (d), (e}, (i) of the referred to
dictum He referred to PLD 2004 S € 317, wherein it has been held if

.1'
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an objectton is ralsed qua-the| validity of amendment in the rules by a

cml servant on the ground - that the same had adversely affected his
right in the service as to promotlon, jurisdiction of the High Court was

'barred by virtue of Article 212/ of the Constitution. It was ordained that

the. c:wl servant should approach the Services Tribuhal for redressal of

hlS grlevance which was vested with the ]unsd:ctlon not only toigo in to '.
tha_ quest:on of valldlty or VIres of the rules qua right of such a civil

.servant but also the question of mala-fides if raised in the appeal vide

citation (b) and para -5 of the referred to Judgement Whlle making

_ '-reference to 2002 PLC (C. S) 94 vide discussing the vires of Section-4
_ Iof the Services Tribunal Act (LXX of 1973) vis-a-vis the: Const:tutlon of

3 Pak-etan 1973 Articles 199 &; 212 it has been held that the matter
_.'relatmg to the terms and condltlons of service would not come within

the jurisdiction of the High Ciourt~ even if a statutory rule was ultra

'_'vrre'; the Services Tribunal would have the jurisdiction to strike down

_the same wde para- 8 of the referred to Judgement He referred to 2012
'__PLC (C.S) 142, while dlscussmg the scope of Section-4 (1) of the
. ;Balochrstar@Serwces Tribunal | Act 1974, that appeal chai!engmg the

Vire:: of law, statutory servuce rutes or notification adversely affectlng_-

'__terrrrs and conditions of civil e_ervants such law/rules/notification could o

'be" in turn an order in term Eof Sectiond (1) of Balochistan ‘Services

o .Tr|bunal Act, 1974, and could _be challenged in an appeal before

Servfces Tribunal. It has further been provided that the 3urlsdtction-
conferred upon Serwces Trlbunal is not limited and all service, matters-

"Jncl dmg vires of service laws ran be. chaflenged before it vide crtatlon c
. _of the referred to judgement. Sumllar guestion of JUFISdICtIOI’I has alse
'f--been ‘tackled in 2012 PLC (C.S) 1211, He made reference to 2015

PL(‘ '!C S) 215, it has been held: -categoricaily that the Services Trsbuna! _

has cot exclusive jurisdiction to entertain and adjudicate upon the -

___matters relating to the right to be considered for promotion to a higher
_-grade vested in tne Khyber Pakhtunkhwa Services Tribunal Act 1974,
_ .:wce CItatlon -a read with para 12 of the referred to Judgement He
'referred to 2018 PLC (C.S) 40 Wherein it has been held unequivocally
_I'that the Service Tribunal was ’fully competent to entertain and decide
';Ithe"cases wherein vires of Servace Rules or notification had been
| -tchaﬁenged on the touch stone of being violative of Fundamental Rights

. ‘and to direct the authority for framing ‘such rules beneficial to the
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prosoe ' of promotion -of civil servants and was held that the clalm of

petitic ner/employees would fall ;m terms and conditions of service vide
|
cutatron {a) and paras 10 & 11 of the referred to judgment. He referred

7
A,

; to 2819 PLC {C. S) 995, wherern it has been held that the.vires of
% rules rould be challenged before Service Tribunal vide summarrzed para
%;s at the inception of judgement read with para-7 ibid of the referred to
% drcturn He made reference to Servuces Appeal No. 231/2011 Captioned
51‘_ ' Mlan Farooq Igbal Versus Mmes and Minerals Department Khyber
; ‘Pakhtunkhwa decided on 19.0%.2013, the rufes in vogue in the Mines

Gz ' ‘ | :
a and Minerals Department il 16.10.2010 were revoked and new rules
- were notified where clause-b of the rule was replaced on mala-fide

mtent on which nohhcation was set-aside by dent of which rules were

e ., notrﬂed on 17.10.2010 Cby restonng clause-b of natification No.
S SOI(IND)1-688-Vol-V dated |10.12.2003 and furthermore that
@ . promutlon to be made strrctiy'keeplng in view section-9 (2)(a)(b) of

. Civil ¢ Servants Act, 1973, and [:sta Code directions. He placed rehance
L : on Serwce Appeal No. 1218/2011 titled Fozia Shehzadi  Versus
| Edur zkion Department Government of Khyber Pakhtunkhwa decrded on
. - 18, ;.2 2017, wherein the department of Elementary & Secondary
' o Edocatlon Government of Khyber Pakhtunkhwa amended method of
! ' recrurtment in exercise of the powers under sub-rule 2 of Rule-3 of the
_Khyber Pakhtunkhwa Civil Sier.vants (Appointment, Promotion and
_-:T_ra-n-s'fer)_Rules, 1989 which éhanged the qualification for promotion,
,"-.wasl'chalienged to be ultra vires.of the Fundamental Rights and it was

I o " heid by this Tribunal that it is ri[row a settled position of law that:vires of
any rules or law touching the lferms and conditions of civil servants can

‘be decided by this Tnb‘bnal and reference was made to the dictums laid

down in PLD 1980 Supreme Court 153 and 1991 SCMR 1041 which

i were stated to be much clear,| therefore, it was held that this Tribunal -

has the jurisdiction to look mto the vires of law and rules touching the

- terms and conditions of the Civil'Servants vide para-6 of the referred to
]udgement He placed reliance on PLD 1990 SC 1092, while

| elaboratmg discretion, it has been held that where ever. W|de worded
powers conferring discretion e><|st there remains always the need to

'_sructure the discretion and courts when can 1nterfere with the
dsscretlon vide citation (s) of the judgement. In 1997 SCMR 1804, it

has ‘been held that the gene:ral principles that discretionary - decision
o |

N .
't .
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’should be made according to rahonal reasons needs (a) that there be
fmdmgs of primary fact based on good ewdence and {b) that decision
about the fact be made for reasons which serve the purpose of the
statute in an intelligible and reasonabie manner. The actions which do

i
|
|
i
|

6.

_not “meet these threshold reqmrements are arbitrary and may be

consadered a misuse of powers wde citation(c) of the referred to dictum,
In 1999 SCMR 467, while elaboratmg Article 25 of the Constitution of

'_Pak;stan wherein the .prmcnples of equality of citizens has been
e'nunciated it has been held that Government is not supposed to

dISCI‘Iminate between the catnzens and its functionaries cannot be
aliowed to exercise: discretion| at their whims, sweet will or as they
please rather they are bound to act fairly, evenly and justly vide citation
{a) of the referred to dictum. He made reference-_to 2005 SCMR 25,
wherein distinction has been drawn I discretionary decision and
arb'itra_ry. decision it was held! that discretionary decisions shou!d be
made according to. rational reasons' In discretionary decision there

must be ‘findings of primary facts based on good evidence and the
'decusicn abgut the fact be made for reasans which serve the purpose of

_stcstute in intelligible and reasonable manner and the actions which do

.not' rneet the threshold reqmrements are arbitrary and may -be
conﬁudered as misuse of powers It has further been held that discretion
:_po_},ve_rs have certain pre- condltions and that are seven instruments

: -uséfd_l in structuring of discretiOnary powers, are open plans, open

: ) g ' | . .
~policy statement, open rules{, open. findings, open reasons, open

'-prece’dents and fair informal procedure Still further it has been held
that functionaries of any orgamzatton or estabhshment cannot be
‘allowed to exercise discretion at their whims, sweet will or in arbltrary

-manner, rather they are bound to act fairly, evenly and ]ustly vide -

'r'|tat|on (c) (d) (e) para-15 of the referred to judgement. He placed
-reiiance on 2015 SCMR’ 630 while dlscussmg Section-24-A of the

General Clauses Act, (X of 1897) wherein it has been held that the

'.execut[ve authority having dlscretlonary powers, its exercise and scope-

——wm_n legislature conferred a: w1de range of power it must be deemed.

RSN e} haue assumed that the powers would be firstly, exercised in good
falth secondiy, for the advancement of the ob]ects of the legislation,

nd ghlrdty, in a reasonable manner-—- where the authorltles falled to -

_' regu!ate their discretion by the frammg of rules, or policy statements or
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precedents it became mandatory for the courts to intervene in order to
mamtam the requ15|te balance for the exercise of statutory powers vide
cutatxon {e) and para- -10 of the referred to dictum. He made reference

:.to 2015 SCMR 1257, wherem it has been held that every public
-:_'funo_ftionary is sopposed to function in good faith, honestly and within
.ithe .orecincts of his powers soffthat person co'ncerned should be treated
--fin':accorclance'With law as guaranteed by Article-4 of the Constitution. It

.‘has -also been held that the; jobjects of good governance cannot be
achleved by exercnsmg discretlonary powers unreasonably or arbltrarliy

and-without applscatlon of mlnd but the objective can be achieved by

fo!iowmg the rules of Justness fairness, and openness, in consonance
Wwith the command of the Constltutlon enshrined in different Articles
mcludmg Articles 4 & 25 wde paras-11 & 12 of the referred fo
]udgement He made reference to PLD 2017 Sindh ngh Court 690,

_ wherem it has been held that when legislature confer powers: on the
government to frame rules, it :s expected that such powers have been

used only bonafide, in a reSponSEble spmt and true interest of public and
in fu*‘therance of the object for attainment of which such powers have
been conferred---powers conferred upon government to frame rules is
not unhmﬁed but subject to certaln per-requisites and pre-conditions---
unlrm ted right of delegation is not inherent in legislative power itself---
court may reject a regulation | :,as invalid and ultra vires if it fails to

'comb!? with statutory essentia! It has also been held that where

"authority failed to regulate the|r dlSCrEtIOI‘]S by framing of- rules, policy
statcments or precedents, it becornes mandatory for courts to rntervene
in order to mamtaln reqwsnte balance for exercise of statutory powers

vide ultatlons (c) & (d), and para-15 (a) (b) (c) (f) (g) (h) (i) of the =

Judgement

7 . The appellant pomted out :that the Khyber Pakhtunkhwa Services
T!‘Ibdnc}r had submitted draft rules and dispatched it to SSRC but the
same have not been brought under - consideration by the. forum
concerned without assngnmg any reason. Apoellant referred to Sectlon-

o “*%4 A of the General Clauses Act 1897, elaborating that when powers

e. conferréd on the authorlty, f|t has to be exercised reasonably and

also. rererred to Sections 21 and 23 of the Act ibid. Registrar of the
Khybe. Pakhtunkhwa Services Tnbunal represented the institution at

e — T
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-the .JSRC but was not able tOI emphatlcally forward the stance of the
mstltutlon thus remammg JUSt a srgnatory to the same. He further
- placed reliance on 2018 SCMR 598 wherein it was held that the terms
and conditions of service cannot be unilateratly altered by the employer
to the dlsadvantage of the employees vide citation (a) and para-6 of the
Judgement The office of Reglstrar Khyber Pakhtunkhwa. Services
o Trmunal has to perform functlons of Trio nature i.e scrutiny of record,
S _ Judlme! and accounts. A person rich in expenence in manifold fieids and

spheres would contribute to proper functioning of the office of Registrar,
and such a scheme of thmgs;could not be ensured when seniority of
dlfferent cadres have been spllt He submitted that when they are on
| ' "better footmg or in a position ¢ of advantage, reference is being made to
the issue of specialization but when they have no such advantage no .

reference to it at all is being gwen He referred to Article 25 & 38
gf the Consgltutnog of ;glamlc Republic_of Egklsggn wherg[g |t

2003 PLC (C.S) 965, wherem it has been held that state SUb_]ECtS are
eqaal before law and are entltled to equal protectlon of law---state
o subjec’c could not be dlscrlmma’ced or refused their rights of services---
L o _' r!ghts of service would mean; and include appointment, promotion and
. all other ancillary matters attached to the service of a citizen. It has
'_ furtner been held that rules prescnbed being subservient to the orlgmal
: Ar.t-—— any rule enacted in derogatlon of original Act or defeating the
. sprr-t of the constltution could not be allowed to prevail vide: citations
c) {d) of the referred to dlctum In 2015 PLC (C.S) 1495 similar
co .' prmcuple has been laid down whlle making reference to Article 25 of the
Constltutlon of Pakistan vide c:tatron (b) and para 12 of the judgemént
he 4dded. He placed reliance lon 2004 CLD 260, while discussing mala
: - . fides it was held that an ac’oon taken. with mala fides is an action taken
. - maI'ClOUSIY for personal motwes whether to hurt the person against
whom action is taken or to; benefit oneself. The term mala fides is

Moo s A ST erssar s

equated with. bad faith. Some of the instances of mala-fides are evasion
" oF t;..e spirit of bargam, lack of diligence and slacking off willful

ha-tenderlng of imperfect performance, abuse of a power to specify terms
‘§l l'-"
“t; and interference with or farlure to cooperate in the other party’s

performanr"e vide crtatlon (c)i He placed reliance on 2010 SCMR 511,
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wherein it has been held, r;that no employee “had vested: right in
,‘ﬁ_.-promonon but where rules, regulatlon and policy had been framed for
_'-appomtment or promotlon for mala-fide reason or due to arbitrary act
'i'ef the competent authorlty, qggneved person was entitled to challenge .
'_tﬁe"same vide citation (e) of the referred to judgement. He further
:subrfriitted that in other departments such as Education, Agriculture,
'.l-_'i\'fe'? Stock end C&W sim'ilar principles have been adopted by
_malntamlng common senlorlty list of the officials having the same
_-_'arades but holdlng different cadres He submitted that adoption of the

rules in other departments in: the circumstances is indispensible, for full

:;-delwery of services by each and every official of the Services Tribunal,
- therefore, providing for efﬂci;rerit service structure is need of .the hour
__Iand norm of the day. He placed reliance on 2010 SCMR 511 and
- submitted that the acts done m the promulgation and adoptlon of rules
suffers from elements of ma!a‘, -fide.

v

| 8 On the contrary, the learned Assistant Advocate General\
--"contended that the notion regardmg the lesser chances of promotlon is
-. Just 2 misnomer having no nexus with ground reality. The present
'. appeal is not competent due tp conduct of appeliant who is estopped to
hla-.,\{e recourse to this Trib_UnaII. In fact the Registrar of this Tribunal has

-atltlzended the meeting of SSRC and has participated in the rules framing

-process, the rules are based on sound reasons and are consensus

qriénted which are not jus't whimsical rather having a pragrhatic

"approach to the actual rea!ities. As regard the assertion of appellant
‘régarding mala-fide the Iear'n;ed Assistant Advocate General submitted -

that it is in fact an e%bstracti[ concept carrying broad implications, no

- malz-fide could be attributed to the rules framing bodies. Whether there
‘was any mala-fide on the pa"rt of rule framing body with the rest of

ofnlc:a!s who have greater chances of promotion while exemphfylng that

a Pr;mary School Teacher is requnred Bachelor of Science qualification

! whareas at the eve of his retirement he would reach Grade-16 aithough

. chéhn'el of promotion are oben to him or he can become District
'Eeucatlon Officer or even a D:rector of the institution. For Senior English

eai_her the criteria of quallﬂcatlon is the same. While making reference
to the post of Law Drafter he submttted that the holder of the same
post in the High Court |s hawng grade 17 whereas the appointment of

E
!




¢
%,

s, G N e iAW Fl
s g ; %) 7 T Ny
..""-*‘tu'" b vt M R A" SIS st e Y ey
et TS R Ten K

i‘

3, 4

Bae Bl
o

PR
Tt

¢

G e
. e vt =S

TN M e e g
S B

3 Se_e,k amendment in the rules,!

-

the' Civil Judge is made in BPS-18. AS regard the job descriptions of
'_.Vario'us posts of distinct cad;re_s' the appellant remained mum. The
appellant has not made recourfse_ to this Tribunal with clean hands as he
has! instituted the present case on petty grounds with mala-fide
'intéHtion and intends to infrinige upon the rights of other employees of
‘the Tribunal. However, the prospects of promotion is Just like: pyramid
}wh'cl" narrows down in every) department in higher scaie. The Service
" _-_Rules.. were notified after thorough deliberation by the SSRC Committee
':'_:in___if\_rhich the representative ofiServices Tribunal was also present and all
‘the stake holders have develJped consensus while finalizing the service
rules. He placed reliance on 2015 SCMR 269 (citation d) that under
Articie 212 of the Constitutior? of Islamic Republic of Pakistan, 1973, a
;;cr'i_ter‘ia has been .\Iaid down a‘!nd domain has been provided W:hich falls
“exclusively within the ambit 'of the concerned department/legislature,
ftherefore extinguishing right | of appetlant. He placed reliance on 2019
".PLC {C.S) 995 and subrmtted that the government has prerogative to

frame rules which fall within its exciuswe domain. He placed reliance on

“.“201_9 PLC (C.S) 282, 2018 .P'-C (C.8) 1135 that every legislation is

subject to judicial review, It |s not a.vested _right of a civil servant to

|

9. The perusal of record cIartFes the fact that there are four different
8 cadres working in this Trlbunal i.e the Law Drafter (BPS-16) one post,
i:Assrsrant Registrar (BPS i6), Cashler-cum Assistant (BPS-16) and Office
Pss.stant (BPS-16). Out of the four cadres, the officials of former three

cadres are having one post each whereas the cadre of Office Assistant
have 'nine posts, The academlc gualification for initial recruitment to the
DObt -of Law Drafter (BPS- 16) Is L.L.B, for Assistant Registrar and for the

OffIC‘“ Assistant a Bachelor Degree is required whereas for Cashler—cum—
“Assis tant qualification is D. Com According to the rules notlf‘ed there
are. JUSt two posts of Grade 16 to be promoted to the post of Addltlona!
.Regrstrar (BPS-17).i.e Law Drafter and Assistant Registrar a‘ Cashier-
-' cum -Assistant is-having a smgie post to be promoted as Budget &
M““" u;‘;’" Acrounts Officer (BPS-17) whereas the Office Assistants (BPS-16) have

nlnP posts to be promoted to la smgIe post of Superintendent (BPS-17).

Oo attamment of promotlon ll’l BPS-17 a common seniority list has to be

. marntamed who in turn- wou!d get promotion to the single post of
. P : _‘:
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._R*agistrar {BPS-18) cm the pnnc;ple of seniority-cum-fitness. Thus while

E; _ . .=-Iook*ng at the scenano in thus context, the Law Drafter and Assistant
Sl ' __ R,eg;gtrar as well as Cashler-cym -Assistant would have rapid chances of .
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_-_fprcfj'motion as compared to.tr;ie'promotion chances of Office Assistants
i : -'.'(B_PS—16). The question arisefs that when the holders of all the three
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5 - “posts sans lLaw Drafter having more or less the same academic
g quaizﬁcataon whether they shc'm!d not have equal chances of promotion?
L For best delivery of services and for amelioration of the lot of the public
:1 “at iarge, each cadre shouid h%;we equal chances of promoticn so that no
L , _official of any cadre have a fefeling of discrimination. How an official can
} _render duties to the best of h%s abilities in the public interest when he is

& not provided equal chances of promotion and are thus discriminated.
' ~‘The officlals of each cadre would have a bright career when the channel

b A gt St b o
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of promotlon is open to all equally so that the possnblllty of deprivation
- of one cadre at the cost of ot:her is ruled out subject to an exception of

- Llaw Drafter who s_’Eahds on éa high pedestal as far as his respective
ri‘u'Ai?Fcation is concerned, therefore, a mechanism can be set making of
h|s ‘adjustment in the semor:ty list at approprlate place, "however,
mamtalmng of equilibrium [for the entire set of the officials by
; _-.'rnamtalnmg a common seniority list would be the only -solution for
' aodressmg the problem, When the seniority of the officials have later on
- be:ng merged when they get; promotion in BPS-17 whether it cannot be
i equated at initial stage. The gLndmg prsncnples for formulation of rules
'_' should be devised in a manner to safeguard the rights of all and
g srmllarly placed employees who are to be treated across the board. A
smgie institution hawng dlfferent categories. of services must have rules
de\nsed in such manner to*prowde equal opportunity of promotson
'.-. Smce all the employees are part of the same institution, therefore,
: em,.:loyees of one set of cadre can conveniently get adequate

kno.vledge of other cadres and in this regard appropriate opportunities
| can Be provided by making mternal arrangements. While giving effect to

_ the rules the case of Office Assustants have not been taken case of or
taken into account vis-a E\ns other office holder resujted into
n‘nrmgements of their rights. The rules must not have a negati've impact
on employees of one cadre at the cost of other employees serving in
, o_th,er cadres. Such a scheme; of thing shall definitely distort and malign
thé whole atmosphere and la. workable peaceful environment and a

Tl i
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havm, a negative 1rnpact on the overall -performance of the institution

the L_itlmate sufferer of whtch would be civil servants and their
S ' deoendents Injustice or dlscnmmation of course begets a sense of
depnvatlon leading to d[stortuon in thoughts entailing on the mental
cogmtwe faculties, which piay havoc by creating chaos which are’.
elefnents detrimental to the pubhc serenity- which unbalances the whole
fabric of society. It déstroys career to handicap families which results
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in ﬁnanCtal problems, Dlscrlmmatlon which leads to a sense of

N . I-III | | j
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B smooch warking with cohesmn would be an impossibie phenomenon
|
|
|
|

deprwatuon rather consternatxon forectosing the doors of creative mind
the begmnmg of this sort of tension results into the -end of talent.
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Acrordmgly, heaithy mental | activities abates. When there. are no
creatwe minds or there is. dearth of creative minds the progress of
|nst1tut10n stops and its down fall commences which have a far reaching
repercussnons on other mstltution and the society at large, -therefore

ensurance of complete ]ustlce can be ensured only when isimilarly

HC i e
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placed employees are treated at. par without an iota of dlscnminatlon

PR .:.-,;-.,..-:r‘.r-'v-;- Tine -

R o 1(}. '. The reasons assigned |n the preceding paras are to be converged
o on smgle principle to give effect to the rules in a concrete form by
o devr=|ng of a mechanism so that the issue is addressed in a manner to
| g:ve everyone his due otherwnse the action so taken weuld have

"momentous conseguences, The SSRC which seized with the matter
K must have acted in perSpicamty by encompassing all aspects and facets
| ‘ .80 that the accomphshment[so made should have not resulted into
‘ depr'watlen of one cadre. Formulation of rules for promotion must be in

- a way to have equal avenues of promotion for each cadre which is not.

- poss lble without merger of seniority list by mamtalmng common
semorlty list at all levels indiscriminately. Similar principles of
o mamtalmng a common sen'.orlty list of officials having different cadres
- but the same grade and working in the same institution/department

E have been provided such as C&W Department, Agriculture Department,
Mraes and Minerals Departhent and Irrigation Department etc, Such
actmns, acts are -explicitly m centraventlon of Section-24-A of the
General Clauses Act, 1897 and violative of Articles 25 & 38-E of.

Constltutlon of Islamic Republlc of Pakistan wherein it-has been

prewded that all citizens are*te be treated equany ruling out. possmlltty

l
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"of dlscrlmmatlon The- authorttles referred tc by appellant clearly

;-_-'enuncrate when service ruleSrare based on discrimination the Services

il'TrlbunaI is conferred with ]urlsd|ctaon to take cognizance of the matter

‘and; |n this regard reliance l[S placed on the entire set of precedents
. '-_r,roduced by appellant in eupport thereof.

..'-'1\1, - As regard conferment c_}f discretionary powers on the competent
"-_adtherity/forum it has been drovided in a number of precedents of the
- He 2 ‘ble Supreme Court of Paklstan that it should always be exercised
_'Judlc’ously in @ reasanable way without any sort of discrimination and to
f-the prejudice of none. Certaln principles of lofty nature have been laid
_down by the august Supreme Court of Pakistan adherence to which is a
"Iipre requisite for exercising dlscretlonary powers: when it has been
f‘veqted in the authoraty The matter regarding exercise of discretionary
._":_powers is not paltry in natur_ei- and utmost care and caution is required,
_-._:it must be for the bettermenft and good of all, The principles so laid
'_‘:-dc_nwn‘ are.seven instrumentsil.e useful in structuring of discretionary
.powers that are open plans, t:)pen policy statements, open rules, open
If--fiddings open reasons, open% precedents and fair informal procedure,

_.rellance in this regard is placed on PLD 1990 Supreme Court 1022IL
_ 1997 SCMR 1804, 1999 SCMB 467, 2005 SCMR 25, 2015 SCMR
'_“-630, 2015 SCMR 1257, PLD 2017 Sindh 690, The jurisdiction of the

. Services Tribunal is not l:mated and all service matters falling within the

EIEMbl" of service rules can be challenged before it when statutory rules .
notn’lcation adversely affectmg the terms and conditions of a civil
servant and the same can be treated an order passed under the
.prowsron of the Serwc(;e Laws : '
“12.;-. No evidence has just emanated that prior to the promulgatlon of
:the sub)ect rules, the Draft rules were circulated to obtain opinion of the .
N -employees who are to be regulated under those rules by providing a
service structure whether the! ;rights of the civil servants have not be
'i-lnfr-nded when the modahtles required were not set in motion? The
consultative process must have prec:eded before ﬁnahzmg and g:vung
effect to the rules as it has put some of the employees at
sadvantageous position 'as compared to the case of others, thus
'.wolative of Section-23 of General Clauses Act, 1897, therefore, the

. '.rec§5tlng of the rules in the circumstances becomes essential,
- I

{
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?therefore unless and until the issue involved is tackled and necessary,
- appropraate modification’ and:amendments in the rules are made for the
:i:‘purpose of maintaining the JOIht senjority list of the ofﬁcnals the

anomaly and grievance shafl remain in ‘the field unresolved and
3 unsettled. |

'
1

1;3:.._’\ As regard the dlctums rehed upon by the learned  Assistant

Advecate General: appearmg on behalf of respondents in utmost

- deference and regard thereto the principles faid down in the precedents
“relied upon by appellant wably resolve the controversy vis- a -vis the
“'precadents ‘relied upon by the learned Assistant Advocate General
- While looking at the human conduct the chances of errors and mistakes
are there and a forum must be there to have jurisdiction in the matter
“to. address the issue otherwnse the inevitable result would be
"'perpetuatlng the anomaly to the entire prejudice of the sufferers,

.'Needless to mention here that government has been mvested with

powe.s to-frame rules but in accordance with the true spirit of the law

.'-arvd precedents referred to above

| -

jfle,.?;. ‘The upshot of what has been discussed above. is .that on the
:"acceptance of the instant appeal respondents are directed to give effect
“to'the rules in the light of observatlons made above. Parties are left to
."_bear their own costs. File be consrgned to the record room.

14i01.2021 | v .S-)éﬁ”
- ‘i_.’-‘?' | | (MUHAMMAD JAMAL KHAN)
S 3y Memb J |
! _.,--‘994’ _ l | em er( udlcra)

. (MIAN MUHAMMAD)
' Member(Executwe)

(ATIQ UR-REHMAN WAZIR)
MEMBER (Executwe)
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To,

!
| A
| The Chief Secretaly, |
Khyber Pakhtunkhwa, Peshaweu

Subject: © DEPARTMENTAL APPEAL AGAINST THE . IMPUGNED

"~ NOTIFICATION __  DATED 01.04.2024 . WHEREBY

- © . QUALIFICATION FOR PROMOTION TQ THE POST OF THE

. " ADDITIONAL  REGISTRAR/SUPERINTENDENT/BUDGET
(0

' AND ACCOUNTS OFFICER (BSP-17) SPECIFIED. IN SERIAL

© NO2 TQO 4, COLUMN NO.5 HAS BEEN' ENHANCED
- WITHOUT __ANY ! LAWFUL  AUTHORITY _ AND
- JUSTIFICATION ‘

R/Sir, KL

With great reverence it is most humbly stated that the appellant is the
empioyee of Khyber Pakhtunkhwa Service Tribunal, Pesh'awar and{ is
serving as Assistant (BPS- 16) quite efficiently and upto the entire
satisfaction of his superiors. "

- That the Establishment Department issued Notification dated 03-04-
2018 whereby proper service structure for the employees | of the Khyber
_.; Palchiunkhwa Service Tribunal has been approved/ notified and according to
; the said service structure the posts of employees of Khybér Pakhtunkhwa
Service Tribunal have been categorized in twenty six (26) idifferent cadres
fer the purposes of seniority and their appointment/ prespec’fs of promotions.

That, in the above mentioned notified service rulesfstrudture the posts
of Additional Registrar, Superintendent and Budget & Actourits Officer
(BPS-17 shown at Serial No.2 to 4 of the appendix has been given the -

method of recrultment/promotlen under Column No.5 which is as under:
" “pby promotion on the basis of seniority-cum-fitness from amongst

the Assistant Registrar .and Law Officer (BPS-16)with at least five i

~ years service for the post of Additional Registrar/by promotion, on

., the basis of seniority-cum-fitness from amongst the Assistant (BPS-
i+ 16) with at least five years service for the post of Superintendent
‘. (BPS-17) and by promotion on the basis of seniority-cum-fitness
- from amongst the Cashier-cum-Assistant (BPS-16) with at least

. three years service for the post of B udget & Accounts Off icer (BPS—

17!”

T "I That according te the : above mentioned service. rules employees :
belengmg to the said cadres have been promoted from time to tune

i

That unfortunately vide 1mpugned Notlﬁcauon dated 01.4.2024
amendments to the extent of qualification have been made for promotion on
the above mentioned posts which is as under: : .
... “By promotion on the basis of seniority-cum-fi tness from amongst
the 'kplr’ers of the posts of Assistant Registray, -Law Draftzr, Office




9%

As':wtant and Cashier-cum-Assistant (BPS-16), having graduatmn wu‘k at
least five years service as such.

Note: For the purpose of promotion, there shall be maintained o
joint semor:ty list of Assistant Registrar, Law Drafter, Off ce Asszstant and
Cashier-cum-Assistant (BPS-16)” :

That the impugned amendments have been made by 1he authorities
which badly affect the career progression of the appellant including other
colleagues/employees of the Service Tribunal, therefore, the same’ is not
tenable in the eye of law. '

.- That the appellant is in the promotion zone being, a; senior most
employee of the Khyber Pakhtunkhwa Service Tribunal and fully hopeful
for his promotion to the post of Additional Reglstrar/Supermtendent (BPS-
17) but due to the above mentioned impugned amendments in the Service

Pules by enhancing qualification criteria for the subject post deprived the
app :[lant from his due right of promotlon

- That the treatment meted out to.the appellant is a clear violation of the
Funcamental Rights of the appellant as enshrined in the: Censututlon of
Pakistan 1973. ;

! .
That the appellant has been discriminated by the authorities on the
baSlS of impugned amendments in the service rules and as such the
authontles violated the Pr1nc1ple of Natural Justice.

" That the impugned Notification dated 01.04.2024 dut to which the
promotion of the appellant alongwith his other colleagues has been affected
by enhancing qualification criteria is not tenable under the law. and rules and
would certainly affect the seniority and promotion of the appellant and the
other colleagues of the appellant.

. That according to Article-38 (e) of the Constitution of Pakistan 1973
state is bound to reduce disparity in the income and earnings of individuals
1nclud1ng persons in the services of the Federation. That in light of the
mentioned Article the appellant is on strong footing.

"' That the appellant feeling aggrieved preferred the instant’ departmental
appeal before your good self for the redressal of grievances of the appellant,

Dated: 05.04.2024.

I\/ VQV APPEYLANT ., |
/ . MUHAMMAD NABI, Assistant (BPS-16),

ﬁ? T E S T E @ Khyber Pakhtunkhwa Service Tribunal, Peshawar

i
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VAKALATNAMA

BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
' PESHAWAR

OF 2024

o (APPELLANT)
P ikmeineeit Alals (PLAINTIFF)
| o | -~ (PETITIONER)

- VERSUS

(RESPONDENT)

67" A Of (t° o o Hos (DEFENDANT)
W )\ berrmn oo @5

Do hereby appoint and constitute MIR ZAMAN SAFI, Advocate,
Peshawar to appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my/our Counsel/Advocate in the above
noted matter, without any liability for his default and with the
authority to engage/appoint any other Advocate Counsel on
my/our cost. I/we authorize the said Advocate to deposit, withdraw
and receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter,

Dated.____/ /2024

CLIENT
o -
AC TED
MIR ZAMAN SAFI
ADVOCATE

OFFICE:

Room No.6-E, 5™ Floor,

Rahim Medical Centre, G.T Road,
Hashtnagri, Peshawar.

Mobile No.0333-9991564

0317-9743003




