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Appeal No. 1502/2024
o sno. | Date of order Order or other pEEi:eedings with signature'o?-jﬂ(_ﬂéé T
procesdings )
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1. | 20/09/2024

hearing before Single Bench at Péshawar on 30.09._2024.-- '

Parcha Peshi given to counsel for the appellant.

The appeal of Mr. Mukesh resubmitted today by :

Mr. Ali Gohar Durrani Advocate. It is fixed for preliminary:| . -

By order of the Chairman -

‘@/«// |
REGISTRAR




7

The appeal of Mr. Mukesh réceived today i.e on -04.09.2024 is
incomplete on the following score which is returned to the counsel for the-.
appeliant for completion and resubmission within 15 days.

_ . } .
[- Copy of departmental appeal is not attached with the appeal be
placed on it. ' '
2- in order dated 25.6.2019 the name of the appeliant be highlighted.

No. ’7@.} ~ /inst./2024/KPST,
ot | ;2,[/5% /2024.

- OFFICE ASSISTANT
L ' '  SERVICE TRIBUNAL
' ; ' : KHYBER PAKHTUNKHWA
. - ‘ PESHAWAR.
“Ali Gohar Durrani Adv.
High Court Peshawar.
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: Copy .0
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*BEFORE THE - | i’ |
HONORABLE KHYBER PAKHTUNI(HWA SERVICE :
""TRIBUNAL e o

]
o
3
t

Mukesh, Sweeper :('_BPS—l), "Establjsh@ent ;'&-_ A’dnﬁhﬁjsh}qﬁ_qn .

Department Civil Secretariat, Peshawar: - ;- R R
| - (Appellant) *,
-. : Versus O 2
1: The, Government of I\hvb:_r Pwi\hmnl\hwq tluough C!ucf S:.cxct'uy,
* Civil Sccrerariat, Peshawar. AL ST
2. Thc' .Governmént  of ‘l\’.hybcr qu\hmnl\hwathmugh Sccnctm
I‘smbhslum.nt, Establishment - & :\dmuustmuon Depmt:me.nt Ci\rll
- Secreariar, Pcsh‘mar o e g .
3. The Govcmment of Khybct P'ﬂ\htunld'lwqduough Sccrct:u:)r l'm'mcc '
Finance Dcpzutment Civil bccxctan':t Peshawar., -
4. The Govcr:uncnt of I\h\'bu P'llxhtunl\hw.ltluough Adclmoml ClucE
bccmtu'y Mugcd Areas, Qffice at Waxﬂl\ Road, Pcah'lw‘u L ; .o
. : : i
(Rcspondents)
TEE R . APPEAL’ U‘NDER SECTION 4 OF TI—IF KEIYBER
: _4"' B ' -PAKIITUNKH\‘(’A SERVICE TRIBU’NALS ACT 1974 FOR"

ADJUSTMENT/PLACEMENT 'W.EF._ 01.07.2019 QF' THE .
. APPELLANT IN _HIS RESPECTIVE DEPARTMENT! AND
.TO GIVE EFFECT & IMPLEMENT THE JUDGMENT OF

THIS. HONOURABLE TMBU’NAL DATED 14-01- zozz i

KR! Rcsp(.ctfullv Shcy.rcth

That the 'lppcl]'lnl: c*n.mstly submlts aq undel. .

'1.

1. That the Appellant is 2 law- 1b1d1ng citzen of P'\Llsmn and '1150 hails
from 2 respecrable family. “Thatthe appellant was 1ppomted as 4 .
Chowkidar (BPS- -2), 'lg'unst thc vacant post vide nouﬂcauon d'ztcd 12-
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Copy of appointment order is Annexure-A.

. That along with the appellant "2 rotal numbm of£ 17 .
cmployccmppom[cd by erstwhile FATA Secrctamt were dcclued as
surplus” and pl’lc.t:d them 'in surplus pool of Eqmbhslunenlt &
' Adnumstmnon Dcp'u_tmcnt ‘v;dc order’dated 25-06-2019, and fm their
further '1d;ustmcntfpl'xccment w.e.£01-07-2019by virtue of wluch ‘the
civil servanis were adjusted in “the Sufplus pool of Esrabhsluncnt
D(.pamncn..-md Administéation Dcp'utmt_nt BN !
Copv ofNonGc atdon-dated 25-06- 2019 is Annc\urc—B :
_t .
. Thartan. '1ppcal was filed in dhis rcg'u:d before the Honoumble bew:cc _
Tribunal and the, same was ‘heard on 14:01-2022.. Thc said nppcal was
accepted, and subsequently, rlu. impugried nonﬁcmon dated. _5__Q§_
2019 was set-aside, and directions were given to rcspondcnt nc the
concerned authcn:mcs to qd}ust the '1ppc11:1nts to, :hcn Lespcctnc'
departments, s
Copy of the Scrvlcc Appeal No. 1..27/202015 Anne\—C R
PR t

. That 1I0ng with the aforemcnuoncd dltccnons tlJL Honour'\ble .
" Service Trbunal rendered: that _upon 'u:!]ustmcnt tor chcu respectve
dt.pamm.nt the- appellants. would be ‘enditled to all consequcnml
bcneEits Moreover, that the issee of scmouw/pmmouon would be
dealt wich accordance with the provisions contained. in Civil Scrv'mts
(Appointment, Promotion and Transfer) Rules 1989, and in the view of
the ratio as conr'uncd in the ;udgmcnt ‘dted Iﬂgg_ﬂn_hﬂ_ixhg_tm :
s 013 sg;wﬂg 332 ) the scmoz:mf

f
.-Il

‘woulcl be dctcr!mncd’_accordmgly.

. Tlnt the Honourable I'ubuml rt.ndctcd its ;udgm::nt d‘\tcd _A;,O_l_- .
2022, the appellant soughe the u‘nplcmcnmtmn of. thc ]udgncnt in lus :
respect ¢ also, but'to no avail. |

Copy of the ]udgment dadted 14- 01-2022 has bcen Annc\-D

.That the judgment being in rem, '1.'nd. not pt.rsb;ilm'ltht. Appellant -
approach this wibunal ffor secking implemen 'mon “of the ]udgment"
directly in  Execudon Pedtion. The Es t:cutlon " Pedtion” - for |
implementation of the’ ]udgmcnt d':tcd 4. 01 70')1\\"15 disposcd off
vide judgment dated 09.07.2024 by t!us Honoumblc Tribunal wherein
‘the “lppcll'mt was allowed to file a.service appeal fm the redressal of his
grievance as he was not a pasty 1o thc Appeal No. 1227{2020 dated-

- 14.01.2022; .

-Copy 'of the Exccution Pcuuon md Otder chtcd 09 07 2024 are
Annexures - E & F. o e ‘ ‘

. ' ' ' ' : c e

. Now the 'lppell'mt 'lppmaches thls Tnbuml on thc Eollowmg gzounda

amongst othcm ' » - NN 'j ;-

o - t

Qroundg'; :
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a.

b.

Because the xmpugncd nonﬁcmons are bascd on
discrimination as.is cleatly laid out in th. facts 1bovc

That the judgment dated ‘14 -01-2022 réndered by r.hc Hcmcn.u.11 ble
bcrncc Tiibunal is also qpphmblc on those civil s::rvmts who wctc not

a part of the ‘said appeal, because ;udrrmegts of the. Hgnoumbg

Service _should be rrcntcd as !udomenrc 4n rem, and nor in

chson:rm, wher they serr!e a nomr of' hrvm rccpccr of the same

" set of civil servants, Reference can be .given to thc teleyant portion of

]udgmcnt cited2023 SCMR 8, plocluccd herein bclow t !
“The !edmed Ad{a":f:mml A G KPK m;gircd that, in r/;e ardcr zy’ fbc KP Serviee .
Tnbmmf pu.r.rcd o /J_p_pcuf.r Nos.- 145 2/2019 and. 248/ 2020, relidhee s

. pfured on ‘the order pru.red by Mw Jearned Pc:bamm H{Lb Cam! m iVﬂ! Pm!mu

No. 3162-P/ 2019, which was .rm;p/y d:.rwu.rcd with the a)':.rc:mlmn.r that the wril -
pelition s vint maintainable wnder Article 7? 2 of tiw C'an.r.’zmrwu, benee the
refercuce: was, immaterial. In this regam’ we are of the. f Zroy - nienws that i i u mecd

" Tribunal decides’ any gusman of law by dint of its jff:{gmcnt the’said J:m’ymuf is

always treated as being tn rem, and not in pcr.rm:wz: }_'f ar i j:rdgf:fmfr {/efwmn’

in-the service appeals.the refercnce of the Peshawar High Cﬂfrrf J:mfgmmt has been ‘

‘cited, it does nof act io washont the eﬁiu! cy' the Judgments :zwdm'd in fbe other
service appeals which hewe the effect of a judgient i reo. I the cuise of H:wfcerf :

. /I-&brar Nm**z nThe S mm‘agr, E:!abfufmm:f Division, Gauemmm! qf Pa.{.mzm
and others (1996 SCMR 1185), this Court, while mnandn{g the ca:e to the

Tribunal clearly obserued that if the Tnbmm! ar this' Court decides it poiit of luw

- welating o the terms of serviee of u ciil servint, which :.'aum' “nat ondy the case of the

aivil servant who litiputed, but alse of otler civil servants, who ay bave' not taken
any legal proceedings, in such o case, the dga!a!c.r of justice and. yuler~of grmd
Jouerrance. demand that the bencfit of the. aboue Judgment be extended to. ahﬁru el

servants, :::bd may nat be parties to the akove litigation, inis !wd of mmpcﬂm& ﬂ'um

o appmmb the Tribunal oF iy ofbw !cga! ﬁwwm ' S

That the judgmcnt dated 14- 01-9027 1enclcred by the Honoumble
Service Trbunal is also applicable on those civil servants who wete not

a p'ut of thc said ‘1ppcal bcc".uac 1udrrmegt',¢ Qf thg Ifogoum!z!g

personam. Reference can be gwc.n tor thf.: relevant pordon of;udgmcnt
- cited2023 SCMR 8, produced herein b(,low ' . ‘
“The Jearned Additional A.G., KPK argued thot, in-the am’cr af' the KP Service: :
_ Tribunal passed in /prmj(f.r Nos. 1452/ 2019 an 743 /2020, h.fm.‘fu' wes
Plaved on the ardw pam'd !gy the fearned Pcrbawm f-{(gb Court in Writ Petition”
No.- 3 3162 -P/ 2019, which was .rm._rpb* dismfssed with the ab.mva[mu.r fba( the writ
pelition " was, not wrm:faumbf'e nnder /lr!mfe 212 ¢ f f/;e Ca.r:mmrmn bmm the

refereuce, s immaterial, In this n.gm'd e are of the firm view that :[ u fearned
Tribunal decides any guestion of law by dint of it jndw:em the said _;.ffrfgmm! ir

always. treated us being in rem, and not in personam. If in two _;;rd_gu_zc{fr.r_ delivered

i the service appeals the reference of the Peshawar Hgl Conrt Juclgeent. bas becu
cited, it does not act to washont te r:ﬂ' ef a] the j.f:rfg:;:ﬂﬂf: m'dm:d in'the other

~ service appeals which bave the cffect af a j.rrn’gmen! i tem. ' In the case qf Haneed

" Akbtar Niagi v. The Secretary, Establishnient Dwmau, Goverument of Paeistan
and a!/;m (1996 SCMR 1183 ) this C'anr! whife mmm:fu{g the case lto !b:

1
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- the [-Ionoumblc SCL'\"ICE Ttlbuml

Tnbmmf r./ewi'y obgerved that :f the Trzbm:af or, this Court, dmdc: a pamt of law

: rer'am{g to th ternss of ;mfu'c of a :zwi serviant.whicl covers. nm‘ oiily. the mﬂ: of the
avil servant whe l:f{gm’cd but alsn of osz.r a.wf servants,’ wba mcgJ Jave' nar laken - -

any legal proceedings, in suh a case, the dnmm af _;u.mw wm’ rotles af 390(1
Lovernance demand that the bwef 1 of the ahort jrudgment bz c\-!mr?uf fo atbr:r Lawil
servants, who may not be parties. ta the above: fr!{ganan m.f!md of wﬂ{bdrﬁ:{g }r)em

fo c.;ppmmb fbc Tribunal or any other fqgal /E:mm S A ; :

'. )

“That .the quhcant is - rclymg upon; ]udgmcnt cited "0'73 bCMR 8,
' whercby the essence, of Ardcle 212 of the Constltuuon of P'l]xlbt“ll‘l

1973, was' fulfilled, by observing that any question of Inw decided by
thc Service Tribunal shall be teated as. Judgment | 1,n tem, and not in
personam. In- order, to - give force to the ;udgmcnt of the Supreme .
Court, the applicant may also be sub]ected to the ]udgmcnt rendcmd by

|
)
|

Bccnusc. bl'u'\nt chsczlmlmuon 11'15 bccn cormmtl:cd in thc 'ld]usl:mcnt
of the. appeliant as cornpared -to ocher sumhriy plnccd cmployccs of
erstwhile FATA  Secretariat Navé  been '1c!]ustcd in chffcu:nt
dt:p-lrtmmtq of Khyber Pakhmnkhw’t le bccu.twat

Bccausc the :\ppcliant has bccn umtcd illegally, unl-\wfully and ‘18‘11115(-

the Spl.L’ilI cf the faw.
Becausc the R.lghts of the Appcﬂmt are secured undet A.l:l::clc -8, and
the endrery of Part [T of the Constitution of ‘the Islamic chubhc of
Pakistan, and its cedress falls so!cly within the 'unblt of Amcle 212 of
the Constitation of the Islamic chubllc OEP'lluSt'lﬂ 19?3 and lie with
this Honorable Tribunal. o ‘ o

.Bcénu_sc' the dghe to due process as per- Awdcle 10-A of  the
Constitudon of the Tslimic Republic df Pakistan; 1973 is being made
redundant in .the instant c'lse '\g'unst the Appeﬁant The rght is
absolute and cannot be done away with and it nccds to be taken as’
hbemlly as possible as per the dlcmm laid by the I—Ionomble Suplemc'
Courtin PLD 20228C497. re N

- “Incotporation of the right to'a fair tnin_l'imd dné 'pfo'ccss _-l:y
Article 10-A in the Constitution as an | i'ntlep.cndcnt
fundamental right undcrscmcs the constitutional mgmﬁomcc
- of fair wial and due pmccss and like othc:. fund'l-'ncnt'xl rights, -

it is to Lccuvc a liberal and progrcs wc mtcrprct'mon and
cnfmccmcnr R A T
Because the Honomble Supreme Court of Pakistan in dhe secent
judgment in Jus'cicc Qazi Facz Isa case has held in unq&]Lﬁ\foc:ii terms -
that even the highest of offices. ate riot to be denied the fundamental
‘. dghts 0 guaranteed by the Conmmtmn The ]udgmcnt is chortcd as
PLD 2022 SC 119 and lay as. undu o ERRRY ¥

-t



"-I.".“Right to bc dE’llt wlth in 1cc01dance W1Lh l‘l\V No ong; |
N 'mcluclmg a ]udgc of the lughcst court m the. land is 1bovc e

o the lww lAt the same- t:lrne 10- Gnc, mcludmg a; ]uclgc of E‘lL-;'-' 3
' lnghest court in.the’ l:md can. be denied his nght to he dealt

< awithvin '1cc01.d1ncc with. hw it. mattew httle if the cm;éd T

-"-._1'1ppcns to hold a h:gh pubhc ofﬁce he is cqunﬂy sub]ecL'_t'n
: and Cllitltl{..d to tlu: protccnon ofh\v ¢ ¢ )

I The ]udgment Lefem.d 0o 'zbove E.uthct hy cleds tlﬂt thf: pﬂntiples of - -

. narural ]umcc ate o bc met in every umumatancg m th(. fqllgwmg

terms:t: R TR Ik

Aftm Lecosanmon of rhe ught to fair trial md duc pmcms 1‘#-'

. tumlmn{'rml ught bsr mscmon of h 10»& 1 the
'_."ConsutuLmu |rlolqr:lorl DE the pnnmpleq dE mmnl ]umce

.I wluch ate the nccesqm}r components Df th{. nght to; f'm trial’ e

" . '-mcl due process, s now ta be ml(cn as zi} vwhtmn of thc s:ud- .

Eundamcntfll ught as \vcll R

lhcqc punciplm ate’ tnnt: and 'lg'un teiterated . by tht IIonombI

leplcmc (,omt and have been. thenr.lv held of unmmsc v'llue m_'

3LD 2021 SC 600 in Lhe follow'mq wOLds

'-_“Consmtutlona gmmntcc of the right to bc de'ilt wltl*..m.-'_._
._’ICCO:dE!.nCC with law undel A:.t 4 of. the. Coustltutlon s

- ,iwmlnble not only ta’ every c1t17er1 of thc country. but Al«,o to'.'

- ever}f othct petson for the t:me being w'ithm P'll\j"it’ln b‘ucl_ L

consutunoml guamntcc cannot be cmt:nlcd ot In-rutcd m the -
-'-mae ot matter of ariy pemon whosoevel he mzw b(, 'md E
,whqrcvcr the ’1llcg‘1uons 1g11nst him may be v N

J. 'BBCJ.LISL thé. actions on p'u:t of the respondcnts sa.lously ate m thc:- :

i .
negation of the Consutumon of Lhc Ishm:c l\epL'Lbhc OfP.ll\.l‘it'ln 19?3 ';

aind’ the Cl\r:l SLL‘V'IIH‘; :\ct e e T S

AR

Uk Bec:'luse thc Fundamcnral Rights: oE the ;\ppell'mt lm e been vmlqtcd in’

l(.l’lElOrl to \ItlLLL 4. 8 19 18 &. 75 of l'.]'lf_ COmtTmuon of t‘u: Ishmic-

I\cpubhc of quu&.ran 1973. The' said ughtb flow out.of the Consututmn _

the terms: 111:1 condmons of ser\ucc of the. Appell’mt 'md th_ls Honmabl _
Court bcmg the’ CletOChdI'l oE Eh(. Fundamental Rjght:, of utlztm oE"
P'llust'm as well as thf: ptote ton affoided by the CDHSEItUElOI'l DE Isl'u'nn:--
Repubhc OEP.ll\lHt“m 1973, IJ:*\VhY the Appcll'mt se \s thc I.CchE‘iS of thelr _

grievances md to end l:l"ll.. orde'tl the Appell.mt is gomg thiough duc to the | .

' ﬂlegﬂ unl'lwful 'md Lm]ust acts and: lmctlon of the Rcspondcntw _ _
L Because the r&ppeilqnt has. got’ the ﬁma’lmmml ught of being’ tLC’Ith in
1cc01d¢mce with law but the weatinent m(,tr.cl out to the J\ppclhnn is on
coamdemuon othét than lcgal and ke has been clcptm.d oE lus 3.1ght-; dul)
guumrccd to l'um by the conbt:lmuon ofPaIustqn o '




..

. h'lb ﬂmadx becn set- aside bv thb Honol able Tribunal, ﬁcle 1ts - }udgmcnt-: AR
d’lt d 14.01. 2022 i bcrncc Appe'\l No 1?97'/9022‘tlt1€d Ihmf Ur -

_Bccause the .1ppcll’mt h'lS not bccn thated in accordmcc Wlth I'\w hence

his 11ghts secutcd 'md gmmntecd meler the qu ate badl}r vxohtec]

: Because the ;\ppc ant crave’ foi lcave o ) idd El.ll.tl'lel. gmundq 1t thc time

of his oral - ngurnean betmc tlm, Hon ble 'lr1bun|nl ughhg 1t1ng fmthm

'COnu”nenmom of " the plovlsmm “of -the’ Comtlmuon & L’l\VS \vlucb '

1d\rcrsdy 1chctLd the Appclhnt R

Praver

T ey e R

It 1=,, thetcfmc most humblv pmyed tl‘l’!.t on: the accept.mce of tlns__ﬂppm] .
this Honombla Tl_lbuml.l may so. l\mcﬂy dcci'uc that the, nouﬁmnon S
wh:m. 5y the 1ppdl.mt was d&clfu.ccl to bc in the ‘:mplus pool and| \vlucl N

: Rehm'mva Gm emment of Ixhybct qu\hmnl\hw.l duough Chlcf bcaetfm _ :

| =
be qlso declated Llleg"d to the’ E\tLﬂt of tl u: ;\ppellmt dnﬂ the: appcllmt mfiy- '

s0 ‘kind} y be qd]uqted/p’mccdm his iespectlve deputmcnt W.E: " i'_OT-.::'_. o

2019, a.*‘:*f{-- S A 1 -_.,;~3;- N

An\’ Otl‘lel r{,hcf th’lt l:lus TIonomble Tnbun.Ll 1'1'1'1;r clccm Elt I;Lt:l '

'1[]])1.0171:1’1:8 ‘mﬂ.)r also be gnntcd
| .' . Appelhn

"l hLougl

.'-..'_(ALI GOHARDURR.AN’I) ' ' D

"-'.-'.'_Advocate Supreme: Court

03320297427 |
: .'-.-'i__lchancllecrolhr@wlhoo com':' '
.;;S}1A11 lI)IIRI{AJqI t]{PLAJTrﬁuz
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" I Sefvice Appeal Nt 2024
. (Appe:ilant)-.":. ; o

B The Govemment of Khybel Pakhtmﬂdlw.a and ofrhms

AT FIDAVIT Of

: Ik
-Advm ate Sup1 eme Court

| BEFORE THE R
HONORABLE KHYBER PAKI—ITUNKHWA SERVICE
o ! TRIBUNAL

- Mulkesh, Sweepe1 (BPS 1), Estabhshment & Administration’ . -
v Department Cwﬂ Seaetalnt Peshawar _ R s [ T

i i
[ E (Respondents) ‘|

I

L I, Mukesh, Sweeper (BPS 1) Esf&B’iishment & AdmmIstratmn'.:_'.
.. Depar t‘ment Civil Secretarnl Peshawar ‘do hereby solemnly declaie B

~ and affirm 6n oathi-.

T alm personally conversant W1th the facts and cucumstances of the case'. S

as contamed therem and the facts and’ cu:eumstances mentmned 111 the @ -

'_ -enclosled writ pehhon are. true and correct to the best of my knowledgel'_.'
andb(.hef 1 P

DLpuncnt

':'_-' cmc# 1?3:;1 /‘-f‘:i :!%e,..




.0 Service AppealNo... . - . /20247 . .-

- Depeu i:ment Cwﬂ 5ec1et‘u:1at PES].T‘[W’H' - C e

:i
BETORE TH]:

HONORABL]“ KHY BER PAKHTUNKHW A SERVICE

o o TRIBUNAL

- 'i-'Mu'kea‘I-{ . SWéép@ .""(BP:S'-’.l) Estabhshmenl: &AdmmlStlatLon '

St cAppellany U T A T

1. The Govermnent of Kh}’bel Pakhtu.nkhwa through Cluef . ._

: Secretary, C1v11 Sec1eta11at Peshaweu

2. fhe Gove'mment of I(l’th.lough SECLEL”LTY Estabhshment - .
'Estabhshment & Adlmnlstlatlon Depal tm]ent Cwﬂ Sec1eta11at S

PGShaWC‘I A Doy Ty
3. -The Goveu‘lment of I(Pthlouch Sec1et11y I'mance, Pmance .
_Depﬂrtment C,W'ﬂ Sec1etal1alPeshawa1 ' R

4. The Govmnment Of I(I’throucrh Addmonal Cluef Secmtary
C Merged ALcas, Offlce atWarsak Road Peslﬂweu T

(Respondents) Lo

.' '_'._"_.prpdlant . ST

o Throughy oo s Q“‘
J - - . L ..;J |
T _ (ALI GOHARDURI"ANI) :
R T - _._Advocate Sup1eme Col.ut_.:;.'
. ! S - 03329297427
" L 1_:_.1d1a11eh_eg0har@vahoo com .
'SHAH I DURRAN] | KIIATTAK




. - 1 o . .‘
GOVEANOR'S SECRIETARIAT (FATA]

S ARMMWINGLESUAAR: T :
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, vide which the 117 employees Including the .
. appellant appolnted by erstwhile FATA Secreiarlcﬁ Lo
-';;_}_ " " as "Surplus” and placed-them In. the Surplus Poo], i
X .o Establishment & Admlnlsfrullon Department for . *
: “their further’ adjustment/- _placement - wel i
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Office Order No 00209/EA dofed---,,__-;_'_;‘l
: 2019 i Office " Order * No.sos(swpy @
a'SU/Sfaﬂ/zD]?/lMé 55. ‘dated  27.08 2019 - vide .- i
. Which” the " appeliant *has.. been adjusied Ih

Ombudsperson Secrefcr!ai frorn ihe Surptu;- roo!

R | Praver In Apnecl

o -."F:nance Depc:rfmenf )

on occepfonce of ﬂ'us Gppeuf ’rhe i
duted 25.08.2019,
27.08, 2019 may. please be set. c:md
respondents - be direc‘red tor adju
Secre’rc:rio‘r af: Es’rublltshmen’f & Ad

Respec‘rfuilv shewefh o

-:Pokhfunkhwcz “the responden’f Nol wde No’rIﬂcc:hc'm'ff'
o -employee mcludmg csppeilcm’r as: "Surplus“ -
in the Surpius Pool- of E&AD: for itheir fur-rher adjus’rmerh/

'._I-_pic:cemen’r \Jref Q1 072019 [Copy of Nohficmﬂon dafed
25,06 2019isAnnexure “A") - '

The mppe[]onf humbfy submlfs as. under |

Thcﬂ The appellanr wos rhm'empioyee oF ersTthEe FATA*%

Secre’rcmm‘ and he WS servmg as NCJIb Qosld

Aclmmlsfraflon De;:mr#menf of ersTthe FATA, Secre*rc:rlu’r
Thc:f of’fer merger of FATA lm‘o F’rov'mce of Khyber'é |

‘O
SO(O&M/E&AD/S 18/2019 doted 2506 .401‘? declarec: P17

R & I i

. -.}.Thcﬁ fhe <=spcmdemL No? de Nohﬂcu’non No SO(E-f L
" L1)/E&AD/9- 126[20 3. dcﬁed 24 01 201‘? d;rec’red ’rhe Finance |
"'Deparfmenf Oﬁ"ce . WOrki wg under the -ersmmle FATA f
Secretariat, henceforfh report. -ito Secretary .

mpugned No.rflcaﬂon
office ordars dated. 23,08.2019 cmd-:?' h
e and éonsequem‘ly the !
st the appellant. in. lef‘-
mlnrsfrohon Depcn‘meni or; -

in%_

cmd pldced them-

Ce_:f :

Finance |
--_-'Depclrfmenf KPK (Copy of Nohflccz’non cicl’red 24 01 2019 Is
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- -_Thcn‘ 1he cppeilcn’r should hcwe been cdjusied in chnce
- Department KBK .but was odjus’red .in Ombudsperson
j-Secre’rcrlc’r from the Surplus: Pool’ vide oche ordaer dated -

" ‘_23 08. 2019 Gnd 27.08.2019, (Coples of office- oroe[rs dated
i -_23 08. 2019 and 27.08,2019 are Annexure' "C" & “D“)

H
: -Thu? it is perhnenf fo meniaon here 1hc11 1he emp!oyees of
. ersiwhtle FATA Secretariat mcluding appeltant impugned the
: no’nﬁcoﬂon doted 25062019 - lde through- writ peﬂﬂon
- No.3704-P of 2019 in the Honourcble Peshowar High Court,
. Peshawar-and the Hon'ble: Court dismissed the said- petmon .
vide order/. judgmeni dated. 05.12.2019. '(Coples of wrlt

. peﬂﬂon cznd order/ ]udgmenf dcﬂed 05.12. "01 9 are Annexure
IIEI’I & IIFII) - .

Thc:’r ’rhereoh‘er ‘the employees of ers‘fwhlle FATA Secremncn‘
lncludlng the cppel!or’ﬁ filed CPLA No. 881’/2020 in the’ ougus’r
Supreme Court of Pakiston ogcnn51 the "order/ judgment

'dcn‘ed 05.12.2019 passed- by ihe Honb!e f-’es.l'u:wvorI High

Court,- Peshawar and .ihe Honouroble Anex Court while

~deciding the CPLA vide order/ judgment clated 04.08, 2020
 held that the correct forum to od;udicc:te upon is the Serwce
' Tnbunol cnd the pehhoner should hove cpprooch ’rhe

competent forum (Copy of -order/. Judgmeni dcne;i
o 04.08.2020 Is Annexure e W -

-l

Thc:f 1he| c:ppellc:rﬁ belng cggneved rrom 'fhe no’rlﬁcohons
- and orders flles ihe insiant dppeol. m’fer G|ICI on the
followmg omongs. other grounds '

UNDS: -

. . s " -

Thcﬁ fhe impugned Noﬂﬂcc’non da’red 2506 2019 :off'ce
" orders doted 23.08.2019 Gnd 27.08.2019.. Gre. legal, against -

-

D fgcis Qnd law on the subjec’r as well as SurplUs F@ilcy
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ihai the impugned nolificdtions ond. orders are ihe shear
violation of !c;w on the subject ond %he‘ Ccn"stifu'-ﬁ'o‘h‘c:s- well.

Thcr the impugned nmncanons and orders are illegal,

unlowiul, vold and mefrecnve upon ihe rnghts of the
appellant.

That the impugned nofificaiions and ofders are agoinst fhe
principles of naitral jusiice ond funcdumentd! fights as
gucranieed under the Cmsﬂ’;uﬂm of ls!czm:c chubhc of
Fokisian, 1973,

That in fact, the cppelicnt’s case is not of abolition of posts.
or service or seiup ito begin wiih ond the concemed.
ciepariments and afiached depariment iogether with the

nosts coniinue io exist and have not been abolished.

That neither conscicus application of mind hgs been
undericken nor specking nor reasoned order has been

passed and Surplus Pool Policy, 2001 hos been senselessly
aoplied io the appellont.

That the impugned notifications and” orders have been
issued/ passed i flegrani violotion of the low and fihe Surplus
Pool Policy itseli and deserves (o be el cmde

That the mechanism provided for cdjusiment and fixation of
seniofity of the surplus emplovees in the Surplus Pool Policy,
2001 will deprive the oppellani of his seniorly and oiher
benefiis-will ‘render him junior o ihose who have been
oppoinieg much later in time than the appellant.

That as ihere is no sevice siructure and service rules and
oromotion fjr the employees of Ombudsperson Secretariat
the cdjusimeni of oppellont in the soid- Secreiarat will
damage the service career and righis of the appellent by
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means of dis cr'manohon end m:sopohf‘oncn of Surplus Pooi
Policy, 2OD| : : -

Thet btaioni discriminotion: hos been commi'ffﬁd in ine
adjustment of ihe appellont as compared 0o other similarly
ploced employees of ersiwhile FATA Secretariat have been
adjusted |n different deparimenis of KP Civil Secretariat.

That ihe cppenmn'f s@eks leave fo c:zono'fe more gfounds at
the iime of arguments in ihe insiant appeal

, 1 . .

i ' ‘herefore mos numbiy orayed that on

atceptonce of ihe insiani service oppec% the tmpugned

Notificaiion dated 25 04.2019, oifice crders dated 23.08.2019

and 27.08.20i% may piease ne set oside Gnd conseguenily !
ihe respondents be direcied ic adiusi the appeliant in Civil,
secreiarot of Esicblishreni 8 Administrafion Department or

finonce Depariment.

Any other remedy which degms fii by his- Honourable

Tribuncl may also be gran ted m .o*[.*our of ihe gppellent,

o \¥

{‘t:.l ).] ' ¢
Tnrough \ % g/"//
' Syedécx/ c?c:hld Gltanl

(v

Ateeq-ur-Rehman

a‘x”‘“ﬁ}_ y':f

) {,./ {
}' . syed Muriazorlahid Gliani

Date: Y /0972020 - Advocc;es High Court

. M
"‘ at
. "
’ .
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BEFQRE THE SERVICES TRIBUNAL, KPI{, PESHAWAR

Service Appeal No._ /2020
AR GERRAEE HOSEED Z8D crirrrroversors s s Appellant
“ VERSUS ’
l | ; - _ o .
Govt of XPK and oithers.........iove ST et ee e Respondents
. AFFIDAVIT

, Muhammad Haseeb Zeb s/0 Aurongzeb; Naib Qasid, Khyber

' P:_:ikh’t.unkhwo Or'n_t_audsperson Secreiaral, Room N0.212, Benevolent

Fund Building, Peshowor Canit, do Hereby solemnly offiim ond

declare on oath thatl ihe contenis of the occompanying -Service

Appeal cre irue ond correct 1o ihe best of my tnowledge and heliet

and nothing has been concealed irom this Hor'ble Tribunal.

3
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Service Anpeal Mo, 1227/2020

_ Date of Ingtitution ... 21.09.2020
Date of Declsion ... 14.01.2022

Hanlf Ur Rehman, f\ssistan {89516), Dtrecrorata of Prosecution Khyber'
Pakhtunkhwa. . S (Appellant)

ER&! )

Cgvernment of Khyber

Secretariat Peshawar and others - R \Respondents)

Syed Yahva Zahic Gillanl Ta}mur Haider Khan &
AliiGohar Dufanl, ’ ' :
Adyocatcs v .. For Appellants
Muhamrrau Adee! Butt, : :
Additional Advocate GE'1E'E| Far respondents .
 AHMAD SULTAN TAREEN . CHAIRMAN, \'
h I\T'IQ UR- REHMAN WAZIR R _MEMBER (EXECUTIVE)
A
JUDGMENT - | B

H
'
1
:

"\ T ' . ' .
ATTO-UR-REHHAN WAZIR MEMBFR {E):-

:Shall dicpose of the 1n5tant service cppeal 3s well 25 u"te .allowhg connectﬂd

. \ I- __'l ot
s serwce appea'ls as common question of 1aw and facts are lnvalued therein . :

* -

4 122812020 ttied 2ubali ishah S
: : 3. 1229/2020 titled Faraoq Khan _ . a

3. 1230120?0 titled Vluha-nmad Amjid Avcz '

g, 123172020 titled Qalser Khan ‘ o
o 1232/2020 e Ashiq Hussain 5 ¢

6. 1233/2020 titled Shoukat Khan '.

~2

| 1244/2020 titled Haseeb Zeb

-'\:t L

. 4 . * g
CRETO L WW 6 D

BEFORF THE }(HYBER PAKHTUNKH\NA SERVTCE TRIBUNAL PESHAWAR

Pa"'“’“kh‘”a (hrough its.Chief Secreiary st e

- Th’i’s'sindl’é judgn‘{én& i



a 124512020 tmed'.

9 11125/2020 urled Za ,m 1 han i

m 11126/2020 tltled Touseer I':'xbal

_.__'_-02_ Bne‘ racts cf the L;S" aﬂ'.‘. ‘bac the cppellant wa; lnitlallv appo

Asslstant (BPS 11) on con ct oa ls ln Ex-rnT' 'Sec' etarlat vlde GFaEr .dated 01-

judgment dated 07

;v_. .

: : 5 cablnet decislon dated 29 05 2008 Regularlzatlon

of Ex FATA wlth the Proulnce, tne appellant alor.gwlth others .wal'-el.declared

‘surplus vlde order cared 25 06* 2019 Feel'ng aggrleved the appellant alcngwlth

1c;tl'lers fled wilt petltlon No 3704 P}2m.9 ln Peshawar ngh Cour’t,,

_:' 8 the apoeuant a-.ongwll:h others we.e ad]ustnd ln varlous dlrectorates,'. i
: :_l

."hence the ngn Court v‘lde juclgmert duted OS 12 2{)19 decl' i

«".

.,lnrructuous, whlch WoS chwllenged hy

'Paklstan and the siupreme court remanded thelr case toathls rrlbunal .vlde order'

AR

}'.ldated 04—08-2020 In C° "NO-.BBIIZOZO.

wllry

2‘-06-7019 rnay ‘ber set-aslde an:l “thé ppella

‘ _' senlorltylpromotlon may‘also be glven to

; 'Lhelr ernployment m the ga\.ernmer.tf

S oAt

n Wnt Petltlon Nn 595/2010’ dated o’z 1

not been treated ln accnrdance wlth law .henc_

Y

":been vzo'ated that Ehe‘?impugned Ulﬂer"has 0




\lJ'

"_i:_.‘-that the- appel\ants were appolnted tn‘ i x FATA ‘ecretanat d
-s.h'forder dated 01 12 2004 and i

i .,.. -

) "dated 29-08 2003 and '.r pursuanca igf. }udgment‘ of?'PesharNa'r' :

__‘0? 11 2013 their,servicer were regu'.anzed with affect from 01[0}' 2008 and the

"'appellants wera placed at the strendth df Acmlnlstration Depa"

~"Secretariat that the appeﬂants wera dlscrim\nated‘_: :

e ) ,"ptaced in- surplu;: poo\ ulde order dated 25 06-2019 whereas aewtces :of: s\ml’larlv.

placed employees df ai\ the departments were transferred to their respectlve

s -'t‘\.

B departrnents in Provlnctal Govarnment that p'ac\ng the appe\la

2 '-'was not; only lliegal blst co-\traw ta tha sur'plus_pool poli:y,'as

‘ 'l-t

e p’laced in sumlus pon‘. ag" per section S
of 2001 as amended ir" 006 as well 38 the untevltltngness of the appaﬂants

] T

s also diéar fiom ‘thie respondents !etter dated 22-03 2019 tha =b delfg 50’
\mature serv!ce of almost ﬂfteen years ma\{ spn“ and go iln was e',:

-1 u B

rand untoward act of the raspondents ls a\sa evident fro

_ A :
et GBvOl 2019 where theﬁerstwhlle FATA Secretanat departments and;dlrccturatas

”‘P khtunkh\Na Government Depa‘rtments Nh eav

22 03 2019 *whereby other emp‘.oyee.s OflEX-FATA ere
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adjustment in.various'depar"menrsidlrectorates_

‘,department that as per ju

'.-.Yr.‘

B appellants are required tc. be dealt w'th ln accordance urith he.ju gment'tit’red

-.-;- '4-

' and wlth malaﬂde declared therri SUrnlus,

- K] ',.-

<y R - Y PN
the appe\'.ants |n 1rerrrls df I'T‘ul"ll"Dl'\[ lnss as weH as: senlorlw}promotlon, '

-dﬁ.‘ : Learned Addttldnal Advocate Genera! for the respondenrs has :contended

*

e 'prc.vih'dalfgovernment framedttf'rereunder' thac.pramso unde .Para

i !
surplus pool pO'.lO,H stetes lthat in case the -dFﬂcerlofﬁdals udeclines to ‘be

‘l

adjustedlabsorbed ln the above manner in accord Ace wi'th‘ 1

:.-,

senlority ln the Integrated l.st, he shall ’Ioose h'e

adjustmentlabsorpﬂon und would be requlred to opt fdr pra m

! e

from guvernment servlce proxﬂ.ded that rf he ;.does'

RN - -

i
lq alifying servlce f pre-mature re

‘.

ol

e

B
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v has been treated ln accvrdance wlth law ne ce thelr appegle bel g

Vs

record

o6 - Before enbarmng upon t'ne lSSLP_:'.

. 'from BPS -\ to 15 shali be regr.

5 : app'rlcattons for reoularlzat‘on ef the'lr ap

k ii_-not meant for biue eyeo persons«H

e e

han lt w‘ou'rd\"be appropriate to

s exptaln the background of the case Re'crd ret'eals that in{ 2003 the federal

government created 157 regular'posts fol the ers‘mhlle FATA

- which 117 emp\o'ee., !ncludins_, the appeuants viere aooomted-on contract basis ln -

57 - fulﬁl'tno ali the codal formlities Contract of sulch empio\;ees was :"

: e

renewed from tima“ to 'lme by’ Issuing oFﬁre ordere and to thls effect the ﬂ'\al
. extenslon was accorde for' @ ft'ther pertod of one vear w1th‘- el |
2009 In the meanwhlte the federai govemment decided and'issue

'-'-'j"\dared 29-08 2008 that'a

1

Ty : ‘to contract employeec workh]'r; In ex FA"’A oecretadet throdgh'-‘SAFRGN Dlu'usion

: :fc‘rl' regu\anzetloniof contratt

ect\ves, the a_ppe\lants-_ ubmltted

L
St caantet

-

uch employees were not regu\anzed Lnoprthe pleas th'e't"\}‘rde .nodﬂcadon'dated

-O

b "".lgovernment o-1 dep’utation lf.. l"IF' F-dnra '-Governmen

; allowance, hE“CE they-are not entitled & be reqular‘ized und' e




;was taken an; therr requests 'hence the appel nts ﬁied writ.eelltio'n ﬁo 69}2010 c"':

3 11;2- .-’- -'}

‘ T»: AN . “
il h waS‘allow.ad vlde Ju.:rg.nen" dated 30-11--.- %

‘

0 ; RSP |
Supreme Court remanded t"re case to tHe High Court Peshawa w!th direction to R =11

=

~exarnlne the case anc tne Wn* Petit‘.or No 969/2010 shan_

pendlng A three member bench of the Peshawar ngh Court declded tthe !ssue

Ulde judgment dated: - id- 2013 n W o 969!2010 and eer\rices oF the

were regularived and the "esponoems were grven three months time to .

Tepare servtce 5tructure 60" a5 to reguiate thelr” permanent emp!oyment ln Bk :."'i;;‘,

FATA Secretariat vls-a s’ thelr emoluments, promotions retirement beneﬂts and ",::j‘_'; ;

"

inter se- senrorlty wlth urther dlrecttons to create a’ task rorce to achleue the o

deiaved thelr e

ob}ectlves hlghlighted adove The. respondents howeve

L
regularlzatlon, hence they ﬂ.ed COC No 1?8 P[2014' and lh comphance, the;f

i s .
\raspondents submitted o'der dated 13 05 2014, wheren

‘servlces .of the ":-"Z

appellants were regetattzed vlde order dated 13 06-'1014 w'rtn eﬁ’ect frorn 01~07- - _"

k. :2008 as well as a tas’r force commlttee had‘ been consdtuted bv""’Ex FATA_'_,'.’. '
‘1 . ..- HE':'__

, ”'- isecretarlat vide: order dated %4—10 .30 4 for prepnradon o-

] :, . ™ . __;
. isr.u:h employees a d sought tlme fr*r preparauon of servlce*
<1
)

a'ga'.n Aled crv: No 19.2 plzme

. 1969{2010 where the learned Add'rtrona' Advocate Genera'r alon vile

ke representatlve produced l..tter dated 28 10 2016 Wherebv

secretariat cadre emp\ovees qf Ex-FATA Secretariat T.-had:.._ ""'-'.‘j. ‘

: ,‘formulated and had been sent to secretarv SAFRAN for approval .hence v.de

R o
r]udgment dated 08 09 2016 Secretary SAFRAN was dtrerted 1.0 ﬂnallze the

i3

but t £y respondents instead o'l

3 .'-._-:r"""rnatter within one montn,




' 'qs -12- 2019 nbserved tha ‘after ’cbelr absorp*ion;'r

'.'---"

."_'.__'_of the: provinclal government": nd wou'.d oeatreate

{ dudlng their senlnrlty and so .far as tt';é-lr ot.l-;
: "err retentton In civll secretar\=t \s 'oncerne' ,
;"lnvolve deeper appreclauon of - the vlres of‘ the -p
‘_lmpugned in the writ pe‘l“on and m casa the appeHants!stHl' feei agg.r\veved
. regardlng anv mattnr Emat cautd not be lagal\v wlth'.n the . frame.v\‘.'or i
Ipoﬁcv they’ would be legaﬂy bound bv the terms and conchtlons cf s-arvi g and in )
'wew of bar conta'lned ln Ar’ucle 412 of the Constututlun, gthls_ court could not

mbark upon to ente -nn the same Need%ess to mentio

'keeping In view the ' ratlo -ag" cont'a\nﬂd In the 1udgment t\t\ed

'.,l

‘others Vs S\,fed Muzafar Hussa\n S'nan and otners (2018 SCMR 332):
wou\d be determ\ned accordingly, hence the' petit n was- declared as.

='..‘ 1
e 'and was alsmlssed a

.ﬂled CPLA No B&llzow*ln t‘we ISUD!’eme (;0‘ it 0 S




'i;-:'.[pc'sts In admln\stration -.deparcmen* Ex-':
'}t‘i‘:“

itie" transfer—ed .to ‘Es*abii si' mart ’& -_Adml-ﬂstra"tlu‘ Denart'rl\a\

..l-

department Thelr se'

'-'subsequent adjustment in d'are..tnrates affectedt _' ' r

'affected be'.ng nluced.a th b

. ‘-,. s

dlscrlmlnatow behavlors of the -__esponden

l:tlgatran nght rrom 2008 tlll date. The apnellants were appolnted an'contracti‘

basls aFter fulﬁlling al the codat fnrm

h. atehe

wmg but thelr services were not reguIarlu.d whereas slmllarly appolnted persons

bv the- same office with the same \errns and cond\tlons vlde appoin

dated 08-10—2004 wera regularlzed vlde order d

" bateh of another 23 peraona appe:nted on contract wera regularlzed \r!da ‘ordar w

-|--'A' o
,.

Jated 04- 09 7009 ‘and stili 3 batch of anathar 28 persons ware regularlzed ide-

order datad 17- 03-2009\ hﬂnce the aapellants were dlscrlminated In reghlarlzation
K |'_-x,. . .

_ vof thelr servtces wrthaut any vatld leason In order to reguIar!zé t
I "-.' - _.'.':'

; to COI‘lSldL them at'par'

_ !lmpiementauon or"the dacls
'IJ i e ‘_ : Lt

:;__-'},ﬁrh'et"' 'EQ?al_l thoss! emp‘oyee workmg in

..regulanzed but their reques

“”i"\

presidentia’l ordar 26 2

LR R

!
'\zg?lwemment and
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h?dce they canno '3 e’g"ﬂ!eiriie'd;-: t‘r‘.é fadc ndwev
‘T : ",

'Employee of provlnciai 'gevemmer\t ulld’ were appolrudf.ll

=) depar’cment of Ex-FATA Senehrna* but dt.e tn maiaﬂde.of the-respondents they

I"" ot
of 5 .

were repeatedlv refused reuul'—\rizaflon, whhh hcwever was not_warranted In the

; '5 meanwhrie, th

/

‘.',": .v!rtue df whlch ah

were aga\n refused'regularlzatldn,«

i

'agaln dlscrlmtndted and-compe.'.fdg EH:e
i

: ..‘_'Court whlch was aﬂowed bvic’ie

'!
.'_-.

as the re5ponden.5-had ='lreac\,r declarcd Lhem as provlnc\ai

nk.'er to refusa sut:h ragularnzation,.but;the espondent

lnstead of th& SUprerne"Cdurt of Paklstan

Ry

against g "\@on,.wmch agaln waa an act ot dlscrimlnadon and .malaﬂde, _:-'-". .:.II
. "_\_Nhere the respdnden}s had ta?en 3 plea that- the ng  aliowed

‘ :Fééulaﬁzat!on under tt*e reguiariza*lon rAct. 2009 “bull . d‘-d?'

Ho |‘

Iregula'-.rlzat’ton under the pol‘cy of Federal Governmant Iald
rnemdrandurn 1ssued u\,‘ the cabinet secretar\} nn ?.9 08’2008 dlrer.t'.ng- he

regu’lar’lzatldn df sen.lifes ‘of co"kractua‘. emp\oyee.s work!ng 7111'\ FATA' 'hence the-
ot ;. _{q' .
“gupreme Court remanded 'r*eir case o High Cour‘t to exam\ne JEh’ls_ 5

,.

A thi'eé "membcr benc‘1 of. H1gh Caurt haard tne arg\!menks, where fthe

re‘:‘por'd"“t— took 2 U ‘}“f‘ and agreed o the po'nnt that: the a'ppe'.'.ants ‘had been ;—'_".:--'."‘ '-‘

o

dlscrim‘nated and I:‘ma-,: will be regular‘zad but sought t'.me fdr r.reatlon of posts

E aand t0 draw service s'fructure fer theae and dt'ner emptovees to regu‘.a

J

\permanent employmen "‘1e thrﬂe memﬁe‘ hench

{ -
\seridus vlew of" *he uncssentlal te.chn'l

"w oi tdo‘are ent ﬂéd*to 1tl*-esamc:: re"|‘ ‘and adv'used _the_

ey
e 1%‘ _
ik i1 b

e e, 2 ¥ e -

——a
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L -l STcretz:rlat and ndt of tne ordvtncial g

L. {were wrongw refused t'nelr rrght o. regdlarlza*lon under

. \P Hcv, w‘wich was conceded ny the respondents hefore tl:ree member.s beneh ,

D :’but the appellants sufferee forwears fm’ a- 51“9‘3 Wfﬁ“@ refusal

A

' '-.'\technlcalltles thwarted the process desplte the ,repeated dlrecdnn Of{

; TN (A s
" .gnvernment as’ we\r as of the judgment o oG,

appellants were uery unwll\tngty T

L that ton* after conternpt‘o‘ court pruceed\ngs

‘
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overnment In a manner,"

Lhe Ft.deral f‘overnment .

‘ .t
Lo oy ,.. :_..

(4]

".--r

of the i

' lrespondents, who put the rnatter on the b:]t.k bt.rner and cn the g‘“un of sheer

egu!arized ln?2014 wlth effecff'

a.._
'c

"’.";equlred to regula%tze ;them

' strengthhof estauhshment and ads

; unabated as nelther

By for them as were committed By the resp

. fi»j

comm‘.tments are} pa"tf

or‘the }tdgmert dated D? 11: 013‘,

WP

PN _‘-...-......-_ .

COnstltutIonal an‘endrnents an

COUI"C‘ Ty the Wane of 25th d upon merger of FATA

dvlnclai :ecretariat. aH the departmenG

vr

i "'"Secretanat 1nto Pr

‘;,merged o prc.vtncial departmen

: =ATA <=cretarlat was handm\ed
e 'f'r"lvr 'H;.

L .7019 - wihere PRD? Department

';».« i

'.:.'-'P&D Departme'tt ul“-d law & order department merged InfoTHome?
: 3

ated 16 01-2019 F\nance department: merged '.nto;,pr Sl
il )

rtm ent

5 ‘.'-5'...‘ 4

lutde not\ﬂcattdn d

: i
Z'Finance department vi\ﬂe nntlﬁcaton dated 24-01.1019 *education depa

. AR i
vlde drder dated 24-0 ‘-_ 019 nd s':ml!aﬂy a\'l other departmen

(_\;

Department, Pcpulation '
rfrastructure Agrlcuitur ,For

b‘lnerais Road & I

. belng emp!oyecs
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7 %'.‘-,-, f'sﬂDStS of admlnlstratlve depar‘tments/attarhed dlrectorates/ﬂeld an matlons of

_"- dedared surplus, whl..h was‘ _dlsc

e

r,nb reason for declarlng,

' arnongst whlch the number of 11? ernp'.ovees lncludlng the.appellants were
""j'. granted arnount of Rs 25505 00 mll'lon for' smooth transrtlon of'the emplovees
h as: well as departments 1o provhclal departments and to thls;eﬁ’ect\a summew

. was submltted bv the prdvrnclal government to the Federal Government »whlch

"‘ asl(ed to ensure payment of salarles and other obllgaton,f x}‘ o

'f \whlch .Was.. detrlrnental to thelr r:ghls ln terrns of rnonetarv eneﬂts,

p-'; I L \K. T IR

the 'appe'.lants asﬁsurplus, a5 ‘to 2

—
LIS

"Secretariat from BPS 1 to 1

\emplovees ot‘ provincla! government defunct FATA DC ernplovees appolnted bv

\FATA Secretarlat llne drrectorates and autonomous hodles‘ ctc were '.-lncluded A

l; .,'._

. _.',

lxl.-

L-.-. -

.
o

was accepted and vlde notlﬂcatlon dated 09 04-2019 provlnclal 'overnment was

f

terrnlnal beneﬂts as well of the emplovees agalnsL the regular' anc‘tloned 56983

VoS .
"t

.'_.I‘

stwhlle FATA whlch shows that the appellants were a'rso'l
N

sanctioned posts and thev were requlred to be smoothlvg..}

establrshrnent and 'admlnlstration departrnent of provlnclal governrnent but to B ‘-_"-":f‘

thelr utter dlsmav tnev were declared as" surplus lnsplte orrrthe fact that thev

were oosted agalnst sanctloned posr.s and declarlng thern !sur;o Us, W3 il 0 rnore :-'__ .
- | - . e, F:Iii-t; o i '.".1..' I S

than rnalaﬁde of the resp

respondents can be seen when a total or 235 posts were

e

dated 11- 06 2020 ln adrnlnlsfratlve depar’enents le fFlnance,".home, Local

’.\, ]

Government Health :nvlronnent Innormatlonr Agrlculture, Mlneral ?';_-

and Educatlon Departments for ad;ustment of the staff }of."'the respective RN
LR . Bphg L i
1 departments of ex-FATA but here agaln tne appellants were dlscrlrmnated ‘and no~ ', s

PRI

post was created for q'\ern A Establls'nment & Adrnlnlstratlen.

L1 rthev were declared surolus and later on were ad]usted ln varlous dlrectorates, -":
! . A

:allowances adm!sslble to thern ln thelr new places of ad;ustnl ;1__

: the one admlsslb!e ln clvll secretarlat Moreover, thelr senlorr




etlants Neeciess to mentlon hat the res f :
- ! i‘ .‘

' "_-\khe 3P
“. I:h-‘l
l',r to 'the appellants*slnce;the‘ same was .

.‘],t ‘e Surpius Poo'n Pollcy 20[}1 dld not app
. 1-" R

. ‘;speclﬂcaﬂv made and meam or deallng wltn the transitlon of-dlstr\ct svstem and R

‘i'rtlsu'ntant re-structur'.ng of governmenta! ofﬂces und

R E
: \from provlnmal to local gouernments as such the ap

er. l’j‘IEI“dE‘JO'lUﬂQH;Of powerg'

pellanus seru'.ce l

FATA Secretar\at

the same ‘as ne'nther anv department wa_. «aboﬂshed nor"

‘erd ‘cdt;r{ee'l'for the appe’llants had added to thelr rniserles b\;

| cases ln wrong forums end to this erfect the supreme cnurﬁn‘f .Pak;.stae"\n thelr .'
case In awil petition No. Bc;lZOED had a150 noticed that the petlélon-e'rs 'EE!ﬂg -
pursuing thelr remedv before the wrong forum, had wasted much ‘of . thelrl tlrne
and the. servlce Tﬂbuna\ shall"jusﬂv and svmpathetieaﬂy cnn51der the »qUestion of

»

T .this eﬁect we f eel that the el ay _occu rr 2

ts"has a 5trong case on merlt

lnstant case the :apnei'lan

condona the detay orcurrea due ko t'ne reason mentjoned abov
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o gu!aﬂzed theif.serv ce
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AN

‘\ they were declared surp!us'.PThey:Nere
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l
mﬂnt or\ t"\e ana‘cgy ef creatlon er.~

Adm‘lnlstratlon Depart
Federal Governmen\: had

nl‘s as the
osts indudlﬁr:g.me.'p’slt ef

lAdmln\strative Departme

\Rs 255 gfilillon’ for a
c’.arlng them 5Ufp'lUS was _.
on this score alone the .ﬂpugned order ls llable te be set asld. -

nc‘ies In thelr‘_'::_.'-

course wou'nd have been to Create the same number nf \Jaca
:‘ '1,.,1.1-; o
partment -1.&. ESLBb'I'IShI"\Ent & Admln\stratlue DeDarUnent and to

nt and \SSLES ef thelr senlorlb,rlpremotlon was

d ruie

total 5treng*h of 56983 p

: g appel\ants and de

. respectlue de

m in their own: deparu‘ne

G be. set‘ded ln accofdance witH the preuamng law an

.post the

required t

We have obse-ved t".at grave ln]ust’ace has been meted out to': the 3

lants 1n the 5ense l:hm after contesdng for Ionger fo

' _'_12.

;-and tie matter was mad-— worse'u;rhen impugne
j pnol was Das;ee ik v X

the appe'.'uants after putting :,n-:m Years-'o A
ted ln Ht‘.gatlen. e
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alreadv been was
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: posts, the same shall -he created for

-.-J'"

_;ervants (Appmntment Promotiom& Trnnsfer) RU'IES, .1989"‘\__

17(3) of Khvber Pakhtunkhwa Go\fe. nment Servants (Appo‘mtment:?’Prc}mot\on &b
. l-I i
Transfer) Rules, 1989. Needless to mnnt'lon a‘nd is expected that ln vlew of the

1N
R ':

AT i
! ratto as contained ln the wdgnent tltied leka Khan and o'rherq Vs Sved Muzafar
l .

. ;Hussain Shah and others ("018 SCMR 332), the senlnrlwt-would be det ey
: N 1.5: o .
accord\ngly Partles are left to bear thetr own costs F‘.le ba,.gons‘.gned to rec

., room.
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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE.

TRIBUNAL .
‘ |
InRe: -
| Eﬁce;ﬁﬁon i’eﬁt’t‘on No._. /2023

!
- InService Appeal No. 1227/2020
Decided on: 14, 01. 2022

1
)

N

Mulcesh S/o Younas Khan Rfo Warsﬂc Road, House No. B/2,
Mohallah Imgahon Colony, Tehsil and D1s trict Peshawar.

(PETITIONTER)

Versus

1. The Government of IChyber Palditurkhwa dwough Chief

‘Secretary, Civil Secretariat, Peshawar.

2. The 'Gpveminent of KPthrough Secretary Establishment,
_Establlishmer-it & Adrninist_ra!."ioh Department Civil Secretariat, -

" Peshawar,

. 3 The Govemment of ICP!luough Secretary Finance, Finance, -

. Fmance deparl:ment at.Civil Secre tariat Peshawar.

4, The Goverrment of KPthIough Addmonal Chief Secreta:y
Merged A:reas, Office at Waxsalc Road, Peshawar

(Respondents)




 THE TUDGMENT OF THIS HONOUBABLE TRIBUNAL?
* DATED 14-01-2092 ’U?O\T THE EXECUTMN PETITIONER

. esgectfullg SheWEi‘h

. .__That the pehttcner eaxnestlv craves the paruu_ﬂcm of the Honmable%

'Semce Tnbun'\l to suarmt azindér:

1 THAT the petmoner wag nprmted as a Sweeper (BPS-1) agairist the
vacant postndenohﬁcahon mredl’?-{lz-’)ﬂﬂé o

Copy of appumt—ment order is Axmemre-A

1‘-’-'.:.' .

'ﬁnt'élciﬁg Wlth \'lw pehhcnpr a tatal number of 117 emp'ioyeeé |
idppomted by erstwhile FATA Secretariat were declared as surplus
' I-.and placed t1|1r=m in surplus - pool of Establishment &
'- .‘.A"lnumsb ative Dap-artsm_nt vide order dated 25-06-2019, and for
i their furt:mer ﬁdp:.tment/ placement w.ef 01-07-2019 by virtue of
_\.‘Whld'\ the nml servants werk adjusted in the Surplus 1:53001- of
Esmbhshment Departnent and Adrn_merabon Department..
" Copy of Nohfxcahon dated 25. 06-2019 is Annexure-B
' S .
3,- That an :uppc:ﬂ wos filedt in this 1egérd before_the Honcurable
: SEI'\"LCL Tribural and tlu. same was heard on 14-01-2022. The said -
appeal was accepL‘ad and subsequently, the mipugned notification
dated 25-06-2013 was set—;.slde, and dJIECthI‘lS were gwen to
. respc%a&nt ie the CQRLE!.FLF_'H authontles, to ad]ust the appellcmts ta

- thelr respecuve uepartments

Copy of the Sem..e Appeal No 122'?/202015 Annex-C.

'_ R 4 That ;long w1th the afdr'eme'nlion'ed dv:c'*tmns, the. Honourable .

- Servme mbu.ml rerdmed that u.pcm ad}ustment to their respectwe
e depa:tment the. appe‘ﬁ'mts ‘would ‘be entled all cansequennal
benefits. Motn.ovc.r that the issue of semoriby /prcmotmn_would_ be
deajt within accardance W‘Ii‘.‘l the- pmvmons contained: in Civil

_ Sewa:nts (nppumtment promohon and Tr“‘.sfcr) Rules 1989, and in

the view of the *abn as con! “amed in the ]udgment ttled leka Kalm




B -hrwe nn* tr'I\en Aty Twn pmce"c; ngh, n =ud1 a _nsc, h‘w dictates of ji:s’h‘cci
_'j{-rmd I'IE]E‘:' of gacf gancnfﬂucs demmm hmt the benefit of the ‘above’ -
'}u'fgmcm be d'\.fﬂ]‘lﬂ{.d 1o other £ivil 5cna~1+* wito may not e pnrties o’

" the above I:hgarzan, instoad of mnweahug them io nppronch the Tribunal

© or any ather legal forum.”

8 __ That ralymg upnn the ]vdu-ment of the Honouable Supreme Cc\:.:ci:, |
" .the executmn periuonex would also be subject to the ]udgment
:dated 14-0!-;.0‘31 yerdered by the Horourable Sewme Tribunal

-' smu_ the above *nenhoncd judgment 4f the Supreme Court would |
e nppurable on all Courts sub-ordinate to it. Reference can be

g—iven to Article 189 of the Cnnsatutmn of Pakistan, 1973, for easy

I'E.EEI'G._l.u.E, ﬂndumd hetein elow:

- "Dects:om m‘ Suprepe Court binding on other Courts

" 189, Ay damsmn of the Supreme Court shall, to the extent that it decides

a question of luxs or is based uport &7 mrriciates a mmple q,r lauy, be

bmdnw 6. fth othc} CoLY te 1r Prlastnn

9. That the, | ngment of the Hovomable Service tnbunal cited 7023
" SCMR 8, whereuy, the essence of Article 212 of the Constitution of
s Pakastan, 1973 waa fulfilled, by, observmg that any question of law
decided b} the Semcs. Tnbunal shall be treated as Iudgment in.
ren, and. nut in personam. Inorder, to give force to the udgmenL of
the ‘.%upreme Court the execution petitioner may also be subjected

to the - L_c\gment renderﬂcl by the Honourable Service Tnbuml

' Reﬁerence can- be given o Articie 190 of the Conqhmuon oE

' Palqstan, 1973, for eas,r reference, producecl herein Below:

”Achou #z qifl of Supreme Court
190, All exenutine aud judicial munm ites Hur m:qimut Pakistan shall ack in
aid of tire Cu,m'rzr{m Court, “ '

10. That the Gxecuhon pehhc}ner now approaches this Hpmoralﬂe
Tribunal for dllf-’t Hons to implement the ju.dg;m.ent dated 14.01.2021

l

in the la:r_'g'@.r intesest of ]'zthe and fau play:

_Prayr-‘"’

" II: is thc.retorr’ mcat lmmoly pl:ayed that on thé acceptam‘e of this

o peht&cn, mny it p,base his honay able *-rlbunal to 50 kmdly c'urect the

e ———
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::mplementahon of ]udgmcn* dated 14. Oi 2022 in Service Appeal No.
}1227/2022 ttled ' Handf- Ur, Réhhan vs Government' of Khyber:-

Pakhmﬂ(hwa t11r0ugh Cl‘ueE Secretary on the ‘Execution Petitioner, any |
other relief t.mt this IIonoraLle :ribunal may deem appropriate in the

Gz
...xecu.lmn Péttioner

' -cucumstances of the case may alsé be gwen ﬂ/ !

Through

';
- (ALl GOHAR DURRANT)
_ Advocate High Court
0332-9297427

" . Xhaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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HONORABLE KHYBER PAIG-ITUN.IG-IWA SERVICE

} TRIBUL\AL

.

In Re:
Execuhon Pehbcn No.____. /2023
In Service Aprnal No 1227/2020

Dec.dcd on: 14. 01. 2022 !

 Mulkesh S/o Younas Khan R/o Warsalk Road, House No. B/2,
Mohallah Trrigation Colony, Tekhsil and District Peshawar.
 (PETITIONER)

Versus

The Gm}ernmem of T(hyber Palchtu.nkhwq and others

(Respondents)
AFFIDAVIT Of,

1, Mukesh S/o Younas Khan Wn W-usalc Road, House No. B/2,
Moh'lllah Irngahon Cohmy, Tehsil and District Peshawar

, do hereby scle—nn.y declare and 1Enm on oath -

lam persomlly "onvelsmt with the facts and circaimstances of the case as

contained thezein and the facts and circumstances mentioned in the
enclosed writ pehﬁon are true and correct to the best of my knowledge'

‘-ma bghef R : ; A{uz’-""“’
¢ ' o S _ Deponent
CNICH
Identified by |

AL GOHAR DURRANI

Advocate Figh Cowxt
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Execution Petition ‘-'o 7i5’2023. in Service Appeal No.1227/2020.
mied wIiahead Lllah Shah Vs. Governiment of Khyber

e o o e e A < Pakhtunkhwa'l

M ET e et eme T v M 8 ~F

ORDER . L |
9"‘ 'uly 7024 Kalim Arslnd Khan, L.Ilurm'*n. L.camcd _counsel for the

peuuonen plesw' Ml PsﬁLha|111‘;ad Jan, DlSti‘lCt Attorney foz the
lje_sgsondc.11ts p_.ressht“. . o
s RS 2. The matte. has. been 1ece,1'fr~c. faom the Single Bench of Ms.
37:‘ | T'auecha P“lul Iecmed Memiber. (Txecl.t-ve,) Special SB - of the
LmldEI'Siﬂl"lF:d (C[{aii'n'lan) was'cor‘-stituted:
| 3 -This appncatlon 1S f01 1m1,iementat10n of judgment dated

14.01.2022, p'lsseL. in Service Apuea! No 1227/2020 titled “Hamf

U.r Rehman Vs, Go'vc:_'nment of Khyber Pakhtunkhwa” wherein, the
RV p_etiti'lons;: was r}og party. The learned counsel informed that the
pétitipﬁer"has ﬁled departmental appeal: Since the petitioner has
himself s:imul‘ta-neoﬁsly 1'eso'|'ted lo thc provisions of Section-4 of
the K_hybel Pakh*unknwa aew:ce Tribunal Act, 1974, therefore, let
him file S'ervicc Appeai before this Tribunal. Disposcd of. Consign.

4 Prqré'm-n?!céd :";}‘! open _Com'f.clu- Pe&thaivar under my hand and

seal of the Tribunat on this $" day of July, 2024.

_ . Lalim
o " Chairman

. LN AR TN LR '
DR S TPV TYTry i':'.::ln'ui‘-:hu/

LN AR IN
Scevvlee Crilsuniat
. G'yyl.uaw'nr

T Mutazem Shah ¢

R " AR
Date of Prcccmm'm:- St /// 7

;-mﬁ‘bcf nf Wo: e
Cnp}'m" Fee —-

Un'...\‘-l --"""""

Teiith om0 . «< - "V‘7 .
- FD '..'Ip'.. - )//7::, ______ et ey

phame ¢ pive :

sae of Comptes S I____...j:-é/ g,.._’«-rﬁ-ﬂ-‘“ .

 gyate of P

— —————— ——— "
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To,
The Chief Secretary, . ‘

Government of Khyber Pakhtunkhwa, ﬁeshawér.

" Subject: APPEAL.FOR ADIUSTMENT IN CIVIL SECRETARIAT AS PER SERVICE TRIBUNAL IUDGMENT

' DATED 14,01.2022

Respected Sir, |

It is stated with great reverence that ||n pursuance of integration and merger of erstwhile FATA with
Province of Khyber Pakhtunkhwa |, the undersigned besides others, was declared as "Surplus" by the

- Establishment and Administration Department Regulation Wing), Khyber Pakhtunkhwa vide Notification

~No.. SO(0&M)/E&AD/3-18/2019 dated ' 25.06.20109. Later on, | was adjusted in the Directorate of

Irrigation and Hyde Power, Khyber P-qkht|unkhwa.

2. Some of the officials filed case in the Court and the Hon'ble Service Tribunal, Khyber

_ Pakhtunkhwa passed a Judgment datéd 14.01.2022 and set aside the above Surplus Notification.

- Operative part of the Judgment is reproduced as under {Page-14 of the judgment)

i
“In view of the foregoing discussion, the instant appeal along with connected service appeals are
accepted. The impugned order dated 25.06.2019 is set aside with direction to the respondents to
adjust the appellants in their respective department i.e. 'Establishment & Administration Department,
Khyber Pakhtunkhwa against their respa:ctive posts and in case of non- availability of posts, the same

shall be created for the appellants on t'he Same manner, as were created for other Administratiu_e-
Departments vide Finance Department Notification dated 11.06.2020...”” '

3.~ Inpursuance of the above judgmént, I am also entitled to be adjusted in Civil Secretariat, Khyber
Pakhtunkhwa Peshawar. g i , _

4. Above in view, it is humbly req'uested to kindly issue my adjustment order Civil Secretariat,
Khyber Pakhtunkhwa as per judgment of the Service Tribunal dated 14.01.2022, please.

, _ Faithfully Yours

‘ | Mukesh; JM | |

Sweeper (Ex- FATA)

. 03815544508
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