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The appeal of Mr. Nishat Khan resubmitted today
by Mr. Al Gohar Durrani ‘Advocate. [t is fixed for
preliminary hearing before Single Bench at Peshawar on |

30.09.2024. Parcha Peshi given to counsel for the appellant,

By order of the Chairman

——— ————— e vl e ———




The appeal (Jf Mr. Nishat Khan received today Le on ’Jrﬂ D9 2024 Is.
mcomplete on the foilowing score which is returned to th‘ Loumei for the

appellant for completion and resubmission within 15 d days.

I- Copy of departmental appeal 1s not attached with the appeal bL
placed on it.

2- Inorder dated 25.6,2019 the name of the appellant be highl m'htcd.
3- Munomndum of appeal i1s not signed by the dppt”dﬂl., '
*7'%[/ /Inst /2024/KPST - N o,

L4

/f;?/‘? /2024.

ICE USSISTANT
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
' PESHAWAR.

Ali Gohér_'Dufrahi Adv.
-High Court Peshawar. C
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- BEFORE ’1 HE -
HONORABLE KHY BER PAKHTUNKHWA SERVICE
| TRIBUN AL

.‘SenﬂceAppe'ﬁNo 1 5 ’5/2074

Nishat Khan (BPS-1), E‘*'abhshmem & Administration Department
Civil Secretariat, Peshawar. -

(Appellant)

Versus

. The Government of Kiyber ‘1_?’;11{!1tumkhwn through Chief Sccrerary,
~ Civil Sectetariat, Peshawar.

. The "Government of khvbu Pakhronkhwathrough — Secrerary

~ Establishment, Hgrablishment; & Adminiscration Department  Civl

Sccrcl‘:u'int, Peshawvar.

1hc Govu Ament of le‘u ber Pakliunkhwathrough Secretary Finance,

o I”lmnr:c. Dt.p'um"ent Ln-d Hec;cmﬁm PLSh"LW"lL

Thc bovmnmuﬂ OF Khvlim P.ll\hLunlxhxm'rhmugh Addidonal Ch_jef

Secretary Metged Arcas, Office at \\*’.1*5‘11\ Road, Peshawar.

(Rcspondcnts}

APPEAL UNDER _SECTION 4 OF THE KHYBER
PARHTUNKHWA SERVICE TRIBUNALS ACT, 1974 FOR
ADJUSTMENT/PLACEMENT W.E.I. 0107.2019 OF THE
APPELLANT IN_HIS RESPECTIVE DEPARTMENT AND
TO GIVE EFFECT & IMPLEMENT THE JUDGMENT OF
THIS HONOURABLE TRIBUNAL DATED 14-01-2022.

Respcc-tfullv Sheweth.

That the uppclhnf caroestly submits as under:

1.

That the Apncihm is o law-abiding citizen of Pakistan and also h'uiq
from = !.precr'n:nlc. f’nmiv Thutthe lpDLU'mL was appo: snted as a Nadb
Quasid (BPS-1), against the vacank post vide notficaton dared 31-03-

2007

Copy of appointment order is Annexure-A.
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That along  with the appcllant a crotal  number  of 117

'ﬁ:‘f‘nployeenuppcintcd ke otsnwitile PATA Sccratariar were declared as

¥
sutplus and  placed them in sueplus pool of Esiablishment &

Administation Deparement vide otder dated 25-06-2019, and for theic

: _furth‘ér':1d}us£xnc{ntfpln;cmcnt w.e.£01:07-2019by vittue of which the

civil servants were adjusted in the Surplus pool of Establishment
Depattment and 'l.._%\ri;i‘tinisrrn ifdon Depattment.
Copy of Notification dated 25.06-2019 is Annexure-B.

That an appeal was filed in this regard, before the Honourable Service
Tribunal and the same was heard on 14-(1-2022. "U'he said appeal was

- aceepted, and subscquently, the impugned notification dated 25-06-

2019 was scr-aside, and directons were given Lo respandent e the
concerned authoritics, to adjust the appellants to cheir respective
departments. '

Copy of the Scrvice Appeal No. 1227 /2020is Annex-C.

That -along with the aforementioned  ditections, | the Honouahle

Qervice Tebunal teadered that apon adjustment to their rcspcctﬁvc'

department, the appellants would be enzited w all consequentil

benefits. Moreovet, that the issue ‘of seniority/promation would be
dealt with accordance with the provisions countained in Civil Servants
(x\ppc!immcnt_, Promotion and Transfer) Rules 1989, and in the view of

the ratio as contained in the judgment dded Tikkn Kahn & other vy

| S}reci' Muzafag, Hussain Shah & others (2018 SCMR 332), the seniority

would be dereimined accardingly.

That the I~Imn0umhle. Tribunal readered its judgment dated 14-01-

- 2022, the appellant sought the implementation of the judgment in his

tespeet also, but to no avail. | _
Copy of the judgment dated 14-01-2022 has been Annex-D.

That the judgment being: in remi, and not pessonarm, the Appellant

nppr‘onch this - ibunal for seeking implementation of the judgment

divectly in - Exccudon Petidon.  The Hxecution Pction for

“implementaton of the judgment dated 14.01.2021was disposed off

vide judgment, dated 09.07.2024 by this Honourable Tribunal whereln
the appellant was Allowed ro fle a service appeat for the redressal of lus
g:ie\':inc:c as he was t‘O 2 paty 1o the _r\ppcal No. 122772020 dated
14012022 . _

Copy of the Exceuuo: Petition and Order dated (9.07.2024 are
Annexures —T & T, ' .

Now the appeltant approaches this Tribunal on the following grounds

- amongst others.

Grounds:
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‘Because che impugned  notficanons ate hased  on

d_i::crinﬁn:n:;:_‘.-_n as is clearly lald cur in the facis above.

That the jondgment daced 14-G1- 2022 rendered by the Honouble
'St'.L e b

is :;iso ';‘.pp.'u::aim: on those civil servants who wete 1ot
a past of the sad appeal, becavse judgments of the Flonourable
S‘ervme shiouid be treated. as_judgments in rem, and not in

Derso~:l A, wh(m they sette a :mm. ONAW in respect of the same

set of civil serpants, Reference can be given to the relevant pottinn of
}udgment c1tcd_.?g._1z_.}l SCMR &, produced heein below:

. B [ i ]
'Ta’Jc frarned Additinnal A.G., KPK argued that, in the ovder of the KP Service
) m’:;r;rm’ pmrf'cf it Appeals Noi. 1432/ 2019 and 24872020, relrance was

"'?"'.:.fu'a on the am’yr assed by fhe fkeorned Peshanar Fligh Court in 70t Petirion

' No. 3162-P/ 2009, which was simply dismizsed with the obiervations that the wret

pafzz’:rm way 0! maintaiuadle under AArticle 212 of the Censtitution, henee the
referene was immaterial. Tn thix reparv, L e e of the firm vic thai if a fearned
Traf'i:mm’ drsidle: dny quastion of Ly by dint of tts judgment, the said jrdgment i
m’mc:fy.r ireated {.;." f2 ;m! e oren, ol iod in persapn. f,f it Hfd’gmwm defiversd
in the .i'umz'w..f.}q.ﬁ.:'m’.r the reference of the Pechuwar High Courl jidgnont bi froen
sited, it does not acl to washont ti effect of the judgments rendured the ather
cervice appealy which hewe the effect of a Judpaent in renr. In the case of Flame ed

x!z(#n’m Nzt v The Seertary, f*"‘rz.-)*zuw.r:w. Divévion, Gorertment of Pakistan
,{H}g{l athery (1996 -SCMR T183), tiis Conrt, . while remanding the cese to the
Tribunal chearly observed that if the Trilunal or this Conrt decides « point of kww
reluting fo the ey of sermice of w il servant whicl vovers nyl ondy the case of the
il servant wis litiguted, but also of ather ciil servants, who iy hame nal fakvi

any fenf;;’ procedings, 0 rmb a cave, the dictaies of fustice and rudes of $r1;rrf

: .L’ﬂvwﬁmm demand. .’z’)m‘ fr‘JJ m: u:f of the ubmre jrm’gm nt b exteatied o nfuu el

Fervenity, who niy it be harties fo the above !m walinn, instead of vom alling then:
; 0

T Mg a_pp;wr.b i F f.:’:ru!:'.- ar iy m'{ru tagal forvinn.”

That ‘the jud gm&nt {.:stLd 01-2022 ‘rendered by the Honourable

Setvice Tribuna 1 is also mpiia .aui on those civil servanrs who weit noi

“a patt of the said appeal, because ;udrrmcmq of the Fonourable

'Senqcc' should be treated s mdtrmenfs in rem. and not in

ersonaTt. Rbr yence can be giv on to the relevant porticn of judgment
P judge

' Cited2023 SCMR 3, muduc.m It :*u_m hclmw

“The laried Additional » LG KPK pieed at, i the mdu‘ of the KP Servie

Tribunal passed in f]‘)pmz’s Nos, 1452/2019 and 24872020, refianee s
' Pf’fnen' on the wrder r;r.nur! by ihe farned Peihawar Flioh Cmrd in Wit P.-.'.fizz'rm

“No. 3162-P/ 2019, which s wmply dismissed with the abservations that the wiit

ptition was et saintaindble under Ar ticle 212 of the Coustituition, D the

refereaice e immterial, i thi regard, e are af the firan view that if a fearned

Tribunal decider any guesting of kv by dint of its judgment, the said Judgment i

afways freated i .'m:w i roms, and ot inper. sonen, If in tiwo judgments ot elimercd

in the servéce 4 speals the reference of the Peshawar Fioh Conrt jridgment hae been
g7, A J

cited, it does wot act ty washt U L‘f.f‘ bt of the judgmeits rendered it ather

. i‘f'.".f{{,‘:“ u,f‘);'J iy whisf: )'JL."'c tise vj/m of ;:m:wmu" oo Tn the core r)[ “Lomroeed

. ’ir{!’:(a Nia

The .Sus.-re.n;r:}', Fabiishment Division, Goverument of Pakistan

N

and sthery {1970, MU i8Sy s Conrd, while remanding the case to Hu
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Tribrmal chearty m’;m et that if the Tribunal ar this C purt decides a paiut of law

relating io the ferms of service of « el servant wihivly cowers wot ondy the case af the

il servant wha litigated, but also of other civil yervants, who may heave not tuken

d.

uny *’r,r)f.r *)rm‘m:’f'ff g eneh o cave, the dictotes of justice and rides of good
sonernatice desnand thet the beacfit of the ébone jucgment be ectended fo other cind

servants, who may not be parfies to the el ;;fﬂd«'{fﬂﬂ‘ fistenid a/ contpelling Hien

tn approach He Tzzf, wnal or any other r’r al fi ;r};,rm

That the :1p|)licl1;1r 5. celying upon judgment cired. 2023 SCMR 8,

. whereby, the esseace of Awticie 212 of the Constimdon of Pakistan,

19!3 N Fu]hl];,cl by oobcr\ ing that any’ clucstlon of law decided by

the Service Tribunal shail be weared as Judgment in rem, and aot in
i

personam. In r:rdu:‘ to give force o the judgment of the Supreme

Court, the '1pphc'mt may also.be subjecied to the judgment rendered by

[h(-. Honoutable Service Tribunal.

(e}

.. Beeause biaant djs::ﬂmimtion has been committed in the adjusement

of the appellant as compated t¢ other similatly placed employees of
erscwhile  FATA  Sccrerariat have been  adjusted  in different

depar tents of kh\ ber Pakhiunkhwa Civil Secretaniar,

Because the Appeliant has been t earcd illegally, unlaw fully and against

the spitit of the law.

Because the Rights of the Appellant are sccured under Ardcle 8, and
the entirety of Part IT of the Coustitution of the Islamic Republic of

: _p:l;\ikidﬂ and its tedress falls solely within the ambit of Artcle 212 of

o st

the Consdtution of the Islamic l{cpabhc of Pakistan, 1973, and lic with

" tlais Honorahle Tribunal.

Because he Lig".[ to dur process as. per Artcle 10-A of the
Constituden of the Islamic Republic of Palastan, | 1973 is being made
cedundant in the instant casé against the Appeliant. The dght is
absolure and cannet be done away with and it needs to be taken as
fiberally as poqﬂblc as pet rhc dicrum laid b\ the Honorable Supreme
Courr in PL D 2022 SC 497.
“lncrnpor ation ‘of the ug!h tey a fair tial and due process by
Article 10-A in the C onstimdon  as arn  independent
fundamental right unqucmu the constitutional significance
of fair trial and due process and like other Fandamental rights,
it i¢ to receive a liberal and progressive mrcmLemtmn and

enforcement.”

Because the Honarable Supreme Court of Pakistan n the tecent
judgment in Justice Qazi Faez Isa case has held in uncquivocal terms
that even the highest of offices are nor ta be denied the fundamental
tights so guaganteed by the Crmatltubon The judgment is repotied as
PLD 2022 SC 119 and lay as under:”
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“Right to be dealt with in accordance witl
o : ¢ dealt with in accordance with law. No one,

including a Judge of the highest court in the land, is above

the !n\\r, At the spme tine, no one, including a _]ﬁdgc ot the

highest court in the land, can be denied his tight to be deal

- with in :1ccm:d'mcc with law; ic matters licde if the citizen

C hnppcn« to hold a high public office, he is Eqrmlly subject to
"~ “and entitled to the protection of law.”

. The judgment: referred to 1bovc. further lay cleac that the principles of

' natural justice are to bc met in every circumstance in the- Fnilnmna
terms W

“Afrer recognition of the tiQh[ to falr wial and due process as

1 _Eunﬂ'nmental' right by insertion of Art. 10A in che

Constitution, violation of. the principles of natral jusdee,

which are trlLe necessaty components of the right to far trial

~and due process, is now to be tiken as a violaton of the said
fundamental right as well.”

These priaciples are time and again reiterntedd by the Honorable
riupu:rm: Court and Have been cec (_nLI\ held of immense value 10

PLD 2021 SC 600 10 ihe foﬂnwlnq words:

“Constitutional guarantee cf the rmght to e ‘dealt with in
accordance with law, under Art. 4 of the Constituton, 18
available nat only o every citizen of the country but also o
every other person for the fime being within Pakistan, Said
constitudonal guarantee cnanot be curtailed or limited in the
case or matrer of any person whosoever he may be and

- whatever the allegations against him may be.”

j- Bec'mse the actions on part of the wt;ponrlcn[s setiously are in the

negation of the Comntunon of the Tslamic Republic of Pakistan, 1973
and-the Civil bt_rv.mts Act. '

Because the Fundamental Rightn of the Appellant have heen violated in
veladon 1o Arricle 4, 8, 9, 18 & 23 of che Consntumon of the Islamic
hepubhc of Pakistan, 1973, The said riphts ‘Aow out of the Constitution

the tepms and conchrlnn~. of service of the Appellant and this Honorable

‘Court being the custodian of  the Fundamental Rights of citizens of

P'\iqz,t'm as well as the protecdon afforded by the Constitution of [slamic
chubhc of Pakistan 1973, is why the Appellant secks the redeess of thele
grievances and to end the ordeal the Appellant is going through duc to the
illegal, vnlawful and unjust acts and inacdon of the Respondents.

Becausge the Appellant has gf}L the fundamental right of being treated in

m:cord'ma with hw but the treapnent meted out to the f\ppt’.‘“lnt s an

consideradon othét than legal and he has been deprived of his tights duly

gunrantec-.c_l to him bj,f the constmnon of Pakisean.
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* m. Because the appelitnt has not been treated in accordance with law, hence

his rights secured and guarantced under the Law are badly violated.

Because the Appellant crave for leave to add further grounds at the ome
of his oral axguments before this Hon'ble Tribunal highlightng further
contravendons of the provisions of the Consutution & Laws which
adversely affecred du_:-:\‘p[.:cl]ant.

Prayer;

It is; therefore, most humbly prayed that on the acceptance of this appeal,
this Honorable Tribunal may se kindly declare that the nodficaton
whereby the appeltant was declazed to be in the surplus pool, and whicl
has alceady been set-aside by this Honotable Tribunal, vide its judgment
datéd 14.01.2022 in Service Appeal No. 1227/2022 dded Hanif Ur
Rehmanvs. Government of Khyber Pakhwinkhwa through Chief Secrerary,
be also declared iliegal to {thc extent of the Appellant and the appellant may
so kindly be adjusted/placedin his respectve department W.IEF 01-07-
2019 '

Any other relief that dus Honorble Tzbunal may deem &t and
appropriate may also be granted. o HIYIW
Appcliant

-
Through, =R <
(VY A
v I

(ALI GOHMAR DURRANT)

Advocate Supreme Court
0332-9297427

: Idmnglicg ohar@yvahoo.com
- SHAH | DURRANI | KFIATTAK
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
Servic‘e Appéal No.___ . /2024

‘Nishat Khan (BPS-1), Establishﬁlent & . Administration Department
Civil Secretariat, Peshawar: .-

. (Appellant)

Ve;rsus

The Government of Khyber Pakhtunkhwa and others

(Respondents)

AFFIDAVIT OF.

I, Nishat Khan (BPS-1), Establishment & Administration
Department Civil Secretariat, Peshawar, do hereby solemnly declare
and affirm on oath:-’

I am personally conversant with the facts and circumstances of the case
as contained thercin and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. :
, wll‘ﬂ"-’é -

‘Deponent

AU GORAR DufRANT

- Advocate Supreme Court

CNICE [ Poof- RFe? -4




A 'BEFORETHE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
- Service Appeal No. /2024

Nishat Khan (BPé—l), Establishment & Administration Department
- Civil Secretariat, Peshawar.

. (Appellant)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Sieci‘etari'at, Peshawar.

2. .The -Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar.

3. The Government of KPthrough Secretary Finance, Finance
Department, Civil Secretariat Peshawar.

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)
Appellant

Throu gh,

(Au GOHAR DURRANT)

Advocate Supreme Court

0332-9297427

khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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A P CIVIL SECRETARIAT (FATA, 1) |
4 T . [ARRIMISTRATION WETARTMENT) |
: Ty ; . WARSAK ROAD PESHAWAL Ry
- L Lo ’ y . '
i: 'l;::.-l-ﬂ.-;hnn:uq::_tﬁl_la * . . . . . p”m
L GFFICE ORDER :- | E’?
l TR N o On.ihe recommendations -of Deparlmentsl Selesdion Cumrnillec,
g S the Compelent Aulhority Is pleased lo appolnl e, tisha Khan S/0 lnays, :
i - .. \ . | . Lav, 2w -~ e it s e L
v o - Khan resident of \*ﬂlage & Mohailah Malo Mallra, Tchsit & 1istricl Peshawir
i 2 Maibh Qasid (85-1) in Clil Secrelariat {FATA) Peshawss with admissible
lluwinees on contracl basts as prascribed in ihe following teim & canditforis: -
L . _ ; .
; 1 ) TERR AND CONDITIONS OF EMPLOYMENT ON CONTRACT BASIS
et y,  BPS4  Pay(215065-¢100) - :
" 2 Pariod of contract will be 2 yeais exlendable by suth poerion,
Ihrough.a fresh arder in wrilieg by the Compelent Asslharily pricy
lo the expiry of contract period.
. " 1. . Annual increment will be admissible afler complellon of one yeas
of service
i _ 4 Conveyance silowance as pef Government (ulgs. k\ i
iy LR House Rent allowance (As per Goverament Riles) 3
® Tt ’ . : .
i ‘6. Leave, TAIDA and medical allowance {(as per {yaverament Rules)
Zf B R Nolice period for!lerfnina\ibn-uf contract- Two monihs nolice or
' '. iwo months salary in fiau thereol.
" . Benevalent Fund:;- Same facililies as admissiic 1o goverainent
' Servanis. !
| ) . ‘ .
R -y, Conlribulory orovident Fund:- 5% of iminimum of pay by lhe
’ crployees and 5% of conlribulion by the Governmenl, |
: . _ .
' g 10, The employce appoinled on coniracl witt 'nol contribule o
|‘ G.F° fund and shall nol be entitled lo Penston ang Gratuily :
b benefils
: 11, Subsequent 10 appaoinlment, he empioyec °will rempin o
proballon (ar @ perind ol & maonths and il he dags ol come i 1
“H ' the reguired slandard and skifl or {ails o fulfili the requiremunt o
w the posi, he will be siraighiaway lerminaled from sefViee.
|
. '
. 3.
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_duly and sign he agreemant zs wolt aveprosdiee gl el

o 18 (68) Vol 1 384 b
Sy JPAR2007 .

o ’ . . . ) -""‘.
0wt sgrec o Ihe above leans B condilinn, yo.d shoulidaties .. ./

corditicate lrom the authorized Maodica Otiweer wilhin Y v e
e issuance of this erdes. in case of non juiniag the duiy oy o
within the stimdaled period, your appoistenent arder il sbiee
“canceled, aylomatically. '

' SECRETARY (RUMM & R0

© Secretary [Finance De;Larlmenl Civil Secretarial {1"ATA)
rdditional Accouniani General (PR) Sub Office Vashawar
4. Hoction Officer (Budgel & Accounts) Civil Secretariil (N

4. Section Officer (Audil) Civil Secretariat (FATA)

- ¢ Cutule Officer/DNO Civil Secrelariat (FATA)
e Wil Clerk (Admn_Deparlmenl} ' ‘
A {ndividua! concerned- : \

(S ARULL AT KRS,
Getinn Qfiwat fiTad.

y@ CumScapngr

4 S, ekl
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S USROS Appeliont
| - VERSUS
1.. The Goviof KPX -

o Through Chief Secretory,
CivIISécretcrici Peshawar.

.2 TheGovioikpk - - -
— Thwough Secrelary Esicbllshmentf

Establishment & Adrinistralion Depcrimerl
~ Civil Secreicmor Peshcwcr

. The Govl of I(PK‘ .
- Thiough Secrelory finance.
_ Finonce Deparimeni. Civil Secrelorict, Peshowor

)

.4 Covermmenl of KPK

Through Additional Chief Secretary Merged Areas,

- Qifice at qusol Rood, Peshowar............... Respondents

i - '
N *’:'sec!ccwdu?f Service oppeal u/s 4 of the Services Tribunal Act,
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+1974  ogalnst - the . Impugned Noilflcation
s’ ")..m‘)r No.SO(Q&M/ELAD/3-18/2019 doted 25.05.2019
vide which ihe 117 employees inciuding the
- appellont c:ppolnted by erstwhile FATA ﬁecreicrlci
“.as ‘Surplus”, and placed them In the Surplus Pool
.- of Establishmeni & Adminlistration Deporment for
“thelr further adjusiment/ placement  w.el.
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o 01.07.2019, Gfffce Order No. ODZO?!tA dated
o 23082019 and (Ofice "Order No.SOG(SWD)1-
60/51(:1”/201?/194 -55. daled 27082019 vide
,‘wh[c:h. the oppellant: Has been adjusted in
_Ombudsperson Secretariat from the Surplus Pool.

Pra\/er in ‘Appeat:

On occepmncm of this appeal, the ll'hf'JUQI'Ied Nofification

dated 25.06.2019, office arders dated 23.08.2019 aond

27.08.2019 may please be set aside and conseguently the

, respondents be directad to cdjust the appellant in Civil

A Secretariat of Establishment & Administration Depardment or
I Finance Deportment.

' -F'l'e{specﬁui!yisheweth:

I T R A L Theic:ppéﬁdhih'u'mbw submits o nder

) Thoz‘ the oppmllani wc1< the omp!oyee of e1stwmie FATA
R TR I | L Secrefariat ond " he was serving -as Naib  Qasid  in
[ R O AT Admmlsirohon Dﬁpcdmen. of 9r<1wh:lo FATA Secretariof,

‘ 2 Thcﬂ ofter merger of FATA inio Province of Khyber
] ‘ Co Pokh.unkhbm, the respondent No.  vide Nolification
P L T sOjoaM/EsAD/318/2019 doted 25062019 deciared 117
FEREE | I T, employees including oppellant ‘as "Surplus” and placed them
r R in _{he. Surpius- Pcol of ERAD tor their further adjusiment/
1 | _ _ﬁimcemehi wef: 01.07.2019. (Copv of Nofification dated
Lol 2506201915 Annexure "A"),

; o 3. Thot the respondeni No.i vide. Nofification Na.SO(E-
POl T o I/ERAD/9-126/2019. doted 24:01.2019 direcled the Finonce

Depariment Office working under the erstwhile FATA
Secretaril:al henceforth  report 1o Secretary  Finonce

Depariment KPK. (Copw of Notification dated 24.01.2019 is
Annexure "8").




That the Gppel{on! shou

' -DepartmeniJKP\ bul was adjusted  in
i Secretariat f

_.'2..1 08.2019 ard: 2/‘ 08.2019." (Coples of office orders dated

id have been- adjusted in Fingnce
Ombudsperson

om the ‘?urH!uJ Fool vide office order dated

23, 08 20’1'? c:nd 27.08.2019 are Amexure Ch e D).

ThCIT H‘ s per‘t[nem to merﬁron here ihai ihe empioyess of

‘erstwhile FATA Secramncﬁ including appellant impugned ihe

notification dated 25.04.2019 ibid  through writ petition
N0.3704-F of 2019 in the Honourable Pashawar High Court,
Deshowcr and the Han'ble Court dismissed the said pefitfion

vide order/ judgment dated 05.12.2019. (Coples of wrl

petition and erder/ ludgmen? dated 05,12.2019 are Annexure

IJE &llFH)

Tho’r theredﬁer, the em;aiéyees of erstwhile FATA Secretariot
Incl‘uding the cpt)elion‘r filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
daoted- 051 12,261 9 passe c by ihe Hon'ble Peshawar High
Court, Peshowar and the Honourable Apex Court while
deciding the CDLA vide order/ judgment deted 04.08.2020
held that the: rormci forum to odjudiccite upen is the Service
Tibunal ond the pelilioner should. have approach the

competent forum: (Copy of order/ judgment dated
04.08.2020 is Annexure "GN

Thot the oppellant peing agareved from the notifications
andd ordets, files the instant appedal, inter alia, on
rol!owmo oM onf';s* other crounds

ihe

GROUNDS:

A.

That the- 1mpugned Nonw ation daled 25.06.261%, office
orders dated LS.DB.QOW_Q_md 27.08.2019, are illegal. against
facts ond low on fhe subject.das well as Surplus Policy.

1
-/ / ,@»@
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e That the

4

B . Thle Ha lmpugned l“'ohl“[r‘c f“"ls Gr‘ld ‘__ofderﬁ Clre. the Sheen;":'.'

' vtolc:lﬂon of lc;w cm *hn. sub]l.,cw‘ and the Constitution as well.

im'pugﬁed “notifications ‘and orders cre illegal,
unlawful, vold -ord ineffective upon the rights of the
_'Gppellcn%. 1' '_ -

| D 3Tncﬁ the 1mouonod nchfccﬁrohs and orders are agdainst the

principles of no‘fu]rc:} |Ls+|ce and fundamental rights as
guorcn*eod under the Constitution of Islamic Republic of
F’c::klsmn, 1973‘ _ -

Y

- B 'Thcﬁ in fact, 1He Gppe!iarﬁ s case is not of obohhon of posts,

or service of sekup 1o begln whth ond the concemed,
depoartments ‘and aﬁocheq department together with the
posts confinue to exist and have nei been abbolished.

'F. That neither conscious application of mind hos been

' undericken nor spegking nor fegsoned order has been
passed and Suipits Pool Policy, 2001 hos been senselessly
‘applied fo the appellant. |

G, Thot the impugned nolifications ond orders have been
issued/ passed in flogrant violation of the low and the Surplus
Pool Policy itself ond deserves to be set.aside.

H. Thot the mechanism provided tor adjusiment and fixafion of
' “seniorily. of the surplus employees in the Surplus Pool Policy,
2001 will deprive the appellant of kis seniorty and other
penefitswill render him " junior ic those who have been
appoinied much later in ime 1han the appellant.
Thot as Ihere-is no service structure, and service rules and
pramation for ibe en“pioyee: of quudspusorw Secrefariat
the adjustmant of cppellant in the said Secretariat wil
dmmogelfh-e service corger and righis of the appeliont by
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‘means of discnwr‘uhon ond msopphccﬁlon ot Surplus Pool

Policy. 2c}0\

That blcicnt discrimination h-os_ been commitied in {Iwe

- adjusiment of the appeliant os cor_npdred to other similarly

placed empioyees of erstwhiic FATA Secretariaot hove been .
cdjus’red in different c:ieapczf"mer\ic of KP Civil Secretariat.

;Thci ’rhe cppjeilant seeLs Iecve to czgnc:te more grounds at
‘the fime of argumepis.in the instant oppeal,

it . s, iherefore, most humbly prayed thot on
accepiance of the instont service oppeal. the impugned

= No’fiﬂcbtion'doied 25.0:3-.2019, cifice orders dated 23.08.2019

and 27.08.201¢ moy please be sel cslde and consequently

the respondents be directed to odjust the appellent in Civil.”

Secretariat of Establishmeni & AZminisiration Department or

Any other re’me.dy;'l which deems fit by this- Honouroble

Tribunal may also be gron\Kj inffavour of ihe appellant.
’ _ X \

* Yy
W

S ﬁ;‘:el
. & -
T:hrougf'\ /é/ /
Syed tap clo'hld Gllanl

Ateeq-ur-Rehman

A

. . _
Syed Muriazo?ohid Gliani
Advocaoles High Court
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BEFORE THE SERVIQES TRIBUMAL, KPK, PESHAWAR

Service Appeal No. /2020

‘Muhommred Haseeb Zeb........... et enanns et ererarerarans Appeliant
' VERSUS
Govi of KPK ond others...cooveiiviiic e Respondents
'A.FFIDAVIT

I, Muhommad Haseeb Zeb s/o Aurangzeb, Noib Qosid, Knyber
Pdkhtunkhwc ‘Ombudsperson Secreicriat, Room No.212, 8enevolent
Fund Building, Pesﬁcwcr Canit, do hereby solemnly affirmn ond
declore on oath ’rh'ci'the contenis of the cccompanying ‘Service
Appeal ore irue and correct ie the best of my knowledge ond beliet

and nothing has been concecled from this Hon'ble Tribunal.

ey . O e B J:d'
ATTESTIEY .
14

-~




1 : : ',| T . : W"’ __‘ PEREE I‘.‘LU
£ EERE] B!':'FlCJRE THE KHYBER PM(H"‘U NKHWA senvrce TRIBUNAL PESHAWAR N

s SR _',:',":-';,.. K B R
R ' Service Apbeal No. 1227/2020 |
Iy i N ‘ - o . Date of Institution ... 21.08.2020

i;J EE o Date of Decislon ..  14.01.2022 v

Haplf Ur Rehman, Assistant (BPS-16), Directorate of Prosecution Khyber
Pakhl,:unkh'.va. = oo« (AppeHant)

‘ ' VERSUS |

i GoILel'nment of Khyber Pakhtumchwa through 1ts Chlef Secretary &t Clvil .

‘_' : Secretarlat Peshawar and others. (Respandents) 3,
1 | L | |
ikt Sv«led Yahva Zahld Glllanl Talmur Haider Khan &

b . . Ali:Gahar Qurranl
! Advocates oy .. For Appellants i
N | : v ' R
v C t
i |- - Muhammad Adeel Butt,
', : Additional Advocate GgheraT : For respondents
e, ) B
1 ' . AHMADSULTAN TAREEN. CHAIRMAN oo
Al * ATIQ-UR-REHMAN WAZIR MEMRER (EXECUTIVE)
I \/5 """"""""""""""""""""" i
" JUDGMENT . o |
" N N l !
A .. ATIQ-UR-REHMAN WAZIR MEMBER {E):- This single judgment .. N l
shall dlspose of ¢1e Instant service appeal as well as the followlng "connected "
. service abpeals,\as common qﬁestion of 1aw and facts are involved therein:- l.
: 1 1228/2020 titled Zuba‘rShah e T S 5
B 11 O T 3. 122973020 titled Farooq Khan ',": o T s
A T30 1230/2020 led Muhammad amjid Ayiz S l
s a7 -4 12312020 tited Qalser Khan ' ) P
Tt T 5. 1232/2020 Hied Ashiq Mussain . . . - L
Tl 6. 123312020 tled Shoukat Khan v Ly g
[ 7. 124412020 titled Haseeb Zeb .. l
I- :l"l .'l_’-.:‘. : R l, 5 :l . 1.
g \;' '-:.: ‘[ . § e -'.1};! » ) . l'-
IR . ;
a4 i '_
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. _r&s&ﬂstant {BPS-11) on contract baslé in Ex-FATA Secretariat vide order dated 01-

PR “-

8. 1245/2020 Htied MUREInad Zahir Shai™ -
8 11125/2@20 tltled Jahtd Khan |

10, 11126/2020 titied TOUSEEf IQbal

Brief facts of the case are that the aonelta-:t was Initlally appolnted as

R "1% 2004. Hls services were. regularlzed by the order of Peshawar HigH Court vide

Hudgment dated 07-11-2013 with effect from 01-07- 2008 In compliance with
"cabinet decision dated 29-08-2008. Regularization of the appellant was delayed
‘by the respondents 'for.quite longer and In the meanwhile, in the wake of merger
of Ex-FATA with the Province, the appellant alongwlth others were declared

surplus vide order dated 25-06-2019. Feeilng eggrieved, the appellant alongwith

others flled wrlt petiion No 3704-P/2019 in Peshawar High Court; but in the

#€ the appellant alongwith others were adiusted ‘n various directorates,
ihence the High Court vide judgment dated 05-12-2019 declared the petitior as
infructuous, which was chatienged by the appellants !n the supreme court of
Pakistan and the 5upreme court remanded thetr case to tn‘.e Tribuna! vide order
dated 04-08-2020 in CP No. 881/2020. Prayers of the zppellants are that the
impugned order dated 25-06-2019 may be set aside and the appellants may be
retained/adjusted agalnst the secretariat cadre berhe at the strength of
Establishment & Administration Department of Civil Secretariat. Slm[larly
senlority/promotion may also be glven to the appellants since the inception of

their emplovment In the govemment department with back hereﬂts as per

'; ; jUng‘nEﬂt ttled -Tikla’ Khan &" others Vs Syed Muzafar Hussaln Shah & others

in Writ Petltlon No. 696[2010 dated 0_7 11 2013,

03. . Learned counse\ for the appeﬂants has contended that the appeuants has
not been treated in acccrdance with law, nence thelr rights secured under the.'

Constitut.on has badly been vioiated that the Impugned order has not been '

C (2018 SCMR 332) as ‘well ‘as in the llght of judgment of larger ‘bench of ngh court
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order dated 01 12 2004 and In -'ompllance wlth Federai Government o'eclslon

that the- appellants were appotnted in Ex FATA Se..retarlat on contract basis vlde

o

' ’dated 29-08 2008 and In pursuance of judgment of Peshawar ngh Co\.!rt dated

0?' 11 2013 thelr servlces were regu!arlzed wlrh'effect from 0i- 07 2008 and the

e {appetlants were: placed at ‘he strength of Adrnlnlstration Department oF Ex-FATA

s Secretariat that the appellants were' dlscrimtnated to the effect that they were

placed in surplus peoi \rlde order deted 25 05 2019, whereas servlces of st-nl'.arly

f‘}placed emplpvees of aH the departmenrs were tra-rsferred to their respectlve

!
departrnents in Proulnclal Government that placlng the appellants in surplus pool

was not. only iliegal but contrary - to the surpius pool policy, as the appellants

_3never opted

e placed-ln' surplus pooi as per sectlon-5 (3) of the Surplus Poct
of 2001 as amended in-2006 a5 weli as the unw!llingness of the appeltants
Is also clear from the respondents letter dated 27-03- 2019; that by dohg so, the
.mature. service of almost fifteen years may spoll and go In waste; that the liegal

“‘ang untoward act af the respondents ls also evident from the notificatian dated

- +08-01-2019, where the erstwhile FATA Secretariat departments and dlrectorates

have been shifted and placed under ‘the administrative control of Khyber
_Palkhtunkhwa Gavernment Departments, 'whereas the aopellants were declared
surplus; that bilion of rupees have been granted by the Teoeral Government for
merged/erstwhile FATA Sec_retarlat departments but Unfertunatelv desglte having

-. same cadre-of poste at.cil. ‘secretartatlthe respondents have carrled out 'the

B un)ustiﬁable, I!!eg%l and uniawful Impugned order dated 25- -06-2019, whlch is not

; onty the vio!atlon of the Ape:r Court judgment bur the same. will also vlo!ate the -

22 03 2019 whereby other employees of Ex-FATA were not placed In surplus .

pool but Ex FATA Plannlng Cell of PO was placed and merged Inta Provincial

nstltution of BN

ot et v e T —m e -t
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P&D Department thet declarlng the appellants surplus and subsequent!v thelr

adeStment In varicLs departmenwd!rec;orates are lllegal, whlch hnwever were

: - “ department that‘as per ]udgment oF the ngh Caurt seniorlt\;/promotions of the

Al

appellants are required to be deal* w h In ar..co dance with Lhe judgment titled
"}Tltka Kha‘n Vs Sved M za‘ar (2018 SCMR 332); but thn respondents dellberate!y
B the appellants in- terms nf monitow Ioss as well as seniorltv}promotjon “hence

' lnterference of-,thls‘_trlbunal'wduld pe'warranted'ln case of the appeiiants.

04.. -7' ‘Learned Addlt'lonal Advocate General for the ~espondents "has contended

,--‘_-" hat' the appe!!ants has been treated .at par wlth the lawIn vogue e, under .

FA) of the Civil Servant Act, 1973 and the surplys poal policy or the
“provincial gouernment frame!d thEl"r.UI'ld"F, that™ proviso under Para-6 of the
“surplus poo1 poiiC‘,' 'states that ln case the officer/officlals declines to be
ladjustedfabsnrbed In the -above manner in accordance with the prlnrib,' fixed as

per hi§  senlority ln the Integrated llst, he "shall !oose the fac\llty;‘nght of

ad;ustment[absorptlon and would be required tn opt for pre—mature retirement

from government service provided that if he does not Fulfill the requisite
quallnzlng serviEe for pre-mature retirement, he may be compulsory retired from
‘sewlce by the competent authority, however in the Instant case, no affidavit Is
forthicoming to the eﬁ’ect that the appeliant refused to be absorbed/adjusted
under the surplus pool noﬂcv of the‘government; that the appeliants were
. .ministerial staff of - ex-FATA Secrehrla.t--therefnre they were treated under

sectlon- 11(a) of he Clvll Sewant Act 1973 that 50 Far as the issue of mclusion of

o N

.' ’merged ,areas secretariat Is :oncerned the\,*;' ;

'and wlth malaﬁde declared them surplus whlch Is detrsmental to‘ the Interests of -

ere plannlng cadre emplovees,'_.--}..-

'.:'-posts In BPS 17 and abnue of ers!whlie agency planning cei!s, P&D Departrnent L -
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,-":-}f.'?dEDal‘fmentS I pursuance o fequest of estsblishment derartment, which were

."_nut meant for biue eyed persons as Is alleged In the appeal; that the appellants

. . -has been treated In acco(dar1¢e with iaw, hence thelr appeals belng devold of
merit may be dismissed.

05.  We have heard 'eamned counsel for the parties and have perused the
- Tecord,

' : '06._ Before embarklrg upon tHe issue In hand, !t wauld be appropriate o
- '; explaln the background of the case. Reco d reveals that.In 2003 the federal
'-,-'-,government created 157 regular posts for the erstwhile FATA Secretarlat, agalnst

;,!which 117 employees Includlng the appellants were appointed on contract basis in
N i2004

r fulfifling all the codal formalitles. Contract of such employees was

irdnewed from time ta time by Issuing office orders and to this effect; the final
e:«tctenslorw was accorded for a further perlod of one year with effect rom §3-332-
2509 In the meanwhile, the federal government decided and issuad instructlons
dated 29 08-2008 that all those employees wor king on contract agalnst the posts
,f_rom BPS-1 to 15 shall be reqularlzed and dectslon of cablnet wou'ld be applicabie

ito contract employees worklng (n ex-FATA Secratoriat threugh SAFRON Divislon
’:_for regularization cflcontract -appclntrner.rs. in respect of cc:.ntract employees
warking In FATA. In pursuance of the dlrectives, the appellants submitied
applications for regularization of thelr appolntments as per cabinet 4ecislon, but
such employees were not regularized under the pleas that vide notification dated
21-10-2008 and in terms of the centrally administered tribal areas (employees
status order 1972 President Oder No. 13 of 1972), the employees working In
FATA, shall, from the appolnted day, be the employees of the provingial

government on deputatlon to the Federal Government without deputstion

" allowance, hence they are nok entitled to be regularlzed under the policy declsion

N N -dated 29-08-2008.

7 order ke 21 11 201c and 1106-2020 created pOSES In the adnlnistratlve '
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Act, 2009 and !n pursuance ‘.he anaen?'\ts approachad the additional chief
secretaw ex-FATA for regularization of thelr services accardingly, but no action
was talken on their requests, hence the appelants filed writ petition No 369/2010
= for reg'ularlzatlon of thelr services, whizh wes anowed vide judgment dated 30-11-
2011 and sewlces of the appeliants wera regularized under the regularization Act,
2009 agalnst whlch the re:pondents filed cwtl appeal No 29-P/2013 and the
SUpreme Court remand‘ed the case to the High Court Peshawar wlith di-eztion ta
;re-examihe the case and the Writ Petition No 969/2010 shall te deemad to be

pending.’ A three mamper.ﬁench of the Peshawar High Court decided the issue

vide judgment dated j07-11-2013 in WP No 969/2010 and services of the

appellants“were regularized and the respcndents were given three months time to

: repare service 5tructUre'50 as to regulate thelr permanent employment in ex-
:FATA Secretarlat vis-3-vis thelr emoluments, promotions, retirement benef‘ts and
.lnter-se senfority with fusthey directions to create a task farce to achleve the
objectives highlighted above. The respondents  however, delayed thelr
rdquiarization, hence they fled COC No. 178-P/2014.and In campllance, the
re‘i_spondents submitted order dated 13-{]6-2014,. whereby services of the
aspellants were reguiarized vide order dated 13-06-2014 with effect from 0'1-0?-
. 2008 as well as a task force committee had been constitutec by Ex-FATA
Secretariat vide order daied 14-10-2014 for preparation of service structure of
,such employees and sought time for preparation of senvice rules. The appellants
.agatn filed CM No. 182-P/2016 with IR In COC No 178-P/2014 'n WP Mo
§69/2010, where the learned Addltiona! Advocate General alongwlth-departmental
representative produced letter dated 28-10-2016, wheredy service rules for the
cecretariat cadre employees of‘E.Ex-FATA Secretariat had been shown to be
formulated and "lad beeh -sent to secretan; SAFRAN for approval, hence vide
judgment “dated 08- 09 2016 Secretary SAFRAN was directed to ﬂna.lze the

o ‘matter’ wtthm one month but the respondents 1nstead of doing the needful,

Ls

_In 2009 the provhciai government prcmulgated regulart zation of service
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j’-‘dated 25-05 2019 agalnsE whlch the appeilants ﬂied W.lt Petition No. 37[}4-

P12019 for deciarlng the Impdonec gyder as set ,aside and retalmng the appeilants

EARER 1n the ClvH Secretarlat nf estabilshment and admlnlsu‘atlon department having the
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b5 slmtlar cadre of post of the rest of the clvll secretanat employecs

. - . - tom - 1
: .-‘_:‘. . g;: ".,- '--_-'v' . - -t

8 Durlng the course of hearlng, the respondents produced coples nf
- nodﬂcatlnrs dated 19 07 2019 and 22 07 ?_{319 that such employees had been
adjusted/absutbed In various departments 'he HIgH Court vide judgment dated
OS 12 2019 ebserved that after thelr absorction now they are regular emptovees .

of the provlnclal government and would be treated as such for all intent and

(R = burpose’ @ng tneir senlority ‘and so far as their other grievance regarding
'\'/]}\[\.—Hel/ret::tlcn In clvll secretarlat Is concerned being civil servants, it would

involve deeper appreciadon ef-the vires of the policy, which have not been
tmpuened in the writ petitlon and In case the appellants still feel aggrieved
_,regarding any matter that ceuid not be [egally wlthln the framewo:lc of the sald
Ipolicy, they would be legally bound by the terms and condltions of service and In
I;vrlew of bar contalned IniA cle 212 ‘of the -Constltudon, this court cou!d not
‘embark pron‘ to ente-rtain the same. Needtes_s' to mentlon and we expeact that
'keEplng in \lflew‘ the' ratlo as contalned in the judament titled Tikka Khan and
oﬁhers ‘Vs Syed Muzafar Hussatn S;hah and etiiere (2018 SCMR 332), the senlorlt\;
would be determined accordinglv,. hence the petitian was declared as infructugus
-,Iand was dismlssed as isu_ch. Aqainst the judgment of High Court, the appellants
' !.'ﬁled CPLA No 881/2020 in the'Supreme Court of Pakistan, which was disposed of
*vide judgment dated 04-06-2020 on the ierms that the petltloners should
—approach the service t'!bunal as the lssue be!ng terms and conditlon of thelr
seNice, does tan wlthln the ]urisr'tctlon of service tribcnal,,hence the appellant

'_i_ﬁled thn instant service appeal e - e
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cy were servlng agalnst_

..\ S

..,to be transferred to Estab‘la"ment & Admln\ctratlan Depar"rnent of the pruv!ncia!

' gnvernment Ilke other aepartments of Ex-FATA 'were merged in thelr respective

v _department Thelr second stance Is that by deciarlng them surplus and thelr

R 11 In vlew of the faregolng explanatron in the. fArst place, it would be

count the - discrrmhetow beha\riors of the respondents with the
e'llants due Eo wh\ch the appel’sents =pent aimost twelve years In pro
liﬂgatlon right frcm 2008 tﬂl date “The appelhnts were .appointed an contract
basls after fulfiling 3l jthe codal formalittes by FATA Secretariat, admlalsteation
. wing but thelr services were not requiarized, whereas similarly appolnted persans
B -bv the same ofﬁce wlth the same terms and cendltlcns vide appo’lntments orders
dated 08- 10 2004 WETE reguiarlzed vide order dated 04-04- 2009 Slmllarly 3
lt}atch of another 23 persons appe!nted on contract were reguiarlzed ulde order

* dated 04 09 2009 and stlll a.batch of another ?.E persens were requiarized vide

order dated 17;03-2009,'hence the appeliants were discriminated in reguiarization

" of thelr services without any valid reason. In’ order'to regufarize kheir services, the

,eppellants repeatedly requested the respondeﬂts to consider them at par wrth -

' thnse who were regularized and” .mallv thev suhmitied epp!icatlons for
implementation of the declsion dated 29-08-2008 of the faederal gouernment
-where by al'r those employees waiking in FATA on, cantm:t ‘were ordered to be
regularlzed but thetr requests were declined under the plea that by vlrtue of
presidential order as dlscmsed above, they are ematovees of provincial

e government and én_ly on depu_t:aucn ko FATA but wlthout deputadon allewance,

-_."

FA‘T'A hence thelr senrlces Were requlred R

i:es affected them ln monrtow terms as well as

‘_.thelr semnrlb{!promot!on also affected belng placed at the bottorn ‘of the 5enlonw ‘

tracted .
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hence they, cann?t te regu!artzed the fart noweuar remalns that they were not

© 1emp|ayee of provlnclar‘government and were appolnted by admIn'.stratlon
department of Ex-FATA Secre;arlat bL‘ due tc malaﬁde of the respondents, they
were repeatediy refused 'egutanzaﬂon which hewever was not wafran.ed In the
meanwhile, the provmclal gnvemment promu gater* Regularization Act, 2009, by
;‘i’.‘ ulrtue ef whlch all the contract emp.oyees were reguiarized, but the appellant
-were again refused regularlzatlcm. but with no plausible reason, hence they were
agaln dlscrlminated and compeiling them to fle Wrlt Petitlon In Peshawar High

';-;- Court, which was allowed vide judgment -dated 30-11-2041 Mtbout any debate,
~ as the respondents had already declared them as provinclal empigyees and there
Wwas no reeson‘.whatsoever to refuse such regularization, but the -espendent

- instead of thelr regularization, filed CPLA In the Supreme Court of Paklstan
yr@on, which again was an act of discrimination and malafde,

; where the respondent's. had taken a nlea that the High Ccurt had allowed
' regularization under’ the regularization Act, 2009 but did not discuss their
Eegularlzattcn under tr\e pollcy of Federa! Government lald cown in the office
memaorandum lssued by the cabiret socretary on 29-08-2008 directing the
regularization of services of contractual employees warfztng in FATA, hence the
Suprame Court remanded the!r case to High Court *Lo examine this aspect as well,
A three member bench o-fl High Court heard the arguments, where the
respondents took 'a U turn and agreed to the polnt that the anpel'ants had been
discriminated and they will be regularized but sought time for creatlon of posts
and to draw service structure for these and other employees Fo regulate their
:permanent employment. The three member berch of the High Court. had taken a
serious view of the Uneesential technicaitles to block the way of the appeitants,
who toc are entltlee to the same rellef and advised the responcents that the
petitioners are suffering and are in trouble beslces meniat 3gony, ‘hence such

reqularization was allowed on the basts cf Feceral Government decislon dated 29-

08-2008 and the zppeliants were declared as cill servants of the FATA

— o A m——— =
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' technlca!ltles thwarted the process desplte

- _employees borne

| Secretarlat and not of t‘1e provlnclal government In a manner, the appellanis
'Were wrongly rEfUSEd thelr r!ght of regu!arlzatlon under the Federal Government

IPoIIcy, which wasl conceded b\,f the respondents before thrag member's bEnch

but the appe[[ants suffered For vears for ‘2 slngle wrang refusa! of the

respondents, who put: the mat"er on the bacfc burner ard an the ground of shee.

the repeated direction of the fedaral

gcuernment as well.as of the jL.dgment of the courts, Fma!ly, Services of the

appellants were very unwfllingly regularized In 2014 with effect frorn 2008 and

that too after contempt of court proceedings. Judgment of the three member

bench Is very clear and by virtue of such judgment the respondents were

required to regularize them In the first place and to own them as their own

the strength of establishment and adminlstration department
ei:rétarlat, but step-motherly behavior of the raspondents continued
unabatéd, 3s neither posts were created for them nor sarvice rules were framed
for them as were corl'nmltted by theirespon'dents befgre the H!gh Court and such

commitments are part of the judgment dated 07-11-2013 of Peshawar Righ

Coi.lrt. In the wake of 25th Constitutlonal amendments aad upon merger of FATA .

Secretarlat Into Provinclal Secretariat, all the departments’ alongwith staff were
merged Into provinclal departments. Placed on reccrd 1s notification dated 08-01-

2019, where P&D Eiepartment of FATA Secretarlat was handed aver to provincial

" 'P&D Department and law & order department merged Intc Home Department

_ 'vide ﬁntfﬁcatlon‘dated 16-01-2019, Finance depariment merged'lnto pravinclai

Finance department vide notification dated 24-01-2019, educaticn department

vide order dated 26-01-2019 and simliarly al other department like Zakat & Usher

Dgpértment, Pbpulatlon Welfare Depariment, Industries, Technlcal _Educatton,

‘Minerals, Road & Infrastructure, Agriculture, Forests, irrigation, Sports, FOMA and
‘others were merged into respective Provinclal Bepartments, but the appellants

‘being empiayees of the administration department of ax-FATA were not merged

Into Provinclai Establishment & Adminlstration Department, rather they ware

+
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as there was

deciared surplus, whlch was dlscrimlnetorv and based on rmataide,

Ny i1

lno reason for dec[arlng the appellanG as surplus, 25 tofal strenqth of FATA.
:Secretarlat’from BPS 1 to 21 were 55983 of the clvll admlnlctration agalnst which
iemployees ot‘ provin:lal gouemment defunct FATA DC employees appolnted by

Y '.; EFATA Secretarlat ilne dlre..torates and eutonomous bodles etc were Included

: _,amonost.,whtch the number of

' 2 ol ""1
»granl:ed amoun’t of Rs 25505 OD mllﬂonL for smooth transitlon fith emp[ovees
i |. S et F i

as well as departments-_ to,p'rovlnca g'departments and to thls efﬁect a.-sum.rhe‘re

t .l‘,l'-‘.

i ~-termlna| beneﬂts as we!l of the employees agalnst the regular sanctioned 56983
; " e'a/dlinistrative departmentsfattached dlrectorates/ﬁeld formatlons of
'elstwhile FATA which shows that the appetlant.s were also warking agalnst
sanctloned posts and they were requlred to be smoothiy merged with the
] estahllshment and admlnlstratlon department of provlncwl government but to
l:helr Utter dlsmay, they wereﬂldecllared 3s surplus inspite of the Fact that they

were posted aga!nst sanctloned posts and declaring them surplus, was no more

'-‘j'_;than malaﬁde of thel respondents Another clscrlmtnatory behavior of the

. e L=
. - 1 .
T dpm i M AN
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frespondents can' be seen, when a total of 235 *posts’ were created vide order

- |dated 11-06- 2020 ln admlnlstratlve departments Le. Flnance, home, Local
.iGovernment Health Envlronmfnt Informatlon,. Agrlculture, Irrigatlon Mineral
%and Education Departrnents for ‘adjustment of the staff of the respectlve
i.départmen_ts of ex-FATA, but here agaln the appeilan-‘s were discriminated and no
. _pcl?st Wae ereated for therh“!n Establishment & Administratlon Department and
they were declared surplus and later on were adjusted In Uarious dlrectorates,
.r"'_which was t_:letrlrnental to thelr. rights in terms of monetary benefits, as the

allowances admissible to them In thelr'new places of adjustment were ;less Lthan

. fthe one admissible In clvil secretarlat. Moreover, thelr senlority was also affected

_11?'-’employees"lndudmg the appellants w;.re’-f
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i factors whlch cannot be Ignored and which shows that lnjU::'ClCE has been done to e

'f_f from provlnclal ¢

' IFATA Secretarlat

'-l .r.

. “ -touchlng merlt of the case The apex court Is ver\r clear on the polnt of llmltatlon

|
.
|

] as they were placed at the bottom of seniorlty and thelr promot‘.ons as the

A appellant appointed 3s Asslstanc Is 5tlll worklng as Assistant ln 2022, are the . o

o] the appe!lants Needless to mentlon that the respondents faiied to aopreclate tl.at
i .

. the Surplus Pool Pollcy-ZDDl did nct appll,! to the appellants since’ the sarne was . o

4

speclﬁcally made and meant for deallng with the transltlon of dlstrlct system and

resultant re-structurlng of govemmental ofﬁces under the de\.rolutlon of oowers

“ .

oklocal governments 35 such, the appellants serulce In erstwhile

nOV! merged area secretarlat) had no nexus whatsoever wlth B

-, ..-

: -l'

: pollcy applled'o _them was cotally lllegal Moreover. the ':concerned

.,.l

cases ln wrong forum= and to thls effect the suoreme court of Paxlstan in thelr

case ln clvll petltlon No 881!2020 had also notlced that the oetrtloners belng

pursulng thelr remedv before the wrong forurn, had wasted much of thelr time
and the servlce Trlbunal shail justly and sympat hetlcally cansider the question of
delav n accordance with Iaw “To thls efrect we feel that the delay occurred due to
wastage or tlme before wrong forurns but the appel!ancs cantlnuously contested -

thelr case wlthout any break for gettlng jUStlce We feel that thelr case was - - :

«:,'. s

.“already Spolled by th?'res;:ondents due to sheer technlcalltles and wlthout'

..'j - N -~

ithat cases should be consldered on merlt and mere technlcalltles lncludlng o
1llmitatlon shall not debar the Lsppellants from the rlghts accrued to them in the
\lnstant case, the appellants has 3 strong case on merlt hence we are lncllned to

: chndone the delay occurred due to the reason mentioned abave.
] :

e 11‘. _ We are of the consldered opinton that the appeliants has not been treated

ln accordance with law, as they were employees of admnls‘ratlon department of - -

ith_e ex—FATA and such stance was accepted bv the respongdents in thelr comment, }
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ed 07 11 2013

ldeclared them clvi[ servants ahd emptoyees of a'dmln!stratlon depart-nent of ex- -

|FATA Secretariat and reguiar‘rzed thetr serutces agalnst sanctioned posté; desplte

ithey were declared surp1u5 They were dlscr!mtnated by not transferrlng their '

| ]servlces to ‘the. establlshment and admlnlstration department c}f prouinclal

* tgovernment on the analogy of other employees transferred to thelr respectlve

vl

o departm_e_nts .in prov!nclal government and (n case of non-avaliabliity of post,

"Finance' department‘ Was--'requlred to create posts In Establlshment"&

'Administratlve Departments as the Federal Gouernment had granted amount of

appellants and decladng them surplus was untawrul and based on malat‘de and

t‘;post them In the’rr own department and lssues or' thelr senlority;'promotton was

“requlred to be sett!ed In accordance with the prevalling faw and rule.

. ;.._ .

12" We have observed that grave Injusdce has besn.meted out to the

"‘_-appe\lant.s ln the sense that atter contesttng for Ionger for thelr regularlzation and

g _:member bench ot Pashawar ngh Cocrt ln lts }udgment dated 07- 11 2013 oassed

. ..?_:' iin, Wdt petlttun No 969/2610 The same dire..tions has still not been lnplemented

3. and the matter was made worse when |mpugned order of placing them In surplus’

. pooi was: passed whlch direcdy affected t"tetr senlorlty and the ﬁ_ture career of

ST appel!ants after puttlng |n 18 years or' servtce and half of thelr service has

]atready been wasted in Iltlgat!on
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Admlnistratlon Department on the analogy of creatlon of posts n other T

\ Iitor\ For a total strength of 56983 posts Inc!udlng the pasts of the

respecttVe department le -’Estabilshment & Adm'rnistratlve Departrnent and to

ﬂnallv after gettlng reguiarized *they were stm deprived of the service

;.' :'structure/rules and cre? 6:1 of“ posts desprte the repeated directlons of the three o
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In u!ew of the fcrregolng dlsu.ssion, the lnstant appeal aiongwrth

connected service appea!s are accepred The Impugned order dated 25-06- 2019 is -

_set asrde wtth dlrectlon to the respcndnnts to ad;ust the appellants in their

"_I ' Servants (Appolntment Promotlon & Transfer) Rules, 1989 partlcuiar'uv Sectton-

% _(AHMA

respective department Ie Establ!shment & Adminlstratlon Department Khyber

.

Pakhtunkhwa agalnst thelr respectlue posts and In case of non-availability of -

: posts, the same shall be created fnr the appeilants on- tne same manner, as were
P 'I‘.-'-created for other Admlnistrat]\re Departments vlde Flnance Department'-'.. . -
- nouncatlon dated 11-06 2020 Upnn thelr ad)uament in thelr respectlue"';
: department thev are held entrtied to all tonsequentlal banefits. The I1ssue of their "
3 senlor'ntwnrornotion shall ‘be dealt with ln accordance with the provisions:

antalned 1n Ci\rll Servant Act 1973 and |(hvbe.r Pakhtunkhwa Government‘

K ,17(3) of Khyber lPakhtl.mkhwa Government Servants (Appolntment Promotion &

' .'-:;.Transfer) Rules, 1989 Needless to mentrcm and ts expected that in View cf the

- ;

£ (ATIQ-UR-REHMAN W AZIR) ;

i CHAIRMAN : ', - MEMBER-(E)".

£ rato s contalned ln the judgment ﬂtled ‘ﬁkka Khan and others Vs Syed ‘~1uzafar'ih‘. b

Hussain Shah and otnf.rs (2{}13*‘:CMR 332), the senlority WOuid be determmed'!’llf‘."'_;'..:?'.'
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BEFORE THE
HHONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re:
Execution Petition No. /2023
InService Appeal No. 1227/2020

Decided on: 14. 01,2022

Nighat IChan S/0 Inayat Khan R/o Warsal Road, Post Office
Mathra, Malu, Tehsil and District Peshawar.

(PETITIONER)

Versus

1. The Government of Khyber Pa1d1m.nl%hwa through Chief
Secretary, Civil Secretariat, Peshawar. !

5 The Govermmment of KPthrough Secriietary Establishment,
Establishment & Administration Departr.;\ent Civil Secretariat,
)

Peshawar,

3, The Government of KPthrough Secretary Finance, Finance,

. . ‘s . f
Finance department at Civil Secretariat Peshawar.
I .

4. The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)




EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL ‘
DATED 14-01;2022, UPON THE EXECUTION PETITIONER.,

Respectfully Sheweth,

That the petitioner earnestly craves the permission of the Hanorable

Service Tribunal to submit as under:

1. THAT the petitioner was appointed as a Naib Qusid (BPS-1) against the
vacant post vide notification dated 31-03-2007.

Copy of appointment order is Annexure-A,

2. That along with the petitioner a total number of 117 employees
appoi.nted by erstwhile FATA Secretariat were declared as surplus
and placed. - them in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019, and for

S

tl'\.eir further adjustment/ placement w.ef 01-07-2019 by virtue of
which the civil servants were adjusted in the Surplus pool of
Establishment Department and Administration Department.

Copy of Notification dated 25-06-2019 is Annexure-B

3. That an appeal was filed in this regard, before the Honourable

Service Tribunal and the same was heard on 14-01-2022, The said

appeal was accepted, and subsequently, the impugned notification
" dated 25-06-2019 was set-aside, and direcdons were given to

respondent i.e the concerned authorities, to adjust the appellants {0

their respective departments. '
Copy of the Service Appeal No. 1227/2020is Annex-C

4. That along with the aforementioned directions, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitied all consequential
benefits. Moreaver, that the issue of seniority/ promotion would be
dealt within accordance with the provisians contained in Civil

Servants (appointment, promotion and Transfer) Rules 1989, and in

the view of the ratio as contained in the judgment Gtled Tikka Kahn




" & other vs Svad Muzafar Hussaip Shah & others

————

—

. 2 (39

(2018 SCMR 332),
the seniority would be determined accordingly.

. That the Honourable Tribunal rerdered its judgment clated 14-01-

2022, but-after the lapse of about three months, the respondent did

not implement the judgment dated 14-01-2022 of this Honourable
Tribunal.

Copy of the judgment dated 14-01-2022 has been Annex-D

 That due to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal, post lapse of 3

months, an execution petitien_no. 250 of 2022 was filed in this

'regard, and tl:}e_same was decided affirmative.

. That the judgment dated 14-01-2022 rendered by the Honourable

Servite Tribunal is also applicable on those civil servants wio were

not a part of the said appeal, because judgneuts of tiie Hontourable

Sarvice should_be treated as judgments i reny and not_in

personai. Reference can be given to the relevant portion of

jﬁdgment cited2023 SCMR 8, produced herein below:

*The leyned Additional A.G., KPK argued that, in the order of the KP
Scruiczs. Tribunal prssed in Appenls Nos. 1452/2019 and 248/2020,
relimtce was placed on the order passed by the learned Peshawnr High
Court i1 Wiit Petition No, 3162-P/2019, wiuch wns sinply disnuissed
with the cbscrontions that the writ petition was not maintaitable wnder
Article 212 of the Conslitution, hesnce the reference Was innuaterial. In
this regard, we ave of the funt view that if a learned Tﬁbuuﬁ! decides any
quésh’an of lnw by dint of its judgment, the snid judgment is always
hented as being in rem, fnd not in parsonant. If it two judgments
delivered in the service appeals the reference of the Pesltany High Cowrt
judgment has been cited, it docs not act to washoul the effect of the
judgments rendered in the ollier service appeals which have the effect of o
judgment i rent. In the cnse of Hameed Akhtar Niazi v. The Secretnil,
Establishoment Division, Governmept of Prkistan and others (1996 SCMR
1185}, Hus Court, while remanding. the case to the Tribunal clenrly
aBscrved that if the Tribunat or this Court decides a point of law relating
tn the terms of service of A civil servant which covers 1ot anly the cnse of

the civil servmt who litignted, but also of other civil seivanis, who may
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have 1ot taken any _Iel'gnl preceedings, in such n cose, the dictates of justice
-and rudes of good governance Gznand that the benefit of the above
judgnent be extended to other civil servmtts, who may not be parties to
the above Iz‘h‘gnﬁon, fustead of compelling thent to approack the Tribnwint

or any other iegal forum.”

8. That relying.upon the judgment of the Honourable Supreme Court,

the execution pelitioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would
be applicable on all Courts sub-ordinate te it. Reference can be

given to Article 189 of the Constitution of Talcistan, 1973, for easy

reference, produced herein below:

“Decisions of Suprese Court binding on other Courts

189. Any decision of the Supreme Court shall, to the extent that it decides
a question of law or is based upon or enuncintes n principle of Inw, be

binding on all ather courts in Pakistan.”

9. That lthe judgment of the Honourzble Service tribunal cited 2023

SCMR 8, whereby, the essence of Articie 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any question of law
decided by the Service Tribunal shall be eated as Judgment in
‘rem, and net in personam. In order, to give force to the judgment of
the Supfeme Court, the execuiion petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:
“#Action in aid of Supreme Cowrt
- 190.All executive and judicial authoritics throughout Prkistan shall act in
aid ofthc Supreme Court.”
10. That the execution petitioner now approaches this Honorable

Tribunal for directions to implement the judgment dated 14.01.2021

~ in the larger interest of justice and fair play,

Prayer:

It is therefore most humbly prayed that on the acceptance of this

petitidn, may it please this honorable tribunal to so kindly direct the




implementatioﬁ of judgment dated 14.01.2022 in Service Appeal No.
1227/2022 ttled Hanif Ur Rehman vs. Government of Khyber

Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any

other relief that this Honorable Tribunal may deem appropriate in the
' i
circumstances of the case may also be given.

Execution Febdtoner

Tiwough

' ' (ALl GOHAR DURRANT)
‘ - Advocate High Court
0332-9297427
Ichancliegoharfvahoo.com
SHAH | DURRANI | KHATTAK
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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

. . TRIBUNAL

|

In Re:
Execution Petifon No. /2023
In Service Appeal No. 1227/2020

Decided on: 14. 01, 2022

Nishat X(han S/o Inayat IChan R/o Warsak Road, Post Office
Mathra, Malu, Tehsil and District Peshawar.

(PETITIONER)
Versus -

The Government of Khyber Pakhtunkhwa and others

(Respondents)
AFFIDAVIT Of,

1, Nishat Khan S/o Inayat Khan R/o Warsak Road, Pest Office
Mathra, Maly, Tehsil and District Peshawar.

,do hereb'y solemnly declare and affirm on cath

T am personally conversant with the facts and circumstances of the case as

contained therein and the facts and circumstances mentioned in the

enclosed writ petition are true and correct to the best of my knowledge
and belief.

Deponent
CNIC#

identified by:

ALl GOHAR DURRANT

Advocate High Court

() W
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; Exccution Petition No.715/2023, in Service Appeal No.1227/2020, L{S
titled “Waheed Ullah Shah Vs. Government of Khyber
e am—— e e et b e Pakhtunkhwa' PP ——
ORDER

. 9" july. 2024 Kalim Arshad Khan, Chairman: Learned counsel for the

petitioner presen_t.' Mr. M_uhannﬁad Jan, District Attorney for the
respondents present.

2. The -n::attef hs;s been received from the Single Bench of Ms.
Farecha Paul, learned Member (Exccutive). Special SB-of the
undersigned (Chairman) was constituied. |

3.  This apélioation is for implementation of judgment dated

14.01.2022, passed in Service Appeal No.1227/2020 titled “Hanif

Ur Rehman Vs. Government of Khyber Pakhtunkhwa” wherein, the
petitioner was not party. The learned counsel informed that the

petitioner has filed departmental appeal. Since the petitioner has

1 .

himself si_multaneously resorted to the provisions of Section-4 of
the Kh)"l-aer Pakhtunihwa Service Tribunal Act, 1974, therefore, let
him ﬂle-Scrv.icc Appeal before this Tribunal. Disposed of. Consign.

4. . Pronounced in open Court at Peshawar under my hand and
seal of the Tribunal on this 9" day of July, 2024.

VETHATED ahm AT Sha r;-”"',

Chairman

Minazem Shah *
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7o,

The Chief Secretary,
* Government ¢f Khyber Pakhtunkhwa, Peshawar.

Subject: APPEAL FOR ADJUSTMENT IN cviL SECRETARIAT AS PER SERVICE TRIBUNAL JUDGMENT
DATED 14.01.2022 ' : _

Respected Sir,

It is stated with great reverence that in pursuance of integration and merger of erstwhil'e' FATA with
Province of Khyber Pakhtunkhwa i, the undersigned besides others, was declared as "Surplus" by the
Establishment and Administration Department Regulation Wing), Khyber Pakhtunkhwa vide Notification
No. SO{O&M]}/E&AD/3-18/2019 dated 25.06.2019. Later on, | was adjusted in the Directorate of
Irrigation and Hyde Power, Khiyber Pakhtunkhwa,

2. . Some of the officials filed case in the Court and the Hon'ble Service Tribunal, Khyber
Pakhtunkhwa passed a Judgment dated 14.01.2022 and set aside the above Surplus Notification. -
Operative part of the Judgment is reproduced as under {Page-14 of the judgment);

"In view of the foregoing discussion, the instant appeal along with connected service appeals are
: _accepted. The impugned order dated 25.06.2019 is set aside with direction to the respondents to
“adjust the appellants in their respective department i.e, Establishment & Administration Department,
Khyber Pakhtunkhwa against their respective posts and in case of non- availability of posts, the same
shall be created for the appellants on the same manner, as were created for other Administrative
Departments vide Finance Department Notification dated 11.06.2020...”

3. In pursuance of the above judgment, | am also entitled to be adjusted in Civil Secretariat, Khyber
Pakhtunkhwa Peshawar. o :

4, Above in view, it'is humbly requested to kindly issue my adjustment order Civil Secretariat,
Khyber Pakhtunkhwa as per judgment of the Service Tribunal dated 14.01.2022, please.

. wﬁum )
AlamzeW'
Driver (Ex- FATA}

OB —
JyebTel
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