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The appeal of Mr. Nacem Munir 1‘csubmitl'edll _
today by Mr. Al Gohar Durrani Advocate. It is _ﬁxcd for| -

preliminary hearing before Single Bench at Peshawar on| -

30.09.2024. Parcha Peshi given to counsel tor the appellant.
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- The appeal of Mr. Naeem Munir received today i.e on 04.09.2024 is
incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.
- 1- Copy of departmental appeal is not attached with the appeal be

placed on it. o _
2- In order dated 25.6.2019 the name ol the appellant be highlighted.

No. '] 2,{ /Inst./2024/KPST,

Dt. }?{4’ /2024, ‘ ' )
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',Servi-ce' Appeal No. ‘L IS .3_/_2052@.

. BEFORY THE

'HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

PN -

. Nacem Munir  Versus ‘The  Government of  Khyber

Pakhtunkhwa and others
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RN o BFFORFTHE
AR -_._;;HONORABLE KI IYBER PA;(HTUI\IKHWA SERVICE
.0 7. Service Appeal No. 9 )_5 /2024
j T '_,:Naeem Munn, chepel (B"S 1), Estabhshment & Administration
_.'Department Civil Secretarlat Pcshawal
| (Appellant)
 Versus
s C - L Thc Govcmmmt of Ix.h)br.r P1 duunldnm tiuough Chief Secretary,
e ; Cwﬂ bu:u.r siar, Pe'\hwr'u '
. 2. The Government of .I\’.ll;:rber Pakhtunkhwathrough  Secretary
: - Establishment, Hstablishment & Administration Department Civil
Séc_rctm:iat, Peshawar,
- 3. The Gmrcu‘u‘ncm of Khyber P:\.I{htm{klnvathmugh Secretary Finance,
i mance Department, Civil béc_rcmtim,Pcslmw:u'.
o . " 4. The Government OF l(hj*bcx Pak hmﬁkhwnhmngh Additional Chief.
N bt:cmtw '\ILL;.,cd Arcaﬁ Oftlu. at Wirsak Road, PLbh"*W'LI.

(Respondcnts)

APPEAI UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT. 1974 FOR
ADJUSTMENT/PLACEMENT W.E.F. 01.07.2019 OF THE
APPELLANT IN HIS RESPRCTIVE DEPARTMENT AND
' TO GIVE EFFECT & IMPLEMENT THE JUDGMENT OF
THIS HONOURABLE TRIBUNAL DATED 14-01-2022,

- Respectfully Sheweih,

" That the appellant carnestly submits as under:

1. That thc #\pptlhnf is a lnw- 115ich'r1£; citizen of Pakistan and also hails
. from a respectable *qmllv - Thatthe appellant was appointed as a

bwcepct (BPS-1), 1gun°t the v 1cmt post v1dc notification dated lf 03-
’?UU)




ta

»\

if

&

W

Copy of appointment order is Annexure-A,

* Thar - '1lon; with the .1ppc}h'1t "o total  number of 117
__-_employncsappomted by -esstivhile FATA Secretariat were declared as

surplus” and pl'u_ed them . in smplus pool of ‘Establishment &

Administration Deparément vide order dated 25-06-2019, and for theic
.-_fLuLlu_L adjustmerit/placement woe £.01-07- -2019by virtue of which the
- civil setvants wete adpusted i the, SLupluq pool of Establishment

Deptu mment and Administration Department.
Copy of Notlﬁ:.atlpn da.tc_d 25 06-2019 is Annexure-B.

That an 1ppmi qu filed in tlm 1(:{[J rard, lat.fme the Honourable Service
Tnbuml and the same was hr_ard on 14-01-2022. The said appeal was

© .accepted, and: suhbequeﬂtry, the impugned notification dated 25-06-

6.

2019 was set-aside, and directions were: given to respondent ie. the
concerned . buthorities, to adjust the appellants 0 their respecuve
deparuments. ' '

' Copy of the Service Appml No 1227/20201% Annex-C

- That along with the aforemcm'_ioncd directions, the Flonourable

Service Tribunal rendered thar upon adjustment to their respective
dcpat:menf, the appellants would be entitied to all consequential
benefits. Moreover, that the issue of seniority/promotion would be
dealt with accordance with the provisions contained in Civil Servants
(Appointment, Promotion and Transfer) Rules 1989, and in the view of
the ratio as contained in the judgment tided Tikka Kahn & other vs
Sved Muzafat Hussain Shah & others (2018 SCMR 332), the seniouity

would be determined accordingly.

That the Honourable Tribunaf ft:-zidlm'cd its judgment dated 14-01-
2022, the '1p15cllnnt sought the implementaton of the judgment in his

respect also, but to a0 avail.

. Copy of the ]udgment dated 14-01- 2022 has been Annex-D.

. | -
That the 'judgmer!t being in rem, and not personam, the Appellant

approach this. tribunal for- seeking implementation of the judgment
direcdy i Execmion Pedtion. The FBExecution Pedton for

u*nplcmenmtmn of the judgment dated 14.01.2021was disposed off

~ vide judgment dated (9.07.2024 by this Honouys able Tiibunal wherein

the appellant was allowed to file a service appeal for the redressal of his
grievance as he was not a patty to the ;\ppef\l No. 1227/2020 dated
14.01.2022
Copy of the Execution Pctlt!Ol'!. and Otder dated 09.07.2024 are
Annexures - E & F.

" Now the appeilarnc Bpp;r_cmchcs this Tribuna! on the following grounds

. amongst others.

Gg'm_mds:
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h.

| this Flonorable Tribunal.

: | o
('
’J '

Trilunal clearly siseroed that if the Tribusd or this Conrt decides u point of law

reluting to- tie terins of service of st cxntd servest whict) coers no! endy the case of the
civil servant who litigetcd, bt aiio of atber civit sirvents, wha may hawe ot faken

any legal procecdings, i el e edse,, tie dictarés of justice and rules of good

goveruaice demand el the benefi? of the shawe judgment be extended o other civil

servants, who may mot be perties to the abive litigation, instead of ‘compelling them

to approacls the Toibstnal or iy ather fqﬁe}'{ Joruni. " - |

That the applicant. is relying upon judgmént cited 2023 SCMR B,
'whcrcby,-.thﬁ essence of Artcle :2"-1.2' of the Constitution of Pnl:i'stdn,
1973, was ‘fulfilled, by obsetving that, any question of law decided by
the Service Tribuinal shall be treated as Judgment in rein, and not in
‘persomam. In otder, to give fotce to the judgment of the Supreme
Court, the applicant may aiso be subjected to the judgment rendered by
the Honourable Service Tribunal. |

Because blatant d_iscz:iminm:io-n has been committed in the adjustment
of the appellant as -cm-npnlrec‘a to other similarly placed employees of
erstwhile FATA  Secretagat have been adjusted in  different
departments of Kiyber Pakh akhwa Civil Secretariat.

Because the ;\p:pcﬂﬂﬁlt has been weated i}lcéaﬂy, unlawFfually and against

“the spiﬁt of the law.

Because the Rights of the Appellant are secured under Article 8, and
the entirety of Part 11 of the Constitution of the Islamic Republic of

Pakistan, and irs tedress falls solely within the ambit of Article 212 of
the Constitadon of the Islamic Republic of Pakistan, 1973, and lie with

Because the tight to due process as pet Agticle 10-A of the
Constitution of the Islamic Republic.of Pakistan, 1973 is being made
redundant in - the instant case against the Appellaat The gight is
bsolute and canaot be done away. with and it needs to be taken as
liberally as passi}:_)le'as-p,er the dictam laid by the Honorable Supteme

~ Couttin PLD 2022 SC 497,

“Incorporation of the right to a faiv teial and due process by
_' Atrticle @‘10-1;& in the Constitution as an independent
_ fundamental right u1_1dersco_tes' the constitutional significance
of fair trial and due process and like other fundamental tights,
it is to receive a liberal and progtessive interpretation and

enforcement.”

Because the HMonorable Supreme Court of Pakistan in the tecent
judgment in Justice Qazi Faez Tsa case has held in unequivocal terms
that cven the highest of offices are not o be denied the fundamental
rights so guarani¢ed by the Consiitution. The judgment is reported as
PLI2022 SC 119 and lay as undet:



LA R . ~ ot 1ape b . ey 5 i
Right o be deslt with i acvordance with law. No one,

incluging a fudpe of the highest court in the iaad, is above
e law, Ag e same dme, 0o one, including a Judge of the
mighest court in e lawd, can be denied his vight to be dealt

with in azcordance with iaw; it matters little if the citizen
happens t:c':hoirz'i 4 !1igh'pubhc office, he is equally subject to
and endded to the protection of law.” '

The judgment referred to above further fay clear that the principles of
natural justice are (o be met in every clicumstance in the following
terms: ' ' '

' “After recognition of the right to f'ul trial and due process as
n fundamental right by . insertion of Are.. 10A in the
Constitution,lviolaridn of the principles of natural justce,
“which-are the necéssary components of the right to fair teial
and due process, ts new o be taken as a violation of the said
‘fundamental rightas well.” '

These pringiples ate time and again reiterated by the Honorable

Supreme Court and have been recently held of immense value in

PLD 2021 SC 600 in the following words:
“Constitutional gearantee of the right to be dealt with in
accordance with law, under Art. 4 of the Constitution, is
available not only to every citizen of the county but also to
every other person for the time béing within Pakistan, Said
consticutional guarantee cannot be curtailed or limited in the
case or watter of wny person whosoever he may be and
whatever the allegations against him may be.”

j- Because the actions on pare of the respondents seriously are in the
negation of the Constituiion of the Islamic Republic of Pakistan, 1973
and the Civil Servants Act.

k. Because the Fundamental Rights of the Appellant have been violated in

reladon to Artjch;:#, 8 9,18 & 25 of the Constitutdon of the Islamic
Republic of Pakistan, 1973.. The said tghts flow out of the Constitution
the terms. and conciir‘;;iolns of service of die Appellant and this Honorable
Court being the custodian of the Fundamental Rights of citizens of
Pakj.smﬁ_,.as well as the protection afforded 'hy the Constitution of Islamic
Republic of Pakistan 1973, is why the Appellant secks the redress of their
prievances and t end the ordeal the Appellant is going through due to the
illegal, unlawful and unjustacts and inaction of the Respondents.

I Because the Appeliant has got the fundamental right of being treated in
accordance with law but the eatment meted out to the Appellant is on
consideration other than legal and he has been depnived of hus mights duly
guaranteed to him by the constirnton of Pakistan.



" .m. Because the appeliant has not bezn tresied in accordance with law, hence
his tights secured and guanranized under the Law are badly violated.

Because the Appeliant crave for leave o add further grouncls at the ome
of his oral arguments before this Fon'bie Tribunal highlightng fuether
conuaventions of e gprovisions of the Consdrudon & Laws which
adversely affected dhe Anpeliane

P;ax_g;;

Ttis: thercfore, most iwm‘.:!y prayed *'r'.'n' on the acceptance of this appeal,
this Honorablc Tobunal may so kindly declare that the notfication
whereby the qpptlnm wis declared to-be in the surplus pool, and which
has already heen serzaside by this H onomblc Tribunal, vide its judgment
dated 14.01.2022 ‘in _ Service Appcal No. -1227/2022 dded Hanif Ut
Rehmanvs. Govetnmens of 1<lwbcr Pakhtunkhwa through Chief Secretary,
be also declared illegal to the ex tent'of the Appellant and the appellant may
s0 !undlv be 1d]uaLchpl1fedm his Lcwpccuvc department W.E.F 01-07-
2019

;\ny other relicf dhae this Hovomhlﬂ 'Iubuml may deem  fit and

appropriate may aiso be granted. W

Appclia % N b
=/<_ _<

. 185t }] L) —
Through, = =4
(ALU GOTIAR DURRANT)
Advocate Supreme Court
03329297427
SHAH | DURRANI | KHATTAK
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BEFORE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
| |  TRIBUNAL |
-.Ser\rice‘ A-ppeal No_____ /2024 _ .

";_Naeem Muﬁjr, Sweeper (_BPS-l), Establishment & Administration

(Appellaﬁt) ‘-

.. . ‘Department Civil Secratariat, Peshawar,

Versus

AFFIDAVIT Of,

"1, Naeem Munir,’ Sweeper

. solemnly declare and affirm on oath:-

The Government of Khyber Pakhtunihwa and others

(Respondents)

(BPS-1}, Establishment &
Administration Department Civil Secretariat, Peshawar, do hereby

T am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief.

‘AL! GOHARDURRANI
Advocate Supreme Court

Deponent
CNiC# | ZF3el-

o
396673
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BiEORE THE
!
HONORABLE MHYBER PAKHTUNKHWA SERVICE
' ' | URIBUNAL
" . Service Appeal No,_-_| 2024

Naeem ‘Munir, Sweeper (BPS-1), Esl"abhsmnent & Admmlsh'ltlon
-Department Civil Semetanat Peshawm‘ co

l

Versus'

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,

Establistunent - Administration, DepaLLment Civil Secretariat,
Peshawar: * '

3..The Government of KPthrough Secretary Finance, Finance
Department, Civil Secretariat Peshawar.

4.-The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Appeliant

Thiough.- (_ﬁ f{_]% >
B ol

{aLt Gm-m‘u“gunmm)
. Advocate Supreme Court
. 0332-9297427
' khaneliegohar@vahoo.com
SHAH | DURRANTI | ICHATTAK
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- Departimental Selection / Promotion Committee, Mr. Naeem Munir §/0 Mun
t

Maseeh, Snval'i Phatk Mabhallah Ormeed Abad No.? Peshawar Cantt

' 2. He Sl Il be governed by the Khyber Pakh‘unkhwa C1v11 Servant Act 197 '

for duty to (A, 1&(_) Department, FATA Secretariat within 14 days of issuance of this

Copy to the;

: 7 Official concerned.
/ 8 ‘Personal File. .

Y

f | FraTa sed’sﬁE%ARA'ﬁ
L : { Addrinisiration, Tafrestucture & Cocrdination pad.Tj-\‘ t

% » ; X H V I . .
APPOTNTMENT CRDER. 7 C) | '
_ L '

No. 1i01-20/EQ/ADMN-VolIL-s Consaquent

S

upon ihe recommendations of the

r

is ‘hereby
appomted as bv‘veepm (B1S-1) (?640-"40 -14840) against the vacant post wltlh

immediate effectl on the following terms and condilions, His appointment will b

e
governed unden, Rule-10 sub rule-2 of Khyber Pakhtunkhwa Civil Servari_:s
{Appointment, Pt';ornotion and Transfer) Ru]es. 1989, i

' 1 He w:ll get pay at the minimum 6f BS-1 including usual ﬂlowances as

acln'uhmbie underthe rules. He will be entitled to annual increment as pe

)Y
e:usting pohcy

-

and ‘
- under,

r .
-3, He shall produce a \dedlca.l Certificate -of " fitness Erorn Medlc 1R
. "Supermtendent Services' Hospital' Peshawar, before,- joining--duties in
._'(A I&:C) Dr.nartment, FATA Secretariat, as required: under ’che rules

the laws applicable to the civil sarvants and rules made these.

. _.:""-In case, he wwhes to re51gn at any time, 14 days notice wﬂl be necessaty
¢ orinlieu thereof 14 days pay will be forfeited.

.S_n

e has t:o-}oin'dunes at his own expenses.
1

1f the above terms & conditions are acceptable to him, he should report

order, '
L

r
2

SECRETARY (A] &C

+

1
—

No. 10120/ EO/ ¢ ADMN Voilr | 203 ‘-1‘3‘ %S— Dated | /7072016

1  Additional Accomr\tant General FR Sub-Office/ Peshawar..
2. Esi’aFc Officer/ DDO; FA TA Secretanat Peshawau

. 3" Section Officer {B&A) Admn, FATA Secretariat, Peshawar.’
4 . Section Officer (Bd:A}, FATA Secretariat, Peshawar.
5 PStoSecretary (A,1&C) Department; FATA Secretariat, Peshawar.
6 . Bill Clerk (A,1&C) Ddpartment, FATA Se..retanat

Estate QFL
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B .+ - " ARRWAL'REPORT
. ¢ - F— , 7 \ .
S in 'puArsuan'ce of Dapuiy Comrnrssloner Peshawar office Letter No. 006S5/EA -
dated 27h Jul; 2020 1, Mr. Naeen' Muneer {BFS-02) do hereby assume the charge
as Sweeper, in the Dlrectorale General of Law and Human Rights Government of
[Chyhae Pakhtunl(hwa today on 05:'08!2020 (CIN)
. e e - Naee_m Munlr,
" Sweeper
Directorate General of Law and Human Rlghts,
Government of Khyber Palthtunkhwa
|
_ »
i
. !_. L4
N
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NOLBICATION

:\.Iu: .sn OSMIELADI-TRA019: Iy purstince of Integrotlon and merger of crstwhile
I:MA' with Kliyher Pokhiunkinen, the' Compeieal Authnrdty is plensed n decliee Ihe
Tollawing t17 winpioyces nppuintcd hy eiwhile FATA Seereisrint oy “Surplng™ end plice

thein in the Surplus Poal of Estabtistment ond Adminisiretlon Depurment for heir fontee
adjusiment/plucement wee,f, 01,072,200

NN,
C W A fivsmin
3. | HHonllur tehmao

Slumit |1'.' Khnn

-t

¥, Zuhid Khiun
$. | Quisce Khan

6. | Shahld Al Shah

1. l-'nrm:a Khan
Touscef 1gbol
5, Waseaiit

Aliof{lussaln .

Nume of employet

- e v—

GOV, OF KHYBER PAKHTUNKITWA
RSTABLYS

‘.
Yoy B

- -

-

|k T
TAsshoum

I Asshsn

| ‘Compuicr Opemtar ’

!': o,

“Dated Peshowvar, tha 25 supe, 2010 ¢

Devipnation

»

" Axalsiong

Asslslant

Campuier Opautor

—mnw s 4 -

Cemputer Opemior

'Campuicr'é-f.\':nllur

o

| o Al Kehan ™

. 10, “Compuitr Operminr |
j “'if Amir All o C°"f}?:“1:r9?_=fm“f:
R B e L0
i3 | Kommn T | G i
) T ll fufiz Muhuwnmed l?n}ﬁﬁ',"-, | Geuicr Operer
‘ j5.. ;fl"u.zl-ur-‘llcllmnn‘ — '-_f-'ﬂtrﬁj‘“"‘-‘fo-['mf!“'f;"' S
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| . EFORE THE HON ELE SERVICES TRIBJNAL KPK réSI’-lAWAR
e
, g4 : ./qffl,t ) '
- Sefvice AppealiNo. /')020
‘; ) : . . . . . i I(h""l‘rl"plﬂ
;. R - . X Lo . . Feoy |'1. % ":::"hwﬁ
" ity ' . ' Y .
) Lo e r\Hgseeb 1eb'§/0 nucngm:: ' o P "'"~/ "
; * ._}E' Nd]b QGSld . I - l:l:m..u_LL%_
X _.ilj.Khyber Pakhitunkhwa Ombudsperson Secreforiat,
' . Room No.212, Benevoieni FUnc Building. : _
51 R IR Peshowur Conit ...... e A PP eitant
; o . E ] ) N .
21 IUCHN VU SR S VERSUS
COH Lo -1 The Goviof KPR '
AR R e Through Chief Secretary,
sl e CwIlSecre‘fonoi Peshowcr
- :
2. The Goviof KP‘(

' 1 : Through Secretary Establishment, -
; - Estoblishment & Administrolion Depcrlmenl
Civil Secrelorial, Peshawar.’

t o . 7 3. The Govlof KPK
: ' . Through Secrelory Firance,
| B chnce Deparlmem Civil, Secreicrlot Peshcwcr

‘g o _d." Governmml of KPK, . '
: : oo o Through Addmonclc,htef"er-reioryMerged Areqs,

il- ’-.F e - Qffice cl Warsak Road, Peshcwcr ............... Respcmdenis
. [“’ . .‘ . . . ) X
l A B |
| & reate-d asy Semce appeat u/s 4 of the Services Tribunal Act,
i . Ei_..n A .1974 againsi  the impugned  Notliication
' f g3« No.SO{OZM/EXAD/3- 18/2019 dafed 25.06.2019
- .vide which-the 117 employzes Includlng the
i ; _ appellant appointed by erstwhile FATA Secreiorlcﬂ
b : © 7 os "Surplus” and placed them In the Surplus Pool
SR 1§ : - .. of Establishment & Adminisiration Department for
R : ' “|heir -furiher adjustment/  placement w.e.f. |
5| O
IR A ) ]
i I‘«‘ v
i e _
ik N * -
i R B e .'{d
| o
i :




. ! ‘ 3 o wh’i;h the appeliant - hos ‘been adjusted in '
R Orr_ibudspérsor_n_, Se'c:_retczrl;;zi'frem the Surplus Pool.

----_:'._;:_01,07_'2019,_ os_f'ic'efcrdér No.0U209/EA  dated -
23082019 and Office Order No.SOG(SWDN-
[ 7f 60/taM/2019/1946-55  duted  27.08.2019  vide

_ s appeal. the impugned Notlficatlon
- -doted 95062019, | office orders dated 23.082019 aond
© 27.08.2019 may please be sei aside and consequenily ihe

‘respondents be directed to adjust the oppeliont in Civil

I Adminisiration Department or

on ',c':s'c:c:'ep‘r_c:nc':e”off}

" secretariat of Establishment &
Finarnce Department.

- ‘Respectiully Sheweth:

The appellont humbly submits os under:

e Thdf the appelioni was ’rhe_"empi'oyee of ersiwhile FATA .
| secreforiol and he was  senving as MNoilb Qasid 0
Administration Department of erstwhile FATA Secretarial,

. T1wd’r-"-c:f'fer merger of ©ATA into Province of Khyber"_

sakntunkhwa, fhe respondent No.l vide Notification |
SO{OBMEBAD/3-18/2019 dored . 25.06.2019 declared 117
employees indudih"g appengni as “Surplus” and placed fhem
in the Surplus Pool of E&AD Iflcjr their further odjustment/
placement - W.e.i. 51-07.2019." {Copy of Nofilication dated
25.06.2019 Is Annexure "A"). P

3. Thot the respondent No.l vide Nofilicafion No.SO(E-

I} /ERAD/9-126/2019 dafed 54:01.2019 directed the Finance
bepariment Office working undér the erstwhile FATA

| 'Sec_re.ioriot. "righcefoﬁh- : re'po_r’i_ 1o secretary  Finance
Depariment KPK. (Copy of Notification dated 24.01.2019 is
Annexure "‘_‘B")'. ' ' : :




4 - rhcﬁ the l:ppeﬂcmf ¢ho

ula have been adius?ed in Finance

:Depc;r’rmenf KPK ' bu’r Wwats GdJUS'I'ed in Ombudsperson
- Secrefcmc’r from the SUID:US Pool vide office order dated
© .7 23.08.2019 and 27.08, 2019, (Copies of office gorders dc’red

+23.08.2019 und 27.08 201? are Annexure "C" & "D"‘*-'j ey
... N J :

.--_..._,-.Thm‘ it-is perﬂnen’r ’ro meni’:on here fhc:lf the empioyees of

T erstwhile FATA: Secrefonc&. including appellant impugned the

% nofification  dated 25,04, 2019 ibid through writ petition
. No3704-P of 2019 in Ihe Honourable Peshawar High Court,
* Peshawar and the Hon'ble Court dismissed the seid petition

vide order/ judgment dated 05.12.2019. (Coples of wrlt

S peﬂﬂon cmd crder/}udgment dated 05:12,.2019 are Annexure -
. .': . uEn 2 an)

- & That thereafter, the employees of arstwhile FATA. Secretariat

including the appefiant filed CPLA No.881/2020'n the august
Supreme Coaourt of Pakistan cgo1n51 the orfder/ judgment
- dated 05.12.2019 passed by ‘the Hon'ble Peshawar High
Court, Peshawar and the Honourable Apex Court while
demdmg the CPLA vide order/ judgment cdated 04.08 2020
‘j' held +hc:1 ihe correct forum 1o adjudlcc’ra uponis the Service -
‘e Trxbunol c:md the. pehnonmr should' have aopproach the

Competpnt forum.. (C_opy .gf order/ judgment dated
04,08:2020 is Annexure "G"), B

7 That the: ampélitﬁrﬁ being aggrieved from the notificatfions
c:hd orderS' files the instant appeol, infer ofia, on ihe
followmg omongs’r ofher grounds: '

"GROUNDS:

- A.. That the mpugneJ No’r;ncuhon dated 25.06. 2019, ofﬂce

orders dcnecl 23.08.2039 and 27 7.08.2019, are iegal, against -
facts and law on the subject as well as Surplus Palicy.

o
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Thot the impugned nofificciions on Srders are the sheer
violation of law on the subject and the Consiltution os well.

That the Impugned ‘notifications ond orders are illegal.
unlawful, void cond ineffeciive upon the rights of the

_oppeiicnt.

~ That the impugned'.nof[ficaﬂons ond orders are ggainst the
. principles of natural justice and fundamental rights as

guaranteed under the Constitution of islamic Republic of
Pokistan, 1973. . '

That in fact, the oppellant's case is not of abolition of posts,
or service -or setup to begin with and the concerned.
departments- and ctiached deporiment together with the
posts continue fo exisf and have not been abolished.

That nelther -conscious opplication of mind hos been
undertaken nor spilking noi reasaned order has been
passed and Surplus Pool Policy, 2001 hos been senselessly
applied o the appellont.

That the impugned notificotions and orders have been
issued/ possed in flogrant violotion of the law and the Surplus
Pool Palicy itseli ond deserves to be set aside.

That the mechanism provided for adjusiment and fixation of
seniorily of the surplus employees in the Surplus Pool Policy,
2001 will deprive the oppellont of his seniority ang other
benefits-will render him junior to those who have been
oppointed.much jafer in lime then the appellant,

Thet os ihere is no sefvice structure and service rules ond
promotion for the employees of Ombudsperson Secretariaf
ihe adjusiment of oppellant in the vaict Secretariat will
domoge thej service coreer ond righis of the oppellant by

3
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- meons of ﬁé;rimind’rion and misopplicotion of Surplus Pool
Policy, 2001.

3. That ‘blotant discrimination has .been committed in the

adjustment of the cppeliont os compared to other similorly
‘placed employees of ersiwhile FATA secretarial have been
_odjusted ir1 ditferent departm ents of KP Civil Secretariol.

‘,+Ki . That the c_:i;ppellc_mt;. seeks leave to ogitate more groun';:ls at
-+ ~the time of orgumants in the Instant cppeal. '

ot s, ’fheref'oré;‘:s most humbly prayed that on

-
AL ey,
P L S

" acceptance of the instant s

ewice.dppeol, the impugned

RO T Nofificafion dated 25.06.

- ———— B .
i e v & L e R - . - - -
. . . N

2019, office orders dated 23.08.2017

and 27.08.2019 moy pleose be set c's!de;.g};fyd consequently

the respondents be dir_ec’red' to adjust the oppefant in Civll.

Secretariat of Esiobiishrheni_& Adminisirotion Department or

Finonce Department.

lrziour of the appellant.

*

Tribunal may clso be gronied in
- ' A

.

*  Any other remedy whi‘ch'decrms fit by this: Honourable
7

1

| o ! E X
. el % & ‘
Through p\ 7" //

syed Yahya Zahid Gllan!

A’reed-ur:Rehmon

-/
C : . Syed Murttazolahid Gllon!
nate: !k /06272020 advocotei High Couit
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L
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-S’erﬁw'ice Appec:ﬂ No._ /2020

o Gc'}vt’of'KPK QNG OTHBIS . for aheeeeeeeveeveeaneenrares e rereseneren .Respondents

e T arEpavI

R ;"Pc%kh’funkhwc Ombudsparson ’Secreicrlct Room No.212, Bénevolent
) i

. o declcre on oc‘rh thcﬂ ihe contenis of the occompcnying Service

. i) P
BEFORE THE SERVi\.,[:‘i mmumm .f.n\n'sﬁ.mwm ’@/j

.

Mﬁhammeﬁ Hcseeb Zeb ..... ................... '.. ......................... Appellant

o Muhammcd Hcseeb Zeb s/0 Aurongzeb Naib Qasid, Khyber

Fu d Building, Peshcwcr Cantt, do ﬂereby . solemnly affirm and

Appecl are. frue and correct to the best of my knowledge and behei

ond nothmg has been ﬁonceoled from this Hon'ble Triburiol.

N ' . BTTE SJDEEU

. . e ee aa et
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BEFORE THE KHVBER pm\m UNKHWA SEQTICE TRIBUNAL pesmwxn i :l

Carvics Apaza. No, 1222/2620

. Date of Institution ... 21.09.2020

Eiate of Daglsan ... 14.031.2022

-

Pakhtunkhwa. . p
i !EESL!S

Hahif Ur Rehman, Asslstant (BPS-iﬁ), Dl"rectorat: of Prosecution Khyl;er.
(Appeliant)

Government of hyber Pakhtunrchwa through Its Chief Secretary at Clvil

Se?retariat Peshawar and ather-. ~

Syed, Vahya Zahld Gillan, Talmur Haider Khan &
Ali Gohar Dufran,
Advocates \

Muhammad Adee! Butt
Addituonal Advocate General

e

(Respondenrs)

For Appellants

For respondents .

A}jMAD SULTAN TAREEN e CHAIRMAN

. . Sk
' ATIQ-UR-REHMAN|WAZIR MEMBER {EXECUTIVE)

\JM e JUDGMENT

ST ATIQ- UR-REHMAN WAZIR' MEMBER: (EY:-

-------------------------------------

This sl ng!e judgmpnt R

o shatl dlspose of the- lnsEant servira appeal 35 weh as the. followlng cannected

5ervlce appeals, as common questlon of law and facrs are Involved therein:-

1. 1228/2020 ttled Zubalr Shah
2, 122972020 titled Faroog chan
! o | ~'3. 1230/2020 ttled Munammad Am;:d Ayaz i
‘, .4, 1231/2020 Sitled Qaise‘r_k.han |
! 5. 12322020 titlec! :%s‘niq Hussain R
6. 1233/2020 tited Shoutet Khan L.
IR 7 1244/2040 ttled Hasceb Zcb ! ) L

ot
T

S
-
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8. 1245/2020 titled MuRErmad Zabie pro
9. 111252020 tided Zahid Khan

 10.11126/2020 titled Touseef labal

02. “Brlef fafts of the case ae “that the appehant was Initially a'ppolntar.’t a's“

‘Asslstant (BPS‘-n) on-contrac.. aclé in EX- FATA Secrctariat

|

vide-order ‘dated 01-

.12 -2004. His 5erv'|ces werg ragula'ned by the order. of Peshawar High Court vide ‘

sjudgrnent dated 07-11-2013 with effect from 01-07-2008 in compliance with

"cablnet declslon dated 29-0B-20N8. Regularization of the appellant was delayed

by the respondents for quite langer and in the mnanwhlle, In thé wake of merger

‘of Ex-FATA with the Province, ‘he ‘ appellant along

‘surpius vide order dated 25-06- -2019. Feeling aggrleved the appellant alongwith

' others Aled writ petition NO 3704-P/2018 in Peshawar High Court, bt in the
;meanw 4€ the appellant a|o_ngwith athers were adjusted o various directorates,
“hence the High Court vide judgment dated 05-12-2018 dec\ared‘thé' petition as

Infructuous, which was challengad by the appellants In the supreme court of

pakistan and the supreme court remandad their case to thls Trlbunat vide order

dated 04-08- 202¢ in Cp No. BBY 2020 Prayers of the appeﬂants are that the

lmpugned order dated ?.-»-Ur 4019 may be’ set asir‘e "and the appellants may be

retalnedladjusted ag:lnst ..h° sa"retanat r.adre horne at the strength uf'-'

with others were deciared B

Establ\shment & Admln‘.btra‘ion Dupartment of: C'Nl‘ Secretarlat Slml!arly{_:"'.'.:_"._';"f

j“-_'- semodb,'lpromotlon ma\,f alco ha g‘ven ro the appe\iants since the inception of

thelf employment In t’ne govemment department with - back beneﬂts as per '

, iudgrnent ited Tikka Khan B’cthers Vs Syed Muzafar Hussain Shah &' others

in Writ petition No. 696’;010 dited 07-11-2013." ' \

3.  Learned counse‘ for the appellants has contended that the appe\lants has‘

not been treated 10 a"cnrda. ce with law, hence thelr rlg‘nts secured under the.'

"+

(2018 SCMR 332) @5 weli as in the .tght of judgmant of larger bench of high court

Constitution has hadiy. heen vmoiateu *nat the impugned order has not \qeen k
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passed !n accerdance with law, thererd'-e Is ndt :enabie and Hable to be set as!de,

et

. lorder dated 0i-12- 2004 and !n r.or-rpliance with rederai Government declslon

|' 3

ILZ';': dated 29 08—2008 and ln pursuance of 1udgment of Peshawar ngh Coul‘t dated

" .';'.1 appellants were piaced at the strength df Admlnlstrahon Department df Ex FATA

AL _-‘.' \Secretarlat' that the appeﬂants were discr Irninated to the effect. that the\; were

‘placed in surplus poo] vlde order dated 25-06-2019, whereas services of s'rmﬂariy
o ', placed ernp!oyees of all the' departments were transferred to thelr respectlve
. departments In’ Prdvinclai Government, that'placlng the appe'ﬁants In surplus pool

was not dn'.v Megal but contrary 'to the surplus pool pollcy, s the apdellants

. never opted
of 2001 as amended Iy 2006 as “well as the unwilllngness of the appe!lants
‘Ils also clear from the respdndents tetter dated 22—03 -2019; that bv ddtng 50, the -
| mature:sewlce of aimost ﬁfte"en years may spoll and go ln waste; that the '.Ilegal

and untoward act of the respdndents is also evident from the notification dated

08-01-2019, where the erstwhile FATA Secretariat departments and directarates

have been shifted anc placed under the administeative control of Khyber -

palkhtunkhwa Governm'ent Departments, whereas the appellants were deciared
surplus; that billion of rUpees have been granted by the Federat Governmant for
merged/erstwhiie FATA, Secretariat departments but unfortunately despite _havlng
same cadre of posts aﬂt civl! secretarlat, the respondents have carrled out the
unjustifiable, illegal and unlawful Impugned order dated 25-06- 2019,rwhlch is not

'oniv the vialatlon of the Apex Court judgmant, but the same will glso’ vlo\ate the

rfundamentai rights of the appeliants belng enshrined in the COﬂSUttJl’lon of

'Pak\stan, will serlously affect the promddonlsenlorlty of the appe'rlants, that

dlscrrminatdry approach of the respondents is evident from the notification’ dated

22-03-2019, whereby other employees of Ex FATA were not placed In- surplus

that the appellants \Lere appolnted n' Sx-FATA Secretariat on cdntrar:t basls ulde :

Corlor 2013, their servlces were’ reguiarlzed with errect from 01 07 znoa and the "

e placed ln su'plus pon! as per section-5’ (a) of the. Surpius poal -

'poot but Ex-FATA Planning Cefl of PED was placed and merged Into Provincial
1 .

. ’
+

:1‘“" ' f
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- P&D Department that decmnng the appenants surplus and subsequentty thelr

{aeljustment In varlpus departments{directorates are illegal, which however were
relqulred to be placed at>the strehgth of, Esteblishment & ‘IAdm[nIstratIon
i ’ _

department; that as per judgment cf the High Court, senlorlty/promotions of the
) .

" 1appellants are required to be dealt with In accordance with the jud.gment titled

‘Tildea Khan Vs Syed Muza_far (2018 SCMR 332), out the respondents de‘liberatelyj |

and with malafide declared them :-_urplus, which 1s detrimental to the Interests of

"the appellants In terms of monltory loss as well as sentority/promotion, hence

'interference of this tribunal weould te warranted In case of the appellants.

i04.  Learned Additional Advocate General for the respondents has contended

that the appellants has been treated at par with the law In vogue i.e. under

swplus - -pool . policy states that ln case tne erﬂcer/ufﬁcials decilnes to be: NP

.

. { . -",
' ad}usted/absorbed In the abeve manner in arcerdance with the prlority ﬂxed as -t |

“adjustment/absorption -_and *.:vauld be required to opt for pre-mature rettrement
" from government seE\;lce_ ‘provided that if he does not fulfil the requisite
qualifying service for pre-mature retirement, he may be compuisory retired from
‘service by the competent autil'norlty, however In the Instant case, no affidavit is

forthcoming to the effect that the appellant refused to be absorbed!ad;usted

~ ‘under the surplus ponl poltcy af the government that the appellants were:

_ministerlal staff of ex-FATA Secretariat therefore thev were' treated -under |’

sectlon-11{a) of the Clvli Sarvant .ﬁ.ct, 197.1; that so far as the issue of Incluslon of
" posts In BPS-17 and al%ave 'of erstwhile agency p!annlhg cells, PAD Department

‘merged areas secretarlat is concerned, they wer2 planning cadre employees,

1 hence they were_ adiUSted in the relevant cadre of tha-prevlriclal governmeni; that -

1after fnerger ef erstwhlle FATA v:vlth .the.Prolul-nce, the Finance D'epaftm.ent vide .

AY of The Clvil Servant Act 19?3 and the surplus pool pollcy of the .

~“provincial - governmant framed thereunder, tnat ‘proviso under Para-ﬁ of the .

per hls - senlority In the lntegrated IIst, he- shall 1oose the hclllty/rlght of
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Jorder’ dated 21-11-2019 and 11-06-2020 created posts In the adminlstrative
“depertmen‘rs In pursuaricé éf fequest of ‘establishment department,-whlch were

‘ . . ‘. ) : ’
,not meant for blue eyed persons s Is alleged.ln the appesl; that fhe appellants -

h?s heen treated In -accordance with law, hence thelr qepeats being deveid of .

merit rnay‘f be dismissed.

iDS. We have heard learned counse! for-the partles and have per'.Used the
irecord

i : .

,06. Before embarking upon the Issue in hand, It would be ap'propriate to
“explain the backgreund' Iof the case. Record reveals that in 2003, the federal
government created 157 regular posts for the erstwhile FATA Secretarlat, agalnst
which 117 employees &nc!ud"mg the appeliants were appointed on contract basls In".
r fulfilling-all the codal formallties. Contract of such employees was
Tenewed from Bime to time by issulng office orders and to this effect; the final

_extension was sccorded. for a' Further perlod'of one year with effect from 03-12-

-7 12009.In the meanwhlie, the' feder!al governrnent declded and- Issued- lnstructlons SR

:‘dated 29 -08- 2008 that a\l those emp\oyees worklng on ccmtract agalnst the posr_r.'_' el

‘from BPS-1'to 15 shaH he'regularuzed and declsion of cablnetl would be appllcable

to contract employees waorking In ex-FATA Secretarlat thruugh SAFRON Dlvision

. “for regularzation of ccmtract appolntments in respect of contract employees

~ working In FATA. In oursuance : of - the directives, the appellants submitted

appncations for regularizatlon of the!r appomtments as per cablnet declsion, but
such employees were not regularized under the pleas that vide notification dated

21-10-2008 and in tei‘ms‘of the centrally administered tribal areas (employees :

" status order 1972 Presldent Oder Na. 13 of 1972), ‘the employees worklng |n-j

FATA, shaﬂ from the! appelnted day, he the employees of the provlncial
'government on deputation to the Federal Government without deputation
ailowance, hence they are not entitled to be regularized under the policy declsion

idated 29-08- 2008
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Act 2009 and tn pursuance, the appellan._s appraached the addlttona! chlef

' secretary ex- FATA for regdlarlzatlon of thelr servtces accardlngly, but no actlon

was ‘taken on, their’ requestb hence the appeilants ﬂied writ petitlon No 969/2010

for reguiarlzatton of the r semlces, whlch vias allowed vide judgment dated 30¢ 11- .

2011 and 5erv'|ces of the appcllants were regutarlzed under the regu!arlzatlon Act
i2{31{19 ugalnst whlch the re-,pondents filed clvil - appeal No 28- P/2013 and the

Supreme Court remanded the case to* the ngh Court Peshawar with: dlrectlnn to
l

;re- examune the case ‘and the Wnt Petition No 969[2010 5haii be’ deemed to be
I

pendlng A three memner bench of the' Ppshawar High Court dectded the Issue

vlde judgment dated 07 -11- 2013 In WP No 969/2010 and serv!ces of “the

h :FATA Secretariat vis-a -vls their emoluments promotions, retlrement heneﬂts and

t e

".: rl .

t ,-; P
Jrespondents subm'ltted

‘-

‘2008 "3s wett as 3 'ask force 'commlttee had been cnnstltuted by Exe FATA

Secretartat vide order dated 14 10 2014 fc|r prepara‘ion of service structure of

-

such emp\uyees and sought ttme for preparatton of service: rules The appellants

| ~again ﬂled M No. 182- Pzzms wlth IR In coc NG 178:P/2014 In WP No-

969/2010 where the' Iearned Additlonal Advocate General atongwlth departmenml

' representatlve produced lerter dated 28 10 2015 whereby servtce rules for the

secretanat cadre emptovees of Ex»FATA Secretadat had been shdwn to be
fnrmu\ated and had heen sent to secretary SAFRAN for approval hence vlde
judgment dated OB 09 2016 Secretary SAFRAN was dlrected to ﬁnaltze the

rnatter wlthln one momth but the respnndents lnstead of dolng the needfu1

In 2009 the provlnc.al gouernmen‘ prnrm.lgated regularlzatien of servlce -

were reguiarized and the respendents were glven three months time to .
repare servtce structure 50-a5 1o regulate thetr perrnanent employment in ex- N
e L .
" |inter: se-sentoriw "with further di[ections to create ! task force to, ]achleve the )
,ebjectlves htghlthted abdve: The respondents hewever, de!ayed thelr
.regularizatlon, hence they 'ﬂled *CDC No 178 PIZDM and tn compl\ance, the--,;"-

appellants eiri: regclarlzed 'vlde c;der 'dated '13 06 2014 with effect :from 01 07- -

A

1
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- declared all tha 117 employaes -including the asppellants as surplus vide order

dated 25-06-2019, agalnst ‘which the -appéllants Pled Writ Petltion No. 3704-
P/2019 for declaring the Impqgﬂea: grder as set aslde and retaining the ap'pellants
n the Civil Secretarlat of establisnment and adminlstration department having the

similar cadre of post of the rest of the civil secretarlat emploveés.

08. : During the coUrse of hearing, the respondents produced coplea of

notifications dated 13-07-2019 and 22-07-2015 that such employees had been
adjusted/absorbed In vartous departments. The High Court vide judgment dated

05-12-2019 observed that after thelr absorption , now they are regular employees

of the provinclal goverrment and would be treated as such for all Intent and

yir@ng thefr senlorlty and so far as thelr other grlevance regarding

2lr retention In civil secretariat l_§ concerned, belng clvil servants, it would
.Elnvol've deeper appreclation of the vires of the poltcy, which have not been
‘lmpugned in the writ petitlon and In case the appellants still feel aggrleved
'regarding any matter that could naot be {egally within the framework of the sald
pollcy, they would be legally beund by the terms and conditlons of service and In
vl:aw of bar contamed in Atticle 212 of the Constitut!on, this, court could not
tembark ypon ta entertain the same. Needless to mentlon and we expect that

'keeplng In view t\‘ne ratlo as contained In the judgment titled Tikka Khan ‘and

lothers Vs Syed Muzafar Hussain Shan and others {2018 SCWR 332), the senlorlty

; Jwould ba determined accordlngly, ‘nence tha peutlon was declarecl as Infructunus .

land was d!smlssed as such. Against the 3udgment of High. COLlrt the appeﬂants o
i T ) ..
ﬁled CPLA No 881/2020 In the Sup'eme Cnurt of Pakistan, which was disposed of

vlde 3udgment dated 04-08 2020 on the terms that the petitioners should |

. approach the service ,.rlbunal, as the Issue being terms and conditlon of their

aewlce, does fall ‘withln-the 'jurlsd'lcdon of service tribunal, hence the appellant -

. filed the Instant service appeal.
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first place, 'declarlng them surplus Is-illegé!,'"ii's"they were serving agalnst reqular

_ posts in admlnlstratmn dEpartment Ex FA:A hance thelr snrvices were requtred

- to be transferred to Establlshment & Adn'ln'nstrat!on Department of the provinclal

‘government like other departments of Ex-FATA were mer3ed In thelr raspective

department.- Thelr second stance s that by declaring them surplus and thelr

‘'subsequent adjustment in directorates affacted them In monitory terms as well as "

C / -
thelr senlorlty/promotion alsc affected belng placed at the bottom of the senlorty

line.

0. In view of the! foragoing explunadon, in the Arst place, it would be
appropria count the clscr}mlnatow behavlars of the respondents with the
ﬁe to which the appellants spent almost twelve years in protracted
Htlgation right from 2008 Hll date. The appellants were appolnted on contract
basls after fulfiliing all the codal formalitles by FATA Secretarlat,” administration
wing but thelr services were not régularlzeij, whereas-simllarly appolnted persans
by the same office with the same terms and condldons | vide appolntments orders
d!ated 08-10-2004, wese regularized vide order dated 04-04—5009. Simllarly 2
ibatch of ancther 23 persons appointed on contract were regularlzed vide order
' dated 04-09-2009 and still 8 baich of ancther 28 persons were regular:ized vide

| 1
i of thelr services without any valld reason. In‘arder to regularize thelr services, the

. ‘appeliants repeat]edlv requested the respondents to consider them at par with -

‘those, who were regularized and finally ~ they subrmtted applicatlons for |

'm

N 1mp!ementatlon of the declsinn dated 29-08-2008 of ‘the - federal government' '

" ,'-'where by all those emp|oyees wcrking in ﬂATA om_ cnntrac.. Were ordered to be":' e

ragularized but the!r requests were decllned “undet- Ehe plea that bv vlrtue of -

" presidential order 2s dlscu;sed dbOUe, they @are ernployees of provinclat

government and only an daputation to FATA but without deputation allowance,

Maln concern of the zpneliants i the instsnt service appeat is.that In the -

',order dated 17-03-2009; hence the appellants were dlscrlﬁﬂnated in regularization .
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. :hence they cannat be regular.zad the ’ac; noweve. remalns that they were not
ey .

,_:employee_:of __provlnelal-go«ernmen and wee appolnted by admlnlstra lon

' départment of Ex-FATA Secratatiat, bt due to mazaﬁoe of the respondents, they
were repeatedly refused regufarlzation, which however was not warranted. In the
I

meanwhile, the prov‘nclal government gromuigated P.egularlzatlon l\ct 2009, by

wrtue .of which all the contract ernoloyeea were regu:arlzed but the appellant

b ' were agaln refused regularization, bot wlth no- olaoslble reason henl:e thev were

agaln discrlmlnated and compelllng them to Hle ert Petll:lon ln Peshawar High
Court, which was allowed vide judgment dated 30-11-2011 without any debate,
as the respondents had already ‘declared them as provinclal empioyees and there
‘was no reason whatsoever (o refuse such regularlzatlon but the respondent
Instead of thelr regularlzatson, ﬂ.ed CPLA In the Supreme Court of Paklstan -
against § el'@on,\whlch agaln was an act of discrimination and malafide,
m re_soonden‘rs had l:aken_ a plea that the High Court had allowed
-regularlza-tlon under the reqularizaticn Act, 2009 but did.not discuss thele
‘regularization under the poticy of Federal Government lald down in the office
‘memorandum lssued by the cablnet secretary on 29-08-2008 directing the
.regularlzahon of services o contractual em lovees Worl;lng in FATA, hence the
Suprame Court remonded thelr case to ngh Court to examine thls aspect as well,
‘A three member -bench cf Hiph Court heard the arguments, where the
\resoondenm took 2 U turn alnd agreed to the polnt that the appellants had been
Idlscrlminated and they wlil) be regutarized but sought time for creatlon of. posts
\and to draw service structure for these and other employees to regulate thels
l|:rermanent employment. The three member bench cf the High Court had taken 3

l

iserious view of tlre unessen*lal technicalities to block the way of the appellants,

i

who too are entltled to.the’ 5ame rellef and advised the respondents that the .

petltloners are sufferlng aod -3re ln tnoo‘oe besld\.s mental agony, hence ‘such * -

PEURIEE O

regularlzatlon was allowed on the oasrs of Federal Governmen’c declslon dated 29- “ -1 S

;.

08 2008 and the appeilanm Were dec‘.ared as clvll servants of the FATA

4
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AP P

!Secretarlat and- nat °f ti'-e PFM'\GB' q::vernmen.. 'm B mamer, tne appe!lants L]

L aled %
Teu - -

"__Follcy, Wh‘Ch Was CUT‘C\-dE"’ D‘r the: respcndnrts befo e tHree members bench L
- '-but the appellants-suffereo 1or vears for a -single wrong refusal of ‘the

."'respondents, who put the l'ﬂaltl..l' on the back ourner and on the ground of sheer

technlcalltles thwarted the process despite the repeated divection of the federal
'.gnvlernment as well as of the judgment of the courts, Finally, Services of the
-appellants were very unwillingly regulariied n 2014 with effect from 2008 and

that too after contempt of court praceedings. Judgment of the three meniber

. - bench Is very clear. and’ by virtve of such judgment, the ‘respondents were

required to regularize them in the first place and to own them as thelr own

employees borne p& the strength of establishment and administratlon department

ecretariat, but step-motherly behavior of the respondents continued
unabated, as nelther posfs were created for them nor servlce rules were framed
for them as were comr\wlt"ed by the respondems before the High Court and such

commitments are part of the judgment dated 07-11-2013 of Peshawar High

:Secreterlat Into Provincial Secretarlat, ali the departments’ alongwith staff were
jmerged Into provinclal departments. Placed on record ls notification datee 08-01.-
2019, where P&D [ﬁepartment of FATA Secratarlat was handed ov'er to provinclal
lP?:D Department and law & order department merged Into Home Department

vi!de notification dated 16-01-2019, Fnance department merged into provinclal

‘Finance department vide nctificetion dated 24-01-2019, education department .

1vi'de order dated 24-01-2019 and simllariy alt cther department like Zakat & Usher

lDepartment Population Welfare Department, Industrles, Technical Educatlon,
fMlneraIs Road & Infrast ct';re, Agriculture, Forests, Irrigation, Sports, FDMA and
i

‘others were mergcd Into respective Provinclal Departments, but the appellants

bemg emplayees of the administration department of ex-FATA were not merged

iinto Provinclal tablisnment & Admlnlmdon ‘Department, rather they were .

.Court. In the wake of 25t Const!tuticnai amendments and upon merger of FATA .
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:'-,' Secretarlat from sps-1 to 21 Were ~osas of the L]‘Jﬂ admlnistrat!on

"-'iFATA Secretarlat, Ilne dlrectora es a‘nd a:i:rtonomous bodles:.otc‘were- cluded +

4

e amongst whlch the number of: ll?employees Including the.} appellanb'were

R -_,posts of 1

R dedared surplus, wh!ch was dlscrl*nlnatory and based an r-.a!aﬂde, as there wa's‘

&b, M

o reason for de}:larlng the ap'pe!'ants as surplus, as total strength' of FATA

e
'. rr -

gaga!nst whlch

granted amount of Rs, 25505 00 mlllion for smooth transltion of the emptovees
i '-, as Well as departments to prouinqal departrnents 3nd to’ thls el"fecr a summery '
was submltted by the pro\rlnclal government to the Federal Government whlch

" -vas accepted and vidé" notlﬂcatlon dated 09 04 2019 provlnciai gouemment was

asked to- ensure payment of satartes and other obllgaton/ expenses, Including

_'»termlnal bener‘ts as well oI’ the emptoyees agalnst the- regular sanctloned 56983

eﬁlﬂnlstrative depaatments/attached dlrectorates/ﬂeld formattons af

'erstwhile FATA whlch shows that the appellants ‘were also worklng against

'.'sanctioned posts and they vere requlred to .be smoothiy merged with’ the

- 'estabhshment and administration department of provinclal government, but to

‘thelr utter dismay, they were declared as surplus. InSp!te of the fact that they

were posted agalnst sanct!oned post:s and declarlng them surplus, was no more |-
) ,Ethan ma!aFde of the re.spondents Another dlscrlmlnatory behavlor of the
- irespondents can be seen, wheq El total ‘of 235 posrs were created vide order

dated 11-06- 2020 in admlnlstrahve departments fLe. Finance, horne, Local

Government Health, Envrronment Information, Agrlculture, Irrlgation, Mineral

and Educatton Depart:ments for adjustment ‘of the staff of the respective-

départments of ex- FATA but here again the appeilants were dtscrimlnated and rio

‘post was created for them In Establishment & Admin!stratlon Department and'

=they were declared surplus and later on were adjusted In vanous dlrectorates,

lwhlch was detrimental to t‘welr rights In ‘terms of monetary beneﬁts s the

-Ialiowances admisslble to thern In thew new places of ad}ustment were less than ‘

Il
‘the one admisstble in -civi sec_retartat. Moreover, thelr sentorit_y was also affectéd’
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A e
Lo _,I_.-:from prdvinciai to iocai govemments as EUC"\, the appeiiarrt_. service in erstwhiie

as they were placed at the bdttdrn of senio

r’ty and thelr prdmotions, as the

, appellant appointed as Assistant is sill, working 35" Assistant in 2022, are the .

' factdrs, which cannot be |gnored and which shows that Injustice has been done to

the appellants. Neepless tw mentlon that thrl respandents failed to appreciate that

s the Surpius Pool. Pollcy-ZOOl did nat appiy ‘.o the appeiiants since the dame was

Jdi

;:' resultant - re-structuring af governmenta‘ ofﬂces under the devdiution f

I Bl

L FATA Secretariat (now merged area secretariat) had no nexus whatsoever with'

the sarne, as nelther any depai‘trnent was abolished nar any post, hence the

surplus p

Balicy appiled on them was totally Iller_:i_ai. Moreover the concerned
tned counse! for the appeiiants had added to thelr miserles by 'cdnteating their
cases In wrong forums and to this effact, the supreme court of Pakistan in their
case In clvit petition No. 88472020 had also noticed that the petidioners belng
pursuing thelr ren'iedy hefore the wrong forum, had wasted much of thelr time
" and the service Tribunal shall .\Lls'i'-i‘ and sympathetically consider the question of
delay in accordance with law Te this effect we feel that the delay occurred due to'
 wastage of tme before wrang forums, but the appellants rontinuousty contested
thelr case without any break 'for getting justice. We feel that thelr case was
already spolied by the respondents due to sheer technicalitles and without
touching merit of the ease The apex coutt Is very clear en the polnt of imitation
that cases should be considered on marlt and mere techolcalltles fncluding
Imitation shall aot debar the appellants from the rights accrued to them. In the
instant case, the appeil}ants has a st_ro‘ng case on rderlt, hence we are Inclined to

.condone the delay occurred due to the reason mentioned above.

(11 We are of the conslderad opinicn tha.t the appellants has not been treated |
‘i accordance with law, 8s they were employees of administration department of

the ex-FATA and such stance was accepted by the respondents In thelr comment.

: "-.': speci,ﬁcally made and meant fnr dealing with the trensition af dlstrlct svstem and o
of ndwer5; 1

i |
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,] A “submitted to the Righ-Court and the High ToUM vide judgment dated 07- 11—2013 3 -

. declared them clvil servants ard employees of agminlstration department of ex-
' L \FATA Secretarlat and reqularlzed thelr services agalnst sanctioned posts, desplte
H

} - thev were dec!ared surp!us. They were. discriminated by not transferring thelr -

!servlces to the establishment and aomlnlstration department of prouinclai‘_' i

) P 1. l
. . 3. . .

' government on the analogy | of other ernpioyees transferred to thelr respectlve -

departments ln Drovlnc!al government end in case of non-‘a\rallablliwl of !post :'.-7:‘-3":‘.-! gy

";f. F!nance departmem was requlred to create posts ln Est-ab!ishment &_-‘.‘ S

e Adrn\nlstratlon Department on the analogy of creatton of pos‘ls In other'j:":.' S

Adm‘.nlstratlve Departments s the Federal Go\Jernment had granted amount of Sk

ffllion For @ total strength of 56983 posts lnciuo!ng the posts of the' o
!

Tappeliants and declaring them surplus was unlawful and based on malafide and

.. on this score alone the l_mpugned order Is ilable to be set aside.' The correct

. course would have been to create the same number of vacancles in . thelr -
<. .. respective department Le. Estahiishment & Administrative Department and ta
post them'In thelr-own department and }ssues of thelr senlorib,-/prornotlon was

: 'requlred to be settled In accordance-wlth the prevalling law and rule.

~er

12, We have obsewed tnat grave lnjUStice has heen meted out to “the
appeﬂants in the sense that after r:ontesttng for longer for thetr- regularlzatlon and |
finally after getiing reqularized, they were " stll deprlved of the servlce
i ' 'stn.lcturelrules and creatlon of posts despite the repeated directions of the three

member bench of Peshawar High Court in its jud'grnent doted 07-11-2013 passed

in Wrlt Petitlon No. 959'/2010. rhe same directions has still not been Implemented -

and the matter was made worse when Impugned order of placing them In surplus
pon! was passed, whlcﬁla directly affected thelr senlority and the future career of

" the appellants after putting In 18 years _of service and half of thelr service has

‘already been wasted In titigation.

|
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In- vlew of the foregolng ols:usslor., the instant appeal alongwlth

cnnnected sarvice appeals are accepted. The Impu;,ned order dated 25-06- 2019 Is '- ' " 1)

set aside with direction to the riéioondents to adjust the appeliants’ In their
respective department i.e. Establishment & Administratlon Department Khyber'
. .

Pakhtunkhwa agalnst thelr respective posts and In case of non-avallabllity of

posts the same shall be crea;ed for the appeuanls on the <ame manner, as were

created for other Admln,stratlve Depar’cments vide Finance Department -

‘notlf‘tcatlon dated 11-06-2020. Upon thelr adjusrment In l:helr [espectlve j )

. department they ‘are hetd ant!tled to all concequential beneﬂu; The lssue of thelr Crenk

| senlorlty/promotion shall be dEa“’. wlth In accordanca wlth the provlsions-'-;:;'_-"v'-""

‘ contained ‘In vl Sawan; hct 1973 and Khyber Pakhtunkhwa GovernmEnt'ﬁ"""_-

o] Servants (Appolntmen* Promotion & Transfer) Rules, 1089, partlcu!arly Section-
e

- t 17(3) of Khyber Pakhtunkhwa Government Servants (Appolntment Prcmutlon B ‘

e Transfer) Rules, 1989 Needless to menuon and Is expect=d *hat In view of the

ratlo as contalned In the judgment Htled Tikka Khan and others Vs Syed Muzafar
Hussaln Shah and athers (2018 SCMR 332), the senlority would be determined

accordingly. Parties are laft'fo bear thelr awn costs. Flle be consigned to record

" room.

ANNQUNCED -~ .
14.01.2022 '
(AHMABrSUETAN TAREEN) ' (ATIQ-UR-REHMAN WAZIR)

CHAIRMAN |

MEMBER (E)
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HONORABLE KHVBER P AI(I—]TUNKHWA SERVICE

L ’IRIBUNAL

“InRe_: '
| ..Execizqozz:l P‘e'.ﬁ'tion No.___ /2023
: In Service_ Appeal No. ‘].'22’7/&020 -
'Decidéd c;n: 14, Ql. 2022

, Naeem Munir 5/0 Munir Masih R/o Swati gate, Mohallah Uneed -

Abad No. 02, Tehsil and District Peshawar

(PETITIONER),

y Versus.

t

1. The Coyelmr_r{e'nt‘_of- Khyber. Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.
1 .

2. .The -Govern.ﬁieﬁt of IPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,

: Peshawar,

'3, The Government of IKPthrough Secretary Finance, Finance,

Finance department at Civil Secretariat Peshawar.

4. The Government of KPthrough Additional ‘Chief Secretary
“Merged Axeas, Office at Warsal Road, Peshawar.

(Respondents)

EXECUTION PETITION TO GTVE EFFECT & IMPLEMENT
THE TUDGME?\IT G)F THIS - HONOURABLE TRIBUNAL
DATED 14 01-2022, UI’ON THE EXECUTION PETITIONER




I SE———

'-Resgetf.full{x SheWetiL _

That the penncr.er eavnestly craves the perm ision of the Honorable

¥ Semce Tnbuna_ to submit as ‘md py:

-

e

Cta

THAT' the peﬁtianer was® appcin*:éd'asl a Sweeper {BPS-1) against' the

- vacant post vide natification dated 21-10-2016.
' Copy of appoinbnent orderlis.Annex'ure-A._

That along with the petitioner a total number of 117 employees

appoiri'ted'lby erstwhile FATA Secretariat' were declared as suri:l'us

and " placed them in surplus  poel of Establishment &

Adminiskrative Department vidz crder dated 25-06-2019, and for

thieir f_u:rther.adjusl:ment;’placément w.ef 01-07-2019 by virtue of

which the civil servants were adjusted in the Su.'r'p]us_ pool of

Establishment D ,partme it and Administration Department.

Copy of Notification dated 2‘5-06-2019_ is Avnexuré-B

“That an appeal was fueci in tlus rebcad before the Honourable .
Service 'I‘nbunﬂl and 'the same.was heard on 14- 01-2022. The said
dppeal was ac;e“ﬁea, and subsequently, the impugnec notification

* dated 25 06-2019 ‘was sgl- aside, and directions were given to

: respondent i.e the concerned auﬂmnhes, to adjust the appellmts to’

 their respechve departmants.

Copy of the Service Appedl No. 1227/2020is Annex-C

That along with the aforementioned -directions, the Honourable

Service Tribunal rmclu ed that upon acl]usl:mcnt to their respective

department,  the appellan!_qs-wou.ld be entitled all consequential

. benefits. Moreover, fat the issue of seniority/ promation would be

~dealt within acrordance with the prcavisions contained in Civil

g SErvantc (appomtmf*nt promotion and Transfer) Rules 1989, anclin

_ the: “mw of the ratig as cor lt-um.d in the judgment titled Tikka Kabin

& other vs Sved Muzafay IT.u_ssam Shah & others (2018 SCMR 35’3‘},

- the seniority would be determined accordingly.

That the Honouzable Tribunal rendered its judgment dated 14-01-

2022, but after the lapse of abiout three months, the respondent did

l




Tr 1burml

o Copy of [ne ju dgﬂ'ient dated Lfio-d“ -‘.022 aas been Annex-0D

: r'"”hat fluc to the inac tion of the responu\.nls to comply with the

divections of tha- Fonourable ‘%ervxce Tribunal, post lapse of 3

munths, an execution pedbon no. 950 . of 2022 ‘was filed in this

regard, and the same was decided affirmative.

That the ]Ldg*rtem dated 14-01.2022 rendeled by the I—Icnounble

Servu:e Tribunal is also applicable on those civil servants who were

" nota parl: of the said nppeal,— because judgments of the Honow able

Serurce should- be treated _as fudements _in rem, and not i

personant PcFerencL can be SI.VEH to the relevant portion of

-_ ]udgment cited2023 :,cwm pmduced herein below:

“The learned Additional A.G, KPX :_1Ii'gucd that, in the order of the KFP |
: ISermce Tribunal passed in Apuczﬂ's Nos, 1452/2019 md 24872020,

relinnce wns pluced ont ‘the order padscd im the lemrned Peshnwnay :ngh

Comrt i Writ | eﬁpun No.- 3162- /2019, il was simply dismissed

with Hie ousemr'hmﬁ tHhat the writ uehim,t wns 1ot maintainable itider

- Ar hcic 212 uf the Conshihubon, h ence the reference wnos mmnterial. Tn.

- Hns cgmd e a2 of the flrm view thet if n learned Tribunal decides aity.

qucstaan of law by dint of its mdgm:'nt the said judgment is alkonys.

bented s being i rem, and not 1 personnnt. If in two Judgments

delivered in the service ﬂppml’s the reference of the Peshmwonr High Court
frdgmeitt has been cited, it does viof nct to washout the effect of the

judguicnts vendered in the other service nppeals which have the effect of a

Judgiient i venn, fn ﬂw cose of Homeed Alditar Niazi v, The Sccretary,

Establ rshmcm‘. Dmsmr - Government of’Pnfnstnn nnd others (1996 SCMR

~ . 1185), Hus (ﬂ.m wihile w:m.uimg tm cose to the Tribunal clearly

abserved thal if e Tribunal or His Court decides n point of law relnling

&

o the teenes of service af cinil serunm whxch cavers not only the case of
. the m'uff seruant ‘mim i;’tinnim, m.:f‘-nlso of other civil serunnts, who may

. have not iakei-any Ir*gri p.acccr’t. £5, 1n such it case, the dictntes afjuslfcc

m:d rules of goorl 2 gouz FHANCE m:l-fnnd Hml the lLenefit of H ﬂbrmc

: _;L;dgmmﬂ he exh’ndcn to abher civil servaits, wia may 1ok be partics to

the abous Litigntion, insterd of csr:':pcih.ng. Hren to npproach the Tribunal

or any oiher legal forum.”




8. Thal relying upon the judgment of the Flonoura

ble Supreme Cotirl,
the executisn pekitioner wwoiuld also be subject to the judgment .

- dated 14.07-2021 renderad by the Honourable Service Tribunal,

- since the above mentioned judgment of the Supreme Court would

- be applicable orv alf Courts sub-ordinate to it. Reference can be

givenito Article 189 of the Constitution of Palcistan, 1973, for easy

reference, produced herein below:

© “Decisions of Supreme Court binding on other Cowrts

189. Anly decision of the Supreme Court shall; to the extent thnt it decides

- guestion of law or is tnsed upon or emunciates a principle of Imw, be

'b inding on all other courks in Paldstan.”

. ‘That the jucigmen‘: of tlie Honourable Service tribunal cited 2023

SCMR 8, wlmére}oy, the essence of Article 212 of the Constitution of
Pakistan, 1973, was hilfilled, by observing that any question of law

“decided by the Service Tribunal shall be treated as Judgment in

© rem, and net in persoham, In order, to give force to the judgment of -

2 .
“the Supreme Court, the execution petiioner may also be subjected

to the judgmeﬁt. rendered by the Honourable Service Tribunal.

Reference can be given to Atticle 190 of the Constitution of

. Pakistan, 1973, for easy reference, procuced herein below:

10.

“Action in wid bj‘ Supreme Court

190.Al executoe nnd judicinl muthoritics throughout Paldstan shall nct in
aid of the Supreme Court.”

That the execution petitioner now approaches this Honorable
Tribunal for directions to implement the judgment dated 14.01.2021

in the larger interest of justice and fair play.

__P.ray. er:

1t is therefore -most humbly prayed that on the acceptance of this

t:etitiﬁn, may it pleasc this honcrable tribynal to so kindly divect the

“implementation of jﬁdgmen_t dated 14.01.2022 in Service Appeal No.

122_7/‘2'622' tited - Hanif Ur Rehman vs. Governmant of Khylber

Palchtunkbiwa throegh Chief Secretary on the Execution Petitioner, ary
other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may alse be given.




— - .
., AN v

Exef:ul:ion Pedtioner

- Throu gh

{ALI GCHAR DURRANT)

Advocate High Court

0332-9297427

ldmncliep:oh@valmo.com

. SHAH | DURRANT | KHATTAK
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- BEFORE THE _
FIONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In F‘.e:
Execution Pétition No._ /2023
" In Serviée Appeal No 1227/2020
: Deci;.le.;*l'c‘m: 14. 01, 2022

}

; - ‘Naeem Munir S/o Munir Masih R/o Swati:gate, Mohallah Uneed
S | . - Abad No. 02 Tehsxlan DlsmctI’eshawar
' s ' (PFTI‘T IONER)
' i - Versus

The Government of Khyb'er Pakhtunkhwa and others

¥ : (Respondents)
AFFIDAVIT OF,

I, Naeem Munir 8/o Munir Masih R/o Swati gate, Mohallah
Uneed Abad No. 02, Tehsil and District Peshawar, do hereby
solemnly declare and affirm on oath:-

I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the '
enclogsed writ pehhon are true and correct to the best of my knowledge

: , and behef .

‘Deponent

CNICH#
Vo s ldent{ﬁetl_by:-

ALI GOKAR DURRANT"

'-1." R "Advocate High Cout ’




Amwc, ‘

\-"f

E:\ccutlon Pulmon Nag.7 l 5/2023 in Sewm Appeal No. 1227/2020 H:
| '_ - titled “Wa’we-..d_U_lhh Shah Vs. Government of Khyber
H__H_ 'm-'_'-._;_..._“' e e i e < JDakDEUK WA
ORDFR

9™ Iuiy. 2( lu]y 7074 Kalim Arshad Kh‘m, Clmrnmn' Leamed counsel for the

C =Mutazen Shah ™

pg,l:itionm’p'reseﬁt, Mr. Muhammad Jan, District Attorney for the

respondents present.

20 - The matler has been received from the Single Bench of Ms.

Farecha Paul, i'e.amcd .Member.-(Execut'ive). Special SB -of the
un'cliell'sig-ned (Chaii'nlmn} Q_gs constituted.

3..- .Tlgis.app.hc_a\tion is for in’ipiémlc_:ntation of judgment dated
1?1’.01._202‘2,_ pias;sé:a' in s_élzvicg Appéal No.1227/2020 titled “Hanif
U.l..-‘]ie.hﬁ-'l.a'n Vs C.‘;-_‘:i{_zern.n{ent of l(lﬁj;bér Pakhtunkﬁi;va” wherein, the
pet:tloner wasmjlt pialty .The; _Iea'rlnc'd_ counsel informed that the
p.t'_ati.ti'cmei‘ has'_'ﬁle‘c_i 'd.a_.balrtmcén'tal' appe'al:. Since the petitioner has
hi]ﬁéclf -'silrndl'_tane'-iausi y 1'es.01'_‘teci t:o the provisions of Section-4 of
the I(hyber Pé.khttlinls:h\;va Sew'licelTribunal Act, 1974, therefore, let
him ﬁ[e. Servié:éA@eai be'f’oz't.z this Tribuﬁal. Disposed of. Consign.

4. Pronounced in open Cowrt at Peshawar under my hand and

srjza(lof the T;'{bu;zf./ on this 9" day of July, 2024.

Kalim™ATs
Chairman

: TR AP,

l-\ln) ey 1Tt

Sec vigw l'rbl‘rtrrut‘
I’mhawuf‘

Date of Preqenumon 0{' .*'\mhm* nn ﬂl/_/:)lﬂﬂf.

' Twambcr of Words —-=. -

' Cupymg TEG —
Urg:m e

T(‘llt..l it

: Naime Urfv.-;-'-_-_-,__-,_, i




Departments vide Finance Department Notification dated 11;06.2020..."

To,

The Chief Secretary,

Subject: APPEAL FOR ADJUSTMENT 1N CIVIL, SECRETARIAT AS PER SERVICE TRIBUNAL JUDGMENT
DATED 14,02,2022" o _ .

Respected Sir,

2 Some of the officials filed tase in the Court and the Hon'ple Service Tribunai Khyber
Pakhtunkhwa Passed a Judgment dated 14,01 2022 and set aside the ahove Surplus Notrﬂcatroni
Operative part of the Judgment is reproduced as under (Page-14 of the judgment);

adjust the appellants In thelr respective department i.e, Establishment
Khyher Pakhtunkhwa against thely respective posts and In case of non-
shall be Created for the appellants on the Same manner, as were cre

& Administration Department,
availability of Posts, the same
ated for other Administrative

3. . Inpursuance of the above judgment, | am also entitled to be adjusted in Civit Secretariat, Khyber

' Pakhtunkhwa Peshawar.,

Faithfully Youyrs

Naeem Munir

Sweeper (Ex- FATA}

0328’0%’7427
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