Court of

FORM OF ORDER SHEET |

| . : . Appeal No. _ - 1510/2024

S.No. Date of order
proceedings

- Oréér c_)r_t;t_h-(.%r-pr(ﬁceedings with siéﬁature c)f.judge

1 2

1- 20/09/2024

£30.09.2024. Parcha Peshi given to counsel lor the appeliant.

The appeal of Mr. Remesh Das resubmitted today
by Mr. Ali Gohar Durrani Advocaic. ft is fixed for |

preliminary hearing before Single Bench at Peshawar on

By order ol the Chairman -




Cagn

The appeal of Mr. Ramesh Das received today i.e on 04.09. 2024 is
incomplete on the following score which is returned to the counsel for the
appellant for completion and resubmission Wlthm 15 days.

I- Copy of departmental appeal (s not attached with the appeal bcf

placed on it. B
2- In order dated 25.6.2019 the name of the appellant he-highlighted.

No. '731[ /Inst /2024/1(PST
Dt. /?\/57 /2024.

FFICE ASSISTANT
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR.

Ali Gohar Durrani Adv.

High Court Peshawar.
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. Ramesh Das Versus . The Government of Khyber Pakhtunkhwa

and others ' . .
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7. | and Order dated 09:07.2024 . 3 ’}— - 9 ?
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T ' BREFORETHE |
N FIONORABLE KHYBER PAKHTUNKHWA SERVICE

L Rame_s__}_i Das, Sweeper (BPS—l),__E’stablishment & Administration
| Department Civil Secretariat, Peshawar. |

(Appellant)

Versus

1. The Government of Khyber Pakhwnkhwa chrough Chief Secreary,
- Civil Secretariat, Peshawar,

2.. The - Government of Khybet Pakhmnkhwatheough — Seeretary
Establishment, Establishment & Administraton Depactment Civil
Secretariat, Peshawar,

3. The Governmeit of Khyber Palhtuakhwathrough Secretary Finance,
Finance Department, Civil Scereiariat Peshawar.

4. The Governmert of Khyber Pakbtunkhwathrough Addiitonal Chiet
Secretary Merged Areas, () ffice ar Warsak Road, Peshawar.

(Respondents)

 APPEAL__UNDER SECTION 4 OF THE KIYBER

P AKIITUNKIIWA SERVICE TRIBUNALS ACT. 1974 FOR

- ADTUSTMENT/PLACEMENT W.EF. 01.07.2019 OF_THE

- APPELLANT [N _HIS RESPECTIVE DEPARTMENT AND

‘1DmWEWHE&MMWMWﬂmRmmmWOF
THIS HONOURABLE TRIBUNAL DATED 14-01-2022.

R.espcétfully Sheweth,

‘That the appeliant carnestly submits as under:

1. That the Appellant is 2 law-abiding citizen of Pakistan and also hails

, from a respectable famdy. Thawhe appellant was appointed as 2
| . Chowkidar {BPS-2), agaiast the vacant post vide nodfication dated 12-
01-2004. |

L
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'Copy of appeintment order is Annexure-A.

That along with  the appellant 2 ol number  of 11T

cmplm-;ccsnppointcd by ersewvhiie FATA Secrewatiat were declared as

':}u'rph.ls_:md placed  them in simplys  poot of Tstablishment &

-_f\d_nﬁnjstmr._ioﬂ Depastment vide order dated 25-06-2019, and for theit
further "ad]us_:mcn_t;’]31:1c;zn11:1'111' w.o.£01-07-2019by virte of which the

Ceivil - servants welc adjusted in the Surplus pool of Establishment

" Depaitment and Administeation Department.

Copy ,ofl_\lodﬁ'cution dated 25-06-2019 is Annexure-B.

. :That an nppt‘::ﬂ was filed ir this'_ntg:wd, hefore the Hanoumble Service
g 'l"i:ibu;".';ﬂ atic the: same was heatd on 1&-_!1_1-2022. The said nppc:ﬂ Wwas

i{ccc[itcd,' ﬂnd&gbﬂ:(.;‘d::ﬁd}n the impugned notfeadon dated 25-06-

9019 was set-aside, and directions. Were given o respondent i.e.. the

concerned authotities, o adjust the appellants o their respective
depattments. ' '

Copy of the Service Appeal No. 1227/2020is Annex-C.

That .-.ﬂong with the aforementioned dircctions, the Honourable
Service “Trtbunal repdered that upon adjustment to cheir tespective
department, rhe appeliants would be entitled T all consequental
benefits. Moreover, that the issue of scnioljr.y/pmmotion would be
denle with accotdance with the provisions contained in Civil Servants
(Appointment, Promoton and T'ransfer) Rules 1989, and in the view of

dhe ratio as conrained in the judgment itled Tikka Kahn & athet Vs

Tilcka sahn o D25 —=

Syed Muzafar Hussain Shah & others (2018 SCMR 3372), the seniority

would be determuaed accordingly.

That the Honourable Tribunal rendeted its judgment dared 14-01-
2022, the ﬁppn:l'lanr. sought the implementadon of the judgment in his
respect also; but to 10 avail. ' .

Copy of the judgment dated 14-01-2022 has been Annex-D.

_ That the judgment heing in rem, and not personam, the Appellant
~approach thig gribunal fox secking implementagon of the judgment

: . N » - | . . v : - - N s
directly in  Bxecegon Pedton, - The Hxccution Pedrion  fot

implementation of the judgment dared 14.01.2021was disposed off

vide ']udgrm':m: dated 09.07 2024 by this Honourable Tribunal wherein

the ;‘up-]_nizilmil‘_ was allowed 1o file a service 1'1ppc:ﬂ (or the redressal of his

grievance as he Wis not o patty to the Appeal No. 122772020 dated
14.01.2022. | N

Copy of the Execution Petition and Order dated 09.07.2024 are
Annexures - B & F.

Now the appetiant approaches dys Tribunal on the Eollowing grounds

amongst othets.

.Gl‘.gll.lﬂ._dS:




Because the "unpugne

notficadons are based  on

“disciimination zs s cleaddy laid oucin the facts above.

That the judgment daied 14-01-2022 Lmdclcd by the Honourble

Service Trbunal is also applicabic on those civil servants who wete not

.4 part of the suid appen), becruse judgments of the Honourable
_ Senncc should. br’ treated as rudomem': in _rem, and not in

. Dermn AT, wf:rc.u chey settle a poing of faw in respect of the same

- set pf civil, SELyAnts. Reference cin be given to the relevant portion of
- judgment ciredZ 2023 SCMR 8, pLoduu d herein helow:

'rf\‘l.ffln’.‘.f&a,’_‘h‘é(f -r’ldé:’;'(fm;f.r[ AC., KPK arg-md that, in the order of the KP Servive
Tribunal pasied in /’p{‘)ecu, Noy, 1452/2019 aud 248/ 2020, reliance was

J,,.c.wﬁ’ on the order pasisd .”Jy the learned Peshamar Hiphy Court in Wit Petitina

No. 3 3162 P/ 2019, whichs wes singply dismisred with the observations that the writ
jw!z!m;. wey 1at e tainabile under Article 212 2 of the Conshitition, henee the
refereace was inmateriad, [i this mrcw’, W are af the firm wiew that if o learned

Tribunal dusédes any guestion of lais fg dint of its judgment, the seud judgment 15

“etlm) Jrr treated das being i iy, and aot [ persondn). I7in nwe jidgmients delivered

i dn the service :m':m;r the rferense af the Peshamar High Court judgnment hai boen

cited, it dacs wol act lo washoni the effect r_?/ the judgments rendered in the othber
servive appeals which Lave tie effect of a judgment in . In the case of Hameed
Alkehtar Niug v. The Sewretar, Ertoblishment Divisior, Governnent of Pakséstan
and others (1996 SCMR 1185), this Court, wibitle remanding the cave fo the
Tribunal clearly observed fer.‘f._.!:f'_fby Trbunal ar thiv Conrt decides a point of law
refating fo the terms of service of a civil servant which covers not only the case af the
wnil servan: who litigaied, but alve of ether il servants, who -,way hare not taken
any fegal prﬂapufmw, in siich o case, the dictates of justice and rules of good
porernance depiand that e borefil uf the aboie ;r:r@;;mn‘ b exctended to other oivil
Servants, who may wol by parties to the abowe Litigation, instead of compelling them

to approacls the Tribunal or any other feped fornm,”

'Th’lt the 'url sment dnt'cﬁ 14-01-2022 rendered by the Honourable

Service Limum is also applicable on those civil servants who were not

a part of the said appeal, because judgments of the Honouralle

Service should _be treated as  fudgments n_tem, and_ not in

personmu._ﬁcfercncc can e piven o the relevant porton of judgment
cited2023 SCN ptec‘uccd hereid below: _ .

“The learned /Jrr'(’:frrmm AG., KPK argued that, in the order of the KP Serruce
Tm’m;mi passed m /‘pp"w’r Nose, 1452/2019 and 24872020, reliance was
[me.z.ff o’ “the arder passed by the learned Peshawar Hig ieh Court in Writ Peittinn
Nﬂ 3162-P 2019, Tw&zw were sipply desnrissed with the abservations that the wiit

- petitian way, noi matilynable ander Articke 212 of the Constitution, lence the

© refercie way immaterial T this regard, we are of the firmt view that if o learrned

Tribunal decides aigy question af feww oy dint of its judgnmet, the suid fudgnicnt is

' m’wz.fyt freated af being in e, and #0f 11 personai. If in twn judgments defivercd

in the servise appeals the rference of e Peshaar Fligh Court judgment har been
cited, it daes not et to washont ;Lﬂy-c_?[; ol of 1 Judpments rendesed i the other
sorvice appeals wiih bare the effoet of a ;.ffdy:,'u;rf i yemn, Tn the case of Flameed
Adbbstar Niasé 1. The Seoreiary, Fistabli vhmrend Divicion, Governinent nf Pabirtan

and others (1994 5 CMR 1785), thiz Conrt, while remanding the case o the

' '.\-'.'if‘ :".Si"-“' . e %‘J‘E"
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Tribunias eleariy whsoreed ol :'f‘ i “Drthial g thic Conrt decider o point of haw
refating to thy teprny of vervice o] o conid sorvant which wovery not ondy the case of the

siid servenst whn Fiigaied, buet alto of atber civel servants, who may have nol taken

any legal precesdivgs, wosch o cosy, e dicates nf justive and rules of good

poperiee demand that the tenstif of the. above Jredgment pe exctended o ather cined
servants, il may ol be prst *u to the abeve filigation, inxtecd of :,m;.;m-f’fu{g them

to :{p_prm'z’: ihe .I'm’/mrm ar m,, adinr fcg.!. fm,r,w

That. the applicant is relying ‘upon” judgment cited 2023 SCMR 8,

g \vheu.bv the cesence of Article 212 of the Constitution of Pakistan,

T

.

. 1973, was fuitilled, by oaau"mg that 'my question of faw decided by

the Service Tribuaal shall be treas ted as Judgment in rem, and not in
persnmm In neder; o give: f‘mn, to *he judgment of the Supreme

Cout, tirg applicant may siso be mb]ect\,d (o dhe judpment tendered by

the Horourabie Service Tidbunal.

Because blatant diserimination has been committed in the adjustment

of the appeliant as compared ‘other similatly phced cmployees of

crstwhile  FATA Secperariat  have  Been  ad; iasted  in chiffevent

depastments of of Khber P,:.iLhLL.ﬂ\hw,L Civil Secrerariat

B‘ccauaé_tipc Appellant has been ueated illegally, unlawfully and against

the spixit ¢f the law.

Because the Rights of the Appellaat ace secured under Article 8, and
the entirety of Part [l of the Coesttudon of the Islamic Republic of
Paldstan, and its redress falls solely within the ambit of Acticle 212 of
the Constraton of the Islamic Republic of Pakistan, 1973, and lie with

this Honortalile Tribunal.

Because the sight to duc process as pet Article 10-A of the

Constinution of the Tshimic Rzpublic of Pakistan, 1973 is being made

' rcdundﬂm in Jm instant case agamnst the Appellant. The right 1s

absolute and c:mnor be done away with and it necds to be taken as

liberally as possible as per the dictum laid by the Honorable Supreme

Coutt in PL.D 2022 SC 497.
“Incotporation of the right to 7 fair trial and due process by
Article 10-A in the Constitution as an  independent
fandamental right underscores the constitutional slgmﬁcmcu
of fair irial and duc proces s and Lke other fundamental rights,
it is to receive a liberal and progressive interpretation and
enforcement.”,

o ot

Because the FHonormble Supreme (‘omt of Pakistan in the recent

judgment in justce Qaz Faez Isa case has held in uaequivocal terms

thar even the highest of offices ate not to be denied the fundamental

riglit:a so guaranteed by the Constitution. The judgment is reported as

PLD 2022 SC 119 and lay as under:



taelidiene o Todan ¢ . Tolade court | jand i
including a Judge of the highede cours in the land, is above

s aame time, no one, including a Judge of the

highest czust in the land, can be dented his right to be dealt

with in wecordance with laws 1o mntters bite i the cikizen

happens to hold a tigh sublic office, be it cqually subject to

and eatiiled w the protection of law.”

The iudgment referced to above further lay clear that the principles of
natueal justice are fo be met noevery circumstance in the following
reLms:

“After recognitidn' of the dght to fair trial and due process as
a  Fundamengal dght by insecdon of Are. 10A in the
Consttution, violation of the principles of natural justice,
" which are the necessary components, of the right to fair trial
- arid due pmccés, is now to be taken as a violation of the said
‘fundamental tight as well.”

These principles ate tme and again reiterated by the Honorable
“Supreme Cowrt and have tbeen recently held of immense value in

PLD 2021 SC 600 i the Eol.lowing words:

“Constitutional guarastee of the right to be dealt with in
accordance with law, under Atc 4 of the Constitution, 18
available not O:"_'i.’_f. (O cvery citizen of the countty hut also fo
“gvery other person for the tme being within Pakistan, Said
constitutional guarantee cannot be currailed ot limired in the
case or marrer of any person whoscever he may be and

whatever the alleptions against hinmy may bhe”

. Because the.actions cn patt of the respondents seriously aze in the
negation of the Corshmcon of the Islamic Republic of Pakistan, 1975

and the Civil Servants et

Because the Fundamental Rights of the Appellant have been violated in
relagon to Article 4, 8, 9, 18 & 25 of the Constitudon of the Islanuc
chublic of Palistan, 1973. The said tights flow out of the Constitution
the texms and conditions of service of the Appellant and this Hanorable.
Court being dhe custodias of the Fundamental Rights of citizens of
Pakistan, a5 well as the protection afforded by the Consdtution of Islamic
Republic of Fakistan 1973, is why d.mf:'.-'\ppeﬂnﬁt seeks the redeess of their
grievances.and 0 end the ordeal the Apptllant is going through due to the
illegal, unlawhul and dn}_n!-s.t acts and inaction of the Respondents.

Because the Appellant has got the fandamental right of being ueated in
accordance with lmv but the reatment meted -our to the Appellant is on
consideration nther than legal and he has been deprived of his rights duly

gudranteed to hirn by the consrirudon of Pakistan.



m. Because the appelian: has not been treated in accordance with law, hence
his rights secured nd guazanteed under the Law ave badly violated.

Because the Appellant crave for leave to add further grounds ar the time
of his oral arguments before this Horble Tribunal highlighting further

‘contraventions of the previsions of the Consumuon & Laws which
advetsely affected the ;\pp:.lhm

Prayer:

1t is, therefore, most humbly prayed thar on the : acceptance of this appeal,

this Fonorable Trbunal may so kiadly declare that the nodfication
whereby the '1ppt.ll'mt was declared ro be in the surplus pool, and which
has already been set-aside by this Honomblc Tribunal, vide its judgment

dated 14.01. 2022 in Service ‘\pp..'d No. 1227 /2022 tided Hanif Ue
" Rehmanvs. Gover unent of Khyber P'll}"'tunl\hwq through Chief Secretary,

Le also declared illegal to the extent of the Appeliant and the appellanc may
so kindly be adjusicd/placedin his respecdve department W.E.F 01-07-
2019.

Any Ot}'_lcr_" relicf that this -Flonorable Tdbunal may deem fic and
appropriate may also be granced. Dus

}' 25 2
Through, - (\é.\.

o ‘ (ALI GOHAR DURRANT)
~ Advocate Supreme Court
0332-9297427

khancligpohar(@yahoo.com
SHAH | DURRANT | KHATTAK

Ap pS
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BE FFORI: T[-IE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL

Teem. Bt — i — bt g - - - Arrm—

- Service Appeal No.__ /2024

Ramesh Das, Sweeper (BPS-1), Estabhs[unent & Admuustranon
Dep'utment Civil Secretariat, Peshawar

(Appellant)

Versus

The Government of Khyber Pakhtunkhwa and others
' (Respondents)

AFFIDAVIT Of,

1, Ramesh Das, Sweeper (BPS-1), Establishment & Administration
- Department Civil Secretariat, Peshawar, do hereby solemnly declare
and afﬁ-rm‘on'oa‘th:- ’ |

* Tam personally conversant with the facts and circumstances of the case

- as contained therein and the facts and circumstances mentioned in the

enclosed writ petition are true and correct to the best of my knowledge
and bellef

Deponent

: . 3. CNICH# | P32 1-
@f’“ =
Iden S ’
&

AL GOHAR ] DURI;ANI
Advocate Supreme Court
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| | . . BEFORETHE
- HONORABLE KHYBER PAKHTUNKHWA SERVICE
. | "TRIBUNAL
~ Service Appéal l\_'Io. - J2024

. Ramesh Das, Sweeper (BPS-'I), Establishment & Administration
Department Clivil Secretariat, Peshawar.

(Appcllant)l

Versus

1. The Government of Khyber ‘Pa.kh_tunkhwa through Chief
-~ Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peéhawar: '

3. The Govcmment of I(Pthrough Secretary Fmance, Finance
Department, Cl\’ll Secretarlat Peshawar.

4. The -Govemment of I(Pl'hrough Additicmal Chief Secretary
- Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

Appellmt

Throagh, (\&

(AI 1 GOHAR Durumm)

Advacate Supreme Court
0332-9297427.
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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J i R following term & conditions - i o
R IS ) . L
T da N i AM
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voed e e L BPS-1 | bay (1870-55.3520)
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. ' .' . . . N
. L Annual {ncrement will fye adtilissible wier comaletion of angewer of
' "L survice I : . : '
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. T4, Conveyung Wkvwanee ax per Cioveramenm mfes,
.' f s . .5, P‘l'uusq Rent affowanee (Ax per Guvernnien Rules)
¢ 1, 1 4 L ' \
’ [‘ .;: H 1! 1 g .
N 4 : 6. il.envu. TA/DA and medical allowane, s per Cinng: Kulus)
o, .
* , , ' 7. Natice period for lerminatio of conrier s T mahs notice or puey
LR I months salary in fiey therenf, "
‘ 8. Beneviien Fund:- Sune facilities ts nlimissible {0 Buv e
1 \ o . - Servangs, ‘ ’ . .
j : 9, Cuntrrhgm.ny Pr?wd'cn[_l-'m:d:_- Seo ul minfinm of pay by the eniplinyees
. ind 8% contribistion hy i Craverunien|
. : -! b “. e
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No dS}E-};(‘l‘ﬁ-IQ/ = 3 3 L{ o

Dalcd_]_l/ 1/2004
Copyto -, . '

Director lrr'd: Hydle Power
De, iy Seeretary {Finance)
AGPR (Sub Oﬂlcb Péshawar) :
Section Oficer { Budget & Accounts)
Section ORicér (Audit) -

* PS to Secretary to Governaor:
Bill Clerk (Adimn Wing)

Indrwdual cancerned,

_;slrpu.n.cd peried, ms .tppnmlmcnt nrdcr Wi

ot
._nny .:ppumll.
alnml {ulm.t.ﬂul

., |-
._:‘

Sei/-

T“ID_B_]-SEI'I.? 'S?:ci"f?:":ii‘j""{'}\'fl;li\ﬁj

A shammad Al
Section QNicer (siaby):
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L Ni RO{O&M H'.'&AI)!J-IHQ!H'J:.
JOFATA wiih Khyher Pakhiunkiwn,
- follawing 117 employees appointed
<o Uwaninthe Surplus Pool off I'Inlnhltl

]
1

GOV, OF KIHYBER PAKITUNKITWA
STABLISHMENT & ADMN: DEPARTMENT
AREGULATION WING)

Umied Feshnwnr, the 25% dune, 20y ©

P W

I pirsutes ol inicerutlon und: merger nf erstwihille
the' Compuienl Awtiority s plensed 1o declire the

by emiwhlle FATA Seerelarim og “Sarplus” und pluce

S pa

: : slitkHsknient andd Adminksteetlon Depnrnient Jor their fosther* -
&+ ndjusimein/pliscement w.e 0.01.07.200%:- . . I : P
OOT . .’ O L RS O L I TTC P .
- o D T ot R SRS S N
;| Beo:  iNume of einployee- -4 - Delipnitdiig i NPS (Persomd)y L -
R A e bt PR PR L SR L e ] I S D 200 IR
oyl [ A Thissaln: - S RS T T AT e T
»2, i| Hoaifur Rehmate ™ O -y 7T SR ST I RIS 4
RRTE] B T ETRENE AT B T - R
., .3._ Sll.:\ul'ull R]ll.'l]'lb .. i o 7 '/1";![51:\11!" RIS t 14
¥
N 4, | Zuhid Rhan Asslsot . : 1] -
; S. | Qnisce Khon ' 1 Asshstat- ! bee
6. | Spahld Al Shal “| Compuier Operuiae 16 _
b .7, | torneq Rhan  ~ T ‘Compurer Opesiler 14
"R T%:m?::f fgbal ~~ Computer Cpenties I
y, | Wt 1 Computer Cpentlor 1
10, Aliefilussain . e T Comniﬂcropmtnr, th
T, Amir All Compuier Opermiar 13 i
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further necussory neticn ond wkiing up.the case with the Fingnee Department with

Sregind o finonelol implications of’ th sitwiet 01.07.2019,
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1. The Govtof APK

-

12+ BEFORE THE HON'BLE SERVICESTRIBUNAL, KPK, PESHA

. ‘ o 02 L v
Segvice_Appecl No, / - Lf' { /2020
oo ' nqur“

oy | Plove -,/ o
Ndlb QCISld
Khyber Pakhiunkhwa Ombudsperson Sncreicnci

Room No.212, Benevoleni Fund Buitding,

| U"“‘”““%L#ZOZ::
Pe;hcwcr Canit

e : ...Appeliani

et \Hoseeb 1eb $/6 Aurangzeb,

Through Chief Secrétcry; |
Civll Secrefcncl Peshowor

2. The Govi of KPK

. Ak sy e o - -

. Through Secrefcr\' Establishment, - s 3
o Establishment & Administration. Deporimerit,

o C:vnl Secretaria, Peshowar
‘ éo The Govi of KPK' -

2 Through Secretary; F|nonce -

) Funcnce Deponmnm Clvit Secreionot Peshowar

ci. Government of KPK '

' . Through Additional Chlet Secretary Merged Areos,

Office at Warsak Road, Peshawaor............... Respondents

% z .
y %‘“’”f"'dqy Service appeol u/s 4 of the Services Tribunal Act,
s | By - 1974 against the  impugned  Noflfication
BT h |83+ No.SO(O2M/ELAD/3-18/2019 dated 25.06.2019
S| O N vide  which -the: 117 employees Includlng the
{ :* ' . appellont qppolnfed by ersiwhlle’ FATA Secrefcrlci
b © 65 "Surplus” and placed them In the Surplus Pool
! : . : of Establishment & Adminisiration Department for
R " .:'iheir furfher adjusimenf/ ‘placement _weeld.
: 1
. _
")
_ . .
% 3

:
. M . 3 o -
e e ;
. " he
-

1




01072019, Cfice Order -  No.0BIOSTER. dated
- 23.08.2019 and Officé Order' Mo.§bG(SWD)1-
80/Stail/019/1946.55 dated  37.08.2019 vide
, Whigh#he™ “appeliant has: been adjusted In

5 Ombudsperson Secrefcrla? Erom the Surplus Fool.

.".chver In Appeat;

- On cccepmnce of this ap
- dated - 25.04.2019, office

respondents be directed to adju

peal, the impugned Notification
orders - dated 23.08.2019 and _
27.08.2019 may please be set ‘aside and consequently the

st the - ‘appeliant in CV
Secretariot of Establishment & Administration Deparfment or

' i‘mc:tnce Depczrlmeni

o Respecffuﬂv Sheweih

The oppeilcnf humbly submits as under:

:.Thcﬁ the Gpoellanf was the empioyee of erstwhile FATA

Secrefon c:md he was -serving os Naib  Qasid in

. Admm:s’rr tion Depon‘men’r of ers’rwhna FATA Secretariat,

-.Thc:. cffer mer‘ger of FATA into Province of. Khyber'

Pakhtunkhwa, the respondent No.l  vide Noﬂfzcohon
SO{ORM/E&RAD/3-18/2019 dated 25.06,2019 declorsd 117

employees including appellant as “Surplus” and ploced them

in the Surplus Pool ot E&RAD for their further adjustment/

plocement w.e. f. 01.07 2019 {Copy of. Notiflcation dated
25.04.2019is Annexure “AMY,

Th::nL the respondent \101 vide \loﬂhcohon No SO{E-
I)/E&AD/9-124/2019 dated 24:01.2019 directed the Finance
Department \ Oh“ce working under the erstwhile * FATA
Secretariat, henceforth report . to Ser:re’rc:ry Finance
Department KPK (Copy of- Nohficcn‘[cn dated 24. O'i 2019 Is

: Annexure “B")
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That the appeliant should have been adjusted in Finance

Department KPK bui was  odjusted in Ombudsperson

© Secretcriot from the SUrplus’ Pool vide office order doted

I:51

123.08.201% ond 27.08.2019' (Coples of ofiice orders dated

23.08.2019 and 27.08.2019 are Annexure "C" g "D

That it is perinent 1o mention here fhot, the employees of
ersiwhile FATA Secretariat including appeltont imp‘ujélh'ed the
nofilication doted 25.06.2019 ibig through wilt patition
No0.3704-F of 2019 in the Honourable Peshawar High Cour,
Peshawear and the Hon'ble Court dismissed the said petition
vide order/ judgment doted 05.12.2019. (Coples of writ

petliton and order/ judgment dated 05.12.2019 are Annexure
ltE" & IIFII)‘

That thereafier, the empléyees of erstwhile FATA.Secreiariot
including the oppellont filed CPLA No.881/2020 in the ocugust
Supreme Court of Fokistan against the order/ judgment
dated 05.12.2019 possed by the Hon'ble Peshawar High
Court, Peshawor and the Honourable Apex Court while
deciding the CPLA vide order/ judgment ‘dated 04.08.2020
held that'the correct forum to adjudicate upon is the Service
Tribunct ’cnd the petifioner should have approoch the
competent forum. (Copy of order/ ludgment doted

04.08.2020 Is Annexure “G"),

Thot the oppellont being oggrieved from the notifications
ond orders, files the instant gppeal. inier alio, on the
following omongst oiher grounads:

GROUNDS:

A.

Thot the impugned Notification doted 25.06.2019, 'office
orders dated 23.08.2019 and 27.08.2019, are illegal, ogainsi
facts ond IC]‘«T on the subject os well as Surplus Policy.




o
D

- the adjustment of dppe

B'..

.. -That the im,tjdghed_noﬁ" fians

.....

_ﬁg»;:{fiﬁdns?cpd orders. are. the- sheer
Sject andithe Constitution. as wel

That the impugned nof;
. _'__vfo_icﬁon-oftcw'oh.fhe SU

That! the i'mi:aughed "r_wﬁﬁc:ﬁicms and orders c:lfe llegal,
vnlawful, void ang ineffective upon e rights of the

appelian,

Principies of natyura) justice

‘Quaranteed under the

onstitution of
Pakistan, 1973,

Islamic Repub!r‘c of

That neither Cconscious
Undertaken nor speaking
passed” and SUrplus -Pool
applied 1o the oppelion;

That the impugned Notifications ang orders hové been / .
Issued/ passed in flagrant violation of the low angd the Surplus |
Pool Policy itseif and deserves 1o he set uside.. :

_T.hcﬁ_fhe m-e’chdﬁ'fs-m.provided for adjustment and fixation of ’

seniority of the sUrlus employees in the Surplus Pgol Policy,
2001 wil deprive: 'i"he? appeliont of his sehiority and other
benefits- will ‘rendesr him  Junior to those Who have been
Uppointed much later in fime than the appelignt.

promotion for the _embioyeés of Ombudsperson Secretoria}

lant in the said Secratarial will

damage the service career and rights of the appellant by
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. Doie:.l/_@_/m?o i

.-.‘_mecms of c:st:nnma’nc..n fmf* masapphcu BN of Surplus Pool
_"Pohcy 2{30;

.Thc:_"r b!c:fan’r -ci!s-c:-r'tm';.na’rion' has been committed In:the

deUs’rmen’r of ihe prelldn?'@s compcred to other similarly

placed employees of eistwhiie FATA Secretariat have been
_ cdjus’red in durererﬁ oepartmenh of Kp C.w! Secretariat,

. . That e cr*pelhrﬁ seaks leave o agltdte more grounds at
' -.:.;’rhe time oforgumenis in the - nsic:n’r appecl '

s, '#h‘erefore. I‘r'r:mL humbly prayed ;Jl'hC'l'T‘ on

' ccceptance of the instant service appecﬂ; the lﬁwpugned
-Nofification dated 25.06.2019, office orders dated 23.08.2019
and 27.08.2019 may please be_ set c:sicie-j-,;"

giid consequently
the respondents be directed to adjust the appellant in Civil.
Secretariot of Estabiishment & Administrafion Deparimeni or

Finance Department.

| Any other remedy which de sms fit by this. Honourable
Tnbuno! may olso be r::zrcm}ijm{) our of ihe cppellant,

o '!.Throug'n '

. Syed W Gﬂcml

i |

Ateeq-ur-Rehman

' - -/
Syed MurtazoZahid Gllani
Advocates High Court

-

P
Jb st
T
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| S .
Siervice‘Appec! No._:* /2020 -

MUhGHﬂ-FHﬂﬁHOSB“b Zeb ................ tebesmntosens ‘ ........ e Appellcnt ‘.
' "V ER. S U S "

t

Gf vt of KPK ond ofhers....‘....._ .................. ....... et Respondents

AFFIDAV!T

. ' M
. . e e s
|

Hy, Muhommcd Hoseeb Zeb s/o Aurangzeb, Ncié Quasld, Khyber

. Pakhfunkhwc Ombudsperson Secrefariat, Room No.2i2, Benevolen!

21 teere sners ewa
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v W ol e el of Ao A

S

u_-‘-u-—'. Al

| Fund BUllding, Peshawar Ccahit, do hereby solemnly offirm and
-'dec!ore on oath ’rhc:’r ine contenis of the cccomponylng Service
A;.!Jpeal are true and correct to the besi of my knowledge and behef
and nothing hc:s been concealed from this Hon' ble Tribunal. |

&1‘??552}@@




BEFORE THE I(HYBER PAKHTUN:(HWA ;ERVTCE

e

it"-v::j -l Cateay "J

‘

I

l'

‘ .o
vre g

{

'. HMAD SULTAN TAREEN L

I
DN
|
}

: '--: < . tl; . .p_.‘-. [ -_.--_'., & .-

% ‘

1

.3 ;

' .
| I’ "_-'-.“‘ ."' ..l_ I,-!-

. ﬁateof Declslon

IV . -. E o,
H IF Ur Rehman, Asczstant gBPS 15‘ Dlre,ctdrate':;}'-pf; ‘Prog

htunkhwa .

';"21':09'.262'6'-

s "I
;Dat_é_qf Instlmtlbrir'..' . R
140152022 L

:‘j

Go}zernment of Khyber Pakntunkhwa thrcugh Its Chief St.cretary'a‘c Tl
f‘SegretarlatPeshawarand othes.a N £ :

oot \Respondents) ;

= A 1231/2020 titied Qaiser Khan =

7 1244/2020 tltleu Hdct.eb Zeb

o 3, 1230/2020 tltled Muhammad 'Am]m Avaz i

s 1232/2020 tltled Ash‘q Hugsatn ™", 25 o

e 1233/2020 tltled ':houkat s<han_-3}."_‘ e
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8. 1245/2020 btled Mutsiimad Zonr Shafl @ -

9. 11125/2620 titled Zahid Khan
' 10.11126/2020 Hited Touseef Igbal

i

’ 02 Brief facts of the case are that the appe!!ant was inItIaIy appolnted as

Asslsuant (BPS-ll) on contract basis 'n Ex-FATA Sec'etarlat vlde order datec: 01-

12 -2004, His services were regularized by t‘*e order of Peshawar High Court vlde |

judgment dated 07-11-2013 with effect from 01-07-2008 'n comp!'ance‘ w.th

cablnet decision dated 29-08-2008. Regularization o*
1by the respondents for gulte innger and ir the meanwh

of Ex-FATA with the Province, the appeliant alongwith othwrs were declared

surplus vide order dated 25-06-2019. Feeling aggrleved the appellant alongwith

others flled writ petition No 3704-P/2018 In Peshawar High Cournt, but in the .. -

the appellant alongwith others were adjusted 'nivarlous dlrec'torates,

hence the High Cou’rt vide judgment dated 05-12-2019 declared the petition as

‘ .Infru:tuous, which ‘was challenged by the appe!iants In the supreme court of

Pakistan and the supreme co:.rt rema'tced tne!r case to this Tr!bunal vlde o*der';_'-_
dated 04-08-2026 In CP No. 881/2020. Prayers of the appfeliants are *hat the

impugned order dated 25-06-2019 may- be set aslde and the appellants may be

retained/adjustec agalnst the secretarlat cadre bo'rne at the strength of
Establishment & Adminlstration Department of Clv Secretarlat Simllarly
sanlority/promotlm may also be given to tne apnellants slr’ce the Inception of
their employment in the government depart'nent with back benefits as per
judgment titled Tkka Khan & others Vs Syed Muzafar Hussain Shah & others
: _' (2018 SCMR 332) as weH as In the Iight of judgment of Iarger]bench of: hlgh court

In Writ Petition No. 696/2010 dated 07-11-2013. O

03.  Learned counsel for the appe”ants has contended tha:t"the appeliants has

inot been treated In accordance with law, nence thelr rights secured under the. -

|Constitutlon has badly been violated: that the Impugned order has not tjeen ,
. o ' : i

lie, ‘n the walje of merger

S0

AU

the appellant was. dalayed S

e e

. L




NI appellant.s were placed at‘the strength of Admlnlstratlon Department of Ex FATA

R i T o A S i iy et Bl SRy . .
S R T e s e e S A T M Y=
L MYPESEERE S
» AT - - N
s s YL

Ny ‘_..',only the: violatlon of the Apex Court judgrnent but the same wlll also vlolate the '

: '-;-‘-_-":__'iPaklstan, wlll serlously aﬁ’ect the promotlon/seniorlty of the appellants, that

)

Dassed in accordance lt‘-r law therefore Is not tenab'e and able to be: set aslde; .t
i .

that the appellanm were appolnted in Ex FATA Secretarla" on contract basls vtde

¢ order dated 01 12 200«i anc In compl‘ancewlth Federal Government declslon

1
1‘-.:1dated 58 08 2008 and ln pUrsuance of judgment oF Peshawar ngh CoUrt dated = E.?'.7_'
I ID? -11- 2013 thelr servlces were regularrzed‘wlth effect frorn 01 0? 2008 and the

U ff.' Secretarlat ‘that the appellants were dlscrlmlnated to :the efFect that they were
_-‘placed employees oF aII tne departments Iwere transferred to their respectlve
i departments in Provlnclal.Government that placlng the appeilants In surplus pool’

was not only illegal but contrary to the surplus pool pol'cy, as the appellant.s
i
e placed in surplus - pool as{ per sectlon 5 (a) ot‘ the ?urplus Pool

-

never opted

of 2001 as amended ln 2006 as well ‘as the unwllllngness of the appellants
s also clear from the respondents Ietter dated 22- 03 2018; that by dolng so;-the
mature service of almost fifteen years may .spoll and go In waste that the meg'sr“
and untoward act of the respondents Is also evldent from Lhe notiﬂcatlon dated _
08-01-2019, where the erstwhile FATA Secretariat departments and dl_re_ctorates ‘
have been shifted and placed under ‘the admlnistratlve control of Khyber
Pakhtunkhwa Government Departments, whereas the appellants were declared
surplus; that billlon of rupees have been granted by the Federal Government for -
merged/erstwhile- =ATA Secremriat departments but unforturately desplte having
':sarne cadre’ of pofts at clvli secretarlat, tne respondents have carrled out the

- -unjustlfiable, lllegal and unlawt‘ul lmpugned order dated 25 PG 2019, whlch ls not

A : ,. .J-,ae..-. . y
b ‘;-‘.jfundarnental rlghts of the appellant. belng enshrlned Iq the Constltutlon of

1J—-;'- -.--I

-l!- |

I

.'::.;:::dlscrlmlnatory approach of the reSpondents Is euldent from the notlﬁcation dated . .'"'
3 '-';"22 03-2019, whereby other employees ol‘ Ex FATA Were not placed In surplus : j

‘ "pool but Ex-FATA Plan‘tlng Cell ol’ P&D was placed and merged lnto Provlnclal
o : l . [

l PR I
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Lhe apneil’ nis st

e

E'adjustment ln various depa. tments/dlrectorates are'lllegai

N | RIS SR P
T § P AR et ! surplus pool pollcy states that In case |the ofﬂcer/oﬁ‘cials decilnes to be :
o . ) o '[adjusted/absorbed in the above manner In accordance wlth the priorlty flxed as .

per hls senionty In the Integrated Ilst ghe shall Ioose rthe faclllty/rlght of
et adjustment/absorption and would be required to opt fo. pre rnature;retlrement
B I PR 5

‘from government servlce provlded that If he does not "fuh“ll the requtslte

quallfylng servlce for pre-matura retlrernent he may’ be compulsorv retlred from

service by the competent authont\,f howe\rer In: the Instant case ‘no aff‘ davlt is :'

, - " forthcoming to the ef‘ect that the aopellant refused to be absorbed/ad]usted
1. under the surplus - pool pDIIC\,f of "the . govemment that the appe!lans were

il Sl ) _ministerlal staff of ex-FATA Secretarlat therefore thev were treated under
! section- 11(a) of the’ Clvll Servant Act 19?3 that S0 far as the |ssue of Inciusion of

:P&D Department

posts in BPS 17 and’ above of erstwhile aoency piannlng ceII

Wt

merged areas secretarlat Is concerned hey were -plannlng cadre.employees, B

%

. ! ‘\_.', - -»' '}"-_‘._:'- ‘T‘ - "
hence they were adjusted In the relevart cadre of the provlnctal government that

SR e B e
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not meant For blua eyed ‘persdns as. s aileg

“—':‘has been'treated ln accordance:vrlth Iaw

G i2009 In the meanwhile, the federai government declded and Issuad !nstructinns

o_ I,’"ui . .I...'...

ldated 29 08- 2008 that all those empioveas -workmg on contract agatnstr the posts

- e b

i.

{from’ BPS 1 to 15 shall be regulartzed and declslon of cabinet would be appllcabie

$-

'.Ito contract employees workllirg in ex—FATAI Secretartat thrm;Jgh SAFRON Dlulsion’

:for - regularlzation of contract appolntments in re5pect of ‘cnntract employees
: 1

worklng in FATA. In’. pursuance of che dlrectlves, ithe- appelIants submltted

_ appllcatlons for regularlzation or thelr appolntments as per cablnet dedslcn, but-

':-_such emp!oyees were not reguiartzed under the pleas I:hat vlde nntlf‘catlnn dated

.21 -10-2008 and in- terms of the centrallyladmlnisterad tnbal areas (emplovees

- .status order 19?2 Presldent Oder h.o 13 of 1972), the e!mployees‘work!ng ln
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- 07,
fAct 2009 .and in: uursua-u:e, the aopela:ﬂis aporoached‘i

c -'-_‘secretan,f ex-FATA .‘or regularlzation o- the

' .‘:was ta!cen on thelr requests honcn t‘xe aopellants ﬂled'wrlt petution No

' ";'.-_.f;f resoondents submltted__ order dateo_ 13'

2008 as well as a task force commlttea. had'been constituted b\,l Ex FATA

o ' ; -' o | M » .
v appellants were regularlzed v!de order dated 1 —06 2014 with ef'rect frorn 01 07-

B Secretartat vlde order dated 14 10 2014 for preparatlon of service structure of

1

. s ST
DI
‘
f

: such employees and sought tlme fo'r preparation ‘of serv!ce[rules: Theiappellanrs P

_ judgment dated 08- 09 2016 Secretar;,r SAFRAN was directed to ﬂnailze the

In 2009 the oro“lnclal governmen‘ Ipromulgated regular{zatIOn of 'servlce

‘ tn e addltlonal chief
!

i’ servix:ﬂs accordlngiy, but no actlon

?959/2010

o re-examlne the case‘ nd the Writ Petltlon N : .:.-'.: ;

:06 2014 whereb" servk_:es

I "-

i P |...i

. , --l : . . ! -_‘l '._ o) i '— R

secretariat cadre employees of Ex-FATA!Secretarlat had1

-y .. .I ‘.:.

' !
‘matter within cne month but the respondents Instead of dolng the needful

‘ ¢ o
. .ot 24
: 1
" . . -t =
o ' v el A- - B ‘-."-.' R
- . 1 e
t
'l .
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simliar cadre of pos* of lhe rest of the clvi! secre*ariat emptoyees

notIFcations dated 19-07‘ 2019
::adjusted/absorbed 1L

; ';:“ keeplng in vlew the rat!n as_.centalned'ln,the judgment tltle Tikka han- and

£ wouH be deterrnined accord!ngly,

decnared aII the 117 empiaye9~ lnfluc,.mg r‘us appel!ants as sUrpIus.-uIde order"

.

dated 25- uB ?019 aga.nst wnlct' the BDDE:'B"IE ﬂied ert' Petltlon

'-""l

In the Civil Cecretarla* of es-.abiishment and admlnlstra‘lon depar‘ment ‘havlng:_the“'

Ires" of the pol!cy, whlc have

:.-‘-

hence thle petltlon was declared as infrUctuous._--.'

-'. A

s and was dismissed as such Agalnst the *udgmant of ngh Court the appellants

!ﬂfed CPLA No 881/2020 {n the Supreme Co'urt of Pakistan, whlch was dlsposed of




Ry v

e e s 5, i e 4 ety Ao et S ot .

——

- r—t— e

el e b SR R s S R T L TR S

Mt OVN PRI

e ) government nke other- deaartmems of ._x FATA were merged

ST e R

Maln concern or the apoellants .r.

. 99 tne instant serwce;appeal 15" that-!n the

Frst place, declarlng them sumlus is lilegal ‘85"

.rfr-

post.s In admlnlstrat.or\ department Ex~FaTA herce t‘1elr servlces werer

to be transferred to: t:stahlishment & Ad’oln-stratlon Department of the provlnclal

[

IR
,ln thelr respectlve

.-.-

department Thelr second stance is thet tr

'{dated 04: 09 2009 c:ﬂd stl‘l a batch of . another 28 persons were -_regu!arlzed f‘vlde

’. _._..

ﬁnally th y submitted'.appllcatlo

those, who were regularlzed and

. where by all tt‘ose employees working In FATA om contract were ordered to be

"; .\ !a

A declarlng them surplus=and thelr i

subsequent adjustrne..t In d!rectorate-, affected them in mon!tory terms as we!l asl

; Implementatton -of tt-e de:lslon dated 29! 08 2008 of theifederai goue.nnent

D

't

presidential order as dlscussed abovpr

‘n...‘.

the\/ are

"i

al
I

employees"iof provlnclal




——

=' :': Were repeatedly rel’used regular.zatlon, whrcn however was ngr warranted. -n the

thance they cannot l:c r°g larlzed,« th .eft however re

R hl'. -~

i s.'_hat they lwere not '.:5'

OB

employee oF provlnclal government ,and were appolnted _tv;'.:admlnlstratlon

department oF Ex-FATA Secretarla* but due to malaﬂde or‘ the respondents l'hey

L meanwhile the prdvlncra: oouernrnenr promulgated Regularlzatlon Act, 2009 by
i

o vlrtue of whlch all the contract emolovees were regularlzed lbUt the appellant;-"' :
| ‘were agaln refused regularizatlon but . Nlth ;no pieuslble reason hence they Were |
again dlscrirnlnated and compelllng them’ .o fi Te Writ Petltlon ln Peshawar High

Court, which was allowed vide judgment dated 30-11-2011" _without any debate; :

-as the respondents had elrcacy declared th'_en1 as provinclal en-:ip!oyees‘and thére:.-:i’ n

was no reason whatscever to- réfise such. re”uladaatlon,'but ‘the 'respdndent:.’-- B

instead of thelr regularl_atior-., Aled cp\_;\ '” the SUDrerne Court or' Pakistan ;::..'_'-T:'
agalnst s h@on, which agaln was an act of dlscrimlnation and malaﬂde,
}U‘M:'ESPWE”G had taken 2 p!ea that- the High Court had allowed ____;-;',:
" regularization under the' regularlzatlon Act 2008 - but dld not dlscuss thelr:'-';,l,_""

' regularization under- the policy - of Federal Government Iald down in the ofﬂce :

Imemorandum lssued by the cablnet secretary on 29 OB 2008 dlrecting the:

. ; 1

regularlzatlon of servlces of contractual emplovees worklng ln FATA hence the"j',-'_- .

"|'\'-.

relspondents took a U turn and agreed to the polnt t‘w‘at l:hei eppellant.s had been

1'| v "‘ I" ]
Lo dlscrlmlnated and they wlll be regularlzedrbut soughtl tlmelfor creatlon of posts;..' o
'. and to draw servlce structure Fdr theae and other employees to regulate thelr""'

B perrnanent emp.oyment The. hree member bench of the rilgh Court hari:l taken a'_'- L

7 o |serlous view of the unessential technif'alltles to block 'the way of the appellant.s Lo

. wiho too Bre entrtleci to the sammie. rellef and advlsed the respondehts that the?..’;'.';’,

petltloners are suFfer‘ng and are ln t*ouble besldes mental agony, hence '-'uch'-_'_

' Ireguiarlzatron fvas: al‘o*ved on tne basis of ‘ede|al Government declslon dated ?9- DY

08 2008 and the appellant_ ‘were declared as clvll sewants of the FATA;.'_."::'_.';




L government as well as of the judgment of the courts. Flr*ahv,

T S
[Secretadat and nct or tne ;."“'!' ’
lwere Wrong.v reFUSed th
g,'jl.'"j':,:;_'.-s’Pollq:, whlch was cc-nceded by tne

but the appetlants stn‘rered fer "ears

o "-techhlcalltles thwarted the Drocess despite the repeated direction of the federa!

Servlces of the

'appeilanb were very urn.mllln_:}'yr regutanzed Ih 2014 wtth erfect from 4008 and a

that too after ccntempt of court proceedtngs Judgment of the three

bench is very clear and by vitue of such judgment the respondents

required to reguiarize them In the first place and to own them as’ thelr own

employees borne oa the strength of estab]'shment and admmistratlan department

far them as were committed by the respendents before the High Court and such
commitments are part of the Judgment dated 07-11- 2013 of Peshawar High - .

Court. In the wake of JSth Constl'utlonal amendments and upon merger of FATA' '.

L

tmerged into provlncla! departments Placed on retord is notification dated 08- 01-
:

. 2019 where P&D Pepartn-ent of E-ATA Secretarlat was handed over tp provlnclall"j' -
ARIE P&D Department and law & ordm- department merged lnto'Home Department': L
Sy

R .flvtde ndtlﬁcatlon dated 16 01 2u1g Finance department rr*eeed ntﬁ ‘proviiclal”

F

‘ belng emp‘oyees of the adm!n stration dﬂpartn‘ent of - ex- r-ATA were not merged

- [into- Provincial Estaen.shmenL & A"'r“n A5t; =tlon Departmen", rather they were

iricial eovemn.er.t In 3 manner, the appeilants ;_
el rfght ef regu!arlzatlen mder the Federa! Government‘.;
re pojtdehts before three members bench
"or & slngle wi‘ong refusan' of ‘he"'_fh."l‘

' "'-respondents, who put t'we rnatter an tne back burrt ard on the QFOU“d of sheer -

member Lo

were '

ecretarlat, but step-motherly hehauldr of the resppndents contlnued

unabated, as neither pests were created for them nor service rules were framed'

Secretarlat Into Provinclal Secretarlat ali the departments' ‘alongwith istaff were

Mlnerals Road & In‘rastracture, Ag icul"ure Forests Irrlgatlon, Sports FDMA and .

F!nance department vlde notiﬂcatlon dated 24 01 2019 edu:atlon department-;i_',' o

"J;vlde order dated 2+01 30619 and simlIarly all other dEpartmen't ke Zakat & Usher_ S

s Department Populatlen We!rare Department Industrles, Technlcal Educaﬂon,-’--‘.'.

‘ athers were merged Into - reSpectlve r-rov!nclal Departments but the appellants" .
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et

i dEclared surolus,
L o, \.J R
us surplus, as total.strength of FATA

no reasnn ror dec.._.rlng the appella::ts
e Secretarlat from BPS 1 to 21 i :

.‘

.'f. iy i
1o ‘employees of provlnclal govemment oe.‘u
X T

FATA Secrelarlat l:ne drrectorates and adtonomotrs bodie's etc were Included

. .Q"amongst whlch the nurnber of 1*? ernployees lnclucllng [the appellants were

granted amount of’ Rs 2350:: 00 ml!llon Fo. smooth transltlon of the emplovees

7t as well as departments to provlnclai oepartrnents and to thls e
. l’ X
ent to the Federal Government which

ffect a summery
- 'was submltted by the provlnclal governm

- _was accepted and vlde noti

. asked to ‘ensure payment of salarles - and other obllgatorv ‘expenses, - Incliding

terminal benefits as well-of the employees ‘agalnst the regular sanctioned- 56983

erstwhile FATA, which shows that the appellants were also working agalnst

i %ye{lnlstratlve departments/attached d!rectorates/ﬂeld rormatlons of
18 .
f u

sanctioned posts and they were requlred to be ,smoothlv merged wrth the

estabhshment and adrnlnlstratlon depar:ment of provlnclal government but to

thelr utter dismay, they were declared as' surplus Insplte of the fact- that they "

were posted agalnst 521nctloned posts and ‘declaring them surplus was no more

than malafide of the responoents Another dlscrimlnatory behavlor of the

were SEQBJ of the clv!l admlnlstratlon agalnst whlch 3

whlm was d.scrlm.natory dnd based on malaﬂde as there was o

. ; I il . .' _‘ !
nct FATA D(i ernployees appolnted by -

ﬂcatlon dated 09 -04- 2019 orovlnclal government was

b

respondents can be seen, when 3 total of 235° posts Were created bide order

[dated 11-06-2020- in adminlstratlve departments Ie Fmance, home, Local

l

‘Government Heal4h Environment In.o.rnation, Agriculture Irrlgatlon, Mlneral'

:' I - I.- . a

- -: tf'departments oF ex- FATA but here agaln the appellants were!dlscrlmlnated and no
p?st ‘was’ created_ for them !n Establlshment & Admlnlstratlon Department and'

E i
they were declared SUrplUS and later on were adjusted In-varlous cllrectorates,'.-'

"»'jgand Educatlon Departments for adjus‘ment of the staff of the rrespectlve i

e wh!ch was detrlmental to thelr nghts ln'terms of monetan/ beneﬂts as the

' allowances adrnlss!ble to the'n ln their new places of adJUStment were Iess than

o e one admlsslble In- clvll secretarlat Moreover, thelr serlonty was also atfected' O}
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as they were placedrat e bottom of seniority "an

appeilant eppolnteL as ;Asslstent i t

"_from provlncial to Iocal governments as such the appellants

e rned counsel for tne appe'lahts had added to thelt mise. |é' "bv contesting thelr

. il{ We are ol= the' considered oplnlon that the appellants'-has iFat: been treated :
R t' 1 . .
[T T

d thelr promotlons,

! e “ ;.. | -
resultant re-structur[ng of gouernmental o'T‘ ces:under. the-dev
e 1 I < .“; ' .E -

'.: .: -

' po1io,r aoplled on them was tirtafly illegal Mor}teover"the.concerned
(. .

w
PR . B -‘ '-I..;
1

v

cases in Wrong forums and to thls effect the suprcrne court or Paklstan In thelr
I

case i civl! petitlon No. 88112020 had also not!ced that the petltioners belng

pursulng thelr remedy before the wrong forurn, had wasted rnuch of ILhelr tlme

.-1 ...-

and the servlce Trlbunal shaii justly and sympathet!cally conslder the questlon of

delay in accordence wlth Iaw To thls effect we feel that the delay occurred due to
- . __ HY | . : A ._'
wastage oI’ tlme before wrong forums, but the aopeltants contlnuoUsIv*contested

e de s

already spolled by the responclents dueito sheer

technicalitle

i

l

ithat cases should he conside ed oR. mo.rlt and mere techn[cahties Inclu'ding

.._' i 1 St "-- l\ X

lcondone the delay occurred due to the .eason mentioned ahove
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s submltted to the H!gh Court and *he ngh Court vlde judgment dated ‘07-11- 2013 L

S dleclared them clvH servants and emp!ovees of a

‘5.‘-'1

; government on the analogy or ‘other: empl VEB:

f v

i department.-; ln provlnclal* government
A

A g e A LA 5 [RITRS ] TR AR YDy

; "Filnance department
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W bs bas vasddue
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o

: '.is' IIabIe to"be set
‘e kS . . ,.,_I__“_ ) : _|.R:_
) CoUrse would have been_to create*the "same nurnber 0 vac?ncles-

v alieA]

SN

=ieston

resoectlve depan:ment ."f

Estabiis‘rment & Admlntstrathre.Department.;and to "-':"

post them ln their own department and issues of thelr senlorrty/pronotion was 3

T

h

meyint gt

appel!ants in the sense

=that after contestlng fior Ionger for thelr regu!arizatlon and e :

L ﬁna!iy aft er gettlng* regu!arlzed they were stlll adeprived of the servlce sy
B s .I..i'.:' .-_" ; i *_.
S S O structure/rufes and creatlon of posts desp!te the repeated direct!ons of:
R DU S e SRR

PRI

N P
member bench of Pesh War ngh Courr In Itsljudgrnent deted 07-

ln Writ Petition No 969/2{]10 The same dlrectlons has still no b

y oool was passed, whlch dlrectiy afrected thelr senlorlty and the futur carenr ‘

. ,' .
1T . H
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L Servants (Appolntrnent-' Promotlnn &

: ransfer) Rules,

3
l

17(3) of : Khyber Pakhtunkhwa Gnvernment Servams

Transfer) Rules 1989.':':Needless to mentlon ‘a

Fe i Fore
. ratlo as contalned ln the judg'nent tltled

Hussain Shah anu others (2018 SCMR 337),

accordlngly Partles are Ieft to hear thelr own """

AN TAREEN)'. " .
CHAIRMAN, SRR

{ld I<hyber Pak

nd Is expected

S s i e o e

h}[unkh

’(Appolntrnent Prcmotton &

“I'Ikké l(han and others Vs Sved Muzafar i

the semorlty w;:uld be determlned
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= - Butt Additionai onocate General ror respondentsE present Argumens

heard and record peiused.: S

-l Lot Lo

. . '.,i -
Vlde cur dﬂtalled Judgment &

i respondenLL to adjust the appellanlts In

Establlshmen -_& _' m\nistraﬂon_ ‘e.partroent

P
nce Dep
. HTN g ’..—

.-T.' f.dated 11-06 2020 inon their adjuzlatment In their relspectlve

. _‘1 J.-

"."". 1 | ‘
. -.For o'l:her Admlnlstratlve Deoartments id Flna'

Aot

_..

I |

e am e Tems
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'their own cost. t=ile be consigned to record room
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HONORABLE KHYBER PAKHTUNKHWA SERVICE

-+ 2. The Gove'f};}mer'tt oE I(I-"tli_mug}i Secretary Establishment,

- 3. The Government of K[’throug‘h_Secretary Finance, Finance,

4. The Government of KPthrough Acidit:i?nal Chief Secretary

L e )
BEFORE THE - E

TRIBUNAL .

InRe: .

-Execuﬁdn Petition No.__ /12023

InService Appeal No, 1227/2020 -

Decided on: 14. 03, 2022
o ]
Ramesh Das S/o Umar Das R/o Mall Rci:ad Teligraph Office

("_‘olon)'r, House No. &-H, Cantt Distract &iTehsil Peshawar.

¥

(PETITIONER)

Versus

1. The Goverrument of Khyber Pakhtunkhwa through Chief

Sec:retaxy, Civil Secretanat, Peshawar.

) .Establishment & Administration Department Civil Secretariat,

" Peshawar,

Finance department at Civil Secretariat Peshawax.

Mergéd Areas, Office at Warsak Road, Peshawar.

(Re%poh?:lents)




EXECUTION‘ PETTTION TO GIY

THE TUDGI‘JIE\]T OF THIS HDNOURABLE TRIBUNAL
DATED 14-01-2022 U"PO\J THE EXECU’I‘ION PETITIONER.

Respectfully -Shcv:r'eth.

That the peb.tioner earnestly craves the pmnw;smn of the Honorable

Service T“bu_na o subrn:ut as under; |

: i :
l
1 TE—LﬁT the pehtmner was appomted as a Sweaaper (BPS—'J.) ngainst the
vacanl post vide nolification dated 12-01-2004! and his services were
regmarr.zecl vide office order datad 04-04-2009.

Copy of anpumhnent order is Annexure-4,

Copy ef Office order dated 04-04-2009 is Annex-B.

2. That alonp‘ wth the pehhoner a total nu.mbe; of 117 employees

-appointed by ersi:wh:le FATA Seciatariat we{re cleclared as surplus

and ]placea them in surplus pool of Establishment &

'Ad.mmmtiatwﬂ Department vzcle order’ d’ltE!‘.d 25-06-2019, and for
o C | - C thelr further adjustment/ placement w.e.f, Eil 07-2019 by virtue of
1n - which the civil servants ware adjusted 11'J the Surplus pool of
Establishment Department and Adnurusl:ratu!m Department.
Copy of Notification dated 25-06-2019 is Anlnextue-C

|

e

That the Deputy Comnmissioner Bannu issued a letter dated 23-08-2019 to
i I the Govt. of Khyber Paldlh.m.ll.dmwa, Zalcat am:‘T Ushar, Socilal Wellfare,
AR I © . Special Educaton and Women Empowerment Department Pesha war for
B .-',..t L ' l. : o ad]ustment of surplus staff of erstwhile FATA 5e|c:retar1at and the services
- S . of the petitioner were pmced for further ad]usmlenf: against the vacant
post of Sweeper as per surplus pool policy.

Copy cf. letter dated 23-08-2019 i Axmex-D

f o AR o That an appeal was filed in this regard, before the I—Ionourable
| I - Sewlce Fnbuleu and the same was heard on 14-01-2022. The said

I B .~ appeal was acc:epted, and subsequently, thelimpugned ﬁoﬁﬂcaﬁon

I B _ ' dated 25-06-2019 'was set-aside, and directions were given to
; S : o - res'pondent ie the cancernédaﬁﬂwrities, tc adjust the appellants to
R N . . their respective departments, -

Copyl 'df the Service Appeal No. 1227/2020is{ Annex-E




5 That along

with, e Lfeccﬁ-tf'“u'unua ciuccboﬂs, the Honourable
- Service Tribunal ‘e.nd“rea that upon d'l]ustment to their respective
depart:mem, the appellants wonld be enhﬂed all consequental

bcnchta

Maoragver, tha the issue of semonly/promohon would be

dcall: VILlun acrardance with t.'h_ provlsmms contained in Civil
Servants (z ,ppomt‘men.t, promobion and Trarnslfer) Rules 1989, and in

the view of the ratio as contained in the judga[ﬂ.ent titled Tikka Kahn

& other vs Syed Mugafar Hussain Shal & otliers (2018 SCMR 332),

- the seniarity would be determined accordingi:y.

 . 'I‘hat the Honourablr* Tribunal rendarecl its ]udgrmmt dated 14-01- |

2022, bu’c after the lapse of abont th.ra.e mo'ans, the respandent did

not implement the ;udgment dated 14-01- 2022 of this Honourable
'Inbun'll o ' i

|
' Copy of the ]u“gmnnt dated 14-01-2022 11.151been Annex-F

. } |
. e , . - ! ! . . i

7. That due to the inaclion of the respondentls to comply with the

o e © s . 1 .
ST : _ - directons of the Honourable Service Tribunal, post lapse of 3

- G _ _ months, an gxecution petibon no. 250 _of 2022 was filed in this

|
regardL and the same was decided affirmative.

, _ _ B That the judgment dated 14-01-2022 rendered. by the Honourable
o o L Service Tribunal is alsa applicable on those civil servants who were

not a part.of the said appeal, because jfudgments of the Honourable |

- Service shoﬂl:i’ be treated as judoments in rem,_and ot in

- personan, Reference can be given to tlﬂe relevant portion of

judgraent c1_tep12023 SCME 8, pr od_uced hereﬂn below!

“The lenmed Additional A G KPK ar aucd H‘HT in the grder offm KP
. Sermce Tribunnl pﬂsscci i Appea!s Nes, 14%2/2019 and 248720620,

lehanra wns p]nced on the order pnssed by the| lenrned Peshawar High

Court in Writ Petition Ne. 3162-P/2018, which was simply Ed'ismissed

:,. r e  with the observations that the writ petition 1ons- 1ot -,rfr:nintnfrﬁblc under
E _--1. ) o -_ .Amcle 212 of the ("ms!itu‘ia'z hence the reference was imminterial, In
| | this regurd, we ave of the firm view Hat if o leavired Tribunal decides any
gueston of Ia;w by dint of ils judgient, the snid judgment is alwnys

heated as heing i ven, ‘and yioh in versonnm, If in hwo judgnents

delivered. iy the suroice cppenls the veference of the Peshawar High Court
, . i .




&
i
i

- ormny ather mgnlfm.zm.” - | -

~ .
]uf’gment lte peen g fnr, it does nof act o ?unshout the eﬁecf of the

Judginenis veitdéred i the afiser sprvice  appenis Iifhl;‘.f hnve the effect of

| juagment o vanm, fu fhe cast: af Fimmeed Afdtar '!Niriz:' v, 'I‘he'Secrctm’lff

. Estabiishmert Division, Govern ment of Paldsiu :r!n wd athers (1996 SCMR

1185), this *’"mz, :, twhile nurq"mng the casa Jo the Tribunal clenrly

' rchmec’ Huu if th Tribunal ar ihzs Cotirt dec cides a point of lnw relating

r
6 the terns of service of o civil servant which covers not onh y the cnse of

. the givil servait who Iihnated bt also af other. mmi servmnts, who mny

Imve not tken am J lagal pmcecdmcrs int such a cnse the dictates of justice
and rul es’ of good governance demand thint er benefit of the aboue

jurfgmcnf be extended to other civil servants, wha may net be parties to

the above hhgnhon instend of cmupehzug them tio appronch the Tribunal

9. That relying upon the ]udgmcnl of the Honourable Supreme CDLLtt

the execubion petitioner wonlcl alsa be subject to the ;u_lgment

- dated 14—07«?_[])_1 1 rendered by the honcuréble Service Tribunal

since the above mentione judgiment of the Sup1ML Court would
be applicable oh all Coutts sub-ordinate fo it. Reference can be

gwﬂn to Article 189 of the Constitution of Palcstan, 1973 for easy

eference, prociuced herein below: l
|
“Decisicns of Supreme Conrt bmdurq o1 other Courts

189, AH_/ decision of the Supreme Court shall, to the extent Hm’ it decides
n questjz.:_-n of lmw or is bused upen or enuncinkes n principle of lnw, be

I
binding o ol other covrts vt Paidstan,”
(=]

10 That the ]udgﬂent of the IIonourable Service. tribunal cited 2023

- SCMR 8§, wh'erc—ﬂ*y, tie essence of Arlticle 212! of the Constltuhun of
Paklatarl, 1"7;:, was fulfilled, by. observmg that any quesmon of law

dﬂmded by ﬂ-e Semce Tnbu.va.. sha.ll be treated as ]uclgmnnt in

- rem, and not § in pea.sonam In Urder, to give fcuce to the ]udgment of

the Suyreme Court, the execition petl-.mner Ima}r also be subjected
to the }udgment rendered by the Honourable Service Tribunal,
- Referenice can be. gwen to Amcle 190 of the. Conshtuhon of
Pa.kistarl 1973 for ‘easy referance, pruduced herein below

“Betios in aid of Supreme Court E _

190.Alf E'\Er_l!tLUE and judicial authorities fhmu-rfraut Pakistnn shn Il act in

ma afﬁ 4 bﬂpwn e Court.”
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circumstances of the case may also be given.

"11 That the execuhon petitioner now approdches this Honorable

Tribnat Eor d.u-echcns to implement the judgment dated 14.01.2021

_in the larger interest of justice and fair play.
Praver: a . i )

It is therefore mosl' humbly prayed that on the acceptance of this

petition, may it pleaae tlis honorable tribunal to so kindly direct the

: melementabon of judgment dated 14.01. 90"’3 in Servite Appeal No.

1227/2022 tiled Hanif Ur Rehman vs. Go ernment of Khyber
Pakhtunkhwa through Chief Semetary on the Execuhon Petitioner, any

other’relief- that this Honor able Tribunal may deem appropriate in the

Execu onPeititioner
Theough

|
{ALLGOHAR lunr{;m_rr)
? Advocate High Court
0332-9297427
' ' + Ihaneliegohar@yahoo.com

SHAT | DURRANI | KHATTAX
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

" TRIBUNAL

In Re:
Execution Petition No. /2023
" In Service Appeal No. 1227/2020

Decided on:.14. 01. 2022

Ramesh Das S/o Umar Das R/o Mall Road Tehgraph Office
Colony, House No. &-H, ('.‘zmtt Dlstract & Tehsﬂ Peshawar.

L]

(PETITIONER)
. Versus
Thge-deernmentof I-Chyber Pakhtunkhwa and others
' (Respondents) -
AFFIDAVIT Of,

I, Ramesh Das $/o Umar Das R/o Mall Road Teligraph Office Colony,
House No. &-H, Cantt Distract & Tehsil Peshawa.t, do hereby solemnly
declare and affirm an cath:-

I am personally conversant with the facts and circumstances of the case as

. ) | ] . -
contained therein and the facts and circumstances menboned in the

enclosed writ petition are true and correct to the bes?t,of-m knowledge
) . - —
and belief. - . g\%

Deponent
| e CNICH

Identified by
. ALL GOHAR DURRANI

' A:ivoc'até-.}iigh Court
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Exccuhon Pctition ’\.‘0 71500?3 i Ser\uce Appeal No.1227/2020. (

titled “Wahﬂcd Ullah Shah Vs, Govemmeni of Khyber

S S U A i e akhtxmkhwa“

=

E A

ORDER | | o
9" July. 2024 . Kalim Arshad Khan, Chairman: Learned counsel for the

p.eli-tio:_.lu-:.r I.py'eseﬁ'lc.'.-i\ﬂr. ﬁfiuhammﬂd J an-,.' District Attorney for the
['t_a'sﬁ_ondepts. iJ.resel}t. o

2 - The __matte'::"has' be;_en' receive'ld f.ro'm. the Single Bench of Ms.
j]'?.areehla ];Jaul, Ie'nned Member (D(ccutwe) Special SB .of the
L]ndelblglﬂf d’ (Chanman) was COI‘ISIItL.tGd

3. Fhis appiical‘rou is for implementation of judpment dated

14 OJ 2022 p'lssca in Seuvxcc Appeal No.1227/2020 titled “Hanif
Ur Rehman Vq Govcmment ofl(hybcr Pakhtunkhwa” wherein, the
TR peti-tioner wai.not party. The learned counsel informed that the

i

patitioqa{' has _ﬁlg:d depai't111éixta1 a.ppea.l' Since the petitioner has
;hi:n.w.s_elf s’imultaneo'usly,‘1'6501'tedl 'tlo the ;‘J:rovisions of Section-4 of
the Khybe: PakhLunI!hQa Se.{ vice Tribunal Act, 1974, therefore, let
him f"le. Serv:ce /\ppea! befone this Tribunal. Disposed of. Consign.

4. Prohounced it open Court at Peshawar wunder my hand and

seal of the Tribunal on this 9" day of July, 2024.

ATTRSTED

TR / - . Chairman
OB ,(rt ‘ E‘.li)k

SIS NI Y .

l..\‘h\lll“;IL\“]I].lluuul |
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Dqtc OfPTCbE‘nHl‘ nn nf A

N nber af Wor
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lo,
The Chief Secretary,
Government of Khyber Pakhtunkhwa, Peshawar.

Subject: APPEAL FOR ADJUSTMENT IN CIVIL SECRETARIAT AS PER SERVICE TRIBUNAL JUDGMENT
DATED 14.01.2022

Respected Sir,

It is stated with great reverence that in pursuance of integration and merger of erstwhile FATA with
Province of Khyber Pakhtunkhwa |, the undersigned besides others, was declared as "Surplus® by the
Establishment and Administration Department Regulation Wing), Khyber Pakhtunkhwa vide Notification
No. SO{O&M)/E&AD/3-18/2019 dated 25.06.2019. Later on, | was adjusted in the Directorate of
Irr:gatlon and Hyde Power, Khyber Pakhtunkhwa.

2. Some of the officials filed case in.the Court and the Hon'ble Service Tribunal, Khyber
" Pakhtunkhwa passed a Judgment dated 14.01.2022 and set aside the above Surplus Notification.
Operative part of the Judgment is reproduced as under (Page-14 of the judgment); '

“In view of the foregoing discussion, the instant appeal along with connected service appeals are
accepted. The impugned order dated 25.06.2019 is set aside with direction to the respondents to
adjust the appellants in their respective department i.e. Establishment & Administration Department,
Khyber Pakhtunkhwa against their respective posts and in. case of non- availa'bllity of posts, the same
shall be created for the appeltants on the same manner, as were created for other Admmlstratwe
Departments wde Fmance Department Notlf‘cation dated 11.06.2020...” '

3. “In pursuance of the above Judgment 1 am also entitled to be adjusted in Civil Secretariat,'Khyber
Pakhtunkhwa Peshawar, S SR - ' ‘ '

4, ~ Above in view, it is humbly re.quested to kindly issue my adjustment order Civil Secretariat,
Khyber Pakhtunkhwa as per judgment of the Service Tribunal dated 14.01.2022, please.

. . s o Faithfully Yours

- Ramesh Das, %“/’

Sweeper (Ex- FATA}

033572563 20
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