FORM OF ORDER SHEET
Court of . .
Appeal No. /A 72 /2024
$.No. | pateoforder _Ordor or other proceedings \INilh sqzrmlure ofJudge
proceedings S
N R ; .
1 27 /09/2024 The appeal presented today by Mr. Muhai'r_;__]_inad

Muazzam Butt Advocate. 1t is fixed for preliminary héari_ng
before Single Bench at Peshawar on 03.10.2024. Parcha Peshi

given to counsel for the appellant.

- By order of the Chairman

4
=




-

i

¥ 0]
:;-_

[T

iil. Wakalat N:.ll]lcl

re

A Wo 579//29

RBIBI ZAINAR

- v/S

Government of KP & others

< y BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

i Pre_sident

INDEX

ll - DESCRIPTION OFTHE DOCUMENTS ANNEX PAGES

'| Appea]_ and Verification * 1-4

‘ Apphcatlon for suspension * 5.

[ Co -

py of Monthly Salar y account A.

] 6 - Q

;Copy of notification No. SD (Policy} EV AD/1- B. '

; 3/2020 dated 06/08/2020 9 10
Copy of-lmpu,_gned Letter dated ]une 06th 2023 C. /} /éf
e opy of Mmutes of MLetmg dated 06-07-2023 D. . ,

! N : 1~ 14
Cupy'of l,utter dated 23-08-2023 E.

T 19 - 20

| Copy of l_mpugned"letter dated 07-09-2023 F. cQ/ )2

Copy of Repi'csentation against the said G&H 2 3

| notification and t;epr_esentation made- by APTA "2’,

a5

v—- -




‘_j- - Page |1

ﬁEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

In Refto

Service Appeal No ,/é 77/ /2024

BiBi Zainab Wife of Muhammad Shafique, SPST
~ GGPS Maroofi Banda, Tehsil & District Hangu

................... Appellant
VERSUS

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department, Civil Secretariat Near MPA
Hostel, Peshawar

.............. Respondents
ERVICE APPEAL UNDER S 4 OF KPK SERVICE TRIBUNAL AC
1974, ) AGAINST THE IMPUGNED NOTIFICATION BEARING
SO(POL E&AD/1-3/2 ATED 06/08/2020, COMMUNICATED
RESPONDENT NO. 2 VIDE ER DATED 06/06/2023, WHEREIN IT
W, TATED T UB RULE 5 OF E 7 OF KHYBER PAKHTUNKHWA
VIL SERV APPOINTME ROMOTIO D TRANSFER) RULES

989 STANDS DELETED
PRAYER:

ON_ACCEPTANCE OF INSTANT SERVICE APPEAL, THE IMPUGNED
OTIF! ATldN RING _NO: SO LI E&AD/1-3/2020, DATED
2020 MUNICATED TO RESPONDENT NO VIDE LETTER

D D 06/202 BE DECLARED AND ORDERED TO BE STRU
DOW ING VOID LTRA VIRES TO TH NSTITUTION OF
. PAKISTAN NDAMENTAL PRI LES OF NATURAL JUSTICE AND

AGAINST THE RIGHTS OF APPELLANT.

Y OTHER RELIEF WHICH THIS HONOURAB IBUNAL DEEMS FIT
A ROPER IN THE CI S ES OF THE CASE MA 0 BE

GRANTED TO THE APPELLANT.

RESPECTFULLY SHEWETH

1. That the Respondents Department appointed the Appellant as Senior Prlmary School
Teacher.

Copy of Appointment letter is annexed as Annexure A
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-9, -

IhdL as per Khyber Pakhtunkhwa (Appointment/ Promotion/ Transfer} Rules,
1989, as well as in other sister services of the other Provinces and Federation as
well, availing of promotion by the employees is always optional and the employees
as a matter of right may avail or forego their promotlon and the next employee in
seniority list is to be promoted. :

That some employees spec1f”cally have foregone. thelr promotion as they could not
serve in the areas where there is no facility of accommodation and no houses of
their elders are available to look after them in far-flung and solitary mountainous
hard areas, and as per Section 25 of per KP Civil Servant Act, 1973, rules to the
extent of terms and condition is framed by the Chief Minister and such promotion
rules are not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part and parcel of KP Cl\nl Servant
Appointment, Transfer and Promotion Rules 1989, :

That Government of K.P without fo]lowmg the rules position mentioned in Para 6
above promulgated Notification No. SO (Policy) E&AD/1 372020, dated
06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23
wherein it has been made mandatory to the employees to avail the promotion,
otherwise, dis(:lplmaly action shall be taken against the employees. The impugned
Notification is reproduced as under:-

"Furthermore, those officers/officials who do not
comply with promotion order of the competent authority
or try to evade promotion through different means shall
‘be proceeded against under Khyber Pakhtunkhwa Civil
Servants (Efficiency Discipline) Rules, 2011, please”.

That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the
right of foregoing of promotion was withdrawn and the Government of Khyber
Pakhtunkhwa FEstablishment Department (Reguiation Wing) deleted Rule 7(5) in
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 vide
notification no SOR-VI (E & AD)/1-2/2020 dated 06-08-2020. ' o
Copy of Impugned notification No. SD (Policy} EV AD/1- 3/2020 dated 06/08/2020

is attached as Annexure B

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
PPeshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules; 1989 in
respect of which the respondent No. 1 vide its letter No. SO(Policy) E&AD/1-
3/2020 dated Peshawar the June 06th, 2023 directed the respondent No 3
(Directorate of Elementary & Secondary qucatlon] that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989
has been delcted vide notification dated 06-08-2020 and ,therefore, no provision
exists to decline or forgo promotion and it is obligatory upon every civil servant to
accept promotion under every condition.

¢ upy of lmpugned Letter dated June 06th, 2023 is attachu:i as Annexgre C

That thuuaitm the meeting was also held in the office of Additional Secretary
1: ‘;tabhshmcnt on 06-07-2023 in which it was decided to examine the case properly
and submlt a self—contamed/ consolidated case for onward submission to the
listablishment Department for further necessary action.

Copy of Minutes of Meeting dated 06-07-2023 is attached as Annexure I¥

That the Respondent No.3 i-e. Directorate of Elementary & Secondary Lducation
Khyber Pakhtunkhwa also wrote a letter to the office of Establishment &
Administrative Department vide No SO{Primary-M) E&SED/2- 2/Appointment

Rule/2023 dated -23-08-2023 to reconsider the amendment made in Khyber
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o

I’akhtunl{hWa Civil Servants (Appointment, Promotion and Transfer) Ru}_és; 1989 as
it had negatively affected a large number of teachers and especially female teachers.

Copy of Letter dated 23-08-2023 is attached as Annexure E

That the respondent vide its letter dated 07th of September 2023 directed the

Directorate of ‘Elementary & Secondary Education Khyber Pakhtunkhwa that

necessary guidance has already been provided to the department and therefore no
provision exists. to decline or forgo promotion and those teachers who do not
comply with the promotion order of the competent authority or try to evade
promotion through different means shall be proceeded under the Khyber
Pakhtunkhwa Civil Servant {Efficiency & Discipline) Rules, 2011.

Copy of Impugned letter dated 07-09-2023 is attached as Annexure F

That the petitioner feeling aggrieved, filed Representation to the respondents in
person, and also approached to respondents through APTA President but the
grievances of the appetlant have not so far been redressed.

Copy of Representation against the said notification is annexed as Annexure G & H

That fecling aggricved from the letters dated 06-06-2023 and 07-09-2023 and the
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989; the petitioners filed this Hence, the instant
scrvice appeal is filed on the following grounds:-

GROUNDS:-

That as per various judgments it is established and settled principle that executive
notifications cannot be given retrospective effect. A valid Notification which confers
rights is always applicable with prospective effect, however, if an amendment
notification that adversely effects the interests of the employees or. causes

disadvantage to the employee is not tenable in-the eyes of-law. The notification/

guidance dated 06/08/2020 06/06/2023 are liable to be set-aside.

r

. That there are no terms and conditions of service mentioned in the ‘appointment

order of the appellant wherein, availing of promotion is mandatory. It is further
submitted that employees in the past, have foregone their promotion along with
their posting, It is sibmitted that when domestic and other personal issues do not
permit the émployees/appellant to avail the promotion order and in that case, the
cinplayees who foregone their promotion were allowed not to avail the promotion
for a period or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promotion during their entire service. Hence
the employees himself/herself forebear agonies of foregoing their promotions. As a
result, junior to the appellant according to the.order of seniority cum fitness are
granted promotion to next rank. :

That as per Civil Servant laws, promotion is a kind of appointment which is always
optional to get promotion or not, hence the impugned notification is void, illegai and
against the law and the same to the extent of the appellant is iiable to be set-aside. .

‘That it is l{urther submitted that on account of grant of promotion, some employees
who are suffering from severe medical ailment or facing acute domestic issues
cannot avail promotion with transfer in other areas, therefore, no employee can be
compelled to accept the promotion compulsorily which is not beneficial to the

employee but if an employee does not avail and get benefit of her promotion it must -
be optional for the employees as to whether to avail or forego the benefits. Any -

promotion without willingness of employee is illegal and liable to be setaside.

.\
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"" . That non-availing of promotibn and foregoing thereof does not cause loss to the

government exchequer and in consequence of foregoing promotion, pave way to the
next employee in seriority, aspiring for promotion could be promoted.

That the impugned promotion Notification dated 06/08/2020 communicated on
06/06/2023 is perverse, discriminatory, against the law, pungent and is a blunt
blow ef hammer on the rights of the appellant. It is not out of place to mention here
that the appellant are teachers and have to look after their children as well as ailing
dependent family members and in these circumstances in the presence of impugned

Notification dated 06/08 /2023 communicated on 06/06/23 would not be able to

serve in the department and which shall amount to the snatching of bread and
butter of the poor employees’ '

It is, therefore, humbly prayed that on the acceptance of

the instant Service Appeal; the impugned Notification bearing
No. SO {POLICY) E&D/1-3/2020 DATED 06/08/2020, communicated
to Respondent No.2 by Respondent NO.1, vide letter dated
06/06/2023, may please be declared and ordered to be struck
down being Void, Ultra vires to the Constitution of Pakistan and
against the fundamental prin'qiples of natural justice.

It is further prayed that no penal action as proposed and
envisaged in letter dated 06/06/2023 may bhe declared as
uniawfui, itizgal and without having any legal effect.

Any other relief, which this honorable Tribunal deems fit
and propel" in the circumstances of the case, may also be
granted to the appellant.

AFFIDAVIT:

I, (the appellant) solemnly declare
thal the contents of foregoing
application are true and correct to the
best of my knowledge and belief and

" nothing has been concealed therein

Iroin this [lonourable Court. ;, . E
eponent |-

Through

ppellant
Muham Muazzzam Butt
Advocate/Supreme Court
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i BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

»

CMNo -Pof2024 . T
In Ref to il | ;
Service_Applee;l .l\ilol '- o /2024
BRI ROMNAB.
VERSUS

Secretary to Government of Khyber Pakhtunkhwa, & others

APPLICATION FOR SUSPENSION OF IMPUGNED NOTIFICATION
‘BEARING NO. SO (POLICY) E&D/1-3/2020 DATED 06/08/2020,
COMMUNICATED TO RESPONDENT NO.2 BY RESPONDENT NO.1,
VIDE LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL OF
CASE IN HAND.

Respectfully Submitted:-

- 1. That the instant applicatioh may be treated as part and parcel of service appeal of the

. appellant.

. That the appellant has brought a godd prima facie case and balance of convenience also

lies in favor ofthe sopellant.

bol

. That there is likelihood success of the appellant in the lis. And if the notification bearing

No. So (Policy) E&D/1-3/2020 Dated 06/08/2020, communicated to Respondent No.2
by Respondent No.1, Vide Letter Dated 06/06/2023 is not suspended the appellant -

would suffer irreparable loss.

. That valuable rights of the appellaﬁt is involved in the case.

" In view of the reasons, it is humbly requested that the notification bearing No. So
(Policy) E&D/1-3/2020 dated 06/08/2020, communicated to Respondent No.2 by
Respondent No.1, Vide Letter Dated 06/06/2023 may kindly be suspended till the

final disposal of the'main appeal in hand. .

Appellant

AFFIDAVIT:

Through

I (the appellant) do hereby solemnly |
stated on oath that the contents of |’ - Muhammad Muazzzam Butt

foregoing application are true and Advocate Supreme Court

correct to the best of my knowledge W_
and belief and nothing has been | ' g

concealed therein from this Honourable ' Muhammad Adeel Butt

Court M : Advocate High Court  :

Deponent:
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- f GOVERNMENT OF
!  KHYBER PAKHTUNKHWA B : _
ESTABLISHMENT DEPARTMENT \ Q./ ) .
{(REGULATION WING) ' : : o
NOTIFICATION ' '\\
Dated.Peshawar the, 06/08/2020 . ' '

in exerctse of the powers conferred by sectlon 26 of the Pakhtunkhwa Civii Servants Act, 1973(Khyber -
Pakhtunkhwa Act No XVIII) the chief Minister of Khyber Pakhtunkhwa is pleased to direct that in the
Khyber Pakhtunkhwa Civif Servants (Apponntment Promotion and Transfer) Rules 1989, the followmg
further amendment shall be made, namFEy‘“
FLI r - . . .
AMENDMENT

in rule 7, sub-ruler (5) shall be deleted.

CHIEF SECRETARY
© GOVERNMENT OF THE KHYBER PAKHTUNKHWA

(ANDS): & EVEN DATE

Copy is forwarded to :-

1. Additional Chief Secretary, Govt of Khyber Pakhtunkhwa Planning & Development Departrnent)
‘2. The Senior Member Board of Revenue, Khyber Pakhtunkhwa.
3. All Administrative Secretaries to Govt of I(hy%er Pakhtunkhwa.
4. The Principal Secretary to Governor, Khyber Pakhtunkhwa.
5. "The Principal Se‘cretary_to Chief Minister, Khyber Pakhtunkhwa.
6. All Divisional Commissioners in Khyber PalghtunkhWa.
7. All Heads of Attached Departments in Khyber Pakhtunkhwa,
| 8. All Autonomous/Semi Autonomous Bodies in Khyber Pakhtunkhwa..
i 9. All Deputy Commissioners in Khyber Pakhtunkhwa.
| 10. The Registrar, Peshawar High Court, Peshawar.
5 11. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
12. The Secretary, Khyber Pakhtuinkhwa Public Service Eommission, Peshawar.
13. The Deputy Director (IT), E&A Department. _ .
14. All Section Officers in Establishment & Administration, Department. , -’
15. The Section Officer { Admin), Administration Department with the request to arrange 20 gazette
copies. .
16. The Caretaker, Administration Department. N

[

1
: o (WARDAH LATIF
O DEPUTY SECRETARY (POLICY)
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Wil : ' GOVERNMENTOF - @JL
) ' : KHYBER PAKHTUNKHWA - =

ESTABLISHMENT DEPARTMENT
{(REGULATION WING)

To )
The Government of Khyber Pakhtunkhwa
Elementary'& Secondary Education Department.
Subjicl: GUIDANCE REGARDING DELETION OF RULE 7{5) IN THE KHYBER PAKHTUNKHWA CIVIL _
SERVANTS[APPDINTMENT PROMOTION AND TRANSFER} RULES 1989 * ’
' Dear Sir,

| am directed to refer to your Ietter No SO{anaw M/E&SED/Z 2/Appo;ntment{2023} dated

18.04.2023 on the subject noted above and to state that sub- -Rule(5} of Rule- 7 of Khyber Pakhtunkhwa
« Civil Servants{Appointment, Promotion and Transfer} Rules, 1989 stands deleted vide this department
notification dated 06-08-2020; thus, no provision exists to decline ar forgo promotion.

2. The basic rationale behind the deletion of the ibid rule is aimid to preventing a civil servant from -
~ temptation for illicit gain by sticking to a single lucrative post/position or to prevent those who tend to .

forgo promotion to evade posting/transfer or show lack of capacity to tackle higher responsibilities in
case of promotion. Therefore, it is obligatory upon evéry civil servant to accept promotioh in evei'y
condtion. .
3 Aher those oiticers/officials who do not comply with promotion order of the competent authority
or . - 0 evade. prornotlon through different means shall be proceeded, agamst urrder Khyher
cali unibwa Civil servants (Eificiency & Discipline) Rules, 2011, please

Yours faithfully,
{lssa Muhammad Khan)
-Section Officer{Policy)

{Enve:¢). of even No & date -

"Copy is lorwarded to :-

PS to Special Secretary (Reg), Establishmeént Department.
7. PAto Additional Secretary (Reg-li}, Establishment
s PSto Deputy Secretary(Policy), Establishment Department.

Section Officer
(POLICY}

oy

-
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© RSO (Primary MYEBSEQMR-5/2023
_ Ualerd Peshawar ihe, June 26,2022
T ' ' '

~ The Direclpr

- Elementaryj & Secondary Educallon Déparlmen'. :

Kh\lber pdﬁhlunkhWﬂ.Peshnwar' I"_]l .::a"-
2tz U AL

ziz UtiahKhan AT ),
President : Jf-/fs/) 2

All Primar{_\;i Teacher's Associatian, KP

Subject: . GUIDANCE REGARDING DELETION OF RULE 7(5) it THE quaez

PAKHTUNKHWA CIVIL SERVANTS (AF’PDINTMENT F‘RDN\QTiD

AND TR}&NSFER\ RULES, 1588, - .

ey

and to enclose hare wilth

a letter of Establishment Depariment lelief Nao. SO-(PoIlcy}E&ADH-S!ZOZU daled

06 Jine, 2023 and lg'stale thal the 5ﬁb1e::l meeling ls to be haid on 06 July, 2023 al

14:00 AM in this depﬁdmenl under ihe chaltmanship of Additional Secrelary {Estab)

£.8E Department ny hﬁs affice.

ko : .
{ am directed to refer lo the sublect noled above

You are, s erelore, -iequesied o depute 2 represenlathfé!_ of your

2. : ; _
respeclive Départm;—s’ht {0_attend the meeling on a dalg, lime & venue 8s rlnenﬂoned
‘Zhove, please. | "
Oy
| —

Encl: AA | Iﬁlg/' |

SHAQ)
bl MAE"’I; ARY MALE)

SECTION ORFIOER-{PRIM:

Copy forwarded 10 ther

1. PS 18 Secretary, E&SE Depariment Khyber pakhlynkhwd:
A : :

74 |-~
' i PRIMAR MALE}

‘ s TloNUFFIC%ﬁ'{ ?!’r‘/kz

e Fet
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REGARDING OF: = ,
. RUL 7
IRANSFER BUIEK 1089) 11 | S)INTHE CIVIL LIAPPQINIMENY, P

]

A megting 'Equdlng Ine sublsct Moiler wos held on 04072023 af 1) 00 At

under |he Chnlrmnnshipicl Addihoncﬂ SEcreinw Eslc:bllshmeni in his. ofice, The
loflowing cnended |ha meeling

S#

1 | b "AMﬁ DESIGNATION
1
i

.

_ Pepuly Dhrgeint Eslablishmenl of Direclorale
Elemeniory L Secondary Educailon Dapurlmuni

Mr. Fuzul Wuhld

Pravincial Presiden] All Primory Teachers
. Assaclallon -
Khyber Pokhiunkbwao

General Secralury AFTA Peshowar_

2 (M AzigUlich

3 \ Mr. Ralagal Ulluh

Sacllen om.:m {rtimary) ELSE Depariment Clvil
‘secrejoriol Kivber pokhiunkhwa Peshawor

) v f——— —— ————— — i Wt

\ Muhcmmud '.shoq

e

2. ThE meeling slrmrled wiih recilolion liom The Holy Quran, The choir welcomed
the parllcipgnls. Tha. Depulv Direcior {Esloblishmenl} ol Diracloralie of Elamenlarv A

Secondary Educal:on ‘briefed the lorum regorcling ogenda ilem In deloll.

3. Aller lhrac!dbpre d'usl:ussion ii was' decided Iha! Direclorole of Elemenlcw z.
Sacondary’ Educclien Dapurlmanl may examing ihe case propery ond submit 9
66 submission  to Esloblishmant

sexll- conta]ned!ronmﬂdoled cose onward

Depnrlmeni for (ur'ulnﬂr necessory aclion.

The meéﬂlng ended with a vate of 1honks from ihe' Chalr.

{Mr, Fazol Wah dj /(M'r.[k-:(?z Utiah)

Deputy Director:| ‘Provinciol President |
) rtmeant I frimory Teachers Assoclglion -
£4SE Qeparime Khyber pokhiunkhvra

'L,Lkﬂ"\ “ \

Sacilon om;:;rﬁ;mﬁary-mm B
gLseDeporiment :

{Mr, Rtlr.ll’uqat Uh'nhj

| General kacra!aw APTA

F'e__shcxwar
(Ab cuilah}
Addillonot Secrelary (Establishmenl)
E4SE Dapartmen!
| WP4442:2020 AZZULLAR V8 GOVT GF PG42
A x
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A meeting regarding the subject matter was held on 06-07-2023 at 11:00 AM under
the Chalrmanship of Additional Secretary Estabilshment In his office, The fallotivlng attended

the meeting
S| NAME - DESIGNATION . - :
1| Mr. Fazal Warld ’ Oeputy Director Estabilshment of Directorate Eilementary & |
! Secondary Educatlon Department. © - '
2] Mr. Azlz Ullah Provinclal President All Primary Teachers Assaclation:
Khyber Pakhtunkhwa o
3] Mr. Rafagat Ullah ~_{ Genara) Secretary APTA Peshawar '
4] Muhammat Ishag Section Officer (Primary) E&SE Department Civil-

Secretarial Khyber Pakhtunkhwa Peshawar {

2. Them}eetlng started with recitation from The. Hoithuran. The chalr'welcu}!ned the

particlpants. The Députy Dlrector {Establishment} of Directorate of Elementary & Secondary
Education briefed the-fnrumi 'rega'rd'ing agenda ltem In.detall. '

- . 3. Aftgr threadbare discusslon it was decided that Directorate of Elementary & Secondary
Education Department may examine the case . properly and .submit & self-
contalned/consolldated case for onward submission to Establishment Department for further
necessary action. : '

AR %

The meétﬁlr_:g ended with a vote of thanks from the Chalr,

(Mr, Fazal Wahld) 5 .
Deputy Directar-1 -
E&SE Department e ;

Provincltal Presldent
All Primary Teachers Association
Khyber Pakhtunkhwa '

{Mr, Rafagat Ullah) L
General Secretary APTA :
.Peshawar

(Muhammad Ishag} . . .
Sectlon Officer (Primary-Male)
E&SE Department

(Abdullah) ' 0

. Aitiong) SesTRiPEekishrng

yi v
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Subfect; - :
Dear Sir, - ;
T 4 am;
G, Mhd;bﬂn]ffm of 1he

- prosant 'brley Nigtory abR

j It
v Thai Governme

dolgled Rulo 7(

vide Ibu{{ﬂcﬂﬂq'r ;

»  Tho this affieg
Mg, 2'93? dored

»  Thet the Gave,
IWing) vide lef
that thare oxl
civif servant ¢

« The same X

\

. Thni,

- Choirmanshif

heen arked

provided they,

M & Seeondary Bivicallan Depariment,

| Now Irli
(i) 2 s thejpr
promof(éh,

w That youn Rq"|
No, S0 (Privitany:

ificer (irimary-Mole),

T‘a Whituikhwa Poshievar,,. |
Jd- ;- I. . H

Jirgetiis w0 raer o tha: Tatrer _Nmsamrrﬁahpabsassﬁls.yf-
E&_ ting/PST/2023 dated 10.07:2023 on the subfect clied above and 1o
s the buckground af the case as under! .

3' ‘Khyber Pakhtiinklowg Estabiishrnt Departmont (Roguiation WVing)
Injtha Clvil Servants {Appoinimieni, promotinn & Trangfer Rules 1989)
Nd, No. SOR-VI {E&ADY1-3/2020 datod 06.08-2020.

seright guldance from your good office tn the fallawingseords vide tatter
2-2023. Lo N : :
b[lgm‘m-y tpen the elvil m-_uém to aecepl Promotion in every condition. -
erogativa of tha civil sarvant to eithar accopt or turndown ihe nffer of

&

oo fu varded the yamd ‘o the quortsr concerned vide letter

} E&SED/2-2Appolrment/2023 for necossary guldance,

prit of Kiybuor Pakhiunkhwa Exioblishmont Departemant {Repulation

i NoiSO (Policy) E&AD/I3/2020 dated §-06-2023 cgicgorically siatad

5 nip pravisian tn decling or Jorpo jromation, It Is ohligotory upon uugrjf S
aceopt prontion under gvery canditlon. i

I# iudch'ad by this offies. from your goad effice Vids lewer NaSO'

(B SED/2-2Appoiaimeni/2023 dated 12-06-2023. L
) iJir; af the minuies of meeting dotod 6-07-2023 held under the

‘nfion, Adilirional Secretary Estahfishment 61 Ms office this nffice; has-

} sithmistian of cansnlidoiod cose.

ita thie above, this affee is of considered apinfon thet thi delerlon of Rules
:A4df Hegatively o huga ntnthers af Female Teachars.

Teachers bn!m ﬁp .16 may be exempted af Implicailany of the antandmant fi the riles thid

Thurif is proposad thar”

L]

Fulimit “thefr swritten refuspl prinr to candugtion of the meeting of .

Deparimental |

LEndst: No,

The tase

i " Elomaritary & Secondary Education

toniation Qommtitiee, : .

(5-submiited for perusal .and-namiary actiany please,
) .

- . _ Q;i 7 L
_+ ArsiulrDifetor (Extdb M-1)

g - /O/ Khyber Pakhnutkhwa I

Copji af the|

1. PAto Directoll 0
2. Maxtor Copy| i)

s '

]
-

e A5 180~ . .- K

Assistant Pfr?crhr {Estabi -1}

' S Blementary. & Secondary Edication
: Khyher Pakhminkhwa

7

‘ ﬂ; Dircctoraie.

P 7
on
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DIREToRATE  GF EL!EY}ENT!}&V § SEoNpARY EburATIon, 1PK

' ﬁ%ﬂwnﬂ'a
, oA
Section oﬁaﬂ:(—Pﬁqu i‘(h,&) | 1o1)

P, 1 :
Suffedt v Minues l# Mesting

| 5 7 . . ‘ i . .E'
D 8l 0 ke Solixefes o dellex No. (0" Bimegg -T)E 46D (1G]

Mindes of maeeting [RT/22% deted 1o-3-173 o gifect olted abve Gnd 4o

prssd Inlef Im%,m& backeuund 6 ©uR as urdes:.

s Thal Tovtitimantd EP Estblind deposfinet (Regeleiin Wing)
ddied wule(S) i -Civil Sewonts { Appgintrmsst promatione, Ty fds 1997)
Vide vofificcding No. No. SOR-VT{E4AD) 13 )220 clafed  0b-08-1s20.

* Tret i offie gaght guidance F., Yooy g iffice m'ﬁm'ﬁllmm‘r@
woide vide felles wo. €337 o o628, \

_(5) Naww 7 zb dEijdﬁU Upor ovif Sunowt o clr:c-zpf p’\ormf‘kh. .
(g 'J'ra\n:‘j"aﬁve E'-f el Sevyant do €rer c\cceﬁ/a‘lmqu Jhe

Tht Dﬁe;% “;;ﬁh' | '

° el yeot good oty Fovwaded the tomee o o ueres  Cangered
g[u?lclm%?ﬁ h o &mw) EG8ED/ 12 Pppairroat-(2573 jg« TReecsay)

« o Hhe gavemma oj‘f KP-ED(R:,gqu:Pm Wﬁ:g)m'dp' fottey {,\.Lg..So (Polie)) |
E5AD{L-3]2090 dafed 6-06-20%3 catgmically’ sheed Aok Hhop ey
ho  Puvision o cleeing [Fovgo promdtion. 9 fs SblBakmy  ypors 2vory il |
Sexant o ciecep Pucrm’hm oncley e-i’fj’f’ Gond b, |

o Thad i Dt of e rmiintes o2 1 ding - 6-61-203
et ot S C'l-o;imm[.m-‘j%e ¢ medli0q deded 6-57-207)

“ment o hic office <Thiy Offie hey

be | LY T
Cm&o%f&d: cate o Mhd ﬁa Sbvussior C"‘Jf

- Ve of dhe abe, b t te 15 of ¢a | ilo At
hert e deldion " Rufes (5 hweﬁ:ﬁecteﬂ w:ggam% Qj ﬂgq
members of  Ferale ook ‘ | ;

o {The e o Sbwidled ,f’,,,_
Copy of Jne clwve 15 |
A. PP Fo Divedton Local Divactoroty
. M&ﬁgj Cﬂ\t@

PE'H!GJJ and I‘L{cessd#d-:- achm

Putthud Divector
Blemaogy Secndny Bhnss,
Vs R.a:afufmh,

WP4442-2023 AZIZULLAH VS GOVT CF PG43
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* rem &% mamaﬂ Hti.‘ﬂ ¥ids

E'_-Etléw-imf AHD SECOKDARY EDUCATION DEPARTMERT

. CIVIL SECRETARIAT PEEHAWAR
S (Phone No.091.8221587) : VN

Peshawar Dated 23 August, 2023

Vg Gearstary W Govil. of Khybsr Pakhlunk.h.wa.

:;-:.mwemm £
Peshuviar ?:Mmmi tralian Dapartment, . R -
GIECT ; i IIN #) OF L gY_IK E &YV
Y, APPOINTMENT, PRPMOTIT U

1g89),
Cosgr S, |

}mﬂ 20%.4 and t:p ctzte thot after deleton of rule 7(5) Khyber pakhtunkhwa .Civii

Servare (Aapiormnent, ‘Promotion & Transfer Rules 1989) It has been inmated that those

officers! ufﬁtisls yrho |du not comgdy with promotion order of the competent authority or

by o evsds prombon through different means shall be _procead under Khvber '

era Gl Servan. {Effidency & Dsscpline} Rules, 2011,

2 Ln gs unnnectmn itls 5ubmlttad that In somg cases lady teacher of prtmary
us incorvience while they have to

terged o aml sucns prumatiorrs have to-fece senio !
perform outies In ma rernotest sation vith no residentisl or l'.ranspart faclllty. Most of

oyses, rere are nega'ave effects on eervice delivery, - ]

the said amehdrnent may be recunsldered
i

3, In vlew of the abave,
et of oY i:End*-Eﬂ‘ i pdrr'-ar'f sd'mlf

Pyl !

b : -
Copy forerarded o the:

L Direcmr E.&SE Khyber Pakhmmmwa

Z P“ tn Secvetary, EBSE. Departmant Khyber: Pakhtun_ . wa.
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J am directed to refer to your lgtter No. SO(Policy)/ EMAD/ 1-3/2020 dated

aad elder father of mnther-ln-law who {r-ead care. In 51;d1 .

to the

=

Scanned with ComScanner




R ,
P EG?E’H.W,L:;@ CROZ-2PPvdM X : s
N S R T

| (R“'“d?w#; ey TR 3553 e
v looss], iy, gy o o ok perl Raey
Yo T eres R ‘ | e

G Yoo 2 P oo B Y PO ooy b pagey ny

. -_; 1 ‘ “’Wm@wb. 5:5?““' KEI\SIQ_D" fb mmvi‘% E

-u"‘l‘uﬁgm 2D ")jgaw_'c 5 Y ]'GDIO BJM S Tp?ab% } .

. . | ( | | | | " H 1

' y - . ) D w _0' o
F‘WU‘?U} *‘“dm/ﬂwmtm ou Y oy o - o(o 191 -
 owe % Fay BT Sosas ag%ﬁ |
’,7' Y L{EHW Y2Ns proab U '[’JME'(. EZUUEMJ g
0 oy w7 I %40 ot Rl
Co T P Pgs s g WU sy o L
I eyt a0 (e7img o By, J ponc
VAU It "‘D‘ﬁ!?/ LU0 baadou| 7 m“l'ﬁ . el
%E‘W{F_ w%%td oPNZ of R‘-F LO Q_puoqfnb F‘?{?’C{U@ mhL-' L
RG= UDM G4m Fapchues U g mtw | mbn%[o i‘w@% eyl '
- oy Ry veg 9y 5 (L3 WU‘FE “}“;t“’&“f?%“? Lepwa i
S poageldy) panes (o omygonggte) SR (S)E TR f oapp L

| | i ngfo o dyoig o PUS e unlyD REOP et [S-F
w*za;?rz?w%’iﬁ@ oN mafay soofl of sfer of r:ﬁamrp wo

-

g R

N

S O _ t;(“’%‘UT'__, ]
SRR Sopny] Aafmues] B cogouary (paupiakdy) FRRes (4D |
1l rwuiha P BeeRkever  LmEs
11 | , S ey
10 gl veypSTpy o s qrans
1] Ceyquagpiy) @Qfuy fo pmsion o epars
o I CUfeaf bl pll PARd iRy - : o 1
1 R Lo | Ty Ponagadey - _ ' v
5 [ R e e R I

4 | | — 96




S m——e

- -

- GOVERNMENT
ESTABL;SHMENT-DEPARTMENT' o

No. SO(Policy) E&AD/1-3/2020 _,

Duted Peshuwar the September 07,2023 EE R

-

_-_‘__._—__,___—-—.___..—-___..—»_-__—

OF KHYBER PAKHTUNKHWA o

| ) “ - =
. 7L - - The Secrelary 10 Governimeént of Khyber Pakhtunkbwa, -
. Elementary & Secondary Educalion Department.

. Subject-  GUIDANCE REGARDING DELETION OF RULE 7(5) IN THE
KHYBER PAKHTUNKHWA CIViL SERVANTS APPOINTMENT
PROMOTION AND TRANSFER) RULES, 1382, - .

Dear Sir, | T : . . :
| am directed w0 refer to your leter No. W?E&SED&-

023 on the subject noted above and 1
ment tetter of

5 siate thal

doted 230872

Eprpcaiﬁtnx{_:gl—Ruld?,fJ’lB
%
zndered to your goed office vide this deparl

_ nccessary guidanc: has already been

. even No. dated 06.06.2023 {copy enclosed).
Yours faithfully,

rndst. Of even No & date

Copy forwarded 1a-the:-
1S ta Special Secretary (Reg). Estnblishment Deparimont.
PA ta Additional Secretary (Reg-11). Estabhishinent Deparunent.
S 10 Deputy Secretary (Pulicy); Esiablislf_jwnl Departmentl.

L
R I

WP4442.2023 AZIZULLAH VS GOVT GF PG43
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GOVERNMENT OF KHYBER PAKHTUNKHWA
' ESTABLISHMENT DEPARTMENT :
No. SO(Pollcy) E&AD/1-3/2020 _ S
Datgd Peshawar the September 07, 2023 '_

To

* The Si;z'cretary to Gavernment of Khyber Pakhtunkhwa,
Elementary & Seconddvy Education Department,
. o . )
Subject:-  ; GUIDANCE REGARDING DELETION OF RULE 7(5) IN THE N
' KHYBER PAKHTUNKHWA CIVIL SERVANTS {RPPG!NTMENT
PROMOTION PLND TRANSFER) RULES, 1989.

Dear Slr,

[ am directed to refer to your letter No, SD(Prlmary-M)/D&SED/Z Z[Appmntmentu
Rule/2023. dated 33 0B.2023 on the subject notnd above and to state that ne’essary_.
guldance has already been tendered to your good office vide this department ietier of everl
No. dated 06.06.2023 {copy enclosed).

Yours faithfully,

Section Officer (Poiicyj

Endst. Of even No & date

Copy forwarded to the-- .
1. PS to Special Secretary {Reg] Establishment Departm ent
2. PA ro Additional Secretary (Reg-IT), Establishment Department.

- 3.PSto Deputy Secretary (Palicy), Establishment-Department

Wt r

Secti.or-l nicer (Palicy

WP4442-2023 AZIZULLAH VS GQVT CF PG43.,
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mm@&qm ~ :
Tof . ' : '
I} Secretary to Government of Khyber Pakhtunkhwa, Establishment Department,
Civil Secretariat, Péshawar .- :
2} Sccretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
liducation Department, Civil Secretariat, Peshawar
i} Director Elementary and Secondary Education Department

Subject; REPRESENTATION _AGAINST THE IMPUGNED NOTIFICATION BEARING
NO.SO{POLICY)E&AD/1-312020." DATED 06/08/2020, COMMUNICATED _TO
SECRETARY TO GOVERNMENT OF KHYBER PAKHTUNKHWA, ELEMENTARY &
SECONDARY EDUCATION DEPARTMENT VIDE LETTER D06/06/2023, WHEREIN IT
WAS STATED THAT SUB RULE 5 OF RULE_7 OF KHYBER PAKHTUNKHWA CIVIL

t»  SERVANTS (APPOINTMENT, PROMOTION AND TRANSFER) RULES, 1989 STANDS

DELETED
Sir/ Madam:- “ ' _ .
Your Honorable authority promulgated Notification No. SO (Policy) E&AD/1
3/2020, dated 06/08/2020, communicated to Elementary & Sccondary Education vide
lett r dated 06/06/23 wherein it has been made mandatory to the employees to avail the
promotion, otherwise, disciplinary action shall be taken against the employees. That, as per
nolification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of
prosiotion was withdrawn and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(5} in the Civil Servants {Appdintmerit,
Promotion and Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-G8-2020. That the Directorate of Elementary & Secondary Education Khyber
Pakhtunkhwa Peshawar asked for guidance regarding deletion of Rule 7(5} in Khyber
pakhtunkhwa Ci# Seyvants {Appointment, Promotion and Transfer) Rules, 1989 in respect
of which the Establishment Department vide its letter No. SO.(Policy) E&AD/1- 3/2020
s fdaled Peshawar the June 06th, 2023 directed the Directorate of Elementary & Secondary
Education that Rule- 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appointment,
promotion and Transfer) Rutes, 1989 has been deleted vide notification dated 06-08-2020
and therefore, no provision exists to decline or forgo promotion and it is obligatory upon
everv civil servant to accept promotion under cvery condition. That Directorate of
llementary & Secondary Education Khyber Pakhtunkhwa also wrote a tetter to the office of
istablishment & Administrative Department vide No SO(Primary-M) E&SED/2-
2/Appointment Rule/2023 dated 23-08-2023 to reconsider the amendment made in
Khvber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer} Rules, 1989
as it had negatively affected a large number of teachers and especially female teachers. In
the meanwhile, the department vide its letter dated 07th of September 2023 directed the
Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that necessary
suidance has already been provided to the department and therefore no provision.exists to
decline or forgo promotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade promotion through different means shall
be proceeded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & Discipline] Rules,
200 1.

It is, therefore, humbly prayed that on the acceptance of
the instant representation; the Notification bearing No. SO (POLICY)
£210/1-3 1-2020 DATED 06/08/2020, communicated to vide letter dated
$6,56/2023, may please be declared and ordered to be struck down
being Void, Ultra vires to the Constitution of Pakistan and against the

fundamental principles of natural justice.

SHNIREY oY /01 /2024 ;-Zﬂ;é”"’b )
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1. A.zarnced counsel for the appellant present.

N

ey o presadmission nobice he ssued 1o the

responderts dhrough TCS for submission ol

l'C}‘;‘y-’cm:‘.:ncnls. Appeltant is directed o depoml TS
CXPENSes . wilhli‘n fllu'cc days. To came up (or
I- l'u:[)l}:;'u(}:1!‘:11c111< as el as preliminary hearing on
1{5.0(1.7‘_!.}2.4 betore S48, (1 given o lewrnd cntnsel

v

lor the appellant. ke

03] Alongwilth ihe scrvice” appeal there s an

application  Tar  suspension of Noulicution  dated

06.06.2023 and letier dated 23.48.2023 1l the final

disposal of main service appeal. In the meanwhile, no - 37

adverseietion shall be aken against the appellant Ll

poxt dile ol hearng.

ordilied 10 e trne copy(Muhammad Akbur Khin)
Member (1)
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BEFORE THE SERVICE TRIBUNAL PESHAWAR

/%!_8/ ZHINAR .

Versus

Government p[ KP & others

Resf;ondents

| .(t_he'_AppeIIan-t)‘

do hereby appoint and retain

MUHAMMAD MUAZZAM BUTT ASC, MUHAMMAD ADEEL BUTT AHC ..

. BASSAM AHMAD SIDDIQUI AHC

&
ASSOCIATES OF MUAZZAM LAW FIRM

to uct.and appear for me in the above Suit and on my behalf to conduct and prosecute (or
detend) the same and all proceedmgs that may be taken in respect of any petition
cun mctedwmth the same or any decree or order passed therein and Applications for review
to file and obtam return OF documents, and to represent me/us and to take all necessary
steps on my/our belialf in the above matter_,_ '

| agrec Lo ratify all acts done by the aforesaid Advocate in pursuance of this Authority. -

APPELLANT

o

ACCEPTED

Appellant




