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FORM OF ORDER SHEET

Court of _
Appeal No. 1676/2024
Date of order Order or other proceedings with signatu_rg-c-)‘]c judge B
proceedings '
, — S e i
30/09/2024

The appcai'__jo'i’ Mr. Muhammad Asif presented
today by Mr. Ashraf Ali Khattak Advocate. It is fixed for
pi*_(:liminary llcaring before Single Bench ar Peshawar on

03.10.2024. Parcha Peshi given to counsel for the appellant.

By order of the Chairman. . -
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_ BEFORF THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

'S.ervice Appéél No-.'/ é’% 12024 |

) Muhamnmd Asif Slo Zahir Shah

Police Foree, Kohat . ...t Appellant
VERSUS i
The' Reglonal Police Officer, .
.............................. Respondents

Kohat Region, Kohat & other

INDEX

S.No.| Description of Documents:
-7 Memo.of Service Appeal along with 1 10 ;
I. um g -
Affidavit, . - _
2. Copy of judgment of acquittal - 14-06-2024 A I - I8
. Copy of charge sheet and statement 14-03-2022 B o
| o of allegation. Y - 30
o4 -RLph to charge sheet. - C 24 '
‘5. iCopy nl final show cause notice. 01-06-2022 D 23 |
6. | Rtph to final show cause notice. E %%
S HC 0py of :mpugmd order of dlsmassa! 12-08-2022 F _ S
lrnm service. ' 3y -6
8. L opy of application to RTL l\ﬂlmt G_ L B
9 s opy of Order of Trial Court H T B
" | requiring inquiry report. 276 |
10 Copy of application filed by father of I _
" !'the appeliant before reqpondent No.l 2
L Com of Departmental Appenl J 3‘1. _\ ;
12 e apy of impugned order of rejection 20.08-2024 K T
- n_i_ departmental appeal. : k{}
(3. | Wakalat Nama Y3
: _ ppellant
Through _ . g
: AslL_—5wW !
- Ashraf Ali Khattak

Dated :

.

12024

- Advocate, -
Supreme Court of Pak;sran




BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

'SERVICE APPEAL NO. | % 12021

Mr. Sajjad Ali, Ex-CT,
GHS Behlola Charsadda.

(APPELLANT)

VERSUS

. The Secretary, (E&SE) Department Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.. :

The Director, (E&SE) Department Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar. | _
The District Education Officer (Male), Charsadda. : oo
- : - (RESPONDENTS) .

-.APPLICATION FOR_RESTORATION OF INSTANT

APPEAL WHICH WAS DISMISSED IN DEFAULT ON

NON-PROSECUTION ON 20.09.2024

RESPECTFULLY SHEWETH:

1.

That the appeal of the appellant was fixed for arguments in this

. Honorable Trib_unal on 20.09.2024.

- That the counsel for the appellant was busy in other court on
20.09.2024, therefore, he could not attend the instant case on the date., .
fixed due to which the- instant appeal was dismissed in non-
~ prosecution on 20.09.2024, (Copy of order sheet dated 20.09.2024 is

: attached as Annexure-A)

That the appellant has good prime facie case and interest of justice
demand that the case of the appellant to be decided on merit to the

- meet the ends of justice.

It is, therefore, most hurribly prayed that on the acceptance of

this application the instant appeal may kindly be restored and to
- decide on merit to meet the ends of justice.

APPELLANT o
Sajjad Ali '
THROUGH:

.~ (TAIMUR ALI KHAN)
- ADVOCATE HIGH COURT

KN




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

SERVICE APPEAL NO.204/2022

Iftikhar Ahmad Khan, Ex-DM, -
R/O Mohallah Babran Dag Behsud District Nowshera.
(APPELLANT)
VERSUS

4. The Secretary, (E&SE) Dcpartmeht, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar.

"sl“ =

5. Thi: Director, (E&SE) Department, Khyber Pakhtunkhwa, Clvﬂ

_ - Secretariat, Peshawar.
6. The District Education Officer (Male), Nowshera. o
- - - ' (RESPONDENTS)

'APPLICATION FOR RESTORATION OF INSTANT
APPEAL WHICH WAS DISMISSED IN DEFAULT ON
NON-PROSECUTION ON 20.09.2024

. RESPECTFULLY SHEWETH; . -
4. That the appeal of the appellant ‘was fixed for arguments in this
Honorable Tribunal on 20.09.2024. , T

5. That the counsel for the appellant was busy in other court on
~20.09.2024, therefore, he could not attend the instant case on the date
fixed due to which the instant appeal was dismissed in non-
prosecution on 20.09.2024. (Copy of order sheet dated 20.09.2024 is
attached as Annexure-A) '

6. That the appellant has good prime facie case and interest of justice
demand that the case of the appellant to be decided on merit to the
‘meet the ends of justice. -

It is, therefore, most humbly prayécl that on the acceptance of
this application the -instant appeal may kindly be restored and to
decide on merit to meet the ends of jllSthC : '

APPELLANT -
Iftikhar Ahmad khan
THROUGH: S

(TAIMUR AL1 KHAN)
ADVOCATE HIGH COURT.



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR -

‘Service Ap'.pesil.No. [6?é _/2024

Muhammad Asif S/o Zahir Shah.

R/o Paya Jaykia, Kohat.

Ex Constable Belt No.1538 _ : _
Police Force, KORAL .. .ocvvvinieiveieiiaencariiiannennanaena Appellant..

VERSUS

. The Regional Police Officer,
Kohat Region, Kohat.

2. The District Police Officer, Karak........................Respondents.

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 READ
'WITH RULE 11 OF THE KHYBER PAKHTUNKHWA POLICE
RULES, 1975 AGAINST THE IMPUGN ORDER OF
| RESPONDENT NO.1 VIDE Endst. NO. 6995/EC DATED 29-08-
2024 WHEREBY HE REJECTED THE DEPARTMENTAL
APPEAL OF THE APPELLANT PREFERRED AGAINST THE:%
IMPUGNED ORDER OF RESPONDENT NO2 OB -NO. 264
DATED 12-05-2022 WHEREBY HE IMPOSED UPON THE
APPELLANT MAJOR PENALTY OF DISMISSAL - FROM
SERVICE WITH IMMEDIATE EFFECT. | |

Respected Sir,
_ Appellant humbly submits as fo the following:-
E. That appellant was enrolled in Police Force in the year, 2015.He has

about 10 year at his credit. A

!Q

That appellant was booked in case FIR NO.133, dated 05-03-2022
under section 9D KP CNSA, Police Station MRS, Kohat on certain



flimsy and concocted accusation, Appellant was arrested -and put up . -

behind judicial custody till order of acquittal dated 14-06-2024. | @

Copy ofjudgment of acquittal is attached-as Annexure-A.

That it is pertinent to bring into the notice Of Hon’ble Tribunal that the
compétent authority was under lega! obligation to notify the appellant as
_suspended under the rules (CSR-'394) and wait for the outcome of the
Crimirial Trial, but he fatked to comply with CSR=394 and got him

suspended but also wnhout waiting for the outcome of the Cnmmal L

SN

pr oueedm;,s, directly 1m1tated departmental disciplinary proceedmg
| -against the appellant, which culminated into the dismissal order of the
appeliant dated 10-08-2022.

That appellant was served with charge sheet and statement of allegation
dated 14-03-2022 (Anneiure-B’) to which he submitted reply
(Annexure-C). Appellant was not aSS9Ciated with inquiry proceedings
and the whole inquiry procedure was coriducted in the absence and at the
back of the appellant. No witness has been examined in presence of
'appeliant The quesuon of Cross exammatmn in circumstance could not
be ralsed Appellant does not know as whether the inquiry officer has

examined any prosecution witness ot not.

That appeliant was s.erve_d' with final show cause notice No.3421/PA
dated 01-06-2022 (Annexure-D) without providing him copy of the

inquiry report. Appellant submitted reply to the final show cause nbtice

(Annexure-E) wherein he again 1equestecl the competent authorlty to

stop the inquiry proceedings till the demsmn of criminal case but no
heed was paid to the 1eg1t1mate request of the appellant and vide
impugned order OB No.264 dated . 10-08-2022 and Endst.
N0.9273-75/PA dated 12-08-2022 (Annexure-F), appellant was
penalized with major pel?alty',of dismissal from seryfce with immediate

effect.
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© That it is worth mentlonmg that appellant has also requested RT1 Kohat

for dlrectmg the concerned authormes to prov1de copy of the mquxry

report (Annexure-G) but that too was not ‘complied with.

That it is also worth mentioning that apoellant also requested the Trial
Court for requisitioning the inquiry. repdrt (Annexure-H) and despite of
the directions of the Tr ial Court, the inquiry report was not subxmtted,

bl_ fore the Trlal Court

’ .
. |.

That it is also pertinent to bring into the notice of this Hon'ble Tribunal

that appellant was in Jail therefore, the father of the appellant through a

- separate application 1eque5tecl the respondent No.1 for mltlatmg denovo

_ 1nquny ploceedm_g:,s through transparent and legal piescubed procedure

L

L

(Annexu re-1) but the same was not responded and no proceedings were

initiated.

* That ap;:iellant immediately. after aequittal from criminal case and being

agarieved from _the impugned original order OB No.264 dated
10-08-2022 and Endst No.9273- 75/PA dated 12- 08 2022, submitted

' departmental appeal before the respondent No. 1 (Annexure-J) which
has now -been rejected ;vnde Endst No.6995/EC  dated 29-08-2024
(Anoexure-K) hence, the p'resen't appeal inter alia on the following

‘amongst other grounds; -

GROUNDS

That the penal.all_thority has rlot trea_ted the appellant in accordance with

law, rules and policy and acted in violation of Articles 4, 10-A, 25 and -

27 of the COI‘!StItlltIOI’] of lslamlc Repubhc of Pakistan, 1973. Appellant

* has been penahzed with major penalty on the ground of bemg allegedly :

X mvolved ina erlmmal case. The Cnmmal case has been clemded on

14-06- 2024 and appellam has been Honorably acqu:ltted from the -

charge. In. cucumstance the base of charge is no more in the field,

'Lheleloie lhe whole superstructure bLIllt upon the alleged departmental

LN
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proceeding has no legal sanctity and is:liable to be set aside by re-

instating the appellant with all back benefits.

That it has been repeatedly held by the Hon,ble Supreme ‘Court of
‘Pakistan, Service Tribunal and High Court that when an accused is
acqumed of the charge on which the departmental pr oceedmg have been
-~ initiaed; re-instatement of civil servant is a rule. Wisdom may derived

- from réported Judgment as to the following:-

When facts and c'ircumsténces‘_ of the criminal case and -disciplinary
proceeding are the same..... Civil Servant entitle for re-instatement...
{2011 TD 164). Acquittal from criminat charge'. Re-instatement is a Rule -
"under Article 4 and 25 of the Constitution, 1973. 1997 PLC (CS} 752.

Dismissal... Registration of FIR... Acquitted... Such dismissa! could not be
insisted to be retained in field {2009 PLC {CS) 471, 1986 PLC (CS) 130.

2001 SCMR 269, 2003 PLC {CS} 814, 2002 SCMR 57,

Charge of Corruption... Dismissed...Acqﬁitfa! by competent court of

law....Civil seru'an‘t shall be deemed not to have committed the charge

offence....Authority would Be bound to re-instate the civil servant. {2013

PLC {CS) 1398(a) (b). ' S

. : . . : ) BN ","v"_:,\_., R

Acquittal of civil servant from a criminal case, Civil servant in case of

" acquittal was to be considered to have committed no offence because
the competent criminal court had freed/cleared him from accusation or
charge of crime. Such civil servant, therefore, was ‘entitled to grant of
arrears of his pay and allowances in raspect of the period he remained .
under suspension on the basis of murder case against him. 1998 SCMR
1993, '

Where the departmental proceedings were initiated anly on the basis of
criminal charge, which was not subsequently proved in the competent
court of law and resulted in acqumai Order of service Tribunal

‘ upholding the order of compulsor\f retlremem by the department was '
set aside by the Supreme Court. PLD 2003 SC 187.

That the i:mpu'gn.ed order has beert pél$s'ed in violation of the law laid -
down by the Hon'ble Supreme Court of Pakistan which provides that n
case_of-_major penalty and fa(;tual__éontro{/ersy, regular inquiry was

obligatory and in absence of regular inquiry penal order of major penalty




@ |

(dismissal from service) cannot be clothed with validity and was liable ._ |

to be  struck  down on this score alone.

:itation Name : 2018 PLC(CS) 224 PESHAWAR-HIGH-COURT

- Side Appellant : SALEEM WAZIR PROFESSOR COMMUNITY MEDICINE

Side Opponent : GOVERNMENT OF KHYBER PAKHTUNKHWA

Major'pcna1ty, impaosition of---Requirements---Any disciplinary proceedings
refuting to misconduct of an employee/officer of any department which
entails major penalty of removal/dismissal from service must be inquired
through regular inguiry which cannot be dispensed with in rnatter where 5
controversml facts and ticklish questions are involved. ~

. Citation Name : 2019 PLC(CS) 475 KARACHI-HIGH-COURT-SINDH

Side Appenant : IQBAL HUSSAIN"
Side Opponent : I'EDERATION OF PAKISTAN through Secretary Ministry of

Inf‘ormatuon and Technology, Govemment of Paklstan

Holding of regular inquiry_ in case of imposition of major penalty was
prerequisite and mandatory condition.

'ThquISecvtidn 16 of the Civil ,SeWa;;.t Act, 1973 provideé. that every civil
s;'l’v.zml in case of misconduct is liable fof préscribed disciplinary action
only in accordance with law. It haS'also ‘been settled down by the
Hon’ble Supreme Court of Pakistan that when law prescribes something
to be done in a particular manner, it has to be done in that manner or not
at alt. In the instant case.no prescribed procedure has been adopted by
the competent authority and as well by the inquiry qfﬁcér. On this score .

alone the impugned order is liable to set aside.

That appellant was in jail but he Wés not associated with 'inquiry' :
pmaeedmgs and no prosucutlon witness has been examined in his |
presence and what to say the opportunity of cross examxnatlon ‘7 The'_
mqu1ry officer has totally faLIed to collect an iota of incriminating

evidence against the appellant In absence of any incriminating ev1der1ce |

- how a civil servant can be penalized with major penalty and that too of_ '
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in this regard. -

dismissal from service therefore, this Hon’ble Tribunal is under legal

obligation to interfere with and set aside the impugned order.

That the basic concept of penal order was the formation of issues, its
determination and reason for determination but the same are absolutely

missing as evident from the context of the impugned order, which is

A d

against the provisions of General Clauses’Act, 1897.

That appellant was served with final show cause notice without

¢

pl"d"(?i_ciillg copy of inquiry report .pi'_"us .incrimi'nating documents (if any).

The appellant has been condemned unheard. No opportunity of personal

hearing has been provided to him. The impugned penal order passed by

the competent authority is flimsy in its nature and does not provide legal
justification for imposition of major penalty. On this score as well, the.
impugned penal order is liable to be set aside.

?
-~

That appellant submitted his departmental appeal after acqui.ttal from

~ criminal case in accordance with the principle laid down by the Hon'ble

Supreme Court of Pakistan in a Judgment reported as PLD 2010 SC
695 that “It is unjust and oppressive to penalize a civil servant for not
filing his departmental appeal before earning his ac_quitta}_‘in criminal

case which had formed the function for his removal from

service....Appeal before Service Tribunal was not barred by limitation.”

That the well-known principle of law “Audi altram Partem” has been
violated. This principle of law was always deemed to have embedded in

every statute even though there was no express specific or express provision

~

....An adverse order passed against a person without affording him an

opporluniiy of personal hearing was to be treated as void order. Relianes™js -, -

placed on 2006 .PLC(CS) 1140. As no proper personal hearihg has -been




-t
N -

@

altorded to the appellant before the issuing of the impugned order, therefore,

on this ground as well the impugned order is liable to be set aside.

The Executive have to show source of authority:-

The Executive is not aboué-law'and'it mgst,.on cha]le'nge to its action,
show the legal authority from where it derives the source of its authority.
in case the executive fails to show the source of its power, its acts, as so
far they conflict with legal prote_cied interests of individuals, must be
declared by courts Ultra vires and without jurisdiction. [ PLD 1990 Kar 9].

Things must be done in prescribed manner or not ot all..... Expressio
unius est exclusion alterius....... When én_action is required to be done in

a particular manner that must be done in that manner only or not at ail.

That appellant is jobless since his dismissal order and under heavy

financial burden therefore liable to be re-instated with all back benefits.

Re-instated employee would be entitled to back benefits as a matter of
course untess employer is able to estabiish by cogent evidence that
concerned employee had been gainfully employed elsewhere. In this
respect, initial burden would lie upon the employer and not upon the
employee to prove that such employee was gainfully employed during
period of termination from his service. 2010 TP (Labour) 41.

Civil-servant who was dismissed from service through arbitrary and
whimsical action of the government functionaries and re instated
through judicial order of Service Tribunal would have every right to ~

£ .‘\; w

recaver arrears of salaries by way of back benefits due to them during
the period of their dismissal and re instatement. It would be very unjust
and harsh to deprive them of back benefits for the period for which they
remained out of job without any fault on their part and were not
gainfully employed during that period.....Supreme Court allowing their
appeal and directing payment of back benefits to the appellant, 2006 TD
(SERVICE) 551 (a).

_Citation Name : 2018 SCMR 376  SUPREME-COURT
Side Appellant : KHALID MEHMOOD

Side Opponent : STATE LIFE INSURANCE CORPORATION OF -

Sched., S$.0 12(3)--- . Permanent employee---Dismissal without
assigning reasons---back benefits , entitiement to---Appellant's
“Tservices were terminated without assigning any reason whatsaever,
which tarmination was found iilegal by the Labour Court as well as by
the Labour Appellate Tribunat---In terms of Standing Order 12(3) of
the Sl edule to the Industrial and Commercial Employment {Standing

Croeisi Ordinance, 1968, the services of a permanent employee could




be terminated only by givihg explicit reésons~--5upfeme Court ordered-
paymeént of back benefits to the appellant for the intervening period

| ', bctwr-‘-e‘t his date of termination and date of his reinstatement in

‘;\.r Tf

1"%1:&»‘10{1 Name : 2018 PLC g2 SUPREME COURT
_.:Ide Appellant KHALID MEHMOOD

Side Opponent : STATE LIFE INSURANCE CORPORATION OF
PAKISTAN

Kelnstatement  in service---back benefits ---Employer  obtaining
consent from employee to forgo back benefits as a condition for =
reinstatement---Practice of obtaining such consent from employee
was deprecated by the Supreme Court.

e
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Burden of proof
Burden of proof lie is on authnrsty to prave misconduct. [1997 SCMR 1543].

Burden of proof lies on the department for communi‘cation of orders. [1994 PLC
(CS) 48}. '
Burden of proof on the prusecutmn to grogg the charge

<1

The faw in the country is still unchanged and is governed by law of Qanoon-e- "
Shahadat in Vogue and by virtue of the same, we have to see, that it is for the
- prosecution to establish the guilt of the person and if it fails to do so, the resultis
that  benefit g'oes- to  the - 'ac;:uséd of the said failure:

If the allegation against the accused civil servant/employee is of serious nature
and if he denies the same, a-reguiar inquiry cannot be dispensed with, In such a
case, the initial burden on the department to prove the charge, which cannot be
done without producing evidence [1983 PLC {CS) 211 + 1997 PLC {CS} 817 {5.C) + '
1997 . SCMR : 1543},

Standard of proof.......Ta be akin to one required in criminal cases. .
" Itis significant that while referring to civil servant, who is being proceeded against
under the Govt: Servant (Efficiency and Discipline) Rules the word “accused” has
been used which indicates that the proceedings conducted by the inquiry officer
are akin to a criminal. trial [1996 SCMR 127]. A person is presumed to be guilty of
misconduct if evidence against him establishes his guilt. The use of the world
“guiity” is indicative of the fact that the standard of proof should be akin to one
- required in criminal cases [ PLD 1883 5C [AJ & K} 95]. '

&

Prosecution to stand on its tegs tn prove the allegatluns
Accused is stated to be a favorite child of law and hé is presumed to be innocent
unless proved otherwise and the benefit of doubt always goes to the accused and’ .

not to the prosecution as it is for the prosécutién to stand on its own'legs by



yr ‘:—a—- ,

proving all allegations to the hilt against the accused. Mere conjectures and
presumption, however _strong," could not be made a ground for removal frori'l

- service of civil servant [1999 PLC (CS) 1332 {FST)]..... Unless and until prosecution
'proves accused guilty beyond any shadow of doubt, he would be cons;dered
innocent [1983 PLC{CS) 152 (FST}). | '

K. That appellant would like to seek the pennissiori of this Hon'ble
Iribunal to advance more grounds at the time of arguments.

., . -
Prayer: | -l
“On chepLance of this Sewnce Appeai this Hon' ble Tribunal may

:l

"’”Lmdiy be pleased to; e

(i)  Declare the impugned orders dated OB No.264 dated 10-08-2022
and Endst. No.9273-75/PA dated 12-08-2022 and Endst No.6995/EC
dated 29-08-2024 as illegal, unlawful, against law and rules on policy

on subject and set aside the same.

(i) - Direct the respondents to reinstate the appellant into service with all

back benefits.

(iii) Any other relief as deemed appropriate in the circumstances of the-
case not specifically asked for ‘may also be granted in favour of the )
appellant.

5
Appéll/:'mt

A S \_IK\\D
Ashraf Ali Khattak
Advocate,

Supreme Court of . Palastan

~ Through

Ali Bakht Mughal
~ Advocate, ~
: H:gh Court Peshawar

L= "'}";‘\} -1

Dated : __/ B '_/_2024_
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~ concealed from the. notice.of this Hon'ble Tribunal.

BEFORE THE KHYBER PAKHTUNKHWA SER\f_léE_ TRIBUNAL, PESHAWAR

Service Appeal No.___ 2024

Muhammad Asif S/o Zahir Shah.

R/o Paya Jaykia, Kohat, -

Ex Constable Belt No.1538 . _ o '
Police Force, Kohat ............ S OO Appellant.

VERSUS

The .Re.gi'on.a.l Police Officer,

Kohat Region, Kohat & other...... e, ..Respondents.

AFFIDAVIT

|, Muhammad Asif S/o Zahir Shah. R/o Paya Jaykia; Kohat. Ex'_.
Constable Belt No.1538, Police Force, Kohat do hereby solemnly affirm

and declare on oath that the contents of this service appeal are true and

;.cu_l‘rucl to the best of my knowledge and belief and nothing has been

- DE%%ENT -

L

Yy

e .
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- . T Oralczal.;..., ..... (Abscondmg accuszd)

FIR No.133, Dated 05.03.2022, Ufs 91 KP CNSA, OF PS Cantt Kohat

JUDGMENT: .
14.06.2024 . o

1.  Accused named above has faced trial .1n caée FIR No.133, dated
05.03.2022 U/S 9D-KP CNSA, PS MZRS, Kohat. | | . TR
2. Brief faéts -of_ _the; prosecﬁtion’s case, as pér contents of FIR, arethat -
‘on 05.03.202_2 at 16:45 hours, complainant Ayatullah Khan Babar
. SHO. alongwith other police® contingént, has laid a picket
‘ _ _(Nakabandi) at N_isag Ch;)vi?k,' in the meanWhile.a‘ motorcar bea:i'ng '
.Registration_No.PC—QM/Is]mﬁabad c'qrjniilg.from Ubla;l camp side
_"_was.: stoppéd."AIOngwidi the driver another person was also sitting on - -

" the ﬁ‘oht seat in the szi¢ Motorcar. Both of them were deboanded

A

T TU BT THOE 0Py
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EXAMINED COPING BR4HCH Kow

,_ y
| A vl
e NX(A HC
"{ . SPLN0.10S06£2022 .

4 i ;Iji@agate Vs Muhaminad Asif etc l
AT g |
i % IN THE COURT OF KHALID HUSSATN
3 3 }?ITIONAL SESSION JUDGE-VI/CPC/ISC, KOHAT !
4 ~ A/ # i ‘CASENoI0SICNSA of 2022 |
Ij RS PN L7 - Date of Institution: o 24.05.2022 - ‘l '
Date of Decision: 14.06.2024
The State.....Versus.............. Muhammad Asnf s/o Zahir Shah. r/o y
_ R ' o Pa_ya Jawaki, Kohat............{dccused ' P

Iy - Facing Trial) |
b N 0w 7 Piomeen slo Zari Badshah v/o Khial Mat
oo o I " Khel ‘Kal-ay" '.Palosa ~ Sar




' Tftle State Vs Muhammad Asif - ' S ”. i -
frmthntarwhmm driver” disclosed. his name as
:' Muhammad Asxf sfc Zahir Shah Lj/c 'P'ay_e _.J ewal-d,.w}.lo. .on. cersory. |
- _' inteﬁogatidn‘ ﬁas found tcbe an ehaplcyee of the same deparf.r;ﬁeﬁt |
(Poliice '-departmerl_t) while the person siﬁing ﬁext to tﬁe ditver ) :
Idis'closed' his name as Muzammi'l s/o Jamieel | r/o Togh Bala ™ - . | {I
. (abscondmg accused), noﬂuné mcruﬁmatmg was recovered from the | ;
then- perscnal search however search of the motorcar led to the ”i _ .
-recovery of 21 peckets of chars, &_om the boot/Digi of the motorcar, | Iij '_
cac'ﬁ'. packet weighing, .1200 | grams : 25200 grams in total. IE R _ _
| Complamant/SHO separated 5/5 gram from each of thc recovered - l |
| - packets and sealcd the same into parcels No.1 to 21 for sendmg; itto :?3 N
_ ESL while the remammg stuff was sealed into parcel No.22. Bcth the | l

ST 2

accused were apprehended, Murasila was drafted and sent to Phlice

Station for registration of FIR. Hence the case in hand. .

TR

3. During the course of investigation, one Piomeen who also atrayed as an
accused in the casc on the allegaticns that it was he who delivered the said

chars to both the aforementioned accused.

4. - -After c-omfaleticn of necessary investigaﬂon, ccmpletc_' challan

| | against accused Muhammad Asif was submitted while challan u/s
512 Cr.P.C was submitted against the ebscond_ix_ig accused Piomeen.
Separate challan under the Juvenile Justice :System Act, 2018 was

_s'ubnﬁtted against accused ;Muza'n_l.n'._xil;_'__being juvenile. Accused

© L EAAMINED COPG BtNCH KoHar |
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% 3{Page : ' R ; ;
ot ‘I . Title: State Vs Muhammad Asif ' _ _ B
Muhammad A51f was prowded copxes Wlthm the meaning of | sen,non I
: ' B O .265-C Cr. P C and charge against him was framed on 07.07. 2022 to i
which he pleaded not guﬂty a_nd clau:ned trial. Resul’t.‘mtly
| . proéecution_ﬁas asked to produce eﬁ_denoe.' | o ‘
5. In order to prove ghe case, prosecution has prodi.lced as many as
o | _Nidé (09) meesées and fc;llqﬁing is the gist of their statementé‘* ' .
J - - | i) | - Sami_ur Rehmm: IHC posted at_casualty KDA Kohat | ) . |
' ' ﬁ__)_‘ deposed that he reduce the contents of Murasila
¥ into FIR ExPA. The witness’ next stated that he kert the
J[ ; case properly in maal khana of Police Station and pla:irk'ed- I
the subject motd.rcar in the Police Station premises. T:’: this .
| ' E - R ' _' . éffé.clt, he also made relevant entries in the régister Na.19, |
_'ii). | Ajmal 206 I__’olr‘ce LS-':‘arian Cantf_Kolmt (P@whortook _ I
N the Mufasila to PoIicc";S:t.éiti'o‘h for registration of case:
o Ii:i_i) B Muh.am."f-u;ed Taﬁ'iﬁ, 3'7)1;1(: Police Station Jawali -;:Pi{f-'%
[ .; - h _,Lwho toolc the samplc pncels to FSL, Pef.hawar -
he .1'\'() Naseeb ur Rehman SHO Po!tce Statzon Jawgk_t{PW-4J. o 4 .-
i 4 o .depos_ed that.lj.e submltted mt(?nm _challan agamst accused - | .:
Muhammad Asif and Muzammil as ExPK. !
| ; | W | Avatullah f(k,@n SI}O f__’a!ilce.Sratfan Shak Salim District j
Karak (PW-5), beiﬁg -' comi:léjnant of the case, when
1 appearéd before .the court, he reiterated his previous stance )
i o © L inthe shape of Murasila (ExPA/L),recovery memo (BPC) |
i - r}js'jusammmﬁ L - o ,
Emu?ugsc. PIN BOANCH KOHAT ] | | | . |
i et ' i
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>. ExPW-7/6 is the memo for nominating Piomeen

E: . 4{Page ; - : | @ :i
Title: State Vs Muhammad Asif . : ' ko
g and card ofarrest (Ex PW. 5/1) t
vi) fzatzgz HussamASI Pohce Starmn KDA Imhat (PH- 06),.
R bemg margmal w1tness he endorsed his association with _ '
recovery memo (ExPC), . vide which,. ;
1 R o _,complam@t{seiziqg officer took into possessior. one =
. - ",_ : : m.o_t'__o.tl‘c:_l_r-_.' No._P_C—Q@{ISIgﬁjdbad’l and. twenty 'oilé - ﬁji R
= ,packetSChals éga;,weighirig 1200 gram, 25200 grams |
O nal L o
'  Vi) Shalt Doran ;._S'HO .30&5&. Station Ustarzai Kohat (PI-
I | I 7 Who'is.the'invgstigatiﬁg officer ofthe,presentcase."fhé '
) . . . d
following documents were exhibited during his :
) . ﬂ\‘.
statement; .
> Ex. PE is the site plan. )
P > Ex.PW-7/1is Ll;e apphcatlon for obtammg ptahce mul, {L{ /J/M
custody of accused facmg trial. | . :
> ExPW-72 is the information regarding the 7
) accused Muhammad Asif being p.olice ofﬁcia-l- ,
> E:{PW.-?'/?;_ is the -_application' for recording
confes_.sioml statements of accused facing trial. I
> ExPW-7/4 is the _épplication fof seﬁding; the
} | sﬁmple to FSL. | :
‘ | f > ExPW-7/5 is:the roﬁfe cgrtiﬁcate. J
| ; { TROE COPY > ExPZ s the FSL report.

|
|
A
|
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s/o Zari Badshah.as 'acbused

B | o > ExPW 17 1sthcnot1ceu/s IGOCrPC

. . : . > ExPW- 7;3 is the docket to DPO for arrest of .

accused Piomeen Khan. ' _ P

> ExPW-7/9 is the application for issﬁing warrant u/s

F R 204 Cr.P.C against accused Piomeen Khan.

| S > ExPW-7/10 is the application for issaing

.' 1 . o _' o | proclamation notice u/s 87 CrP.C.

| | o  >_ EXPW-7/11 are the daily diaries No.13 and 19

dated-.05.03.2022. | |

E > EXPW-7/12 are the daily diaries No.3 and 13. |
f[' > ExPW-7/13 & ExPW-7/14 are the Mad No..7,§. and

i 16dated 05.03.2023.

> E}:PW-?f 15 is the Mad No.20 dated 14.02.2032.

> EhPW—?llG is the mad No.09 dated 14.02. 20;

> EXPW-W 1? is the documents of Rent A Car cnf’ﬁce‘_ : L

re gard;ng_ th_:_: motorcar in questmn.

viii) Mubasshir _Khan_s/o Naseem Khan rlg Chaii -

Risaldar Hangu Road Ko}zar (PW-OS),. who

_.deposcd that in his presence Muhammad Shareef
’ S S .Khan _entereﬂ '-into contract with one Qasim, - %

| ) mailagef of Saif Afridi Rent A Car, regarding the

A | motorcar No PC 944 m heu of rnonthly Rent i-e

3 Rs A0, ooof-

1 D L SRR jgia ffw'm uxufcﬂf*v
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:I Iix)_ | Muhaemmr-f_ asim (imana jera .S'ai Afridi Rent A Car. :'
| ' PW-09 ., _ Who deposed"lthlat he entered Iinto @ rent !
_ eontract_ExPW_-Q/I with Muhammad Shareef. The witness
~ next testified - -that on  17.02.2022, - accused
:; -Mul_aanimad Asif came to his office and rented out tﬁe '
'r;io'togcar Np.PC-944 in lien of Rs.70,000/- .fe.n one
| .. month and peid_Rs.BOOOI- on the spot. .
| , 6. 1Aﬁer-.cles_ing the.presecutien’s evidence, the accused faeing triel has
| P U _ _ _ | :
- " been examined ws 342 Cr.P.C, wherein'hé denied the allegation of
}‘ . ‘. the Ijrosecution’s case and hes refused o .produce defense evidence
i - '-'-_-Qf 0 'give' etefement - on."oeth. "Thereaﬂer, arpuments of learned ’
;:_ defense couneel and DyPP for tne State were heard
7 kLearned DyPP has argued that prosecutlon ‘has proved ifs| case:-
| agamst the accused facmg tnal through trustworthy anliﬁ ) If\ll'/\ V‘ﬁ{
' .' unirnpeachable, evidence. He fu:ther submitted that all the
i . S i
l | preseeutiqn witnesses have provided consistent.statements and they : _
are ohe .'voice regarding the recovely of narcotics and ‘presen'r.:e of
| accﬁsed:Muhammad Asif and aceuse_d_ ' Mezammil. (absconding
. : . ) ‘ f
jﬁven.ile acc'usea) at the spot. He further submitted that in nerc:otit:s J
- cases, presumi:tion is in favour. ef Lhe’]irosecutien and rebutial of
1 | : whftch is on the defense. ”fhefe is nothing on the record thaf the
|F '- complainant and ‘t\n_ther wi.t.nesses:'.have any. il will .agajnsl the
] LA G 1 HE THOE EBPV' :
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-__.eo.c-osed. He further argued -that in_'case of recovery of narcatics, l
im'ihorl'con'tradictions in proseeutioo eese are negligible and diﬁ not 1' <
etrxlee the route of prosecutloo case. He stressed that factum of - : {
recoi’ery of chars ﬁnd mentlon in rourasﬂa, FIR and recovery memo. s |
. wh1ch 13 furtheL supported by posmve FSL report He argUec that o
pohce ofﬁcnals are as much competent witnesses as private persons S 4 o
unless and unnl any malafide shown on their behalf He firther o
B subrmtted that prosecutmn has proved the safe transmlsswn of case I |
property from- the spot, its safe custody in Malkhana a.nd; safe
' transmxssmn of samples to FSL 'He lastly submitted that the - ’r B
prosecutlon has proved its case: agamst the accused facing; trial :

-8

“beyond the reasonable doubts, thus acctsed may be convicted and

* the prosecution witnesses suggests that no recovery whatsoever has -

| hence, the same creates serious doubts,'which benefit must ‘oe ziven -
- o .
'i 47!£Jf % 10 it IFME LGPV ’
|2, 208 L B
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A
sentenced according to law.

_\: As agaiﬁst the .Iabove, learned co.un__s.ei for accused Muhammad Asiu_f;l.;.l. {

| S'ubinit_ted that the burden of proof was on the prosecution to prove | - R
its case beyond any reasonab'l-e doubt but the statemems of
proseoutlon w1tnesses. are full of contradictlons, and there are major - i e
discrepancies 11‘1 the time, manner and place of the alleged recavery. . ' _.' ' ;;
The learoed counsel argued that the mode and manner as gwon by' - ' .

. I
been effected by the local police from the possession of accused, I
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“ | |
i I 1o aébuscd b?ing a favorite child of law. He voiced that there s no |
o ' | confession on behalf of accused faCilllg trial Muhar;linad Asif. He - - I
. ‘ B E argued that the prosecution failed to establish the safe transmission ' S
i - .and safe cﬁstody c:f case prdp)efty, hence, even the positive:FSL.
A “”““" o .““‘*’repb' i “‘-"_bﬁ-?i'lé-=ﬁai7ai=l'»'.to%r-the'—“prose&':utiomcase.sLastl-y-,mhe .-.prayed.'-that._. SRV 1: i s
z | | o fl "'“t.ae plosecutlon has badly failed to prove its case against accused _ | ]
, ' Muhammad ‘Asif beyqnd‘ shadmir of reasonable doubt, therefore; the |
f. ][ accﬁsed may be acquitt;ed of the charges levelled ag‘ainst. him.
B _
1; 9, I have considered the above submissions and perused the available
' i _ _ . _ : ‘record and evidence produced by the prosecution. | | _' , i
* l - 10, - Perusal of the rec01d reveals that it is the case of prosecutlon thﬁt on- . ‘ o
' - 105.03.2022'at 16 45 hours, comp]a.mant Ayatullah Khan Babar SHO ' \;. .
| - alorigwith other pohce contmgent has laid a picket (Nakabandl) at . '"
. o .lear Chowk in the meanwhlle a motorcar bearing Reglstratlon.:\n - ,gé'/i'dw
' _ - “No PC- 944/Islamabad commg from Ublan camp 51de was stopped 14 . |
| o -:Alongwuh the dmre1 another person was aiso s1tt1ng on the fron:seat N . :
I | 111 the said Mmorcar Both of them were deboardecl fron' the B e
N l _ ) "motorcar, wherem thé clnver dlsclosed his ﬁame as Muhamméd Asif -
| 'L j.“;;/o Zah1r Shah r/o Paya J awalq, who on cursory mterrogatmn was . ,l
found ‘Lo be an employee of the same department (Police departrent) |
- whﬂe the -person 51ttmg next to the driver disclosed his name as ' iu

Muzarmml s/o Jameel 1/0 Tugh Bala (abscondmg _]uvemle acm.sed)

| R R 'whl"s'fLﬂIHBUItUELuPV
}06 JuL 262
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-nothing incriminating was recovered from the their personal search,

~ however, search of the motorcar led to the 1‘ecovery of 21 packets of

chars, from the boot/Digi of the motorcar, each packet weighing,

1200 grams, 25200 grams in total. It is alleged that the said chars was

' delivered by absconding accused Piomeen to accused Muhamumad .

N -Asif and abscondingj uvenile accused Muzammil.

T

An unportant aspect of the matter 15, that as the superlor courts .have

'7;:_‘- repeatedly held.in thelr vanous Judgments that safe transmission of

the narcotlcs ﬁom the spot of recovery till 1ts rece1pt by the FSLamust -

4.’

' -be se,tlsfaetm 1ly estabhshed Th1s cham of custody 1s ftmdamen.al as

the FSL 1eoo1't is the mmn ev1dence for me purpose of convu.tlon

The prosecutlon must estabhsh that cham of custody was un-broken

unsuspmlous, safe and secure. Any break or foul play in the chein of |

custody impairs and vitiates the rehabzhty of FSL report Rehanee in

tlns regard is placed on 201 8 SCMR 2039,

In the case mhancl after apprehendmg the accusedJ andu

completion of spot proceedmg the case property including the

sample iJarcels were shifted from spot to police station by the

| complainant/§ SHO QPW-S) -himself where he handed over the same

- to Mohamr of the Pohce Statlon for its deposit in Police Station

A 2

Malkhana Prosecutlon produced Sami ur Rehman, Mohamr of the

Police Station as PW-1. The vmness endorsed the stance of

L4
i
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property ﬁom complamant/SHO whereafter, he depomted the same - . |

. in Pohce Statlon Malkhana and entered the detaﬂs of the same in

'r'egister No.19._PW—1 failed to produce copy or extract of Reg:lster T
No.19 in his evidence nor the investigating officer made the same as b

- o o

g

'part.qf the challan. The Maalkahna register (store room register) is

. the Police Rules 1934 and every article deposited in or removed from

Police Station Maa]khana is required to be entered in the appro-FIiate,. T
-:_ c_olumn in this re giéter. '
L 'It"is cardinal rule of evidence that where written documen S

 exists, it shall be produced as bem g bestewdence of its own contents

.Furthemnme accordmg article 102. of Qanoon-e-Shahadat (rder '

'- document no oral evidence shall be gwen for proof of that matter

property including the sample parcel could be proved only if theicopy .
or extl act of reglster No. 19 was formally brought on record biefore

- .' the court and the oral statcmcnt of PW- 1 o the extent of safe custody

o
t

complamantlSHO and stated that on 05 03 2022 he received |case

req@ired to be maintéined in every Police Station under rule 2270 of

1984 any matter requlred by law to be reduced to the from of ,

'.

exc_ept"_the document itself. As maintaining register No.19 and

making entries in the said register is a legal requirement under the

police rules 1934. Hence, to my mind, the safe custody of the case

s madrms51ble in ev1dence under Artlcle 102 of Qanoon-e—Shamadat L '-;;

yya -
) U‘mTfﬂﬁFV /-
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o 1egard111g the time, mode and manner of the occurrence. According to

-ease, took piace 16 45 hOlllS report of the same was scribed in the '

11|Page:

Title: State Vs Muhammad Asif

.
Order 1984, for fallure of the mvesngatmg ofﬁcer to ma.ke thel said

- 1eglster or certlﬁed copy thereof as part of the reoo1d

12.

 reliance is placed on 1996 PCr.LJ 706.

B -Police Station on the basis-whereof formal FIR was registered at -

s the time when we stopped motorcar of the a

' Hence, in the cucumstances, the safe custody of case property

has not been established for failure to pro.duoe register No.19.

Furthermore, recovery memo (ExPC) and card of arrest (ExPWi5/1)

_c_arried the FIR number. According to prosecution’s case these
dooﬁolents were prepared at ooot, when no FIR was yet registered at
poIice sfation, however, the mentioning of FIR number on the
aforementiooed !documeots, s.u_ggest that the same were prepared after

registration of the FIR, which negates the mode and manner o- the

search/recovery as alleged in the prosecution case. In this regard

Moreover, there are glaring 'contradictions in the statements of ?'Ws_:
the cnme report the ocourrenoe whlch formed basis of the Lmtant

__shape of Murasﬂa at 18:00 hours whereafter the same was Se"lt to

18:40 hours. Complamant/SHO (PW-S) durmg Cross exammatlon,

while explaining the timing of these events has stated that 16:45 Fours

ccused The wr.ness

further stated that they oonsumed 05 minutes on personai search of

fnn? ;f T lftlltﬁ"m
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_ documents for taking the same to Police Station at 16:45 hours.

12{Page
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 the accused and' it took 01 hour and 25 minutes in completion of

| recovery proeeedmgs Relevant extracts of his statement are as under;
““At 16:45 hours neither the accused was handcuﬁ'ed nor he
was afres:ed . witness volunreered that after recovery the
accesed was handcuﬁ'ed and was arre.s‘ted meamng thereby
IR aﬁer 16 45 hours i-e nme of stoppmg of the car, we'make ) :

e “ e persanal search of accused facmg trial w;rhm five minutés and

_thereafrer when recovery was’ eﬁecred rhe total‘ time

cansu,med is one ho_ur and 25 minutes.”

However, constable Ajm_al (PW-2) who took Murasila fm'm' .'

spot to Police Station, during cross examination has stated that on the

relevant day'-he was handed over the Murasila and other related

f

Accordmg to Shafiq Hussain (Pw-ﬁ) margmal WltrlcSS te'::—:;:

recovery memo ExPC the alleged chars was recovered en the

pomtaﬂon of accuSed however, the w1tness did not give any farther

detai-ls/expianati on that on whose peintat_ion, out of the two accused,

“the _recevery was effec.ted. Relevent. exiract of his statement is as
uﬁder; | |

“T?'Je boot/D:chz was pomted out by the acc:used to the

SHO and the accusea’ openea' the boot/dicky to the SHO

Though the facrum of pomratzon of the recovered chars R the

#Tf/}h] i ?E TRUE ﬁﬂi"f
/ﬂs JuL 2y
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part of accused hae not been mentioned in the recovery rﬁemo, .
'hbwever,- the seme were po:’nred em‘ to the complainant bty the i
: accused ﬁim.s*e{ﬁ“ | | | |
o - However, the complamant/selzmg off_icer PW-5, 'while , :
; | : 1 - | 'negatmg tl'us stanee of PW—6 has stated that he chcl not makde the _ 1
o ‘_ O '_recovery of centzaband chars on the pemtat.lon of any ofthe aecfused o 1| A
| | rather he did this.recovery hjmself. Relevant extract of his statemnent .'“ “: b
18 a_s‘_under;_ | .. '
i “It zs else ca};éc: thet nothing incriminating has:been
| recovered upon ?ﬁe poim‘driqn of gccus_ed.‘ We“had no:_%ade |
the recovery @en the pointation of eccuseci The witness ' i
volunreered that rhe recovery prypceedings were conducted by ;
us by our own.” | |
- 14, Furthennore accordmg to cernplamant/selzmg ofﬁcer ('PW—S) the .‘.",'.C\“.;{’ &lf? el
]
: """"recovered paekets of chars were ef;he same size and having the same l_. l I
| wexght The w1tnes:. i‘urther stated Lhat the recovered comraband
chars were in shape .of slabs, solid in nature and brown in color. |
| l | He;a}e\-/er, eccoldmg to PW-6 the packets of chars were in different
] _ ei-zes and the chars was back incolor. - . : - {
he afore—referred centrachetory statements of the PWs o l: | P
regarchng the descnpnen and color of the recovered chars, as allz ged .E
e _ | stnlces m :che mmd regardmg the verae1ty of the prosecutmn s case. .
T 17 TSR
[ e
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15.

- sample with its origin o ) . :

. numbers on each parcel as well ag numbers on each represeniative

sample In other words, this. separafe.numbering was essentéal in

or / and to conﬁrm that there is representatwe sample from: each

| parcel

exammauon stated that

.‘..)-

S

@

In the case in hand 25200 grams Charas was recovered containzd in

twenty one packets and sarnples were separated from each packet In i

such like scenario, the prosecunon was duty bound to connect each

A d

To avoid such doubt prosecution was required to mark . |
- : i

order ta d1slodge the doubt-of preparatlon of samples from one pal cel

‘In tlus respect Shaﬁq Hussam AST (PW. 06) in hls iCross N

f

“The parcels were nor gzven rhetr respectwe numbers. No* v
;ep: esenrarwe sample numbers were gzven ro rhe other parce[s

These extracts of the statement of Shaﬁq Hussam ASI

(PW 06) are suggestlve of the fact that the parcels as well as its

representative samples were not separately numbered. In absence of

separate numbers there is strong probablllty that the sampleslcould

have been taken from one parcel or / and there is strong probability

that the samples sent for FSL could have not been the correct

representatwe of each parce] Th1s material aspect of the case makes

the recovery proceedlngs hlghl)’ dOUbtf‘ﬂ A !
TRTTETOT) |
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' suffers from matenal Iacuna that no chemloal analys1s etc "were

conducted in respect of each sampie separately No doubt, twenty o . e

one samples of Chars were reoewed by FSL for exaimnatlon The 1}
chem1cal ‘examiner was duty bound to conduct analysxs of leach

sample -'separately and rn,entlon the -results alongwith protocols
accordmgly This mandatory tequlrement is substantlally missing in

FSL repo"t Ex.PZ. At this stage, it 1s relevant to reproduce a para'
from the case of Ameer Zeb reported in PLD 2012 SC P-330 of . A
“the Hon’ble Supreme Court of Paklstan, as: o ‘. : ' i

. ‘AS is ewdem‘ fmm f]ze resume of the pmcedefzt £ASES

mentioned abo_ve, the i-r_end of &uthozzzjf of this Court leans

ovezwhelmmgly iy favour of obtaz}fing. and sending for chemicaly

‘r'\-

mzat'yﬂs a sepamfe sample_of every .sevamfe packet/ cake/slab of 5™

the S’(bsfance allegedly recovemd ﬁ‘om an_accused pegsor s

: ;zossesszon and for its separate analysis by the Chentical Exariiner .

in order to 'conﬁ'rmland establish bejfond doubt that the entire _
' ‘qa&zitixjr of the allegedly reco Vered_subsz‘an ce was indeed narcotic
substance. [t is our considered opinion that a smﬁp[e taken of a

recovered substance must be a _representative sample of the entire

sub.sfance recovered éznd ifno smp]e is taken from any particular : - o
paakez‘/caqfe/slab or if different sampfes f&&en from dzﬂ"orenf { . ' ‘
p&ckeﬁs/c&ke.s/s]abs are not kept separafefv for_thefr separate o L
SR
/ﬁﬁJuLf*“-. N B
Ex.wwsnmpmntntycumm | '




T R I .

£t 13 2P At om ettt 2 e e @

-

17.

executed botwee

i

i ib|Page. | : R ) _ - _ ;
EE () |

FSL rep'ort,‘EleWA/ 4 as inoo'ﬁsequential.
‘Now s0 far as the motorcar bearing Registration NCs.PC;_

944/Islamabad (ExP—l), havmg the contraband chars and! was

s

’ allogedly driven by accused Muhammad Asif, is concerned. Iit this »

regard prosocutlon pr oduced Muhammad Qasun, manager of Saif

Afridi Rent A Car as PW 9, the witness deposed that on 17.02:2022

: accused Muhammad Asxf came to h1$ ofﬁce, and a rent agreement

for rentmg the car bearmg reglstra’uon ‘No.PC-944/Islamabac. was

a them. The rent was fixed as 70, 000/- per month o

and’ the accused paid to lum Rs 8000/- as advanced rent However

dunng Cross exammanon the witness stated f’ Ll f fji 15 5"7 ..

EXANINED COPING BRANCH KOHAS
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| Title: State Vs Muhammad Aslf I'
i | ana!}ms bv' the C‘hem;c&] Exmmar' mwmw ;,
i ' ”t?UI‘?SEHfRHVtE' SMT,U]L. &nd it Wozdd be uns&fe to rely on the mere | _
| Word of mouth of the prosecufran Witnesses mgardmg the _ //
: substance af, th"*‘f’ 0 sample has becm faken or tested Peing | .
| ~n.m:oﬁc substance 4 (Under[mﬂggismzhe) i
The same prmcxples of chermcal analysxs of each sample ,
_ Separately were also followed 111- recent cases of Zafar ]qbai B
| _repqrte_d in 2_019-YLR P-1916 (Lahore High Court), Safdar Jgbal | *
. reported in 2019 MLD P-1518 (Lahore), Muhammad Yése_on i
| : | reported in 2020 P.Cr.L.J P-1295 (Lahore) and Khalid Razzag
| ~ reported in 2020 YLR P-2524 (L'Bl_lore)'- This deﬁ_cie.ncy makes the i




o f ?&
5 T - —
] [ _ C17{Page - | .~ - ‘\’ \
| |  Title: State Vs Muhammad Asif @ ;
; “Jt is correct that ﬁeither I know the accused facing tral nor '
* - had seer: gﬁgy_;.s;ecret cavit? n the car. It is also correct that neither in : :E
| my pres_e:;ce..the motorcar was handed over to the-accused'%or to
y : |
anyone in my presence.” . l
. ' Unﬁer the | circumsténces, prosecution’s conftentioﬁ that .l|
| b 1 accused Muhammad Asif had obtained a rented car from Saif Afridi I
| ""T;Re_nt A Car, and.' attempted to !;;ran's_port chars in it whilel being -
ij | arr'estgd, appears to be a fantasy sto'r.y. Besides, in absence of any g
 driving license of accused Muhammad Asif, mere disclosing him as : |
driver of the vehicle is not sﬂﬂ'xciexﬁ qpa corroboration of version of
prosecutioﬁ paﬁiculmiy_ when no recovery was affected from the
| jmmediate/personal possession of accused.. | L
I L R
18. Prosecution is always duty bound of full proof and failure 1hereof L f, 6’5/ -J
| | l would ‘always beneﬁt accused facmg trial. Bene.ﬁt of even‘a smgle ' :
| _ 'reas_onable _doubt, appeéréd from evidence of prosecution, is always
éélden principle of Admiﬁi'stration of Criminal J ustice. |
it P
| In this respec;, rellance is placcd upon the cases ot ; : /
j o ' ' N
) “Muhammad Akram” reported in 2009 SCMR P~23{l, “Tariq . |
? L .:.I.'Parveez” reported in 1995 SCMR P-1345 “Hashlm Qasim”
.reported in 2017 SCIV[R P- 986,. “Nasarullah allas Nmsaro
| B reported in 2017 SCMR P-724 and “Muha?mad Mﬁlnsha
18 ) S/
=08 JuL 2
b EYAHIMED COPIE BRANCH KOHA( |




Bt ’
N !
| l. %‘iliapsalagt: Vs Mu.hammad Asif | é\@
reported in 2018 SCMR P-772, Abdul Jabbar 2019 SCMRI129,
'Mst.Asia Bibi PLD 2019 SC Page-64, Khurshed Ahmad vs the
| State reported in_ 2020 MLD P-649, Mst.Asia Bibi es The .St.ate '
and another reported in PLD 2019 SC P-64 and Abdul Jabbar |
and enother v-s the sfm reported 11'12019 SCMR P-129. -
' 19. In v1ew of declsmns on points for determmatmn, accused faclng trialis . _
| '_ .found not gullty and by exercxsmg powers u/s 265 H(1) CrP C 898 JI '
: : "accused Muhammad Asnf is hereby acqultted of the charge leveled
| agamst hm I-Ie is m custedy, be released forththh if not requn:ed n B
i "-any Other case. \ _ : :
29 , LSo f01 as the case of al-mcondu.lg accused Plemeen s/o-Zari Badskah is E
e conc.err'lec[ pmna fame case . exists against hun hence he is declared f
' - | proclalmed effencier and the coneemed authouty is directed to enlist his ‘
| najﬁe in the reglstcr of POs mamtamed for the purpose. Perpetual 1|
'warrant of arrest be issued agamst hlm | ' |
3 y 21. 'Case property be kept intact till arrest and trial of abscondmg accaused B m, :
: _'Attested cepy ef the judgment be sent to the In-charge Prosecwtlon
;. | - D1str1et Kohat w1thm the meamng of Section 37:. Cr.PCas well
| 22.  File of the case be eenslgned to record room after its eompletlon and
: ~ compilation. |
| A'nhounced
14.06.2024 ;
Additxonal Sessmn JudgeNI/CPC/JSC Lo
Kohat : S
T (R

,_
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. Office of the

o . District Police: Officer, -

Q'P\\\)N‘*B” B‘] Kohat ‘
| Dated /Z/' . /2022

- s s it T e e, —_—

CHARGE SHEET

i MUHAMMAD SULENAY, DISTRICT POLICE OFFICER, . i,

KXOHAT. as competent authority under Khyber Pakhtunkhwa Police Rules
tamendments 2014) 1973, am of the opinion that you Constable Muhammad- :

Asif No. 1538 rendercd yourself lable to be pwt_u.dud against, as you have a

cimitted the fol lowing act/omissions within the ineaning of Rule 2 of the Police
- Rules 1673, '

i That on 05.03.2022, during inception of a Motor

bearing No. PC-944 - Islamecbad. On search 25200 gms
Charas was recovered from secrct cavaity of the motor.
car, hence a case vide FIR No. 132 dzted 05.63. 2022 uAs S,
QDLNSA PS Cantt was registered against you.

ii.  That tnus you being member of a disciplined jorce

SJound mvalved in dealing / trafficking of narcahcs and o

commmittad ¢ gross professional mn.cur.auc'

2 : Py reasons of dhe ahove, you appear 1o he ity of
misconduct under Rule 3-of the Rules ibid and have rendered yourscell liable to

alt o any of the penalties specified in the Rule 4 of the Rules ibid.

.
3. : You are, Lhcz‘cfofe; required to submit your writtenp
statement within 07days of the receipt of this Charge _Shcct'to the cnquify
aflicer, _ . ' I
Eour written defense if d.'l"]) uho id rcach the Enqulry Ofﬁcer
within the :.pf,cn" ed pt..l'l[}d failing which it shall be presumed that you have no

defense (o pul in and ex-parte action shall be Laken aga nst youL.

4. A statcment of aliegation is enclosed.

-'DISTRICT PHLICE OFFICET?:,'_

TR

A L e it




% _'__ Office of the

(®» = Kohat
| Dated /_é"_-:;.fs_?:/:_)bﬁ

ég

District Police O‘fxcer ~, g .'

DISCIPLINARY ACTION

1, . MUBAMMAD SULEMAN, DISTRICT POLICE OFFICER."

NOHAT oy wmpcu:nl authority, am -of the opinion (hat you Constable

Mubammad Asif No. 1838 have rendered yourscll liable to be. proceeded
against  departmentally. under | Khyber  Pakhtunkhwa  Police Rule 1975
(Amendment 2014) as you have committed the following acts/omissions.

STATEMENT OF ALLEGATIONS
i.  That on 05.03.2022, during inception of a Motor
- bearing No. PC-944 - Islamuabad. On scarch 25200
gms Charas was recovered from secret cavaity of
the motor car, hence a case vide FIR No. 133
dated 085.03.2022 u/s 9DCNSA PS Cantt was
regtstered aga*nst you.

if. That thus you being member of a disciplined force
found involved in dealing / trafficking of narcotics
and commitied yross professional misconduct.

2. ' - For the purpose of scrutinizing .the conduct of said
-accused with reference to the above allegations_ . S47 A Mohat -

s appo:med as enquiry officer. The enquiry officer shall in accordance with

provision of the Police Rule-1973, provide rcasonable opportunity of hearing to
the accused official, record his findings and make, within twenty five day<= of

the receipt of this order, recomrnendatlons as to punishment or oLher'

appmpnate action against the accused official.

The accused official shall join the proceeqding on the
date, ume and place fixed by the enqmr}r officer.

DI RICT POL, CH

_ _ 1'
Not?\ /OO""‘H/PA dated }é/ :3 , /2022. E
Copy of above to:- ' i
1. SP S \(e«'lm:é The Enquu) Officer for mznatmg
S proceedings against the actused under the prov151ons of Pohce B
Ru‘e 1975. -
5 The Accused official:i- with the direcfons o eooear meicre the

purpose of enquxry pI‘OCCCngb

Enquiry Oificer, on.the date, iime and place fixed by h1m for Lhc

Ty,
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Forw )

- 2>  OFFICEOF THE
'P\\ﬂ A (D » DISTRICT POLICE OFFICER,
re ~ KOHAT
Tel: 0922-920116 Fax 920125

S D _ . -
No. =1/~ 03/PA dated Kohat the <1 /¢S /2022

FINAL SHOW CAUSE NOTICE

1. -1, .'Muhammad'Snleﬁ‘lén, District Police Officer, Kohat
as competent authority, under the Khyber Pakhtunkhwa Police Rules
1975, {amended 2014) is hereby serve you, Constable Muhammad Asif

-No. 1538 as fallow:-

1. That consequent upon the completion of inquiry conducted '

- against you by the inquiry officer for which you were given

- opportunity of hearing vide office No. 1981-82/PA dated
-.05.03.2022, o _ . o

ii.  On going, through the finding and recommendations of the

inquiry officer, the material on record and other connec___ted '
papers including your defense before the inquiry officer.™ £ %

1 am satisfied that you have committed the following
acts/omissions, specified in section 3 of the said ordinance.-

@ = You while posted at MT Staff Kohat has absented

 yourself from officlal duty vide daily diary report No.

09 dated 14.02.2022 till date without any leave or
permission from your seniors. ' ,

b. It has been notice through reliable source / secret

information that you constable Muhammad Asif No.

1538 indulged yourself smoking of Charas & Ice, links

with Charas smugglers and Narcotics sellers. .

2. | As a result thereof, I, as competent authority, i have

tentatively decided to impose upon you major penalty provided under the
- ;Rules ibid. .

37 You are, therefore, 'required to show cause as to why the

“aforesaid penalty should not be imposed upon you also intimate whether

vou desire to be heard in person. o

4. . If no reply to this notice is received within 07 days of its
delivery in the normal course of circumstances, it shall be presumed that
you have no defence to put in and in that case as ex-parte action shall be

taken against you.
S. The copy of the finding of inquiry officer is encﬁosed.

. ATﬁED DISQT/R’CTZ"E?’[‘{Z%\?Q?/é D
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OFFICE OF THE
DISTRICT POLICE OFFICER,

AN <Fr G KomaT

,!

ORDER

This order will dispose of departmental  proceedings initiated
against Constable Muhammad Asif No. 1538 under the Khyber Pakhtunkhwa,
Police Rules, 1975 (amendment 2014),

2. Short facts of the case are that on 05.03.2022, SHO Police station
- Cantit Kohat alongwith Police contingents had made Nakabandi in his jurisdiction
at Nisar square. At about 16:45 hrs, he intercepted a motor car No. PC 944 —
Istamabad, on query, driver of the vehicle disclosed his identity as Muhammad
Asif, employee of Police and other person occupied front seat as Muzamil. From
their body search nothing was recovered, while on search of vehicle 25 packet of
charas tgtal weighing 25200 gms were recovered. Therefore, both named above
were booked under the law vide FIR No. 133 dated 06.03.2022 u/s 9 DCNSA PS
Cantt and arrested.” o i |

3. On the above grave misconduct, the accused was served with
charge sheet aiongwith statement of allegations through Superintendent District

- Jail, Kohat and SP. investigation, Kohat was appointed as inquiry officer to probe

into the matter under the rules ibid. Reply to charge sheet of accused was
received through Superintendent Jail by inquiry officer, placed on file ‘and
proceeded further.

4. The inquiry officer visited District Jail, Kohat called and examined _

concerned witnesses in presence of accused and afforded him ample opportunity
of defense. On conclusion, the enquiry officer held him guilty of the charge and
recormmmended him for major punishment.

5. In view of enquiry repont, Final Show Cause Notice was issued and
served upon the accused through Superintendent Jail, Kohat, Reply received and
accused failed to advance any piausible explanation or defense, hence the reply
is found unsatisfactory. o

6. Record, gone through which indicates that accused while traffickiag, -

narc_otics' (charas) in a motor car was apprehended by SHO PS Cantt and a huge
quantity of narcotics was recovered, The: enquiry proceedings were carried out
inside Jail premises in presence of accused ‘and he was afforded ample

opportunity of cross examination of witnesses, by the enquiry officer, but he

failed to put any question régarding his defense / innocence himself, nor
submitted any stance regarding his false implication in case and malafide on the
part of SHO / Police record, further indicates, the accused being member of

discipiined department indulged himself in trafficking of narcotics, moral turpitude -

offence and committed a grave misconduct, which has been established against
him beyond any shadow of doubt. The accused has earned a bad name o the
department, he is a stiama on Police and his retention in a disciplined
department is unwarranted in the interest of department. Therefore in exercics of

LN




r,-’
powers conferred upon me under the mles ibid. | Muhammad Sujeman PSP
District Police Officer, Kohat award accused constable Muhammad Asif No. 1538
a major punishment of dismissed from service provided under ules 4 (b (rv

of the rules ibid W|th nnmedrate effect Kit etc be recovered from him

[ P _ ) . j

{
f
f
!

| (MUHAMMAD SULEMAN).PSP
- - | | DISTRICT POLICE OFFICER,
- | /" KQHAT -
0B No. (% | Y T ]
Date,/’, Dos) j2022 S |
£.3:Z5IPA dated Kohat the /2 - S- 2022 |

Copy of above to the:- {
Reader, Pay offrc:er SRC and OHC for necessary action. _
2. Accused through Superintendent District Jail Kohat rfor information

5

—
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(MUHAMMAD SULEMAN) PSP
DISTRICT POLICE OFFIBE& “

CV IfOHAT e
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Ta _ - ' '
. The Worthy, . : AN A LO ) @?
~ Regional Police Officer, - _ S _ '
- Kohat Region, Kohat. ' ' ‘ :
Subject: DEPARTMENTAL  APPEAL AGA]NST THE IMPUGNED - .
"~ ORDER OB NO. 264 DATED 12-05-2022 WHEREBY THE
DISTRICT POLICE OFFICER, KOHAT HAS IMPOSED UPON
THE APPELLANT MAJOR PENALTY OF DISM!SSAL FROM
SERVICE WITH IMM EDIATE ‘EFFECT.
Respecled Sir,
Appellanl hmnbly submlts as to the following:~
1. That appellant was enrolled in Police I:erce in the year, 2015.He has '

_ about 10 year at his credit.

2. That appellant was booked in case FIR NO.133, dated 05-03-20022
under section 90 KP CNSA, Puhce Station MRS, Kohat on certain
flimsy and concocted accusation.. Appellam was arrested and put up
behind judicial custody till order of acquittal dated 16-06-2024. Copy of
Judgment of acquntml is artached as Flage-

3. That it is pemnent to bring into the notice Of Your Kind Honour that the

| competent authority was under legal obligation to notify the appeliant as
suspended under the vules and wait for the outcome of the Criminal
Trial, but he failed to suspend the appellant and without waiting for the
outcome of the Criminal proceedingsi directly started disciplinary
proceeding against the appellant, which culininated into the dis:hissal

_ order of the appellant dated 12-05-2002. -

4 That appellant has netther been serviced with charge sheet and statement
of allegation. He has been deprived from his defense in shape of reply to
the charge sheet and statement of allegation. No inquiry has been




. @
conducted and if there was any inquixy,.__’the same would be certainly in .
the abéence of the appellant. The question of cross examination in such
circumstance could not be raised. ' '
That the pcna] authority wﬂhout waiting for the out come of the

Criminal case; dismissed the appellant with immediate effect, hence the

- present departmental appeal inter alias on the following grounds:-

GROUNDS

A. | That the penal authority has not treated the appetlant in accordance with

. law, rules and policy and acted in violation of Articles 4, 10-A, 25 and
27 of the Constitution of Islamic Republic of Pakistan, 1973. Appellant’
has been penalized with major penalty on the ground of being allegedly
involve in a criminal case. The Crimi_n)al case has been decided on 14~
06-2024 and appeliant has been Honourably acquitied from the charge.
In circumstance the base of charge is 0 more in the field, therefore the
whole superstructure built upon the alleged departmental proceeding has
no legal santity and.is-liable to be recer_sed by re-instating the appe}lant
with all back benefits. | :

B. .. That it has been repea(edly held by the Hon,ble . Supreme Court of

Pakistan, Service Tribunal and I-hgh Court that when an accused is
acquxtted of the charge on which the depanmental proceeding have been
initiaed; re-instatement of civil servant is a rule. Wisdom may derived

from reported Judgment as to the following:- .

When facts and dreumstances of the criminal case and disciplinary proceedlng are the
same..... Civil Servant entitle for re-instatsment... (2011 TD 164). Acquittal from criminat
charge. Re-instatement s a Rule under Artikde 4 and 25 of the Constitution, 1973, 1997
PLC{CS) 752, '

pismissal... Registration of FIR.. Acquitted... Such dismissal could not be insisted to be
-retained in field {2009 PLC (C3) 471, 1886 PLC{CS) 130.

2001 SCMR 263, 2003 PLC (CS) 814, 2002 SCMR 57.

Coamem




.. __._,.“‘. -

. ‘Charge of Carruption... Dismisseﬂ...Acquiual by competent court of law....Civi servant
. shall ba deemad not to have committed the charge offence.... Autharity would be bound
to te»instate the civil servant. (2013 PLC{CS) 1398(s) {b}.

.

Acquit‘tal of civil semant from a criminal case. Civil seyvant in case of acquittal was to be

" - considered to have committed no offence because the competent criminal court had

freed/deared him lrom accusation or charge of crime, Sudh dvil servant, therefore, was
entitled to grant of arrears af his pay and allowances in respect of the period he

remained under suspenslon on the basis of murder case against him. 1998 SCMR 1993,

. Where the departmenial ﬁrnoeedings were initiﬁtetl only on the basis of criminal = -
. charge, which was nat subsequently proved in the competent court of law and resuited
in acquittal, Order of service Tribunal upholding the erder of compulsery retirement by

. the department was set aside by the Supreme Court. PiD 2003 SC 187.

That the respondents have not-treated the appeilant in accordance with
law, ruies 511{1 policy and .ac':ted in violation of Arficles 4, 10-A, 25 and
27 of the C(mslitution of lsiamic Republic of Pakislén, 1973. Appellant
has been penalized as a result of couhtcr blﬁ\_v _qrganizcd and acted upon
by the present elite rulers. Appeilant has not been dealt with in
accordance with law and rules provided for in the sfarﬁle and. statutory

rules and have aiso been deprived from fair defense guaranteed under

 Article 10A of the Constitution of Pakistan, 1973.. In circumstance the

impugned order cannot not. be: clothed with vatidity and is liable to be

reversed back By re-instating the appetlant with all back benefits.

That the zi]leged charb.e' sheet and statement of ailcgaﬁpris .haé never
been served upon the appelldnt _

That the impugned order has been passed in vmlatlon of the law laid
down by the Hon'ble S_upreme Court pf Pakistan which provides that in
case of major penalty and factual controversy, regular inquiry was
obligatory and in absence of regular inqziiry_ penal order of major i)ena]ty '

(dismissal from service) cannot be clothed with validity and was liable

-~
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to be struck down on  this score alone,

CItatlon Name 2019 PL.C(CS) 224 PESHAWAR-HIGH-COURT
QSi(lla Appella nt: SALEEM WAZIR PROFESSGR COMMUNITY MEDICINE

Side Opponent : GOVERNMENT OF KHYBER PAKHTUNKHWA
Major penalty, imposition of---Reguirements---Any disciplinary praceedings'relating o
misconduct of an employee/fofficer of any department which entails major penalty of
removal/dismissal from service must be inquired through regular inquiry which cannot
be dispensed with in matter where controversial facts and ticklish questions are involved.

Citation Name ; 2019 PLC(CS) 475 KARACHI-HIGH-COURT-SINDH

Side AppeHant : IQBAL HUSSAIN

Side Opponent :_FEDERATIDN OF PA'KISTAN throﬁgh- Secretary Ministry of Information
and Technologv. Government of Pakista_n

Holding of regular inquiry in case of imposition of major penalty was prereguisite and
mandatory condition.

- L]

That section sixieen of the Civil Servant Act, 1973 ﬁrovides that every
civil servant in case of miscondm;f is liable for prescribed disciplinary

. action only in accordance with law. It .has also been settled down by the
Hon’ble Supreme Court of Pakistan that when law prescribe something

tobedoneina par’ticular.manner‘ it has to be done in that manner or not
-at all. In the instant case no prescribed procedure has been adopted by
the competent authority and as well by the inquiry officer. On this score
al.one the impugned order is liable to set aside.

That appellant was in jail and he does not know as to whether any
inquiry has been conductéd in the case of the appellant and if there was
any inquiry; the would certainly an e_kp_art_e inquiry and the inquiry shail _
be a slipshod inquiry and that too in the absence and at the back of the
appei]ant. The inquiry ;)tﬁcer has tofally failed to collect an iota of
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incriminating evidence against ‘the appellant. In absence of any
incriminating evidence how a civil servan‘t can be penalized with major
penalty and that toa of dismissal from service therefore, this Hon’ble
Tribunal is under legal . obligation to imerferé with 'anﬂ set aside t]lle

- impugned order. _ /

That the basic cdncept of regﬁla_r inquiry was the formation of issues, its

 determingtion and reason for determination along with recommendations
but the same are absolutely missing as evident from the context of the
impugned order, which is against the pfovision of General Clauses Act,
1897.

~ That appellaﬁt was served with final show cause notice but provided a_
cbpjt of .inqu.iry report plus incﬁmindﬁng documents (if any). The
: appellant has been condemned unheard. No opportunity of personal
heariog has been prbvided o him. The Iitripugned penal order passed by
the c'or'npetent authority is flimsy in its nature and does not provide legal
jusfiﬁcation for imposition of major p’enalty; On this score as well, the
impugned penal order is liable to bé_ set aside. :

That the well-known principle of law “_Audi altram Partem” has been
violated. This principic of law was always deemed to have embedded in
every. statute even though there was no express specific or e;cprcss; provision

in this regard.

....An adverse ofder passed apainst a person without affording him an
opportunity of personal hearing was to be treated as void order. Relianc_e' is
placed on 2006 PLC(CS) 1140. As no proper personal hearing has been
afforded to the appellant before the issuing of the impugned order, therefore,

on this pround as well the impugned order is liable to be set aside.
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The Executive have to showg@rfe of authority:- ' . C‘Q

The Executive is not above law and.i_! must, on challenge to its action, show the legal authority from
where it derives the source of its authority. in case the executive fails to show the source of its

. power, its acts, as so far they conflict with legal protected interests of individuals, must be dedared
by courts Ultra vires and without jurisdiction. { PLD 1990 Kar 5] ' ' '

;r

Things _must be done in ibed_manner_or_jo aff_.. ssio uinius est exclusion
afterius....... When an action is required to be done in a particular manner that must be done in that
manner anly ar not at alk

That appellant is jobles§ since his dismissal order and under beavy
ﬁnanmal burden therefure hable to be re-mstaled with all back benefits.

Re-Instated emplovee waoiikd be entitled to back benefits as a matter of course unless
empioyer is able to establish by cogent evidence that concerned employee had been

~ galnfully employed elsewhere. In this resped, inftial burden would lie upon the

employer and not upon the employee to prove that such employee was gainfully

-employed during period of termination from his service. 2010 TD {labouwr) 41.

Civil servant who was dismissed from service through arbitrary and whimslcal action of .

_ the government functionaries and re Instated through judicial ovder of Service Tribunal
-would have every right to recover amrears of salaries by way of back beaefits due to -

them during the period of their dismissal and re instatement. It would be very unjust
and harsh to deprive them of badk benefits for the period for which they remained out
of joh withcut any fault on their part and wese not gainfully employed during that
period.....Supreme Court allowing their appeal and directing payment of back benefits
to the appellant. 2006 TD (SER\HCE] 551 (a).

Citation Name : 2018 SCMR 376 SUPREME-COURT

Side Appeliant : KHALID MEHMOOD

Slde Opponent : STATE LIFE INSURANCE CORPORATION OF PAKISTAN

Sched., 5.0 12(3)--- Permanent employee---Dismissal without assigning reasons---
back benefits , entitlement . to--Appelfant's services were terminated without
assigning any reason whatsoever, which termination was found Hlegal by the Labour
Court as well as by the Labour Appeliate Tribunal---In terms of Standing Order 12(3) -
of the Schedule to the Industrial and Commercial Employment (Standing Orders)
Ordinance, 1968, the services of a permanent employee could be termninated only by
giving explicit reasons---Supreme Court ordgred payment of back benefits o the
appelfant for the intervening period between his date of termination and date of his
reinstatement in service.

NOgTy,
* LN




G

Citatlon Name : 2018 PLC 182  SUPREME-COURT L-[ %)

Side Appeliant : KHALID MEHMOOD - _
Side Opponent : STATE LI_FE INSURANCE CDRPDRATION OF PAKISTAN
Réinstatemeht in service---back benefils. ---Employer obtaining consent frorh employee

to forgo back benefits as a condition for reinstatement---Practice of obtaining such
consent from employee was deprecated by the Supreme Court.

Burden of proof:- - . . .
- \ - . -
Burden of .proof Jie is ‘on authority 1o ’ prove  misconduct. [1997 SCMR  1543),

-

_ Burden of proof lies on the department for communication of orders. [1394'_PLC {CS} 45).

Burden of proof on the prosecution to prave the d'lg_r_gg..'
: ¢

The law in the country is stilt unchanged and is governed by faw of Danaon-e-shahadat in Vogue and by virtue of
the same, we have to see, that it Is for the prosecution to establish the guilt of the person and if it fails ta do so,

" the resuit is that beneft goes to the  accused of the ‘said failure.

If the allegation agaihst the accused civil servant/employee is of serious nature and if he denies the sémé, a
regutaringuiry cannot be dispensed with. In such a case, the initial burden on the department to prove the charge,
which cannot be done without producing evidence [1963 PLC {CS) 211 + 1997 PLC {CS} B17 (5.C} + 1997 SCMR
15433, ’

Stapdard of gm_of.......fo be akin to gg. e feguked m ariminal cases.

it is significant that while referring to civil servant, who is being proceeded against under the Govi: Servant
{Efficiency and Discipfine} Rules the word “accused” has been used which indicates that the proceedings
conducted by the inquiry officer 2re akin to a criminal trial [1996 SCMR 127]. A person is presumed to be guilty of -
miscanduct if evidence against him establishes his guiit. The use of the world “guiity” is indicalive of the fact that -
the standard of proof should be akin to ane required in criminal cases [ PLD 1883 SC{Al & K) 95].

S~ ‘\j-":“ -
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Prosecution to stand o its legs to prave the allegations. o @

Accused is stated to be a favorite child of law and he is pre;u;ned 1o be innocent unless proved otherwise and the
benefit of doubt always goes to the accused and not to the prosecution as it is for the prosecution to stand on its
own legs by proving all allegations to the hilt against the accused. Mere conjectures and presumption, however

strong, could not be made a ground for removal from service of civil servant (1999 PLC (CS) 1332 (FST))..... tnless

and until pmsa:utidn proves accused guilty beyond any shadow of doubt, he would be considered innocent {1983
PLC [CS} 152 (FST}}. : '

. . .
E _ In view of the above narrated 'jwsitions, it is humbly
: requested before Your Kind Honour that the instant departmental appeal
' rf_nay kindly be allowed and the impugned order OB No.2.64 dated
- 12-05-2022 passed hy_Distriét Paolice Oﬂiccr,. Kohat be set aside and the .
- appellant may kindly be reinstated into service with alt back benefits.

Yours faithfully,

Muhammad Asif S/o
. Zahir Shah R/e -Paya Jaykia,
Kohat. . |
Ex Constable Belt No.1538 -
Police Force, Kohat. '
Cell#0333-8315891.

<

Dated.:____11/07/2024
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- 20,08.2024

ORDER. _ P\‘NX@V
This order will dlSpOSE of the departmental appeal preferred by Ex-Constable
Muhammad Asif No. 1538 of district Kohat against the order of District Police Officer, Kohat

“whereby he was awarded major punishment of dismissal from service vide OB No_. 264, dated

10.08.2022. Brief facts of the case are that on 05.03.2022, SHO Police Station Cantt; Kohat
aloug with Police contmgent ha,d made nakabandi in his Junsdrctlons at Nisar square. At about
16:45 hrs, he mterccpted a motor car No PC 944 Islamabad. On his query, driver of the vehicle
drsclosed hrs identity as Muhammad Asif, an employee of the Police and the other person, who
uccupled front seat, was idenlitied as Muzatiiil. From their body seach nothing was rucavercd
However, on search of vehicle, 25 packets of chars weighing 25200 grams were recovcred. Both'
named above were chargéd vide FIR No. 133 dated 05.03.2022 w's 9DCNSA PS5 Cantt: and
arrested. ;

Proper departrnental enquiry proceedings were initiated against him and

* . Superintendent of Police Investigation, Kohat was appointed as Enquiry Officer. The Enquiry
- Officer, aﬂer fulfiftment of codal formalities, submitted his findings wherein the appellant was °

found guilty Iof the ch&rges leveled against him. He was, therefore, recommended for major
purushment uuder the relevant rules. ' ' o o

Keeping in view the recommendanons of the Enguiry Officer and the above cncd
circumstances of the. case, th: delinquent ofﬁccr was awarded major punishment of dlsrmssal
from service vide OB No.264, dated 10.08.2022. | TR

Feclmg aggrieved from the order of Dlstnct Police Officer, Kohat the appellant -
preferred the instant appeal He was-summoned and heard in person in Orderly Roam held in
the office of the undersigned on 20.08.2024. Durmg personal heanng, the appellant did not
advance any plausible explanation in his defense.

Foregoing in view, I, Sher Akbar, PSP S.St, Regional Pohce Officer, Kohat,

: bemg the appellate authority, am of the considered opinion that the charges leveled against him
* have been fully established, The punishment of dismissal from service awarded by the District

Police Officer, Kohat is justified and, therefore, warrants no interference. Hence, appeal of Ex-
Constable Muhammad Asif No.1538 is hereby llejected bemg badly time barred. '

Order Announced

- o o Repi i -Ofﬁcer,
' ' - Kohat Regi
é ?? 7.7~ [EC, Dated Kohat thé E 87 & 12024 ° s

Copy forwarded to District Police Officer, Kohat for mformatron and necessary
wir to his office Memo: No 4551/LB, dated 22.07.2024. Service Record and Fuji Missal are
returned herewith.
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