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BEFORE THE HON'BLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. 866/2024
_ 1. Adnan Khan
PETITIONER
VERSUS
1. Government of Khyber Pakhtunkhwa.
RESPONDENTS

PARA-WISE COMMENTS ON BEHALF OF

RESPONDENTS NO.1, (CHIEF SECRETARY, KHYBER
PAKHTUNKHWA) AND RESPONDENT NO.2

. &Khyheor
(ADDITIONAL CHIEF SECRERATY, HOME & TRIBAL  Surichfihiukiine
AFFAIRS DEPARTMENT).

Diny iy Nl!.____m?
RESPECTFULLY SHEWETH:
- Ouca2lolo-2G
PRELIMINARY OBJECTIONS:

1. That this Hon’ble Tribunal with profound respect has got no jurisdiction to entertain and

adjudicate upon the instant appeal.

2. That the appellant is estopped by his own words and conduct to file the instant appeal
before this Hon’ble Tribunal.

3. That the appellant has got no locus standi to invoke the jurisdiction of this Hon’ble
Tribunal.

4. That the appellant has concealed thé‘gﬁgire material facts from this Hon’ble Tribunal.

3. That the appellant has not come to tf‘iﬁi‘sﬁHon’ble Tribunal with clean hands. Therefore, he
is not entitled for any relief from this Hon’ble Tribunal.

6. That the appellant has got no cause of action to file the instant appeal before this Hon’ble
Tribunal.

7. That the appeal is not maintainable in its present form.

8. That the instant appeal is based on surmises and conjectures.

9. That the appellant is not aggrieved person by virtue of Section-4 of the Service Tribunal
Act, 1974. Therefore, the appeal in hand may graciously be dismissed.

10. That the appellant has not preferred any departmental appeal to the Secretary Home,
Khyber Pakhtunkhwa regarding the redressal of his grievances and a fake departmental
appeal has been appended by him just to validate and admit the institution of the instant
service appeal before this Hon’ble Tribunal. Therefore, the appeal in hand may be

dismissed on this score alone.

FACTS:

1. That para-1 is incorrect and misconceived as the appellant was initially appointed as Key
Punch Operator (BPS-12) in Ex-Fata Tribunal vide order dated 08.03.2019 (Annexure-A).
Later on, major penalty of “Removal from Service” was imposed on him as the process of
his recruitment was made against the law and rules vide Home Department order dated
17.01.2022 (Annexure-B). Aggrieving from the said order, the appellant filed a service
appeal No. 782/2022 before this Hon’ble Tribunal which was accepted and in compliance




of the judgment dated 03-03-2023, the appellant was reinstated into service (as Key Punch
Operator-BPS-16) subject to the final decision of the CPLA which is pending before the
Supreme Court of Pakistan (copy of judgment and reinstatement order are appended as
C&D).

2. Incorrect. Same reply as give in para-1.

3. That para-3 is incorrect, misconceived and denied. The appellant was initially appointed as
Key Punch Operator (BPS-12) in Ex-Fata Tribunal and later on, due to non-observance of
the essential legal formalities, in respect of his recruitment, major penalty of “Removal
from Service” was imposed on him. He assailed the above order before this Hon’ble
Tribunal in service appeal No. 781/2022 which was accepted and in compliance of the
judgment dated 03-03-2023, the appellant was reinstated into service (as Key Punch
Operator-BPS-16) subject to the final outcome of the CPLA which is pending before the
Supreme Court of Pakistan. Moreover, it is also worthwhile to mention herein that at the
time of his reinstatement, no post of Key Punch Operator was in existence at the strength
of the Provincial Government therefore, to completely implement the judgment in respect
of his salary and back benefits, the salary of the appellant was started against the post of
the Computer Operator. Furthermore, if this Hon’ble Tribunal could draw his kind attention
by requisitioning the service appeal (bearing No. 781/2022 judgment dated 03-03-2023)
from the record room, wherein the appellant has specifically mentioned his name and detail

of his post as “Mr, Adnan Khan, Ex-KPO (BPS-16), Ex-FATA Tribunal, Home & Tribal Affairs

Department, Peshawar”. Hence, this admission of the appellant alone is sufficient for the
dismissal of the appeal in hand.

4. Incorrect. The appellant concealing the actual fact that he was dismissed from government
service under Khyber Pakhtunkhwa (Efficiency & Disciplinary) Rules, 2011 vide order
dated 17.1.2022, (order Annex-B already appended vide para-1of the facts).

5. Detailed reply offered in para-1 and para-3 of the facts above.

6. That para-6 is incorrect and denied. The appellant has not preferred any departmental appeal
whatsoever to the Secretary Home, Khyber Pakhtunkhwa regarding the redressal of his
grievances and a fake departmental appeal has been appended by him to validate and
admit the institution of the instant service appeal before this Hon’ble Tribunal. Moreover,
no diary/dispatched number was given by the respondent department on the so-called
departmental appeal neither the appellant has appended any proof to justify the same.

Hence, the instant appeal is liable to be dismissed with special cost.

GROUNDS:

A.That para-A in incorrect and misconceived. Detailed reply offered in para-1 and para-3 of
the facts.

B. That para-B is also incorrect and denied. The respondents have treated the appellant in
accordance with the provisions of Article 04 read with Article 25 of the constitution of
Islamic Republic of Pakistan, 1973.

C. Same reply as given in para-B.

D.Same reply as narrated in para-1, para-3 and para-6 of the facts.



) + E. Detailed reply offered in para-1, para-3 and para-6 of the facts.

L]

" .. F. Thatafter seeking permission of this Hon’ble Tribunal, the respondent department will add
& some additional grounds during the course of arguments where necessary.

PRAYER:

In view of the above narrated facts and grounds, it is, therefore, most humbly
prayed that the instant service appeal may graciously be dismissed with special cost been
devoid of merits and substances.

/—
Chief Secretary, Additional Chief Secretary
Govt. of Khyber Pakhtunkhwa Govt. of Khyber Pakhtunkhwa,
(Respondent No. 1) Home & Tribal Affairs Department
(Respondent No.2)
A CHIEF SECRETARY Additionat Chief Secretary
Govt. of Khyber Pakhtunkhwa Home & T.As Department

Khyber Pakhtunkhwa.




BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES
TRIBUNAL, PESHAWAR

Service Appeal No.866/2024

Adnan Khan
..................... (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa & Others
................... (Respondents)

AFFIDAVIT

I, Abid Majeed, Additional Chief Secretary, Home & T.A’s Department, do hereby
solemny on oath that the contents of accompanying Para-wise comments/ Reply on behalf of
respondents No.1 10 3 to the Service Appeal are to the best our knowledge and belief. Nothing

has been concealed from this Hon’ble Tribunal.

It is further stated on oath that in this Service Appeal, The answering respondents have

neither been placed ex-parte nor their defense is struck Off/Ca(S"[ %

(ABID MAJEED)
Addl. Chief Secy Home & T.A’s Deptt
Govt. of Khyber Pakhtunkhwa
(Respondent No. )




BEFORE THE HON”BLE KHYBER PAKHTUNKHWA, SERVICES
TRIBUNAL PESHAWAR

Service Appeal No.866/2024

Adnan Khan
..................... (Appellant)

VERSUS

Government of Khyber Pakhtunkhwa & Others
eereerarana.{Respondents)

AUTHORITY LETTER

Mr. Tahir Khan Superintend (Lit-1IT} is authorized to submit Para-wise Comments/ reply and

also to defend the captioned Service Appeal on behalf of Respondent No. 1 & 2.

(Nadegm Aslam Chaudhry) (ABID JEED)
Chief Secretary Addl. Chief Secy Home & T.A’s Deptt
Govt. of Khyber Pakhtunkhwa Govt, of Khyber Pakhtunkhwa

(Respondent No. 1) (Respondent No. 2)
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-6 WHEREAS; Mr. Adnan Khan,.Key Punch
; | - ce : :
Operator (BP§-16) of Ex.

Pakhtunkhwa 3Governmenl ‘Servant (Efliciency & Di.sciplh;'ai'}) l Rules, 2011, for the charges
Fshow cause notice serveq upon him.

2. AND WPEREAls, the Department
f(han. Key Pl_mchi. Opelrator (BPS:16), Ex
. Governmen) Sewgng?(Emcicncy & Disciplin
Key Punch Operélar (BI;S-IG).

mentioned in the statement o

gave opportunity of personal hearing to Mr. Adnan
“FATA Tribunal as required under the rules “Nd)

ary) Rules, 2011, AND WHEREAS, Mr, Adpan ‘Khan,
Ex-FATA Tribungl was not able to produce

any favorable record.
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3. | . NOWw, THEREFORE, the Competent Authority has been pleased 10 impose major,

! . - . Y T
penalty of “Removal from Service™ on Mr. Adnap Khan, Key Punch Operator: (BI’S- ),
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Sxpber Polheatined Servics
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2. The appeilants. were appointed against different pom.iq.ﬁ':e

" ersiwhile FATA Tribunal .and sfer merger of the Federally -

' , :
Administered Ttibal Areas with the province of Khyber Pakhtunkhwa,
the ‘employees of the FATA Tribunal includiﬁg the appe.llapts" were

nensferred to r.hc Govemment of Khyber P'akhtunkhwa Home & Tribal

_ Affairs Departmcnz and Ithey wefe posted. agamst differcnt posts vide

| {
Nonﬁcauon No. E&A (HD}2-5!202] ‘dated l? 06 2021. Vide different

ermg lenters all 1ssued on 25 IOJOZI the appeliants were served

wnh show causc rfcmces by the Secretary to the Govemment of Khyber

iPaLhtunkhwn. Home Depanmem. Peshawar, containing the following

4

stereotyped ailegauons I -l I
{*“T’H”liorfm;ug}zH upon |[ e ‘fndmgs & f. ]

“H aj'!he !nqmry,C mmintes it has |,
‘ P’f’ 1} he recmmnmt process for- . I
ction’ of 24|empfoyees in EX-FATA Tribunal
uniawful and all 24 appointment orders were =~
iy usued without |

" | !!{za‘{.;[s.x qugkorluyandr;ab:emﬁ Tmeh’ed” Lo Iu "

It ,wast 1lhus fo1und by the Secn:tmy to t'.icwermmant| of K.hyb

'i il
: « selec
| N

: Pakhmnkhwa. Homc Depanmem Pcshawar, Lhal the lappellams had

i

'been gullty of “Mssconduct” as specified in rule-3 of the Khyber

l

. Pakhtunkhwa Govemment Servants (Efficiency & Discipline) Rules, .

2?[! read with Rule-2, Sub-Rule(1){(vi) “appointed in vio_larion of law

) 1
and rules™. |

t g

Il is p«irunTt to mention here that the lnqulry was mispcnsed with by

the Secretary

The appellants filed their respective replies and vide impugned orders,

. the 'Secl.'etary to the Government of Khyber Pakhtunkhwa, Home

———
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90 days compelling the appellanis to file these appeals.

" 3. . On receipt of the appeals and

" claim of the appeliants. Tt was mainly contended in the replies that the

f}(_{ﬁ'
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sermrr Appod  Na T12022 dkhed “hml Khoo-vi-The Chitf Secremry Gowrnueat of Kinder
Puthoatinea Ol Secresoriot, Peshowar aod oltens ™, deeided oa UL 2001 by Division 8éach conqurising 1
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-Department, Peshawar, removed all the appcllans from service. ’I'he )

a'ppcllants ﬁlcd departmental appeals, which were not responded within

:':Iir admission to full hearing, -
: )
} X . .
‘the respondents were summoned. Respondents put appearance and - .
. : ! .
H -t
contested the appeals by filing written replies raising therein numerous

legal and factual objections. The defense sctup was a total denial of the e .

" appellants were not aggrieved persons; that a full-fledged eaquiry was

" conducted in ll'.le matter to check the credibility and authenticity of the

' I ‘ T
. process of advertisemént and sclection and it was held

j[a "N**’fﬂa“ L Fi

|
i

E of posts from 23 w0 24 Jltcgally and issued 24 orders- without any

| rccommendations of the legitimate Departmentat Selection Co:nmiuee; .

! . * . .-', .-II
1

at the entire
; . . . ) S I . gs. 43 ;
rocess of selection from top to b was “‘corum non judice”, that

enquiry was conducted against Mr. Sajjad ur Rehman' ex-Registrar,
S i : a .

’ ;ATA Trfbunall under rule 10 of the Khyber P.akhrunkhwa Government

-Servams (Efﬁclcncy & Dtsc:phne) Rules, 20 1 wherein the enquiry

Crr
the!- sand lcon?mmee compnsed of
!

mqll was consumted without :
P |
l I
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mborary lor!mtfdaxlwwages employees oi‘ FATA Tribunal who
vt el ! |_" : | t

E ﬁ'-'emselvTﬁ were Jc:a:.'ndndat were/existed no atiendance sheet, minutes

! h "F ' |||[]

Eof lhe meetmg and even the appom menl order ‘wcre found' amblguous.
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Pothtuntina Chvil Scorewarkd, Peshauvr and cthers”™, decided on 01032023 by DNeisto Bénch coapeising

{ 'mrwmmmummmmmwwm
(] Peshmnres.

Dcpartment Pwhawar, removed all the appellants from service. The

f
appellslms ﬁled departmenta) appeals, whlch were not responded within

, 90_days compelling the appellants to file these appeals.

- the respondenis were summoned, Respandents put appearance and

contested the appeals by fiting written replies raising therein numerous
v, : .

~iegal and factual objections. The defense setup was a total denial of the

- claim of the appellants. Jt was mainly contended in the replies that the

" appetlants were not aggrieved person that a full-fledged enquiry was

conducted in tl;c matter o-check the crcd-ibility and authenticity of the
i

. . * , ! - S
' process of advestisement and selection and it was held that the entirg

'"-enquir); was conducted against Mr. Sajjed ur Rehman ex-Registrar,

_ FATA Tribunal under rule 10 of the Khyber Pakhtunkhwn Govemnment

Servants (Efﬁéiencyi & Disjipline) Rules, 2011 wherein the enquiry

v
3

|- . .
' report held that the same selection committee was constituted without

Lhat' the ""s"éid committee compriscd

~

’Ilawful authority;

' }
l.hcmsclves were candidates were/existed no ancnda.noe sheet, minutes

; of the t ordﬂzr were found ambiguous;

mretmg and even the a.Tpom
sidl debarmel = ‘a\bﬂ.ﬂly. h e

o T e A

SR S MNETAT -,

b
bl

b
t
: mcommendauons of the legmmatz Depaﬂmenml Se]cct:ou Commmee,

i com "’f

I
L
from' 23 24511

of posts

il
] b
‘. It o1

’anl[lssued 24 orde.rs wuhort any

i g
LR

wi

of

3. . On receipt of the appeals and their admission to full hearing; -

.._process of selection from top to bottom was “coram non judice”; that

1emporaryicolmmct!dmly wages | employecs of FATA Tnbuna! ‘who, .

d thi: number ’

«

F

-
¢
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unthout lawful

t - 1 l
enquuy comtmrlec lerm d ajl the said appmlmments

lm.uhr:lrlt)f and.recemmended 10 canceliwuhdmw !’

ssnstam Advocate General for lhe respor:dents

" 0
tllegal and

F] !

'We have heard lean'led cdunse! for the appellams and' learned

5.0 The Leamed eounsel for the appellanm renerated the facts and

g,munclsl det.mled[m the memo a.nd grounds of the appeals wl:u!e the -

«

Icameg is1ant Advocate General c.ontmvenech -the’ same - by

' s&pppmng the impugned orden

6. " Ttis undisputed that the apﬁellams were appointed by the Ex-
. .o i

FATA Tribunal and they haci been performing duties until their remoxial "
- from service. The aﬂegauons aomnst them are that the recnmment :
’ proeess was unlawful and lhe appomtment orders were issued wuhout'

jawful authority. Not a snngle document was produced by - the

respundents in suppart of l’.hese aliegan;ns before the Tribunal. All the

response to, the adverusemem |n two Urdu -dailies “AAJ Peshawar” and

<

“AAYE.EN Peshawar”. It ig' wonh mentioning that all the appellantshed

appointment had been made on the recomendanon of '.he

' Depanmental Selecuon Commmee '(DSC). The respondems though
| aiteged that the DSC was. unlawml but have not!expl ined es to how’

i lhat was-so? The posts-adveru

b
Tnbunal Adrnmnstrauve. Semces. Fmanclal Account and Audu Rules,

frl JII ‘ r:ul-il; ![Ili’?

.+ appellants were the cand:dates in the process of selecuon mmated in -

" duly applied for the posts The appomunem orders show that each :

ere,wattun the competence of the-

Reglstrar under rule S of the Federally Admuustered Tribal Areas
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"1, 2015. Therefore, the allegation that the appointmient urders were issued

by unlawﬂu authomy is also not finding fnvour with us. Regardmg the

l baid allegatmn that the selection process was ulso unlawful, therr. is

Iﬁéthif:g' more said es 10 hOw the rocess was uiulawful mu:eptl that the

i | apaapd .
il Kl SR}

é‘%%gjlf”‘lé ‘““‘“U‘CJH!I'P ;! ” |! , 'é1 rﬂwicoguaci!fdally ! wages

.Ii[n;lllt‘)}{lc_ésl 1f T‘Ai'l‘ A }{nbunl‘al u-I!ho lmemselve{s were r:.andxclatc.s. there i
i 1 o Y 2 oo f

LERN TR
Vg i ;
E ‘}1 |] 'wcrc!cxlsted no artcndancc sheet, minutes of the meenng and even the
O &

“ur.

’ ! ”deta:ls

IH

J.i : ih]‘:;&ﬁuﬁ nt orders||were [ound’amblguc’us We find that, Tuere are no
! of any! such emp!olyees had been roduced before us. ‘nor any - l ' . o
! order of constittion of the sclccuon commiftee allegcdlto be aéamst the |
* law was produced, suml_arly no details regarding number of posts so ._

‘much 50 who was appointed against the 24"post alleged to be in excess
{ .

M ]

" of the sanctioned posts, nothing is known nor anything in support of the

above pras plac?d on the record despite sufficient time given on the

PO TR L)

,reqti'ekl oq'thr: Assistant Advoca:e General, Even tot%ay we waited for
Ry 0 -

tour long - hours but nobody from respondem!d‘.pamnent bothered to

appear before the Tribunal. It is also undisputed that the appellants were

not associated with the enquiry proceedings on the basis of which the‘y

o \;'crc p.enalize'd. In the show cause notices, the appeliants were also said
- 10 be guilty under rule 2 Sut_:-Rule(I)(vi) of the Khyber Pakhtunkhwa
Government Servants (Eﬁ%cie’ny & Discipline) Rules, 2011, the said

. provision i$ reproduced as under:

. " .
N “Rule 2 syb-rule (J) cfgﬁse (vi). “maldng
appointment or promononl or having been
appointed or promoted on maneom grounds in % ’

wo!arion of any law or rules”.

‘Page 1 4
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7. Nothing has bec'n sai‘d or cxp!'nincd in the replies of the v
% * . '
' respondcms or: dunng the arguments regardmg the aileged v:o!auon of - | ;

Iaw and rules in"the appointments of the appcllants. it is also to' be R I'"‘-‘* L
) - observed that if at all thc_;e was any “illegality, irregularity or -

. wrongdoing found in the appointments of the appellants, \;rhich have

!. . - ' [ r;owhcn: been :xplain?d nor, nls aforesaid, any 'documem produced in _ h ot

- J
that rcgard the appoinunent orders of the appellants have not been

-

Ei * g i‘ i ncelled rather the appellams were moved from ser\ncel .- : | . %
TR ILLER B 8 : Thc.Registrar (Sajiad-ur—Rchman), of the EX-FATA Tribunal, - |
‘5 El:lll f N ! ,i II] §vho had made the appomt.ments of the appeliant.s as campetent C 4
' 4 ' ::.lflthonlty u?lc:er rule S of the f"ederally] Adl lmstered :I‘rlb'lal Areas
i . i

o _
T e
,“P ——————

—r————

*! I|“ % I'P|||”|’ '”'H ccounl'nndAudstRules
aruumm Ty H it b sai

’ 15‘ rcmoved from - serv ce on the bas:s of the said enquiry. IH L B J ]
HENE H
I

Y LTy

i .. filed Service Appeal N02?70!2021 before thls Tnbuna.l wluch was
RN P YT RN TN W

pamaliy as:cepted on 0l. 0".2022 and the imejor penally of rcmoval from

I T N Iwhi

!
' s‘ervwe au{arded to him was converted into. mmor penaity of  stoppage of

AN

.lncrcment tor one year. We deem appropriate 10 reproduce paragaphs
JS 6 & 7 of the smd judgmem

Y ! “5. Record reveals lhat the appeﬂam while serving

' o as Registrar Ex-FATA® Tribunal was proceeded

! Jo against on the charges of advertisement of 23

number posts without approval of the competens

! . ' [ fauxiw:'iw and subseguent selection of candidates in

' C an unlawfil manner. Record would sugges: that

' H[ Ex-FATA Tribunal had itsi own ‘rules

L .rpecrf cally made for Ex-FATA Tribunal, i.e. FATA

#  TRIBUNAL - ADMINISTRATIVE, SERVICES, - .
FINANCIAL, ACCOUNTS AND AUDIT RULES, - y
2015, where appointment authority for making

! S : appointments in Ex-FATA Tribunal from BPS-1 ra%-/ 1

3. ~
.
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14 is registrar, whereas for the posts from BPS-15°
to 17 is Chairman of the Tribunal.

“6.  On the other hand, the inquiry report placed
on record would suggest that before merger of Ex-
FATA with-the provincial government, Additional
Chief Sccretary FATA ‘was the appointment

authority in respect of Ex-FATA Tribunal and after

merger, Home . Secretary was the appointing
authority for Ex-FATA Tribunal, but such stance of
the inguiry officer is neither supporied by any
documentary proof nor anything s -available on
“record fo subsiantiate the st ﬂcaj' the inguiry
officer. The inquiry officer onlyt " supported his
stonce with the comention that earlier process of
recruilment was started in April 2015 by the ACS -
FATA, which could not be completed due to
reckless approach of the FATA Secretariat
towards the issué. In view of the situation and in
presence of the Tribuna! Rules, 2015, the
Chairman' and Registrar were the- compelent
authority far filling in the vacant posts in Ex-FATA
Tribunal, hence the first and. main allegation
regarding appoinsments made without approval
for the competent authority has vanished away and
.it can be sqfely fﬁjkrre('! that neither ACS FATA
nor Home Secretary were competent. authority fo
. filling in vacant posts in Ex-FATA' Tribunal was;
either ACS FATA or Home-Secretary, but they
y
were unable 1o produce such.documeniary proof:
. The inguiry officer mainly ‘focused on the .
. rearuitment process and did not-bother to prove
that who was appointmens aythority for Ex-FATA
_ Tribunal, raiher the inquiry officer rélied upon the '
t b{alctife in vogue in Ex-FATA Sgcretariat,
t |Subsequemt alle, at!ans' leveled, agains{ the
l]._{ appéliant fc':re}b‘ hoot of ahe first Littegation ‘and |,
PSR OIT bt ik dilegation, wils. pat proved, the
| orce ke firss” allegation s, pot prove
|| subSequens alljgation does ot hold gropnd | !
i{fﬂ . ﬁ’t.; “have observed cermil.-gf{rregy!ariﬁes in
thgrefruftmem process, which were ndt so grave
t0 propose major penaltylof dismissal from setvice.
“portra, by the appellant was not

T i e

reless

!11‘1 ﬁan'r!mh::ﬁo Mcﬁannb; be tl:giﬂdered as' an'dct
of neg!igenée which might 'fzq;}{ftricr)y fal’ | w{rh:‘n
the ambit of misconduct but it n;.fa?j o:n!y al’ground

'\ based on which the appeilant was'awarded major

i punishment. Element of bad:faith" and willfulness
might, bring an .act of negligence within! the

I . ST ra e
i
purview of misconduct but lack ?f proper care and

e . Achinl KApter Potbtnedd
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wgdance might not aiways be ml{fuf o make the
.same-as a case of grave negligence inviting severe - i
pum.yhmenr Philosophy of punishment was based
on the concept of retwribution, which might be
“either through the method of deterrence or
. rgjbrmanou Refmnce is placed on 2006 SCMR
! 60."

ot
'

. In the ]udgment it was found Ihat there were some irregularities in the

P

appo:ntn]cms made by the Registrar, that were not so grave rather lack

of p:oper care and vigtlance was there WhiCh might naot be wsllful to

make ;he same as a case of grave negligence inviting severe

punishment. It is nowhere alleged by the respondents in the show cause

:  notices, impugned orders or even in the replies that the appellants were

LY 2

" versus Sadullah Khan", wherein the august Supreme Court of Pakistan

‘ ?  ~due to irregularity and v:olqrm of nile 10(2) ibu!

either not qualified or were iﬁcligible for the past against which they

" had been appointed. There might be irregularities in the process, though

. not brought on surface by i.}le respondéms in any shnpé. yet for the said

ajleged irregularities, the appeilams'c%q not be made to suffer.
Reliance is placed on1996 SCMR 413 titled “Secretary to Government

of NWFP Zakat/Social Welfare Department Peshawar and another

held as under:

“6. It is disturbing to note that in this case

, petitioner No.2 had himself been guilty of making
R regular appointment on whai has been describe
it “purely temporary basis. The petitioners |hav
now. turned around and terminated his services

| - The premise, to say the least, is-uiterly unrenabfe
. The case of the pem:oneu was not that the
. !e.s_pondem lacked requisite qualification. The

petmonea s themselves appointed hini on temporary
“ basis in violation of-the rules for reasons bes!
5 .’mown to them. Now xhey cannot be gliowed to

ra!m benef t of !hen Iapse.s‘ in or r !ojrerr}nmare )
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. .Federanf'on of Pakistan :!n-m:gﬁ Secretary,

i
"y .In|-}
1, i Abbas Ali Melano and another:12004 SCMR 630
i _ - .

fid Lt oyt s
i"" "Bven otherwisc respondent { I;«fﬂme) ool.u{d not ‘

", thay had themselves commitied irvegularity by

e

LhomeeThe Chicf Seersay, Gowrrmms of Kiober
mmm!mw.uqm-.m«mﬁms”mwwm s

) a‘mmmmwmamhhu“ s, Hdicind, Khyber Pokitunhinse Service

Y Fridenol, Peshavor, i

Servic Appodd Mo JT02Y dded “eadnd

i

Esiablishment Division lslamabad and another v.
Gf)hf‘z Riaz 2004 SCMR 1662 -witli specific
lrefé:;e:gce of Secretary tb| te Go ernm of N.- I
|1 ,L&Mﬂ@ocxhqllll(eb’qﬂ Deparlrieny Peshavar: |_,,i :
e v, (Saoddalil Khan! 1996|SCHR 413 | 1!
SE nq&ﬂfe-.{ Nt 'dq-{h'u 1tk i A
gﬂfi#r}l‘mcra and Pa\g:er{ " Developmeny | Authority b

r}_:r*oug!'::*v t‘haﬁ!:mah"!WAf.DA * House, | Lahore v. . | '

gt

t o

! he!d:—F H

bﬁ pémlshed fo?'!my action' | or ,la:r{k{:fmi of
petitioners (department). They cannot be allolwecfi

to take benefits of itheir’ lapses. in ‘ oa"derl 0!
rerminate the service of respondent merely because

|
L)

¢

violating  the  procedure ' governing | the.
appolntment. On this aspect, it would be relevant
1o refer the case of Secretary 10 Governinent of N-
W.F P Zakai/Ushr, Social Welfare Department .
1996 SCMR 413 wherein this Court has candidly
held that department having liself -appoinzed civil
 Servant on tamporary "basis ;:n._,\,i:‘alaffon:of rules
' could not be allowed to.take benefit of its lapses in
ofder-to terminate services of civil servanis mgerely
becawse it had itself committed: irvegularity i
violating procedure governing ‘such appolntment.
Similarly in the case of Water ; Development
Authority referred (supra), it has-bepss held by this
Court that where authority itself was responsible
for making, such appointment,” but . subsequently
took a turn and terminated their. services on
growrd of sams having been-made in violation of
the rules, this Cowrt .did: notSappreciaie such
conduct, particularly when the appointees Sfulfilled |
requisite qualifications.” """t :
C %
Il In Muhammad Zahid lgbal and others v.
D.E.O. Mardan and othars 2006 SCMR. 285 ihis
Court observed rha!}"g:-in’pfq?ih-‘.mﬁheﬂ and
consistently declared by this'Coirt.is that-once the
“appointees are 'quah‘jicdw:oj?!{éﬁfgppo.'nred their
services cannot subsequently’be terminated on the
basis of lapses and irregularitiésicommitied by the
departmens itself. Such laxties-and tirregularities
comunitted. by the Government canbevignored by '
the Couris only, when the ‘appointees lacked the
basic eligibiliries otherwise pot!, S8 g
. e 1 5 ;;f.-;

1

- ['J




Terbuaul, Pesherecr,

12."On numerous occasions this Court has held
that for the irregularities commitied by the
department itself qua the - appointments of the,

Department or ar other level, Government is an
" | institution in perpetuity and its orders cannot
reversed simply because the Heads have changed.

' nore umjustified when the \candidate is otherwise
fuly eligible and qualified|io hold the job. Abdnl

.+ Salim v. Government of N.-W.F.P. through

\ Secreiary, Depariment of Education, Secondary,

"« N-W.F.P. Peshawar and others 2007 PLC (C.S)
179,

! s .
1811 bis wedl-settled principle of |
2

I ikl el

‘ ..;‘?‘.fr injaccordance with

T f!zal'fn c[ase o:f
)

ﬂ '
'ﬁ: w, wherea full

| | delinguient'officer i Efficienc Y dndDiscipline Rules,
d i, 117973 clearly stipulate- that'in case of charge of

T mi.?éon: ¢, a full-fledged inguiry -is to be
* Yconducted. This Cowt in e of Pakistan

; ‘Iiﬁ" Inlerngtiphaly "Afrf:‘nes’ ' Corpdration through
| [ ¢ M%naéing Qirec:p:l-! PIAC Head C'J*_ﬁxfc.e1 Karachi
{‘.I 2 1 {Airport, Karachi V. Ms. Slwr?g{afWghgedg 2004
' | | SCMR 316 has “held that "in case-of award of

conducted in terms of Rule 5 of E&D Rules, 1973
and on opportunity of defence and personal
hearing Is 10 be provided". Specific reference is
made to latest decisions of this Cowrt in cases of
Secretary, Kashmir Affairs and Northern Areas
Division, Islumabad v. Saeed Akhtar and another

Gondal v. Regisirar, Lahore High Court 2008
SCMR 119,

) R! 14. bn the facts and circumsiances, we find ma!‘: in

P T Chis' case, ncither pertitioner was Jound 10 be

Y lacking in qualification, experience or in any
ineligibility in any manner, nor any fault has beer

atiributed to petitioner, therefore, he cannot be

! reverted from the post of Divector (B-19). Act of
®) sending swnmary by the Establishment Secretary
N to the Prime Minister was not.in accordance with
s ' Rule 6(2) of the Civil Servants *(Appointmen;,

candidate, the appointees cannot be condemned '
subsequently with the’ change of Heads of the -

Such act.of the deparunenal authority is all the

:rqr{:y ’I’! 0. be |

i I'%'a}fggfm{:igz: of) ‘de‘;'{érf:ce 'is to ibjgrov@ed to the! |

:

bt PLD 2008 SC 392 and Fazal Ahmad Naseem -

| '{f';'

- major penalty, a full-fledged inquiry is to' be

i
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" ‘reported as&?.DZZ SCMR 1583, the honourable Court observed that:
e | . q .1

;ﬂ‘ ; 1 ! !
n w‘ﬁmm_mmpm-m&d:m Gowrmment gf Kiyder

'wmmm_m-aadmmmm.mmm
Tribusal Pushawar
RATL NE TR N

promotion and Transfer) Rules, 1973 as the :
Estublishatent ~ Secrelary  was himself the - ]
appointing authoriry. The deparimental guthorities ol
Va1 the time of appoiniment of the petitioner as
Director (8-19) did not commizany irvegularity or
illegality as has been affirmed - by the
Establishment- Secretdry in the summary to the
Prime Minister. The power vested in the competent
authority should have been. exercised by the ‘
competent authority aself, fairly and justly.
Decision has to be made bﬁ{ihe public interest
based on policy. It must be exercised by the proper
authority and not by some agent or dilegatee. It
ast be exercised without restraint as the public -
interesi may, from time 10 time require. It must not
- ba- famtered or hampered by comiracis or other
bargains or by self-imposed rules of thumb. So a
distinction must be made between following a
consistent policy-and blindly applying some Yigid
nde. Secondly discretion must not be abused. In
the case of Zahid Akhtar V. Government of Punjab,
PLD 1995 SC 530 this Cowrt observed that “we o~
need nor stress here that a tamed and subservient
bureuucracy can neither be helpfil to govcfl‘menf' o
nor it is expected’to inspire. public canjﬁdeqce in -
administration. Good._governance is largely
dependent on_an upright, honest’ and s:lrong .
i bureaucracy. Therefor"a. mere submission to the
;. will of superior is not a commendable trait of a
' bureaucras,. It hardly need 10" b’ mentian that @
Government servan! is expected to- comply only
fhose orders/directions of superior which are legal
I¢.Em.:f within his Forn;ie;ence“. I
18 i ‘ .
: l‘lzL ;af'lrtéclr.lltt gl'l!dgm’errlnt
| '; 'l’! ||'. }

N

i rﬁT %;Ls;e lit!_:e‘d I:'?ﬁl;p%zctml General of
| ! { H ’ _ '
' “Muh'wnmad and others” |

i

I

LI P!

| oo

) . . P 1 }
W1 |22\ The doctrine of |pasted right, upholds and
12 | preserves |that once @ ight is cdinfe'd‘rh{? a;:'!we
l’ locale, its:.i existence shﬂu{d " bq:'-. '{eggg'ni%éd

| gverywhere and c!aimslbqsed:.pn}gvfe.s;ed {rights

. ! are enforceable under the law for:its pr&!ecr_wn.
4 vested right by and 'large is @' right that is
-unqualifiedly secured and does not_rest on any
particular event or sel.of circumstances. In facl.
it Is a right independent ofany dontingency or

N . b e

Chicf Secremp,
mmm:ad&duuum:bmmm B
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eventuality which wmay arise from a contract,
statute. or by operation of law. The doctrine of
locus poenitentioa sheds hgh: on the power of
receding till a decisive step is taken bur it is not -
a principle of law that an order once passed

¥ becomes irrevocable and a past and closed
bl [ lra,uacnon If the order is illegal then perpetual
o nghu cannot be gainéd on the basis of such an

« ilegal order but in this case, nothing was
; articulated 1o allege that the respondents by
hook and crock managed their appointmenis or
committed any misrepresentation or fraud or
their appointments were made on political
consideration or motivation or they were not
eligible or not local residents .of the district
advertised for Inviting applications for job. On
the contrary, their cases were properly.
considered and after burdensome exercise, their
names were recommended by the Departmental
Selection Committee, hence the appointment
orders could not be withdrawn or rescinded once
it had taken legal effect ald ereatéd certain
rights in favour of the respondents.

12.  The learned Additional'Advocate General
Jailed to convince us that if the appointments
were made on the. recommendations of
Departmental Selection Committee then how the
respondents can be held responsible or
accountable. Nelither any acﬁon was shown (o
_have been iaken against any member of the
Deparimental Selection Committee; nor agamst
| the perso.nl who lsigned .and issued T ,

A appoiniment letters on approval of the comper t

authority. As a matter of fact, some strenuous
action should have -bean_taken against such
persons first who aﬂegedfy violated .the rufes
rather than gccusing ar| biaming the low paid
. poor emplayees of downtrodden areas who were
i appointed afier due process.in*BPS-1 for their
livelthood. ond to support. their famﬂfes it is
rea!fy a sorry state of affairs and plight that no
actian was taken agai st .the bnff who was
ged jnt ecruumenl pra 5. but the ‘poor
i Ff wm:iiq fﬁfn"e made :ﬁe| ﬂq‘;a'c.'u:.c [We bave’
fl eady he!d thar lhe ponde s}w re appomted'
aﬁ l ﬁdf Hm codal o rmalmes wh:ch created
LRE vested ﬂgfus in their favour lhal' caufd not-have

i i
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been: wubdrawn or canceﬂed in a perfunctclary
monner . on mere presupposition .and or
| conjecture which is clearly hit by the doctrine of
locus poeniteniiae that is well acb:om‘edged and

” em edded in our ;ud:cfa! sysrem
t

t

.ot

have aot bcen treated in ac-:.orduncc with law and thus the mpugncd .

orders are not suslamabie On acccplance | of all these appeals we set .

aside thc \mpugned orders and direct reinstatement of all the appellams

_wnh back benefits. Costs shall follow the event. Consign.

hands and the sea! of the Tribunal on this 3™ day of March, 2023.

Rinecs Servict -

l L
11t . For what has becn discussed sbove, we bold thai the appellants = -

12, Pronounced in opeu Courl at Pa.sharvur and given under otr )
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J . "HOME & TRIBAL AFFAIRS DEPARTMENT
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1
ORDER ° _
NO.ESA (HO)2-572023. WHEREAS, (he appellania/petitioners of Ex-FATA Tribunal, P

were proceeded against under Khyber Pakhiunkhwa Government Servanis {Effdency and
Discipline) \Rutes, 2011 and :after (ulfilment of legal and codal formafiies the Comipetent

Daicd Peshawar the May 15, 2023

" Autharity Imposed Major Penally of "REMOVAL FROM SERVICE® upen them vidg Order

L Endst:No; & Daté oveh

No.HD/FATA TribunalUBRA/S52022/184-93, 154-63,205-15,123-32,184-73,252-87, 133-42,268-
77.143- 53 318-27,288-9 &,174-88 dated 17/1/2022. ‘ i

fi
AND WHEREAS feeling aggrieved with the said order, the appellants/petiioners filed. Senr!ca

Appeal N0.774.16 784 of 2022.In Khyber Pakhiunkhwa Service Tribunal.

AND WHEREAS, the Khyber Pakhh.uﬂmwa Bervice Trivunal after adjudlcation accepted Ihelr
appeals, 8ol asldo the impugned orders and direct rainslatement of all the nppe!lanls!pcbtionars
wilh back bonefits vide judgment dated 3° March 2023.

AND WHEREAS, the Depaitment filed CPLA against (he sald tudgment of Khyber Pakhtunkhwa
Sevice Tribunal, which s pending adjudication before the augus! Supreme Caurt of Pakislan,

AND NOW THEREFORE, tho Competent Authority, In leams of Rula-4{2)(c) (i} of the Khyber
Pakhiunkbwa:Government Servants (Appointment Promation & Transfer) Rules, 1888, has
been pleased to order ro-instatement .slongwith back benelits of the fnnowlng
appellanita/petitioners [nto Service in compliance 10 the Khyber Paklitunkhwa Service Tribuna!

judgnient dated 3 March 2023 eubject to the final decision of the CPLA which Is ‘pending

adjudication-before the Supreme Courl of Pakistan:-

1+ Mr. Resdad Khan Ex-Chowkideg(BPS-03)
i 2- Mr. Samlullah Ex-KPO (BPS-18)
. 3 Mr: Kalll Ahmad Ex-Ass:slanl (BPS-16)
"4-  Mr:lksam Udlah Ex-Naib Qasid (BPS-03)
G- Mri Sad:q :Shah, £x-Driver (BPS-06)
6- “Mr: Mdhammad Adnan &x-Assistant {BPS-16)
! Mr “Asadjlbal Ex-Junior Clerk (BPS-13)
S :g NE: A ERKROYBPSBY
Hg “Mr. AdnarrKha?:SE!l?KPg?BP {tg
10- Mr.. Muhommad Awais Ex-Driver (BPS-06)
11-Mr. Néskr Gu}Ex-Nalb Qasid {(8P5-03)"
12-Mr, Mohsln Nawaz Ex-Stenogrophér (BPS- 18)

Home Secretary

Topyter 1 | 1 .

1- Accountant Geners! Khyber Pakhlunkhwa '

'2 Secretary Flnance Dapartmenit, Khyber Pakhtunkhwa

3 Secrolary.Law Depmtment I(hyber Pakhtunkhwa

1 .4- Regiskrar; Khyber Poxhtunktiwa'Séivice ifribunal, Peshawar
T.25. PSto Hopfa Secnsuar)rL Home Departhenl

‘- 8- -Olficials Concamed ! l

: '
7- Personai_rles R : :

P P AR DA S

-~ -._.',



