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® BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR
Appeal NOJ ;272/ of 2024

Mehmood Khan' SPST GPS Kamal ]abo Khel Tehsil & D:stnct Lakki
Marwat - s Appellant

VERSUS
. The District Education Officer (Mai:’) Lakki Marwat ....Respondent.

APPEAL _U/S 4 OF KPK SERVICE “E_TRIBUNAL ACT™~1974
AGAINST. THE ORDER O} WITHHOLDING AND NON-
. DISPOSAL OF REPRESENTZTION OF THE APPELLANT IN
RESPECT OF GRANTING SENIORITY AND PAY FIXATION
WITH EFFECT FROM 02.05.:,009 BY RESPONDENT WITHIN
THE STATUTORY PERIOD O 90 DAYS.

Respected Sir, ,

(1) That the addresses of the parties given above are

sufficient for the pug*posfe of service of the parties. .

{2) That the ;elppellant., is & citizen of Islamic Republic of
Pakistan and being a {é:itizen of the Country has the
rights and obiigatio'n unf'der the co‘;llstitution.

(3) That the appellant hate academ.ic qualification MSc.
(Mathematics) alongwit}% PST Certificate'as professional
Degree.

(4) ThEAI.t the respondent invited application for ciiﬂ'erent

‘4  POSEs including PST. ir.t;.Educatio.n' Departrient Lakki
Maiwat through publi:ication Daily "AAJ" Peshawar

dated 16.10.2008.

SN ey

(5)  That the appellant alsb applied for the post of PST

through submission ; an application and had

participated in the test and interview and qualified the

\al i f
w same. : , v
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(6)

{7)

(9

That after ‘basﬂzirig the requisite’ test and’ interview,

‘merit ﬁst was prepared fyifhere the appellant w!:vaé placed

“at ‘3 No 4 m the first znerlt list and then placed at S.

o

‘No 5 i in the 2nd merit hst and lastly was piaced at S

No -6 in the third meri‘\'g list butxexperiencef certificate
and qualification of Master degree has ' npt been
considered while preparing the-merit list by the office of

respondent.

’I‘hat the candxdate at S No. 10 in-the first merit list

']

was piaced at S. No. 1 m second merxt llst and in thlrd _
merit list he was piac‘eci--at S.-Not2 due to experience

meu*ks [non formal expenence ceruﬁcate)

" That similarly one Mr N1sar Muhammad was placed at

S. No. 7 in first merit hs:_t, and then he was -_p':laced at- 8.
No. 8 in second merit list while in third mie:iit list, the
afmesa:;d (Nisar Muham:mad was placed at’ S No. 1
W1thout any reason 15ut only “due to expenence
ceﬂtlﬁcatg but 3 years;; experienée of appellant and
hav_:ing Master degree, appella,nt was neglected rather
not conmdered whﬂe prepanng the merit hst Likewise
respondent has dxscarda,d first rnent list and second -
! I

ment list: without any regason wlnch is clear wolauon of -

fulf:s and pohcy of the dép&rtmen’t

"i‘hat candidate who was on low. merit ffcm the

appellant was appomted as PST vide orde1 dated

L‘
2
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(10)

(11)

e

(12)

®,

(13)

=3 |
02.05.2009 and the ap.’“peilant mét out discriminatory
as merit position of the:;; appellant .was higher than the
other candi_dates‘in the z;nerit list.
Thélt ‘the appellant khdtfked the déor of the honourable
?es_l'xawar High Court é‘Bannu Bench by filing Writ
I_f’etitjon No. 228-]3})1' éOlO which was accepted vide
judgment dated -19.01';.'2015 and respondent was
directed to consider the appellant for appomtment as a
PST on the avallablhtyf of first »acant post Copy of
)udgment. is enclosed as;;A.nn_exure A.
That in ‘compliance !mth the judgment of this
hor:lou.rable Court, appdflntment order of the Appellant
as a PST was issued by é_:he resporident vide office order
Endst: No. 3043-50 'dated 09.06.2015. Copy of
ap;ﬁbintment order is enéiosed as Annexure-B. .
’I‘hs:t the appéllar_lt was éieprived ftom his vested rights
of éippointment as a PS;fl‘-on the basis of higher merit

g, . i . F
position and candidates of low merit were appointed on

02.05.2009. z

That having no other remedy the. appellant s:ought the
mdulgence of tlus Honourable High Cou"t Bannu
Bench by filing writ --?etition No. 871-B/2020 for
1ssuance of writ to ai'ltl date the appoiritment .of
app“llanl wef 02. 05 2(309 Copye of writ petition is

enclosed ag Annexure - f-_“

R
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(14)

S M,
That comments were called for from the respondent

which were submitted ;‘-accordmgly wherem the bar of

' jun:isdjotion co'ntainec'l under Artu:le 212 of the

19

-~ (16)

(17)

Consntunon was raused Copy of comments is enclosed

as Annexure-D.

.ﬂ.ﬁ.‘l’:w

That the writ petitign came .up for hearing on

29.05.2024 and the hénourable -Court was pleased to
convert the writ petition into representation and was

sent to respondent to I:Ee decided within a period of two

¢
]

months with observations and directions to consider

]

......

th¢ plea of appellant aecording to law, rules and policy

§ . . A
of .the Provincial Govt; Copy of order is cenclosed' as

Annexure - E. ¢

’I‘hat the order of the }:{onourable High Court has been
!

communicated by thei Addltlonal Reglstrar of ngh -

Court officially to respondent and the .appellant also

commumcated the order of . ngh Court to respondent

4

‘vide written’ applxcatxon dated ;:07.06.‘2024. Copy of

applicationis enclosed é;is Annexure -.F, i
| § |
That inspite of directidns of Honourable High Court,

representation of the étppellant has not been decided

within the stipulated p:eriod of 60 days by .respondent

as.directed by the honourabie Court, therefore, having

no other way; the appeilant_is obliged to knock the door

of this honourable Tribunal under its appellate -

{
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junsdzctlon inter aha on the following grounds

GROUNDS

That' the impx@gned _a}:tien / efﬁce order. ef respondent to
a;;;point candidates c;‘"f low merit then ‘ehe;appeliant on
02 05.2009 and to depnve and ignored- the appellant .
tc; consider for appomtment havmg high merit position
than other canchdates is arbitrary, mala’ﬁde, void ab-
_rginitti{), without .-Iaivfsul' .authori"ty', wiﬂmﬁt jurisdiction
and of no legal effectg qua' -the fig’hts of appellant whose
merit 3pesition was hi?'g'h than the other candidates.

That it“_;vas not theé" fault of appellant rather he was
deprived by the ofﬁc:i%e of the respondent; of his vested

:ﬁghts of appointmef-lt' and extended undue favour to

| :appoint candidates 0}' low merit.

'«'

'I‘hat the appellant was fully entitled to be appomted on

02 05.2009 but he was xgnored and due 'to this wrong

'and dlscmmmatoryi-actmn df office of respondent

. % . ;
appenant.could not tje given his due right.‘s.
That there is a precedent case / Jucigment .dated
22.04.2015 of thlS }wonourable Court. at Pnncxpal seat

passed in W.P No. 2258 /2011 titled as "Abdur Rehman

V/ S Agency Educatwn Officer Miran Shah and others '

wherein petmoners \yere held deelared to be appointecl_
as per merit _1@5‘2_'5&1’1 allocated quo_tii and as a

tonsequence .of which the petitioner Ab'du_r Rehman

i
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' judgrnent and appomtment order are. enciosed as

Anmxure__G&H respectiveiy.

_to Kallm Ullah: petltloner and he was heid entztied to

_A':onemxre J.

'-'2” 12. 2021 of the honourable Court of DI Khan

_ appomted on 05 08 20‘92 Copy of }udgment is: enciosed

Wazs appmnted as euch on 06 01. 2016 but seniority . . -

was glven Wlth effect from 08.10. 2009 Coples of |

That yet there is another precedent case / Judgment' -
clated 25.09. 2018 of t"le honourable Court of D. L’Khan
Bench passed in W.P%No. 686:D/2014 wherein similar - .

relief i.e. (Senlonty apd pay- ﬁxatlon) has been’ granted )

the: semorxty from the year 2014 from the date’ when
his other colleagues wexe appomted pursucmt to thc '
same advertlsement a?though he was appointed in the

year 2019 CDP&' of judgment is enclosed - as -
’I‘hat “yet there is another precedent case / order dated. '

Bench. passed in L WP No 431-Dy 2020 wherem sum]ar w
relief i.e. (Semonty am;i pay ﬁxatlon) has been granted' SRS
to. the petltloners and, they were’ held enhtled to. the
seruorzty W‘lth effect from 13.05:2020 - from the: date-

when their other colleagues Were appointed pursuant

to the same .adveri—rrsem’ent although they were. .. .

as. Annexurel{ : '_:'.1
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’I‘hat even there is an of'ﬁce omer bearmg, Endst: Nc-
: I

1376 83 dated 25.01 r2019 1ssued by the oi‘ﬁce of the

respcndent wde whmh candldates who have been'

appomteci -on 25.01«.2'_0_-19 ‘have be'en ag"ran‘_ted’ seniority- -

E

w1th effect from time*'date of. advemsement i.e. 2015

and 2016 respectzveiy C‘opy of office . order will be

/s

a.a)

e

prod‘aced during mguments

’I‘hat it ig the Iega] 'g.nd moral robhgatlons of ofﬁce of _
respondent to cleczde t*he representatlon of the appellant .

mthm reasonable tlme thh reason and tca commumcate _

4

the result of the ,sgme, _étq.the appciiant,bgt h;e faileci, todo

.
5

$9O. :

That the appeﬁam is. cntltied for: equal” treatment of law

f

under the prowsmns 1of fundamental nghts guaranteed

under the Constztutmn but. the appellant has met out.

;.

d_1scr1m1nated. tree;tm‘;eent -'-a_t_--the hands of: ofﬁce of

]

rés;ponglent.

That provisions of A’rticie% of 'th’e' constit{ltion provide

consmutwn guarantev to the peopies anci citizens that

thé executive cannot. %ake their nghts of hfc hberty andf:

property mthout Iegal }ustxﬁcatlon but appellant has

( 4

- been deprxveci by the 1esp0ndents of hls legai and vested

I
ri ghts. ?
: 3

_’Fhat this Honourable: Trzbunal has vast powers: ‘under the.

constltutlon and is t‘he custodian of constltutlon and

fundamental’ rightsof® the citizens- of the country
. .

A




That Counsel for Appei-'lant may '-,;please be ._allow,cd to
raige adcimonal grou nds dunng the course of

‘ -argluments.

P S TR Y

In view of the submxsszons made above it _is; therefore,

humbly prayed - that on 1cceptance this Appeai this

Honourable Tnbunal may very!, gracmusly be pleased topassan -

order declaring the 1mpugnea actions, /. mactwns of the office
of Respondent to be voxd ﬂlegaj agamst law, mthout lawful -
authomty and without junsdxctlon and as a- consequence
thereof respondent may pleas‘, dlrected to process ﬁle case for
fixation af seniority. and ﬁxatu)n of pay of appellant with effect

from 02:05.2019 so as to rﬂect;the ends of justice and fair play.

Any other relief deemeti appropriate - in the prevauimg'
mrcumst.mces may also be granted

Dared 30 /09/2024

" Your Humble Appellant,

_ Advoca,te .' I_igh Court
D L Khan

e L

CERTI FICATE

Certified . that it is a ﬁrst kppeal ‘before th1s I-Ionourable

@iﬂl‘}bunal by the appellant on t}’ke subject S [‘“ '\\\

' Appellant
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Appeai No S af2024
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-%%ﬂrl'viarwat | 1 . _.'....'.-.‘....;.:.;.;i'ni’ippell_ant"_- -

EER&JS

7 The D:stuct Education Ofﬁcer (Ma}e) Lakki Marwat ..... Respundent.

-A‘r«*-ii-mszT

Z Mehmood Khan 8 / O: Salefm Klwn R/ Q.Jabu. Khei Tehsil &

DlStI’lCt Laklﬂ Mazwat thc Appelmnt do hereby solemnly - -

- affirm and declare on Oat1 that the contents of the writ -
petxtmn are tr'ue and correct to the best of my knowledge and -
behef and . that nothmg nas been concealed from this
I._Honou_rable 'E‘-r_lbunai. - m‘f"—l

- AMeel >

R .~ DEPONENT
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JUDGMENT SHEET /D

IN THE PESHAWAR HIGH COURT,
BANNU BENCH.

(Judicial Department)

W.P No. 228-B of 2010.

JUDGMENT
Date of hearing ZFi"ie

Appellant-Petitioner MAM%&%MMM
Mﬁmﬂ.ﬂﬁh&w}gwg@b

Respondemépﬁ%&@m_@@w i)
éz%@ﬂm.ﬂw% Aty

MUHAMMAD YOUNIS __ THAHEEM, J.---Petitioner

Mehmood Khan, through instant Writ Petition has prayed for
issuance of directions to the respondents to appoint him as PST

teacher.

2. Briefly stated facts of the case are that respondent
No.‘3/EDO Elementary and .Secondary (El & Se) Education
Lakki Marwat advertised various p;)sts in daily Aaj Peshawar
dated 16.10.2008 requiring services of different categories
including the posts of PST. The petitioner considering himself
eligible for the post of PST applied, whe.rcin requisite

qll"lllllL.]llnn‘i Im the post in question were FA/FS¢ with PTC "f@@

. %q{%

e, -
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certificate from any recognized Government lInstitution. The

pelitioner considering himself eligible for the post in question
applied and in the merit list prepared by the department his
name was placed at serial No.4 in the first merit list, Thereafter
second merit list was prepared, wherein name of the petitioner
was mentioncd at serial No.3 and then third merit list was

prepared where his name was placed at serial No.6. The

- grievance of the petitioner is that respondents No.5 and 6

despite having low merit as against him have been appointed
while he (the petitioner) being master degree holder with three

years teaching experience has been neglected.

3. We have carefully gone through the record and
considered valuable arguments of learned counsel for the

parties.

4, In his comments the -EDO Elementary and
Secondary (El & Se) Education Lakki Marwat/respondent No.3
has taken the plea that pelitioner'was not having the requisite
experience and had not annexed his experience certificate with

his documents within a due date before test/interview.




/3

—
3. @_ D

However, such reply of the answering respondent is without
any substance, because in the advertisement referred to above,
there is no mention of any experience for the post of PST. The

record divulges that the petitioner has served in Frontier Model

~School (Saeed Khel) as PTC teacher with effect from April

2006 to April 2007. Moreover, according to his qualification,
the petitioner being a master degree holder has applied to
l
respondents’ department for recruitment of the post in question
well in time and the three merit lists prepared by the EDO
(respondent No.3) speaks volume of the facts that though the
petitioner was eligible for recruitment as PST teacher but he
was ignor::d for no valid and sound reason as neither any
experience was mentioned. in the advertisement nor it could be
made basis for refusing appointment to the petitioner while he

was placed on serial No.4 of Ist merit list than the respondents

b . . .
who were on 7" or lower than him and was discriminated.

3. As a result of above discussion, we allow this
petition and respondent NO.3/EDO Elementary and Secondary

(E! & Se) Education Lakki Marwat is directed to corsider the




petitioner for appointment as a PST tcacher on the availability

of first vacant post.

Announced. .
19.02.2015. : ‘ | J/

H !!: L
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APPOINTMENT ORDER |
-ll' ) . . *

In Compliance of decision of Honourable Hligh Court, Bannu Bench Order dated 19-02-2015, Writ

. )
. Iietilion No.228-B/2010 the below nawned candidatc is hereby appointed as PST Male fin BPS-12 Rs. (?000-500-5

or "ICE OF THE DISTR[CT EDUCATION OFFICER '(NQALE‘) LAKKT MARWAT
: X i ,

|
o |

3}?000) /- plus usual allowances as admissible under the rules on regular basis, under lth;rovis on of Establishment & * -

ﬁdministmtiou Department circular beari.ng No. SOR-6(E&AD) 13-01/2005 dated ]
J@)ndiliqus given below. ‘ ‘ ©

[
1 I3
1
[}

-08-2005 on the terms ahd

IERMS AND CQEDL’IJQL{S}'- !
A ' : |

prescribed by Govt: |

. (M%ZL

j
/ .
' : |

i 2, Incasc of resi},nation without notice two months pay 7allowance will be réfunded to Govt, . i

E . . 1
; S.No | Name Union Council | Proposed Schoo! Remarks ) |
| 1 Mehmood Khan' | Ghazal xrgel . GPS Kamal Jaby In[thc light of decision Honouraflle Peshawar High Court .
; ¢ Khel - Bannu Bench order dated 19-03-201 5] Writ Petition i
! L No.228-B/2010 : ;
o ]
I

E . His appoimmiant will be considered rcgl.:lar \lvithoul pension and gratuity in terms of section 19 of |
f NWEFP civil servant Act 1973, as amended vide NWFP Civil Servant (Am endment) Act, 2005. He will
It however be entitled to Government providcn;':t fund in such a manner land such a rate as may be !

o 3. NoTA/DA is allowed. : ] I
!! 4. His services will be governed By such rules and regulations as may be igsued by Govt. from time to '
|; ' time, : . . ) ;o . ! ’ ;
N * 3. In Case of misconduct he will be proceeded !against the civil servant removaJ from service (special |
i power) ordinaice, 2000 and rules frame from time to time. ' 4
il 6. Charge reports should be submitted to all concerned. . g
!i 7. The DDO wil check verified documents before the drawl of pay. Howeer any fake documentation of i -
i certificates/degrees detected at any stage will :niiake the employ liable for termination and disciplinary
) action, | _
1l 8. The appointmént ‘order is liable to termination, if candidate failed to takq qver charge within 15 days
Eo of commencement date; o
: 9. The undersigaed reserves tlic rights of amendment in case of any mistake. :
10. He is required (o produce Health and age certificate from Medical S perintendent DHQ Hospital i
l Lakki Marwat o o f\ . ‘o
|, . . . ) ' Pl / -t .
il: . j}' o : :
. o , _ ‘ T 1 17 :
| ) ! ) (Nazir Kan Kl{iam:k) ) )
ik ! ’ District Educatzon Officer i
T : . . : ‘ Male) Lakki Marwat !
E.JtdSlNO X g o L‘PS ~ S—v Dated. = t@ “_ggzs'- - ) ;
-k~ Copy forwarded for information to the:- '_
: :E 1. Honourable Judge Peshawar High Court Bannu Benth vide ref; his court order dated slbow:. i
B 2. Director Elementary & Secondary Edication Khybet Pakhtunkhwa Peshawar- .
H 3. Deputy Commissioner Lakki Marwat |
" " 4. District Accounts Officer, Lakki Marwat [ !
& 3. Medical Superintendent DHQ Haospital Lakki Marwat !
6. Sub Divisiona} Education Officer {M) Lakki Marwat, N ,
h 7. ASDEO (Circle) Concerned : . N RS W :
i 8. Teacher Concerned-’ : A f;{,f: . '
1 . . 1 3 g
/I -'. District Educdtion Officer

akki Marwat-

\

t

!
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BEFORE THE PESHAWAR HIGH COURT BANNU BENCH
WPNo___ 877-6%  of2020

Mehmood Khan S/0 Saleem Khan R/O Jabu Khel Tehsil & District Lakki

Marwat : ' e PRLHONET

1.  Govt: of KP.K through Chief Secretary Civil Secretariat Peshawar.

2. The Secretary Education Govt: of KPK Civil Secretariat Peshawar.

3. The Director Elementary & Secondary Education Govt. Of KPK

Peshawar.

4. The District Education Officer (Male) Lakki Marwat

N .

5. Waheed Ultah S/0 Dilawar Khan R/0 Ghazni Khel Tehis! & District
Lakki Marwat ' «..Respondents.

_ ON U RTICLE OF THE C TUTION

QF IS IC REPUBLIC OF PAKISTAN 1973 '

RESPECTFULLY SHEWET. H:

(1)  That the addresses of the parties given above are sufficient for the

“N .
purpqse of service of the parties. .,

(2) ~ That the petitioner is a citizen of [slamic Republic of Pakistan and
being a citizen of the Country has the rights and obligation under

the constitution.

(3)  That the petitioner have academic qualification MSc. (Mathematics)

anngWith PST Certificate as professional Degree.
. i -

{4) That the respondent No. 4 invited"'application for different posts

including PST in Education Department Lakki Marwat through
"V publication Daily "AAJ" Peshawar dated 16.10.200§.




.\

(5)

e
2 o

That the petitioner also’. applied for the post of PST throﬁgh

submission an application and had participated in the test and .

rinterview and qualified the same.

(6)

That after passing the requisite test and interview, merit list was
prepared where the petitioner was placed'at $. No. 4 in the first merit
list and then placed at S. No. 5 in the 2nd merit list and lastly was
placed at S. No 6 in the thji'rd merit list but experience certificate and

qualification of Master degree has not been considered while

' preparing the merit list by the office of respondent No. 4.

(7)

That respondent No. S was placed at 5. No. 10 in the merit list and _

- thereafter respondent No. 5 was placed at S. No. 1 in second merit

(8)

list and in third merit list respondent No. 5 was placed at S. No 2 due

to experience marks (non-formal experience certificate).
L .

That similarly one Mr, Nisar Muhamrad was placed at S. No. 7 in first

merit list, and then he was placed at S. No. 8 in second merit list

while in third merit list, the aforesaid Nisar Muhammad was placed at

S. No. 1 without any reason but only due to experience certificate but

3 years experience of petitioner and having ‘Master degree,

petitioner was neglected rather not considered while preparing the

" merit list. Likewise respom‘:{ent No. 4 has discarded first merit list and

(9)

second merit list without any reason which is clear violation of rules

and policy of the department.

That respondent No. 5 who was on low merit from the petitioner was

appointed as PST vide order dated-02.05.2009 and the petitioner met

. out discriminatory as merit position of the petitioner was higher than

{10)

v

the respondent No. S in the merit list.

That the petitioner knocked the door of this honourable Court by
filing Writ Petition No. 228-B of 2010 which was accepted vide

judgment dated 19.02.2015 and respondent No. 4 was directed to

Fiuol Today
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. consider the petitioner forlappointment as a PST on the availa bility of
first vacant post. Copies of Writ Petition along with judgment are

enciosed as Annexure A&B respectively.

(11) That in compliance with the judgment of this hdnouraEIe Court,
' appdintment order of the Petitioner as a PST was issued by the
. respondent No. 4 vide office order Endst: No. 3043-50 dated

' 09.06.2015. Copy of apboiptment order is enclosed as Annexure-C.

(_12) That after joining the service, the pé.’citioner filed (incompetent) writ

- petition No. 692-8/_2016 for grant of arrears of salaries with effect
from 06.03.2009 to 09.06.2015 but the writ petition was dismissed tm

limine on 28.02.2018 due to bar contained under Article-212 of the

constitution. Copy of order is enclosed as Annexure-D.
(13) That the petitioner was deprived from his vested rights of

- appointment as a PST on the basis’ of higher merit position then

~ respondent No. 5 who have been appointed on 02.05.2009.

(14) " That having no other remedy, the petitioner seeks the indulgence
of this Honourable Court for issuance of writ to anti-date the

appointment of petitiorier w.e.f 02.05.2009 inter alia on tﬁe

2

following grounds:-

" GROUNDS:

A.  That the impugned acfion/ office order of respondent N;:}. 4 to
appoiﬁt respondent No. 5 on 02.05.2009 and to deprive_'-_j.'f. and
.ignore% the petitioner to consider for appointment having high
merit position then res;:i%ndént No. 5. is arbitrary, malafide, void
ab-inittio, without lawful authority,h"without jurisdiction and of no
legal effects qua the rights of petitioner whose merit position was

high than the respondent No. 5.

Filed Today
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._ " B. That it was not the fault of petitioner rather he was deprived by

the office of the respdndent No. 4 of his vested .rights of
appointment and extended undue '=favour to appoint respondent
No. 5. |

C. © That the petitioner  was fully entitled” to be appointed on
02.05.2009 but he was ig.nored and due to this wrong and
discriminatory action of office of respondent No..4 petltloner
could not be given his due rights..

D.  Thatthereisa precedent—gcase / judgment dated 2{0@2018 of this
honourable Court of D.I.LKhan Bench passed in W.P No. 686-
D/2014 wherein similar relief i.e. (Seniority and pay fixation) has .

been granted to the.petitioner and he was held entitled to the

seniority from the date when his other colleagues were appointed
_ ‘pursuant to the same advertisement. Copy of judgment is enclosed

as Annexure E.
E. That it is a settled proposmon of law as laid down by the August

-Supreme Court of Pakistan that for issuance of illegal appointment
orders, the appointees may not be suffered and the responsible
officers / appointing aﬁt_hority be punished for iséulmce of illegal
appointment orders. |

F. 'fhat Counsel for Petitioner may please be ‘allowed to raise

R 3 :
" additional grounds during the course of arguments.

" In'view of the submissions made above, it is, therefore, humbly
prayéd that on acceﬁtance this Writ Petition, this Honourable Court may
-very graciously be pleased to issue Writ directing the respondents to

anti-date the appoint order of petitioner by granting seniority and pay

fixation w.t_e.f 02.05.2009.




o —
. Any other relief deemed appropriate in the prevailing

o X )
circumstances may also be granted.

Dated: }} 709/2020

Your Humble Petitioner,

ehmood Khan
Through Counsel

i . Gul Tiaz Marwat

Advo High Court
D.LKhan

CERTIFICATE:

Certified that ‘it is a first petition on the subject before this

Honourable Court. : . ﬂ-—
. : (A

Petitioner

Constitution of Pakistan. b

General Clauses Act. '

KPK appointment, promotion and transfer Rules, 1989
KPK Civil Servants Act-1973 '
Judgments on the point.

vVibw

AFFIDAVIT:
I, Mehmood Khan S/0 Saleem Khan R/0 Jabu Khel Tehsil & District Lakki

-Marwat, the Petitioner do hereby solemnly affirm and declare o.n Oath

that the contents of the writ pétition are true and correct to the best of

my knowledge and belief and that nothing has been concealed from this

Honourable Court. ' @

DEPONENT
e N2ol-guy Sqyy -5

Gul TiazjKhan Marwat
Advocate High Court
D.L

| Filed'rodar’\. | " 77 &8 YL

[l Aol f‘-\m'rv-:j‘nr: .":{.’fﬁ*\ w

Peshavs ~igh Soun
Bannu Bench
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SUBJECT:- WRITTEN REPLY/COMM ENTS FROM THE RESPONDENTS . 44

' A
PRELIMINARY QBJECTION:-
T Y
¢)) The petitioner has no cause of action.
(2) The petitioner has not come'to the court with clean hands,
,F'-i The petitioner is estopped by his own conduct to file instant petition,
"\ NG That the previously same type of writ petition No.692-B/2016 filled by the
/ \in-'\ * petitioner was dismissed by this Hnn'blc court on the issuc of jurisdiction,
% ‘\:‘ &‘\\ therefore the present petition bcmg sanmwe natare is barred by tnw is liable 1o
P SNN\F .
:ﬁ- ' \.-\:‘o\'*‘,” ¥ be dismissed. (Judgement in WP Nn 692-B/2016 Annexed as A)
oW
- L™, '.\ \\\
&Q"'(S) The petitioner has no locus standg.
TAN H
A (0). Fhat petitioner has mala-(idly liled the instant writ petifion only to
pressurize the department, thcrcfore heavy cost may please be im poscd on
the petitioner. 1
(7)  That the case of the petitioner concerned with the terms and conditions of :
service, anpd this Hon’ble court has no Jurisdiction in the instant matter as
¢ .
barred under articte 212 of constitution of Islamic of Republic of Pakistan, !
(8) That the writ of the petitioner is b‘eing infructuous and hcin;l; tiable to.he .
dismissed on various lega! as wel] as factual grounds. -j'
FACTUAL omrcnom . S S e 1 _
l. : That lhe para No.l is correet. Hence need no reply. TR 3 4
{ 4
b
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. j 2 Para No.2 IS correct. lhu respondents didn’t iniringed any right of the
P '
* "petitioner bul the p;uuonu does not obliged io the Iaw as he has 1o agitate
-
s ”’ﬁ“ > the matter before correct forum.
3. That Para No.3 concerned with tie petitioner’s qualifications,
. 4, That Para No.4 is correct. Henee need no reply
?
5. That para No.5 is correct. Hence need no reply
6. That para No.6 had already been decided by this Honorable court,
7. Para No.7 to 10 are replicd collectively. That in the initial wril petition No.,

228/2010 this Hon’ble Court doc: not dirccted about the considering the
appointment of petitioner from thz initial date i.c 02-05-2009 rather directed

r‘\f\ the respondents to consider the pctitioner on availability of first vacant post.
\_,\ Furthermore, in previous writ petition No. 692-B/2016, same facts &
\i grounds were agitated before this Hon'ble court therefore, need no reply.
\ 6\! 8. Para No.!1. The appointment ordir of petitioner was issucd in compl-iancc
B \j of direction given by this Hon’ble court.
EW R N\
5.‘\ \-__; ;:5 . That para No.12 is correct. The petitioner previously filed incompetent wril
. F&E '

petition and now the present wril petition is also incompetent being the same

T &y nature,
bR .
R . ) . . o
~ 10 That para No.13 is replicd that the issuc in this para had alrcady been
decided by this Flon'ble court.
1. That the instant writ petition is based on malafide and to pressurize the
departinent and is being, incompetent, without wmerit henee linble 1o be
dismissed on various factual and légal grounds.
e
Grounds:
a) That the Para A is replied that the iszuc was previously agitated before this
Hon’ble court and the same was corectly decided by this Hon'ble court.
b) Para B. That this Hon'ble court while allowing the initial writ petition No,
228/2010, through judgment datcd: 19-02-2015 dirccted the respondents to N
. ' owm ot T ' i AR A
TETTA BRI TR L AR RSN e Ko e e il i o ot rphubitiascate sausl unmin

P 4
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In the-light of above submissions, this Ho

“4A: L‘—'\I-‘ r‘t"lr

5 AN

-
consider the petitioner for post of PST on availability of first vacant post,
wherefrom it could easily be derived that this Hon’ble court does not in any
way declare or directed the respondents to consider the petitioner’ s from the
02-05-2009, therefore, the petitioner is not cntitled to claim the same as the

case of the petitioner came under principle of resjudicata.

Para C. That the respondents issue order of petitioner's appointment in
compliance of orders of this Hoi'ble court. wherein no dircetion were given

about the consider the petitioner’s appointment form 02-05-2009.

Para D. That.the mentioned judgment is not concerned with the instant case.

The present case is about the seniority and back bencfits and the saime came

" under the jurisdiction of Scrvice Tribunal. therefore the petitioncr could not

+

claim the same from this Hon'bie court,

\

That the present case is different from the other cases, as in the present casc,
in initial writ petition no such like direetions or comments are passcd about
considering the petitioner from initial date, morcover the 2™ writ pctition of

the petitioner was dismissed due to lack of jurisdiction.

- That the counsel of the respondents may plcasce be alfowed to raise further

-%Jppints at the time of arguments.

n’ble Court may very graciously
be pleased to:

Dismiss the instant writ petition,

Special compensatory costs may kindly be awarded under the
circunmistances. '

el

\
\*\1/\’ /\x DISTRICT

EDUCATION O 'J‘l('F {M)

\\ \’ LAKKI i\’l:\l{\\’f\l ‘th'qmmlu.ul No.(
= .
k\{ =
3
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~ PESHA\WAR HIGH COURT, BANNY BENCH E ]
: © FORM OF ORDER SHEET} o &5

oom . . | Dmeofl Order o- aler proceadings with signature »f Judgef(s). L-;-//;" 0
. HOrderor © - . . . | . 5
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Present;  Mr. Gul Tiaz l\hnn Marwat Advocme for] s

the petitioner. ’

Mr. Najib Ullah, AAG. for on" . .
respondeats. -
Mr, Inam Ullah Khan Marwat Advocm.c
for respondent No.5. ]
Mukhtiar Afam, L.O. for respondents. . )

-

see

_\ KAMRAN HAVAT MIANKHEL, J.- The leamed
i - . counse! for the petitioner stated that he would be

'Q"&_i N aatisfied - if -this. writ petition is converted into ) . i
mprcscnlmion and sent to respondent Nod, e, DEO
(Malc), Lakki Marwat with directions to consider the
plea of the petitioner according to law, rules, and pollcy
\ of the Provincial Goverament. .
2. lo view of the above, this petition is disposed off
acvo vingly. However, it is deemed appropriste to '
! dirset the respondent No.4 to do the ncedful within @ ) '
period of two months sfier the receipt of & copy of this
judgm:nt. -

nnonpccg
29.05.2124
;tl_-W_:'- ,:;l) . > o

30 i
| B
2= -

2

« — -

Ghafor (D) Hon'Dle Mr. justice Kemyan Hayat Miankhel
Hon'ble Mr. Jusice D1, ihurhid Igbl

r&g'nFIED YO BE TRUE CO#

Pesnanar D C ot Bannu Bencn
L] 3 shonsed Unday Aztige 87 of
» SanunSnananat Ordinance 1984

. - e : 1
- - - oo - we
A
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The District Education Officer (M)
: Lakki Marwat.

Through: PROPER CHANNEL ‘ *
v, _ ‘ —
Subifi_(:t: . IMPLEMEN'I'.’LTION OF ORDER DATED

29.05.2024 _prSSED _BY PESHAWAR

.

"HIGH CQURT_ HIANNU BENCH IN WRIT

alt .07 06'/2-1,

T, 37 PETITION NO. 871.8/2026.
.  Respected Sir,
. The Appli:ant submits the following few
lines for your sympatl.ctic consideration please:-
t

(1) That the petitionc: filed the above noted writ
petition in the Peshawar High Court' Bannu
Bench which came vp for hearing before the
Honourable Division Bench of High -Court
29.05.2024 and the Honourable Division Bench
was pleased to treat the writ petition as
representation (0 be decided by your good self
within 60 days. Copy of order is enclosed for kingd .
perusal,

\

{(2) That thé order alongwith writ petition and
relevant document: wiil be received in your good
self office from the nffice of Additional Registrar

! Peshawar High Cour: Pannu Bench in routine.
BN .

In view of the above submission, it is therefore,
humbly prayed that the subject cited order of the
Honourable High Court may please be implemented.in
letter and spirit and repiesentation of the Applicant
may please be cons:ulered as per observation of the
Honourable Division ench of High Court.

Dated: 06/2024 ‘ , _

' Your Gbedient Servant
-Mehmyod Khan
i SPST, GPS Kamal Jabu Khel
¥ 2 _ Tehuil & Distt: Lakki Marwat
Diagy NoO. 1510 ’

Q}b
e

#|
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BEFORE THE HON'[BLE PESHAV/AR HIGH COURT PESHAWAR o

Abdur Rehman S)O Khunabat Kha)

Writ Petition No. 06/2¢h1
\ R,?O Ali Khail, H_amzohi, Miran Sh
.North Waziristan Agency. o . ’

o B Petitioner N N % )
- VERSUS Caie
. . .t . -.'-' \ V.:..: N -, .. t )
1. Agency Educatidm Officer; Mjran Shah, Nowth:Waziristan. -
. 2. Direttor, Directorate of Education FATA, Warsak Road,
Peshavar. ' ’

3> Palitical Agent, North Waziristan Agency. . e
Mr. Taj Mohammad, Member.selection Committee, Assistant

o Agency Education Officer, Mi-an Shah, through Director ' !
- Education FATAY respondent No.2 ;

E Y

CONSTITUTION OF PAKISTAN 1973 .
A QTN Terirvenernnann. N

....................

PRAYER: ON ACCEPTANCE OF THIS WRIT PETITION WRIT MAY .

VERY KINDLY BE ISSUED TO THE

FACHER ~COURSE. TEACHER N 7' 1.

ESCORDANCE WITH THE MERIT LIST PREPARED FOR |
SELECTION '/ RECRUNMENT AND . ALLOCATION. \OF s smensce + 4

§ey POSTS. | *‘ o .

. 1]
- ~

..................................

R | J
o - -
Respectfully Sheweth: - : ; o r

1

That the petitioner had appeared for test / interview for four
posts of PTG Teacher coaducted by the Agency Education _
Officer, Miran Shah, North Waziristan Agenty exclusively !
allocated quota for Tehsi} Miran Shah. '

(Copies of qualification enclosed as Annex- A)

2. That the petitibner stood rt serial No.6 of the
bat subsequently the. petitioner rose to serial No. 4 of the .
mierit list as the candidate at serial No. 1, namely 'Abid ‘Ullah il
was appointed !ns CT Teachsr and the candidate at serial No. 4,
namely Moharimad Zamar. was appointed as SET Teacher. .
(Copy of merit List enclosed.as Annex- B) o
And appointment ordérs of the two candidates are to e filed
by the departm!znt being nat provided to the petitioner. .

final merit list

a. That the petitioner, t‘lgcrefore. acquired due position oh the . :
merit list at setial No.'q arid had the right to, be appointed to ER

one of the four posts of the allocated quota for thé -Tehsil-
Miran Shab as the metit list. reveals. -

FILED TODAY

D mes chis‘%r o g
27 Jut 2014 _




Judgnient Sheet )—6

"IN THE PESHAWAR HIGH COURT, PESHAWAR
JUD(CIAL DEFARTMENT

JUDGMENT

Writ Pevition Ne.2258/2011
Date of fn:a::'ng......)l’.af.zw 5.
4

Atdur Rehman
Vs

Agency Education Officér & others
Pelmoncr (s) by.....; S Wﬁfaﬁé /%M/(’é :

Respondent(s) by.. .&%ﬂzfzﬂda /044’4 A,

L . . L]

IRSHAD QAISER, J:- Thrdugh this single

3

Judgment, we intiand to decid% instant W.P No.
2258/2011 as well as the connected W.P
No.2259/2011 as common quéstion of law and

facts are involved in both these petitions.

2. In essence, the ’gri'evances of the
petitioners afe that they applied for test/interview

- for four posié of; PTC Teacher conducted by the
Agency Eciucat‘ion Officer, Mi:ran Shah, North
Waziristan Agericy exclusively dllocated“quota for
"‘Tehsﬂ Miran Shah.” After Itestlintewiew the
petitioners were: placed at seriél No.586 of the .
ment list respec'twely That the cand;clate at senal

No.1 namely Abtd Uliah was appomted as (CT)

)

-

- L3 K g ™
r

s d---——-y—-—':-a —
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| 2T
Class Teacher and th;e candidate at serial No.4
namely Muhammad Zaman was appointed as SET
“;'eacher, 'thereforei, the petitioners move up to
: serial No.3&4 of the merit fist. That respondent
o No.1 in violation of the merit fist and allocated
quota ordered t.ransfer of one namely Saleem
Ullah from Tehsil Desli and filled the post videl
quota specified and allocated for “Tehsil Miran

,Shah” and one Khalil-ur-Rehman whose name

was g!together not included in the merit list was

appointed as PTC Teacher and thus two posts of

“Tehsil Miran Shah*.were filled on political and-

~ other consideration l'n contravention of law, rules
and the rights of the petitioners. Feeling aggrieved
from the orders of respondent No.1, .petitioners
t

preferred appeal to the Director Education FATA,
- KPK, who conducted an inquiry and after inquiry

% the main Member of the SelectioniRecru‘itmenl # o
\ﬁ | Committee gave statement that the petitioper is
_ entitled and deserving persors to be appointed as
per merit fist, but respondeints No.1&2; did not

»

consider the case of the petitioners. It is

" contended that since their rights have been

ETS
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infringed and they have been discriminated, 9~8

therefore, they filed présent writ petitions. . au
- . | S 'y - . ! ]
3. Respon_dents’s submittel their comments, .

wherein they had not denied the contention of

1
petitioners. : ‘
-4, Arguments Heard and record peruse’d.
i r
.5, Admittedly the applications were invited

i
through advertisement for recruitment of four posts

of PTC exclusively for allocated quota of “Tehsil .

. Mi(aﬁ‘ Shah.” Both the pelitioners being the - .

resident of "Tehsil Miran Shah" North Waziristan

- agency apptied for the posts. They appeared for
' 1

testinterview. :After doing the needful petitioner
Muhammad Umer étood at serial No.5 and Abdur |
Rehman at serial Mo.6 of the ﬁ!ila‘ merit list. "Abid
Ullah is at serial No.1, Abidur-Rehman  at serial
No.2, Khaliq Rehman at serial No.fi,' Muhammad
Zaman at serial Nod4, while peiitior)ers
Muhammad Ume:r and Abdur-Rehman are at
serial No.5&8 resbectiveiy. SinJle there were four -
vacant posts, therefore candidates at serial No.1

to 4 were appointed. Subsequently Abid Ullah at

e




e !
v serial No.1 was appcinted as CT teacher and

Muhammad Zamar) at serial No.4 was appointed
-as SET Teacher_._ \;\!hen these posts became
. vacant the pre{sent -petitioners acquired due
position on"merit list at serial No.3 & 4 respectively '
and while occupying tl';e position at serial No.3 &4
they become entitled to be appointed against the
two vacant posts reserved for “Tehsil Miran Shah.”

*Respondents No.1 &2 in their comments admitted

this position. They also admitted that Salim Uilah *
was t;ansferred from: Tehsit Dosli and filled the- )
post allocated for ':-Tehsf! Mirgn Shah” while

Khalidur Rehman was included in the revised

merit list after adding~ 05 additional‘marks for his

teaching éxperience in . EFA aTd Deeni Madaris

project in Education Sector.

6. Admittedly name of Khalil-ur-Rehman is
not mentioned in the merit list. Moreover né
revised merit list was attached to pro.ve their

' contention. It is also ndmitted fact that on the basis -
of appeal filed bs-( petitioner to concerned P.A, an
. .

‘inquiry was ‘conducted and statements of

concerned O._fﬁcer.slMembers of Selection/

ljaz
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Recruitment Committee: including Taj Muhammad

_ + weré recorded, whe'ein they admitted fhat .
bt ~
) - petitioners are entitlec: to be appointed as per- 1
- merit list and av‘aila'bi!fity of vacancies,
Respondents a‘lsho admit’ted the inquiry and

annexed the statement of Teij Muhammad Senior

- Member of Selection Commitfee.

7. | All the above noted facts and
*circumstances of the case re\jeal that respondents'

in viélgtion of merit 'list a;:nd aliocated quota -
reserved for "Tehsil Miran Shah” passed an order .

of transfer of Salim Uilah from Tehsil Dosli and
_appointed khalilur-Rehman ;as PTC Teacher,

whose name was' altogether not included in the

merit fist. In such-situation wé have not been able

to rebut the contentior. of petitioners that these two
posts were filed or. political ground or other
consideration in. contravention of law, rules and

the rights of the petitioners.

8. Thus both the W.P No. 2258/2011 and
W.P N0.2259/2011 are admitted and allowed. The

-competent authority i.e resporidents No.1 &2 are

)

PO p—
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In pursuance of the:Directorate of %%&fwnmw &-Secondary Education
’ Wﬁym P:;khtgmkhw.,; Peshawar folter do. @Q@Q{%ﬁs@ﬁah Morth. Waziristan, Dated:
26/02/2023 regarding resolving fssue of the following officisls in the light of Hnnawable
Peshawar High Courtjudgement (n' W, fi" No. 2258/201% dated: 22.04,2015. The ground
’s}f the thelr cases is as under: ,
UL PTE posts. were advirrtised daﬁng 2009, out af which some candidates' viers
~appolnted during-that periot); while the applicants were not appointed belng in
-~ Metit during that perdod.
2 In the light of WP No. 2258/2011 & W.P No. 2259/2011, dat&ﬁ: 22 04,2015, m@.-
ag}plicantzg were appuinted during 2016, . o
3 ?Q(}w ﬁm mm reguesting for thelr seniodly i‘rz%f% §3’\ﬁ fiam Qéf aﬁwrﬁ%wwﬁiﬁ o
- appointments af mﬁidams during 2009, - -

i Lhﬁ fight.of a&w statle f@c&g, and the same fzawm degision ﬁf
Hanourabla Supreme Court of Pﬁ!ﬁstan, .as of request of the 3pplicants, thaeir seniority. .
‘have. been ‘allowed - fram the ‘date of 19 ag}pammﬁ canﬁ:dﬂm out ¢f same
advemsemenl zrz &be b&st intarest'of publle, sr.wice

£ Official with schoo! A ﬁamor-w T Senionity |
s | tame 9?’9@‘7'_ with school. | O | 4o pommment eifective dote |
L PMuhsmetsd Umar, GPS Mauki Khan | S o | o0 ke R
¥ | kot Toor Longl 2w | sowaois | osoene
2| Abdur Rehman, GPS Ahmad Rel | ST | Gsj01/2016 | DB/A0/2009 _
(MOHIB-UR-KEHMAN DAWA

District-Education Officer (4}
" North Wagiriston, Miranshah

{Endst No: &f‘%g’ 5-3 © Dated: Q‘é‘;ﬂ‘.@&* zam

COW fw&t{@@ﬁ forinforinatien tothe: -
1. PAto Director, Elementory & Suetondary %ﬁumnm X hyf:e: f’nkﬁ’ﬁnm?ﬁh\\.m Peshawar.
‘2. Deputy Commissiongr Notth Waziristan, -
3, District Accounts Officer, North Wazifmn
§.- SQEOMSD 05 concernad,
S. Ofrcxai.; cancerned
€. Master File.

Noms Wa&iﬁsmn M:rmshah

" 1% CamScanner
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‘L v *».Kaleem Ullah S/o Azhar Ubaidullah

g - SN R{o Jhok Qureshi, -UC Muryali, D:stnctD LKhan .\ <
' | . a3£’2—77 7’? 3[{? ................ Perarn PETITI

.‘. - . rVERSUS

(M Oovt of KPK throniJgh Ch:cf Sccrctnry le Sccretariat
. Pcshawar

i 2 Secretary of Educa‘non Govt Of KPK le Secrctanar.
. Peshawar *°

(3] Secretary E:stabhshment & Adnumstratxon DcptL Govt or :

3 . R " KPK, Civil Secrctanat Peshawar !
ae ’ ) (4] The Director Elcmenmry & Sccondary Educatnon Deptt:
w0 . : , Govt. Of KPK, Peshawar.
: {.J) The District Educatxon Officer {Male) D.1.Khan
* (6) Zameer Hussain S/o Bashir Hussain PST. GPS Jhok

Qurcsh:an District D.LKhan....... Feeesases . R.ESPONDENTS
. S ¢ I
b . WRIT PETH:ION UNDER. ARTICLE 199 OF - xug_ ons'rrm'rlow
o0 . OF ISLAMIC REPUBLIC OF PAKISTAN 1973

& :
Rcspcctfully Sheweth,

I That the addressés’ of thc partics gwcn in mcmo ‘of pctlf.:on are

sufﬁc;cnt I'or the purposc of services of the parhcs

resident of Jhok Qureuhi
D:stnct D.1.Khan and has the quahﬁcauons up to B.Sc. with

hla, That the pcnnomcr is ;bona fide

3?(4

,rm 10 Y- Tormae

*%%3

: PST ccruf' cate. Cop:cs of tcsumoma]s are cncloscd as

AnncxureA A-1 to A- 4 . o

_ -That the pcut:oner wa? carlier appomtcd as PST m thc GPS
i Noon District D.l.Khan fin the year 2007 but later on scrvices of

the petitioner mclud:ng others 1 ¢. 1613 teachers were
; terminated- as. a; conscquence of « lssuancc of order by the
: standmg comrmttec of Provmcnal Govt of KPK

. T hat the pctmoncr llke,other al_'!’ectces sough; the léga.l remedy

upto august Supreme Court of Pakistan and as a consequence

thereof, the petitioner: then filed service appeal in the KPK.

" service "tribunal and ,the ‘Learned tribunal was pleased to
' . % : L

i

!

2
.

WP.886-D of 2014 (Kaleemullah:Vs.Govt of KPK)(Grounds)
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question the order dated {)S‘ 12 2014 of Dlsmct Educatlon n o 5

: Ofﬁcer (M) DIKhzm { whcreby Zameer Hussam,

_K_hybr;r_ Pakhmnkhw_a; th‘;}_t the . petxncmer sought‘_ his _
| rq;fnedy-tip to. august apex Court and then filed service o ")

éppeal. The Scrviccﬂ’l‘r_ib;imél constituted & committee

.....

JUDGMENT SHEET =~ . - ' o
]N THE PESHAWAR mGﬁi COURT, D.1. I(HANBENCH o
\ (Judic!a.’ Deparrmenr)

Ty -
5
B

iflﬂil-££§‘ o3e-Dof2014 -, -

o Kaljemullah
; “ ' Xmus

Gaw of Khyber I’akhwnithwa through Chief Secretarv,
Peshawar’ am:i ﬁvc others

Date of hearing '35.9\3391 8

For Petitioner:

For respondents No. 1 o4 Mr, g_‘ig' nan Al, Assit: A.G ‘ '

- For respondent No.6: Mr. Abmad Al Khar Adyocate

R —

IJAZ ANWAR, J.~ '}Z‘hrough the instant petition under .' !

Article 199 of the Constltunon of -Islamic chabixc of

{
]
% ’ §
'
i
H

Paknstan 1973 the pentxouer Kaleemullah has called in’

réspondent No. 6 was appomzed as PST and posted in GI’S ' . e :
J hok' Qureshian and mstead',':see}cs his'appointment as PST.

2, The facts as narrated in the petition are that the

. pgt_i_tioner was earlier fappdihted 'as' PST, but his services

»

aiongwtth others were terrnmated in consequence of the

—

order of Standmg Ccmrmzwe of Provmctal Government of

‘ \ v le:y@.
P EXAMINOR o
i Pesnawar High Court Bench,
]

Ger.'.' .:,um:.f w{hﬁ "‘”"7{&3
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%

“runder. the chﬁ_i'rrﬁazjship - of Secretary  Education,

N

_'G&#ggm‘ncm of Khyber Pék&tmkhw& "The ccri;xnittqe

o besi'(i“eSV &her--mommendazibns also rccomxr'mnded- t‘h'at

E.mcutzvc stmct Officer. Educat:on D.LKhan i is reqmred

R .

- to advcmse the vacant posts Ammed:ately and comp!ete the

.rec:rmtment' process'~before‘ 15" March, 2012 and ‘the.

3
termmateci teachers may be prowded opportumty to

compete if they are quahhcd for the ‘post. That after

| rmmendanons of __enqu1§'y committee, the petitioner

agiaifn filed Service :appe'a'h{hic,h 15 still p;énding but in the

'

. meanwhile, the posts of PSTs were again advertised in

fa’ngary, 2014; that the -pezi{ion_ér qualified the test of NTS

-anéi also pé‘tfticipatéd- in the _fnterview, wh'ere after tentii;ive

}

proposed ilst was prepared,,whercm the petitioner’s name

appeared at serial No.70; tk:%at dué to imgatlon since 2007 '

the petmoncr bccamc overage “by thrce years and ten

monﬁl_s;;that he moved van_'ous applxcanans for Qrocessmg _

his case: for relaxation of fipper age limit, but the matter
could not be finalized jand finally: on 05.12.2014,

appointments were. ip‘ade ;ifléiuﬂiﬁg the appointment of

respondent No., bt thepioner vas ignored. Hence e

‘jnstant petition.

»

[}

"3.° ' Arguments heard-and record periised.

-; .. I_ . ’ I- : ;_- . )"!‘E:?i
40 exAMiNOR
(‘anﬂ‘twa}' H*gh Court Bench,

Derd asmall *‘.Pf““v‘f (‘3;2:(

<



o v‘&{’; 4 1 " Peérusal " 6f" “the " remrci rcveals that the

. S responéents advertised d:f’fere nt posts including the.post of '3 é

"""PST '(Male) BPS-12. Both the W;tzoner and respondent

" No: 6l appimd andlappmwd iy ahe written test conducted by
-1
'Nauonal Testing Service Pa]ustan thn the ﬁnal merit.

‘wag prcpared the petmoner obtamed 104,40 marks whnle’

-res;nc;mdemt No.6 obtamed 9? ?8 marks, however both of

l
!

thez_:ll were overage. The pqtltloner was ;-:avcragc-by _.03
_yeg}_i«, 10 months and 19 days "on the last date of submission
- of .iai;plications whilg-reépon&}em No.6 was overage by dl T ’
yea.r and 10 months. ﬁstﬁnisgingly when the appc;immént
order dated 05.12.2014. was xssued respOndent No.6 was . | o |
| .ap;;r1;1£ed while the pennone: was demed on the ground of | o :

: bez_rrig overage.

5. ‘l | In aécordanc;e Witg_l Khyber Pakhtunkhwa Initial
Ap;’mmtment to vaﬂ Post. (Relaxat:on of Upper Age
: Lur|nt) Rules, 2008, a candrdate zs required to seek age
'_:_'eigzxat_]on prior to - the appom_tmem.- The. candxdgte_s :
s ck _ _

belonging to gcnéral cqt_cgcrfiam__ are required.to seek up to

[T ';;‘.!, . "'-I“ “. .

tw? years agé rclaxation fror'r'l the'appointing authority and
i
beyond that from the Establxshmem Department I‘he'

'co':‘ﬁments submitted by " the respondents show ——that

: rc‘.pondent N06 ‘was allowed agc relaxation by the

' @ _ appomtmg amhonty whllc :the appllcanons submztted by
: . "‘
!
!: . '
F : .. } 2 1ES %
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A |

| . : ' ’

the petitioner, much- prior to the issuance of appointment, -

w%xg spoiled in red-tapism.

e Durzng the cour'e of hearing, learned counsel

]

&.

foxl' jespondent No 6 rehcd upon two }udgmenm of this

Court in W.P.No. 13-{):‘20}5 decided on 073 2018 and

"W'Q No.208-D72015 decidéd on 31.10. 20i7 authored by.

one of us (Mr. Justice Shakeci Ahmad). ‘However, on |

|
perusing the Judgmmts it i:mnsplred that the facts of those

ca'ses are different from tlfe one in hand, because in the
instant ‘case, there was an objection that the application for
age relaxation was not rr'suted through proper 'channéi-

while the record speaks c‘t.herwzse Both the appomtmg

|
authorzty and the compeient authonty were duiy

) pproached for age relaxatmn Slmliariy the. Establzshmem
Department vide letter datcd 14.11 2014 forwarded thc

request of the ‘petitioner tz,': the Secretary, Government of

| - : ' :

Khyber Pakhtunkhwa, Elcfnentaxy & Secondary Education
$

Depart:mem Surpnsmgly, 'the same was further forwarded

hy the Secretary office to thc {}irecwr:m of Educanon vide
etter dated 21.11.2014 anél then again the Directorate send
Lhe same to District Educnnon Officer (M) D.L Khan but

| 1
the petitioner was never ccnveycd the outcome - as

| T TP _
thereafter, only cogent reasons and sound justification for

agé relaxation were asked besides copy of minutes of DPC,
! !

Y 15555 v
e
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‘merit position.

z,'*

;when in -the meanwhile, vxde Ietter datcd -05. 12 2{}14

rs

appmntment orders wete. :smeci AH this shows ;hat the

‘-pennoner ‘being- v;gxlanz mough perfonned his part of

ob! gatwns m approachmg the authonttes for age

;,«.V.

\

axauon, but there ‘was oompiete slackness on the pan of

!—-"'.' .

re.

the official r@sridnd.ent_s-.-in_-pgdqﬁﬁs.ing.ﬁhs;f»amc. -

i

7. There is yet another very -irﬁportant aspect of

|

-the -case. The  petitioner {remained in service of the

¥
- —

N

-rm;p@nden;s departmemnfmfm the‘year 2007 til_iAZA{)IZ{; Itis

alleged that appointment -c;éf_ the petitiorier was illeg’ﬁll and

he was terminated from service alongwith many-other civil

: éervants \who are still .Eli'ﬁg'ating:- before the Sérv‘icé
I‘r;bunal Thesc are the jmtxﬁed and cogent reasons. for the

_relaxatlcm of upper age }zmxt. Even if we refer to Khyber

'I-’ai;httmkhwa Imtzai Appomtment to Civil .Pes_ts-

(Relaxatwn of Upper Ag,e L:mlt) Ruies, 2008; it wouid

Splre that where a cml servant remamcd in

L
. ' - - ¥

_ [
govermuent service for a. perzod of tvm years, he'is en‘atl@é

_to auwmazxc age relaxatzon of ten years. 1n such

’{circumstan(:es, had. thq case of the. petitioner been
"e_vxpeditiously prOces_'sed;j' he would have gotten age

“|relaxation. and ult_irx;ate eppointiment because of his higher *

f

o




- ' ’
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8. ‘ We have also coumdcred the appomtmem of .

. respondcnt No.6 and fomxd ﬁ at thaugh he was havmg low

e

_\Imam 1e 9’? 78 marks “put: ‘.vhen the petmoner was kept

o ous»of ‘the cefntest he wasmext in ‘merit and thus was’

| appointed. However there was no fault-on his part gither in

i
deprzvmg the petitioner of siappomtment or gefting undue

‘favour from the respondent_s We are ihus not 1nclmed to

|
d:sm|rb respondents No.6, who is in the’ serv:ce of the

: res;mndems department. sm?e ‘05.12:2014; but at the same
. : i
-~t_i'me wiould not, keave the peutxemr as remedlless, because :

he was' deprwed of his. due nght of appomtment

¢
'1‘*

9. | | , For the stated: rr,;asons the pentwmr has made

out a case fcr the mdulgen?&:e of this Com We thus allow

thts pctmon t0 the exteut that the pet:t:oner shall be
: .1llowed appomtment agalnst ﬁrst avatlable vacancy He .

shall also be entitled to the seniority frorn the datc whcn
: {
B h:s ﬁmerqceileagues were] appomted pursuant to the same

advemsement it is; however, clmﬁed that he shall not be -

o entitled-__'to\arre'ars of 5alar§es,-except ﬁ}:anox_x-éf pay.’

’
’
. L

_ g‘ nnounced, -

: 4
2592018 " JuDGE
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Honble hir. Justice Shakeel Muwd
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Note:- Addresses given above are sufficient for the purpose of service of parties.

~Writ Pctlhon No. 12020.

. District Tank, 4

& District Tank.
Toseeluilah son of Sher Ali Resident of village and post office kirri Haider Tehsil &

Asad Bilsl son of Akhtar Munir Shokir Resident of vittage and post office kirri Haider
Tehsi! & District Tank- !

Zin Ur Rehman son of Muhaminad Zaman Residen: of Maghzai, Post office Umar
Adda, Tehsil & District Tank,

' (Petitioners)
{
Vg?@us
Government of Khyber Pakhtunkhcva through Secretary (Elemeniary and
Sccondary Education) Department, Peshawar. .
Director, Blementery and Secondary Educalion, Peshawar. 1
District Education Officer (Male), Districi Tank. y -
. (Respondents)

WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF 1SLAMIC REPUBLIC ° o :
OF PAKISTAN 1973.

BRIEF FACTS. ) _ ' ' ,
. $

"

1. That the respondents advertised dlﬁ'c ent post in education dcpartn{em including the b

posts of PST teachers in district anvk Copy of publication is encjosed herewith as
i
ANNEXURE A, -

Thut the petitioner No.l is DVM i'.:lung with PTC, Petitioner No.2 is Master in

Istamiyat as well as B.Ed. Pctitioner No.3 is master in Islomiyat as well as PTC,
Petitioner Nu.4 is muster in [slamiyat as well as M.Ed and Petitioner No.5 is MS¢ in
Zootogy and having M.Ed requisite qualification, applicd for the post of PST. Copics

. . . )
of testimonials are enclosed herewith'as Annexure-B. l
g .

That lhc respondents shown vacont pos}s of PST in dl‘wﬂgrcnt union counc:ls for the o - e
year 2019 wherein union councnl \\’araspoon there were six (6) vacan. posts on PSTs

-

. -_ p-

£l hiw-

* o

EX(\M' QOR -:‘ . -
WP No0.431-D of 2020 (Grounds) Pwanawar High Court Bonghy,™
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FORM OF ORDER SHEET

Date of
order or

roceedingsf '

Order or other proceedings with signature of Judge(s).

.
“
]

(N

@)

22.12.2021

| Sahibzada dmdﬂﬂﬂ}'. J.- Through the instant writ

P. No.431-DR2020 wit terim Rellef &
C.M.Nos.601-D/2020, 851-D2021,

Present.-  Mr. Sallmullah Khan Ranazei, Advocate

for lhe pcuuoners

Mr Kamran Hayat Mlankhei Add] AG

for the respondents.
N (2 1 ]

petition under Article 199 of the Constitution of
Islamic Republic of Pnkismn, 1973, the petitioner has
prayed for directing the respondents to act in
accordance with law, rules and policy of the
Government with ﬁ:r_t:hcr prayer that petitioner be

declared qualified candidate for the post of primary
* ;

school teacher. !
2. Brtef fa%;ts as narrated in the wm
petition are that the :pctitioncr No.l is posscssi;ng
degrees of DVM, PTC, M.A lsln.miynt and B.Ed. as
well as MLEd, whcrc;s petitioner No.5 has done his
M.Sc. in Zoology and. also possessing M.Ed. degree;
that the petitioners applied for the posts of Primary

School Teacher, which were shown vacant by ‘the

respondents in differént union councils, whereas six

N
i H

1 RS ‘ 63@

exmmoR
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1

. posts in union council Waraspoon were shown Lb
H

vacant; that the rcspond!ﬁnts issued a tentative merit

)
list, wherein names ufithe petitioners cppeared at

: ¢
their surprise when cohe post in “union council

Warespoon was shown in the merit list. Hence, this o

‘serial Nos.3, §, 6, 8 andis:, respectivcly,' but it was to

’
NP S i RIS - -

constitutional petition.

3. In pursuance of the order of this Court,

el

the respondent No.4 furnished para-wisc comments,
k- | wherein stance of the petitioner was rebutted on the
ground that only one posft of PST was vacant in union
council Waraspoon, Disl}ict Tank, but grroneousty sii(

posts were advertised due to establishment of Gov}.

Primary Schoo! Kirri Maghzai Arzi Khan Kalei in Lh:e
same union council in iﬁe year 2016-_1?, vide Chif;f
Planning Officer E&SE: Department letter No. CPQ!
SPO- lfPOIE&SE-UADP!ZOIﬁ 2017/Provincial datcd _ i

Peshawar the 08.6. 2017 issued by the Government of : *
5

' | Khyber Pakhtunkhwa; I'i‘mt subsequcritly, in the ligﬁt
of the decision by ;Provincial éabinct Khyber
Pakhtunkhwa mcclmg hcld on 26.10.2017, it was
notified that lady tcachcrs be appointed in newly boys
established schools 1t has been further allcgcd by thc
answering rcspondcnt that the male candxdates
including the pctilionc‘rs could not be appointed’

because the posts in thi said school wérc sanc"ti_on‘cd

L) 'GS A .

EXAMINCR
ourt Bengp,

-~ Pesowar High ¢ ;2
Oura g S0l i\tm\w 191ty 2




L

-3

. . . >
. . :

[

#_by'—th‘e-'_FinanCe Depa;rtfné'z"]i for recruitment of female. | t‘ _ 5

it .-__", cazzdldarcs The learned cgunscl for the penuoner also . e
. _ f‘ led rejomder to.the con;mcnts where stance of the" '
- respondents was rcbulted'
4, Arguments ;heard and tecord gone
through. B i
3, : 'Befcre',.ﬁrocééding:further, ‘-it i's pertinent '_

; -
to mention that ceﬂmnﬂC Ms. Le. CM: NG'GO'I-I

;._D/zozo 851-D & 940- mezl have bcen ﬁled for |*

submission of additioni:,'tl 'documcnts, which. are
allowed and the documents annexed théreto are made

part and parcel of the writ petition.

6. The record{tells that six posts were

advertised for recruitm_enﬁ of primary school teachers
’l

e L

in union council Waraspoon against which the

: | petitioner and one other -held to be -on merit for ; o
. ‘ { ' SH 4
A - .
selection, however, buti only one candidate was ' A

appointed .and rest of ifive posts, according to’ ' R
!I - i
respondents, were converted for appointment of |

femnale lady teachers, As lier direction of this Court; a

document placed on thc- record by Sub Dlv:smnal

Education officer (Male) Tank, via CM No. 940 D
i

of 2021 shows twelve - primary échools were -
_established in union coum::il Waraspoon, In such view ‘ 1
of the matter, the piea ; taken by respondents for R
rcfus:ng to appoint the pE mioners has no leg to stand _ ; -
Cod e \‘3“’29'
¥
E ..
) ¢ i m\t@{}a

y AR gondth
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- (tibon;'_[‘he leamed Additionial Advocate General when

‘confronted. with Lht; abov::, .he candidly admitted the
‘same fact.

2 In view of what has been discusﬁcd
above, this writ pc:it‘icmif is admitted and allowed,
resultantly, the rcspondcr;ts are directed to consider

the petitioners fon:nppoiixt;nent -against . the -post ; of

PSTs in any of the 12 schools, since they have been-

selected on merit and wiongly liEld that there ‘was
only one school in union council of the petitioners.
nyoiinced,

\
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. ) 8 t-. 27 TOMM NAFSNERS €LY D
GUL TIAZ KHAN . > Contact No: TRCUAR ROAD By xhet,
_ m Enrolmunt Oate LCS3. b, 200
- advocate T Enrolment Date HE 06 ) scar3e 2012
be-11-2787 & Place of Praclice: 01 praan =
Date of 1ssup: June 2020 b o Date of Birth; 013280 upe. 1651 5
Valld uplo:  June 2023 o 8lood Group; Be vf
C.NIC No. -t
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VAKALATNAMA.

iNTHE COURT OF ... ), . K.... Soncriant' e TMJQWLQ é

MW.."....VERSUS..D:WM.WW

The above named tes eveves et s ss sune ...herby appoint
Gul Tiaz Khan Marwat Advocate ngh Court D I. Khan, in the above menhoned case to all or
any of the following acts, deeds and things. ’

1. T o appear, act and plead for me/us in the above mentioned case in this court/tribunal
in which the same may be tried or heard or any other proceedings ocut of our
connected therewith. | .

2. To sign and verify and file or withdraw all proceedings, petitions, appeals, affidavits,
and applications for compromise or withdrawal, or for the submission to arbitration
of the said case or any other documents, may be deemed necessary or advisable by
them by the conduct, prosecution or defense of the said case at all its stages.

3. To receive payments of and issue receipts for all moneys that may be or become due

and payable to us during the course on conclusion of the proceeding.

To do all other acts and things, which may deemed necessary or advisable during the

course of proceedings.

AND hereby agree:

To ratify whatever advocates may do the proceedings.

b. Not to hold the advocates responsible if the said case be proceed ex-parte or
dismissed in default in consequence of their absence from the court when it is called
for hearing.

¢. That the advocates shall be entitled to withdraw from the prosecution of the said case
if the whole or any part of the agreed fee remains un-paid.

d. That advocates may be permitted to argue any other point at the time of arguments,

o

In witness whereof I/we have signed this vakalatnama here under the contents of
which have been recad/explained to me/us which is fully understood by mefus.

Date: __/. _ﬂoer ¢ | ‘m

Signature of Executants (s) P




