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‘I'he appeal prescenied today by Mr. Muhammad
Mauzzam Butt Advocate. It is {ixed for preliminary hearing
before Single Bench at Peshawar on 11.10.2024. Parcha Peshi

siven o counsel for the appellant.

By order of the Chairman
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) BEFORE THE SERVICE' TRIBUNAL KHYBER PAKHTUNKHUWA
S I Ref to ’ T _ ' .

S v B - . Service Appeal.No'_‘L%QL_IZOM .

L. Nadiawife of Riaz Uliah, SPST (BPS~14] .

*. Baba khel, Harlchand Tehsll Tangi; Dlstrict Charsadda

i Appellant”
e e VERSUS

1) Secretary to Govemment of Khyber Palchl:unkhwa, Establishment Department. Civil
Secretar[at. Peshawar

-

2) Secretary to Goverriment of Khyber Pakhtunkhwa,.. Elementary and Secondary
. Education Department. Civil Seu'el:arlat, Peshawar

.3) Director Elementary and Secondary Educatinm Department. Clvll Secretariat Near

MPA Hostel, Peshawar
.......... :...Respandents

RESPECTFULLY SHEWETH:

1 That the Respondents Department appointed the Appellant as Senlor Primary
Schoal Teacher.
. Copyof Appnlntrnent letter ls annexed as Anngxm'_e_A
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‘That as per KRhybier Pakhrunkhwa (Appointment/ Promotion/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Federation as
well, avalling of promotion by the employecs is always optional and the employees
as a matter of right may. avail or fnrc;‘;o their promotion and the next employee in
seniority list is to be promoted.

That some emplnynns spcclﬁcnliy have forcpone their promotion as they could not
serve In the areas where there is no facillty of accommodation and no houses of
their elders are avallable to look after them in far-flung and solitary mountainoys
hard areas, and as per Sectdon 25 of per KP Civil Servant Act, 1973, rules to the
extent of terns and conditlon is framed by the Chicf Minister and such promotion
rules arc not made applicable with retrospective effect. The rules framed are
published in the Gazette notification and part and parcel of KP Civil Servant
Appnlnrmcnt. ‘I'ransfer and Promotion l'lulcs 1989, .

That Government of K.P without rnlluwtng the rules posir.'un mentioned in Para 6
above ‘promulgated Notificadon No. SO (Policy) E&AD/1 3/2020, " dated
06)'08/2020 communicated to Respondent No.2 vide letter dated 06/06/23

wherefnit has been made mandatory to the employees to avail the promotion,

omcrwise. disciplinary acton shall be wken agatnst thc cmployecs. The Impugned
Notlfichnn ts reproduccd as under:- . ;

Aoz e o "Furthermore, those officers/officials. who do not
comply with. promotion order of thc competent authority
or try to'evade promotion through different means shall
" be’ proceeded against under Khyber Pakhtunkhwa Civil
Servants (Efﬁcten:y Discipline) Rules, 2011, please”.

”

That as pcr nntlFr:at:un No. SD {Policy) /EDADL/1- 3/2020 dated 06/08/2020 the

‘right of foregoing ‘of promotion was withdrawn and' the Government of Khyber

Pakhtunkhwa Establishment Department (Regulatdon Wing} deleted Rule 7(5) in
the Civil Scrvants (Appointment, Promotien and Transfer) Rules. 1989 vide
notification no SOR-VI (G & AD}/1-2/2020 dated 06-08-2020.

Copy of Impugned notilication No. SD (Policy) EV nD/l 3/2020 dated 06/08/2020 -

is attached as Ann_nxnm_ﬂ

‘fhat the Dircctorate of Elementary & Scmndary Education Khyher Paichtunkhwa
Poeshawar _asked for guidance- regarding deletion of-Rule 7(5) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules; 1989 In
respect of which the respondent No. 1 vide its letter No. SO(Policy} G&AD/1-
372020 dated Peshawar the june. 06th, 2023 directed the respondent No 3
(Directorate of.Elementary & Secondary Fducation} that Rule 7(S) in the Khyber

Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 °

hgs been deleted vide notificaion dated 06-08-2020 and therefore, no provision
exists to decline or forgo promotion and it is uhligal:nry upon every civil sorvant to
aceept promotion under every conditlon.

Coupy of I‘F'pugncd I.cttcr dated Junc 06th, 2023 is attached as Annexurc C

‘That thercafter the meeting was alsv held in the office of Additional Secretary
Kstablishment on 06-07-2023 {n whil:h it was decided to cxamine the case properly
ant submit a self-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.

Copy ofM,lhutes of Mceting dal:ed 06-07-2023 is al:tached as Annexurc P

That the Regpondent No.3 i-e. Dircctorate of Llcmcntnry & Sccondary Lducatian
RhyberJXk ninkhwn also wyrote a letter to the office of CEstabiishment &
Administrative " Department- vide No SO{Primary-M) L&SED/2-2/Appointment
Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber

PR




S . Pakhtunkhwa CMI Servanm (Appoinhnent. Promotion and 'i‘ransl‘er} Rules, 1989 as A

- it had: negar:lvely alTect:ede Iarge number oftedchers and especially female teachers.
Copy ol' ln.l:ter doted 23-08-2023 IS n:tnched as &nngzj&g.ﬁ .
9. I'hat the respondent vlde. its. letter dott.d (l?th oerept.ember 2023 directed the .
Directorete ‘of "Elementary. ‘& Secondary.; Edueanon"l(hyher Pakhtunkhwa, that -

necessary guldanee has already beenprovided tothe: departnient and, thereforeno - |

proyislpn cxists: to .decline..or forgo’ promotion: and those* teachers who do. not ™

'eqmply with’ the promotlon qrder uofxthe eompel:ent'authorlty or. try to euade

.. promotion;’ througludilferent means - shall be..,ph:lceeded under the - Khyber
; I’akhtunkllwa Civii Servant:(Efficiency & Distipline): Rules, 2011,

T (‘opyrol‘ln pugdedletterdeted 07-0‘3‘-2023 isattadxedas&nnexnmi

I "-'E‘~""1_i1.=‘f-'-. That“che..';ie't{ubne‘r?reéx P yedi fied Representa gn‘to the:Fespondents I
S EU e ey person,iand. -Alsoyapproached 't ~respondents through AI?T!L Premdent ‘but ‘the
Sre, el -'.p,rievanees oftheeppellanl: have notsu fap beon' redressed. .

Tt o c::py nfllepresenmtlon ag:ainsl: rhe sald nutiﬁntlon ls annexed asAnmm_ﬁ_&_H

. "'-u‘f' .'

B ~Ihar fqell{lg agp_rieved Frorn the Ietters dated 06—06 2023 and 07-09-2023-and- tlie RRT AN

‘:_ “delétion o Rute” 7(S). Adn-the’ Khyber.« Pokhmnkhwa*Civ{l Servanls [Appolnt:ment.
- ~Promotienand '[‘ransfer] Rules, 1989; the petibioners filg d thls l-lem:e, the Insl:ant

N4

R ) stgrv:ee appeal is. nled on' the followmg gmunds:—

B '.'_'Gl'zo'.l;thD-S":i-.}.?'

AR

) her as; per vari us ]udgments it 1s,&.stnblish d'setded prlnciple that executwe "

nunﬁcatmns ‘canfiot:be.glven rel:rospective eITect. A valir.l Notiﬁcation which- confers " " -

Lot rig,hts 18 olways applloable ‘with. -xpros_pective effect. 'however, 4f an ‘amendment -
’ notiﬂeatlon ﬂlat =adversely ‘affocts ; ‘the sinterésts:. of. the:. employees .OF © COUSeS-
dxsadvantage o the’ employee -Is not l:enable In; the" “oyes- “oflaw; The netlﬁ!:atlon/

;,undanoe dnted {16/031'2020 06106/2023 arg; liahle 10 bc set-asfde. .
~h. lhot there: are pe terms and condilions ' s_eruice menl:loned in the appolnl:ment
..>order of” rﬁe appellant whereld, avalllng .8F- promotlonris'mandatonr It is further .
suhmined llml"employees In the past, ] hove foregone their promotion along with'

. their posling,. itis submltted that. ‘when- dommtie and: ether personal issues do not ;

. - permll: the employees/eppellant tnmrnil the, promotion order and‘in. that case, the'-
R '_ Lmbloyee:- ‘who !'oregone their- prurnotlon were allowedrnot to-avall the promotlon
‘ ~'for a'p r{ud oranfl- years: anc{ on-second’ refusal the employees were’ 'ﬁermanenriy

debarr d from avail(ng l:he facility of promoti'on durlng thelr endre servir:e. Hence .

t

lhat as. pur! Clvil Servanl: laws, promotfon ls o kmd.oE appoml:ment whleh is elweys l

uptional to'get promonon ar not. henccthe Irnpugned nonﬂcat.ion is void, |l!egal and-

v agmnsr thr_ law ond i:he.same to the extent ol'l:he appellant Is. li‘able to beset-eside U

R tl-fr lhnt |t ig I'urther suhmltted that on ccouuf ol'.grnnt uf‘promol:lon. some. employees
e ST __-whn are ';uﬂ'erlng I'rorw seyere. memenl a‘lmenr ‘or facing acute ‘domestic issues
_ - l..drl!'lﬂt awiill, promotlon wn:h tronsfer i'n or.hot areas. tlrerefore no: employee can be
R ,'»‘7:;ct1mpelILtr ta occcpt the pmmotlon oumpulsorily.whieh» s nol; ‘beneficial to the -
: % -,"_";employee hut ifan employee dues nat’ availzmd geth heneﬁt ofherprornotlun It must
oo he uptmnal ‘for ‘the’ ernployees as. to whel:her 0. avall ‘or' forega the benelits. Any -
- Tt ;- - nromotlnn wlthout wllllngness ofemployec is. Illegalend Ilahletobe setnslde.

~

- ‘q-




AFFIBAVIT: el e Appellant
. . “n
I, (the appeliant) solcmn!y declare {
that the contents of foregolng | Jhrough
" | application are truc and correct to the
best of my knowlcdge and belief and R . :‘;bam Mu "nci m l:utt
nothing has bgen conceal va upreme Lour

~

¢. That nnn-a'valllrig of promotion and foregoing. thercof daes not cause loss to the ‘

government exchizquer and in consequence of, foregoing promotion, pave way to the
next employce in senfority, aspiring for prnmntinn could be promaoted.

£ ‘That the impugned promotion Notiflcation dated UG[IJB/ZIJZIJ mmmuqlcalud on
u&/ﬂ&/ 023 is perverse, discriminatory, against the law, pungent arrd is a blunt
blow u{mmmcr on the rights of the-appellaat. ¢ {5 not out of place to mention here

that thd appellant are teachers and have to look.after their children as weli as ailing )

dependint family members and in these circumstances in the presence of impugned
Naotfication- dated DG/DB /2023 communicated on 66/06/23 would not be able o
serve in the department and which shall amount to the snatch{ng of bread and
hutter ofthc poor emplnyces

lt is, thare!cre, humbly prayed that on the acceptance of
the instant Service Appeal the Impugned Notification bcaﬂng
No. SO (POLICY) E&D/1-3/2020 DATED 06/08/2020, commumcated
to Rcspondent No.2 by Rcspcndent NO.1, vide, tetter’ dated
06/06/2023, may please be declared and ordered to he - struck
- down being Void, Ultra vires to the Constitution of Pakistan am:l
against the fundamental pr’inciplgs of natural justice.

,...‘_

it is further prayed that no penal action as proposcd and

envisaged in "letter dated 06/06/2023 may be declared as
unlawful illegal and wlthout havmg any legal effect.

<
<

Any other relief, whlch thls hnnorable ‘!‘r:bunal deems fit :

apci proper _in the c:rcumstances of case, may also be
granted to the ;_I‘ppcllant.

f aled thereln |
trom this tlonourable Court P+
\

N Deponent

)

)




g . ——
..-..IS —
.
- . .

" : *
e

+ ‘BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

w .

: ) R
™ ’ CMNo -P 0f 2024
. In Refto S
J Service Appeal No 2024 -
. . '~ Nadia
- ‘ VERSUS
. Secretary to Government of Khyber Pakhtunkhwa, & others

-

. APPLICATION, FOR SUSPENSION OF . IMPUGNED NOTIFICATION
' 'BEARING ' NO. SO~ (POLICY) E&D/1- 3/2020," DATED 06/08/2020, | .
- COMMUNICATED TO RESPONDENT NO.2. BY RESPONDENT NO.1; VIDE
LETTER DATED 06/06/2023, TILL THE FINAL Dlsmsm. OF CASE IN
HAND. .

-

Respectfully Submitted:-

1. That the instant appllcatlon rnay be treated as part and paroel of service appeal of
- . the appellant. . .

v
-

That the appellant has brought a good prima fade case and balance of convenience

- also lles in favor of the appellant. . N

bearing No. So -(Policy)’ E&D/1-3/2020 Dabed 06/08/2020 communicated to
v Respondent No.2 by Respondent No.1, Vide Letter Dated 06/0672023 is not
- : suspended the appellant would suffer irreparahle loss.

~-

4, Thatvaluable rlghts of the appellant is involved in the r:ase.

[n view of the reasons, lt is humbly. requested that the notiﬁcatinn bearing No. S0
(Policy} E&D/1:3/2020" dated 06/08/2020 communicated .to Respundent No.2 by

* Respondent No.1, Vide Letter Dated 05/06/2023 may kindly be suspended dli the final
dlsposal of the main appeal in hand. '

: T

3. That there-is likelihood success of the. appellant in the lis, And [f the notlﬁcatien

AFFIDAVIT . . T
’ ¢ [the appellant) do h_er_ebf solemnty
N ‘ stated on oath’ that the contents of
™~ feregolns eppllmtlnn are true and

| correct to the’ best of my knowledge
| and _belief _and nothing has -been

v - concealed thereln * this e_lahle 1
-, ? court‘ : -‘ .' -
- ' '  'Deponent.

o

oo

Appellant
Through -

~ ’ ° Muhammad Muazzam Butt
+ Advo _t'n_e_qureme Court

whammad Adee} Butt
Advocate High Court

-
-
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‘ . 1) Secretary to Gnvernment of Khyber P'lkhtunkhwa. E.stabl:shment Deparl:mant.
Civil' Secretariat, Peshawar
. 2) Sccretary to Government of Khyber Pakhtunkhwa, hlnmentary and Sccundary

g liducation Dcpartmcnt, Civil Secretariat, Peshawar
3) PDirector Elementary and Secondary Educaton Department

Sirf Madam--

Your lonorable authority prumulgatcd Notification No. SO- {Pulicy] l.&AD}l
3/2020, dated 06/08/2020, cammunicated to Elementary & Secondary fducation vide
letier dated 06/06/2% whureip it las-been macde mandatory to the employees o avail the
promutiun, otherwlise, diqciuhnary action shall be taken against the employees. That, as per

. “,nuulu:'tlmn No. 1 (Policy) /EDAD/1- 3/2020 doted 06/08/2020, the right of forcgoing of
prumntion was withgrawn and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(S) in-the Civil Servants (Appdintmenit,
Promotion and Transfer) Rules, 1999 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-(18-2020. . That the Dircctorate of Elementary & Secondary Education Khyber
Pakhrunkhwa I’u!-hawnr asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civi) Servants (Appolntment, Promotion and Transfer) Rutes, 1989 in respect
of which the Establighment Departmient vide its letter No. SO.{Policy) ERAD/1- 372020
doted Peshawarthe Jupe 06th, 2023 directed the Directorate of Elementary & Sccondary
Education. that Rule 7(S) in.the Khyber Pakhtunkhwa Civil Servants (Appaintment,
Promotion and ‘Fransfer) Rules, 1989 has becn deleted: vide notification dated 06-08-2020

- and therefore, no provisiun exists to decline or forgo promotion and it Is obligatory upon -
every civil servant ‘to accept promotion ugder cvery condition. ‘That Dircctorate of
Elementary & Sceondary Education Khyber Paklitunkhwa aiso wrote a fetter to the office of
listablishment & Administrative Dcpnrtmenr vide No  SO(Primary-M) L&SED/Z-
Z/Apointment ItuILHU.ZB- dated 23- 0!]-2023 to reconsider the amendment made {n

o iChviipr Pakhiunkhwi Civit Servants (Appointrient, Promotion and Transfer) Rutes, 1989

as il huad nepatively affected 3 large number of teachers and especially female teachers, In
the mc'mwh:lc, thc department vide its letter doted 07th of September 2023 directed the
Direciorate ol Eiementary & Secondary ducation Khyber Pakhmnkhwa that necesddry
guidance has alréady been provided to the department and therefore no proviston.exists to
decline or forgo promotion and these teachers who do not.comply with the promotion
order of the competent authority or-try to evade pronfotion through different means shali
be proceeded under the Khyher Palchtunkhwa Civil Servant (I'fficlcncy & Dlscipllnc) Rules,
2.

Y

It |s, therefore, humbly prayed that on the acceptam:e of
! the instant representatuon' the Nnhf‘catmn bearing No. SO (POLICY)
E&DM-3 1-2020 DA‘I’ED 06!08!2020, .communicated to vide Ietter dated
06!06!2023 may plaase be declared and ‘ordered to be struck down
being. Voud Ultra vires to the COnstitutuon of Pakistan-and agamst the

fundamental principles of natural justice. W
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BEFORE ‘THE SERVICE ‘TRIBUNAL ‘P SHAWAR

. J\ > .- . ) e . o e .
".. : {__ — NADLA e Appellant
| . Vcrsus AR “u . S, .o
’ I . 3
# - e A 3
Guvcrnmcnt I'I(P&others R e . :
Bl e et e Respondents

" 201 the.Appellant)

e _d_oﬁefefzyfagpnlq_tqmi}ét'ain_. A S T

to act and appcar for me'in thc abovc Suil: and on my’ bchall'bn conduct and pruscr.'ut:e {or
defend) the same and all prnccedings that ‘may ‘be taken . .in" respect” of any petition
connected with thé same or any decrcc or order passed therein and Applmtlons for review
to file and obtain’ rcturn of documents anr.l to represent me{us and to take ail necessary

steps un my/our behalf In the above mq,ttcr

| ag:l'uc-lu rﬁ,;ify all nqr.q ddne by the :alforesai_d Advocate In.pursuance of this Authority.

- APPELLANT .

- _ACCEPTED

_ Advocate High Court




