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Appeai No. ’765 /2024

Date of order Order or other proceedings with signature of judpge
proceedings : ¥

2 | 3
07/10/2024 The appeal presented today by Mr. Muhammad
Mauzzam Butt Advocate. It is fixed for preliminary hearing
belore Single Beneh at Peshawar on 11.10.2024. Parcha Peshi

given 1o counsel for the appellant.

By order of the Charrmgan
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

In Refto
Service Appeal No /? g g /2024

Yasmeen Khan wife of Hashim Khan, SPST (BPS-14)

Harichand, Tehsil Tangi, District Charsadda

................. Appellant
VERSUS

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department, Civil Secretariat Near
MPA Hostel, Peshawar
........... ~.Respondents

RESPECTFULLY SHEWETH:

1 That the Respondents Department appointed the Appetlant as Senior Primary
School Teacher.
Copy of Appointment letter is annexed as Annexure A
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'hat as per Rhyber Pakhmnkhwa {Appointment/ Promotion/ Transfer) Rules,
1989, as well as in other Sister services of the other Provinces and Federation as

well, availing of pmmndon by the employees Is always optional and the employees

as a matter of right may avail or forcgn their promotion and the next employee in
senfority list is to be promuted -

That-some empluyccs speciﬁcally have’ forcgone theis promotion as they could not
serve In the areas where there is no facility of accommodation and no hauses of

their elders arc available to lopk alter them in far-[lung and solitary mounminnus
hard arcas, and as per Section 25 of per KP Civl) Servant Act, 1973, rules to the
extent of terins and condition Is framed by the Chief Minister and such- promotion
rules are not made applicable with rctrospective effect. The. rules, framed are
published in the Gazette notification-and part and parcel of KP Civil Servant
Appointment, T mnsfer and Promutlnn Rulc:. 1989. .

-

‘Fhat Government of K.P without followlng the rulcs posltinn mcnuoned inPara 6. °

ubove ‘promulgated Notification No. SO (Palicy} > [:&m)/l 372020, “dated
06/08/2020, communicated to Respondent No.2 vide :lenter ddted 06/06/23

-

whcreln_;t has been made mandatary_to the employccs to avail the promnotion, _'

umcrwlsc. discipllnary action shall be taken agalnst the cmployecs. The Impugncd
Not:rir.ltlon is reproduccd as under:- )

* .

«x s et "Furthcm:orc. those- urf'cers/oﬂ'!clals who do not
comply with. promotion order of the competent aut.hor[ty
or try to evade promotion, through different means shall
" be’ proceeded against under Khybér Palchtunkhwa Civil

» Senrants [Eff’clency Dlsdpline) Rules, 2011, pleasc®,

.

That as pcr nutlf'mttun No. 5D (Policy) /IIDMJ/I 3/2020 dnted 06/08/2020 ﬂlc- )

‘right of foregoing ‘of promotion was withdrawn and the Govdrriment of Khyber
sakhtunithwa lstablishment Department” (Regulation Wing) dclcted Rule 7(S) In

the Civil Servants (Appointment, Promotion and Transfer) . Rulés, 1989 vide - -

notification no SOR-VI{E & AD)/1-2/2020 dated 06-08-2020."

Copy ol {mpugned ‘notification No. SD [Pultcy] Ev AD/I 3/2020 dated 06/08/2020 -

is attached as annmm_a

‘that the Dircctorate of Elemenmry & Sccondary Cducal:iun I(hyber Paldstunihwa

Peshawar .asked for guidance regarding deletion - ‘of-Rule 7(5) in_Khyber.

Pakhtunichwa Civil Scrvants [Appolntrneut Promotion and Transfer) Rules, 1989 In

respect of which the respondent No. 1 vide its letter’ No. SO(Policy) L&AD/I- .

372020 dated Peshawar the June. 06th, 2023. directed the - respondent” No 3
{Directorate. of- Klementary & Secondary I ducatjon] that Rule 7{5) in the Khyber
, Pakhtunkhwa Civil Servants {Appumtmeul. Fromotion and: “I'ransfer) Rules, 1989
hps been deleted vide notification. dated 06-08-2020 and therefore, nio_provision
exists to declinc or forgo promotion and’it is nhligal:ory upon every civil scrvant to
accept promation under cvery conditlon.

Lupy of IF'puﬁncd I.cttnr dated June06th, 2023 is attzu:hcd as Anmumﬁ .

That thercafter thc mecting’ was ;iso hetd in thc uﬂ‘cc of Additional Secretary
Istablishment on 06-07-2023 in whlch it was decided to examine the case properly
and submit a.self-contained/ “consolidateid” case’ for onward sabmission to the

Establishment Department for further necessary action. .
Copy nfM,lnutus ochetlng dar.r.-d 06-07-2023 ts artached asﬂnngxnmn
h -

‘That the Rcipondcnt No.3 i-c. D:mcluratc of Llementary & Sccondary [iducation )

Rhyber<pukiftunkhwo ‘also wrote a letter to the' office of Establishment &
Administrative Dcpartmcnt vide No SO(Primary-M)” L&SL’D}Z-Z/Appointment

Rult/2023 dated ,23-08-2023 to reconsider the amendment made in I(hybnr-
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Pakhtunkhwa Civil Servants (Appolntmenr I’romutlnn and 'l‘ransfer) Rules, 1989 as .

. Ithad: neganvuly affected-a ‘large number uEtear:hers and especially: female teachers.
D Copy of thtcr duted 23-09-2023 is attm;hed as Ann.gxu.:e_ﬁ

9, " "Ihat the respondenr vide fts lettcr dah.d 07th of: Septamber '2023 directed the -
' Directorate of Llementary & ‘Secondary, [Idur:atlon “Khyber - Pakhtunkhwa. that.

':';'nccv.ssary guidance has ulready been provided. to- therdepartment and therefore no
. ,proyisipn exists to’ decline or fprgo promotion -apd : those teachers who do. not
% cqmply with’ thc .promotion _arder. “of~the, cnmpetent authurlty or try to. avade

. jrramotion. through “differcnt means shall be ..proceeded under’ the Khyber o

I’1khtunkllwa Civil'servant (Efficiency & Distipline).Rules;. 2011 -
C'upy ul' In.pugn‘edletter ﬂated 07-09-2023 is attached as A_n_n_e_mm_'[

T 10*' ‘lhat the petltloner feellng aggneyed ﬂled Representatinn tn the. respundenls in
KLY . person;: rand. alsov appmached ‘to respondents ‘through - M?TA Pres:d:.nt but the
.. peievances ofithe appcllant have-nnt 50 far beon redressed.-
Copy:omcprcscntation agalnst l:hc sald nntlﬁcarlon Is anncxcd as&nm:xum_ﬁ_&_ﬂ
l‘hat fecliLg aggrl'evcd fromi the Ictters datnd 06 06 2023 and 07-09-2023 and the
tlclcdon of B lLulc 7(5)..in the Khybcr .Pakhmnkhwa Civil*Servants (Appointment,

. 'l’rnmutfnn.and Fransfer} Rulcs. 1989; the' pctlt{onem filed r.his ‘Hence, the lnstant .

= scmcnappcansﬂlcd an. mafulluwinggmunds- I PRI

Gizoun!b_s_:_-_"-" PRI

. O
i TR LA

- rights. is, uiways applicableﬂwmkpmspcctive effect, “however, if an amendment
_.notification. that adversely effcct:. “thé vinterests. of . the._employees -or causes

dlsadvanmge*to the employee:fs. ‘not l:nnahle in‘the'eyas of law: The notit‘mtion/

guidant:e dnlfcr.! 06/03{2020 06/06/2023 are‘liableta be set—asfde.
a £

h “That- there are nn rtt:rms and candiuons nl' scngioe mentioned in the appuintment
» ‘nrder nf ‘tHe appcllant wherein, nvatling .of promation:is- mandamry it is further -
:mbmil;tt‘d that.employees in" the past, have foregone their prnmotlon along with . -~
.thelr posting, ft is submitted :that: when dnmesm: -and-other. persdnaj {ssucs do nat

. permit the employeesyappellant to-avail, thq promation: 'urder and’in that case; the

* ‘for a péried or Dfl- years, and, on second refusal the employees WETE, permanenﬂy

“debarrdd from’ nvatltng the facility.of promatfon: gurlng their: cn!:lre servlce Hence’

the em [nyccs him:.f.lf/herself l‘orebear agonies-of fnn:guing dlelr promotjans. As a

.. resylt;. funior fo mc-appcllant accnrdlng to m&qurqu scnlor!l:y cum fitness afe -

gn:ntc pramatinntu nextrank. I R

l‘hat a5 pu..r Cwil Servant Iaws prumotibn Is a kind of appointment which is always' N
upuonal to got pramotion or not, hence thc tmpugncd notlﬁcadnn Is void, illegal and- -

"’ ngmnst ‘the law and the.same to: thc cxtcnt ofthe appellanris fable to be ser.-asldn.
o e That it; is I'urthcr 5ubm!tted tl@t dn.accnunl: of grant ofpmmutxun. some: empluyees
" ~whu. are sul‘l‘cring from- severe medical ailmicnt: -bF facing-acute’ domestic issues
whnot avail promation wlth tr:mafcr in’ othut -areas, tierefore, no empluycc can be

oLt ~compelled ‘to .atcept ' the prnmotlon mmpulsnnly which is nnl; beneficial to the .

+a ’
' cmployec but IFan cmploy:.e does’ nut avalt zmd get heneﬁtnf her promotion it must
“he optional ‘forthe employees ‘as -to whether, to- availior furego the bencfits. Any

L pmmntlun wtthnut willlngness ochplaycc Isi!lcgal and Hahle tu ‘be sctaside,

Vs
’

lhat as: pcr various ]udgments |t 1s :.slahllshcd and setﬂed principle that cxccutive . .
nunﬁcahnns canftotbeglven tetrospect‘ive cl'[ect. A vahd Notification which confers . -

L o umblnycc.-. wha foregone their- prumation: wcre‘a!lowed -not to avail the promation "




¢. That non-avmling of. pmmorjnn and furcguing thercof does not cause: Inss to the C e s
. government exchequer aml ln cansequence of foregoing promol:lnn, pave way | ta the o
- ; next empluyce in scn!urity. aspiring for prnmm:inn could be. promumd : AR .o -

_ ST A ‘f‘hat the impugned promotion Notification dated: 06/08/2020 commuqical.cd on
‘. ' © 06/06/ 023.is" pcruersc, discriminatory, against the: law, pungent artd is a blunt
o blow O{hammcr on the rights of the.appellant it is not out ofplat:e to mention here

that thgd appellant: are-teachers and have to lock after their children as well as afling
. . depengdent family mernbers, and in these circumstances in the presence ol‘lmpugned
o ' . . Nut.lficatiun dated 06/08 /2023 communicated, on 06/06/23 would not be able to .-
C ; serve in the department and which shall amount- © the .snatching of hrcad and” .
) o hutter uf the popr (.mployecs

lt is, therefore, humbly prayed that on the acceptance of oo T,
}- . the_ instant Service Appeal' the- impugned Nohﬂcaﬁan heanng'
. ' No. SO (PDLICY) E&D!1-3!2020 ‘DATED 06:‘0812020, communicated

' . - to Respandent No.2 by Respundent NO.'I, vide Hetter’ dated-'_ o

e .05!06!2023 may please be declared and ordered ‘to be strack - .
' down:. belng Void, Ultra vlres to the Constitutinn of Palustan and

against the fundamental’ prlnciples of natural justice.

~ . \

It is further prayed that, no peual aet:on .as proposed and
ernnsaged in letter. dated 05{06!2023 may he declared as _
unlawful illegal and withoit havmg any Iegal eﬂect. . ;\\

_ Any uther relief, whlch this hunnrable Tn‘bunal deems fit -
and proper m the circumstances Jof .t ca:;e, may also be . ‘
granted to the eppellant.

o -

AFEIAVIT:

ERZ

-

], (the aﬁpnllnnﬂ solcinnly ‘declare
= | e thie  contents  of " foregoing
1 application are tfue and correct ta the

nuthlng has “bfen- er:crm::.:lt:d
[rom u_tisllcnournblc Court,—7

best of my- lmuw!cdgc and bellef and |

Through

“n .



- BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CM No. -Paf 2024
" InRefto
Service Appeal No-, 2024

Yasmeen Khan

Secretary to Government of Khyber Pakhtunkhwa, & others )

APPLICATION, FOR SUSPENSION OF

-IMPUGNED NOTIFICATION

BEARING NO..SO (POLICY) E&D/1-3/2020 DATED _06/08/2020,"
COMMUNICATED TO RESPGNDENT NO.2 BY RESPONDENT ‘NO.1; VIDE

LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL OF CASE lN'

I-IAND L

Respectfully Snbmitted - _
1. That the lnstant applicatlon may he treated as part and parce] of service appeal of

2. That the appellant has brought a good prllrna facie case and balance of convenience .
also liés in favor of the appellant o g

the appellant.

e

" 3. That there is likelihodd success of the appellant in the lis: And if the notiﬁr.ation
. bearing No. So (Policy) E&D/l-B/ZDZD Dated . 06/08/2020 communlcated to

Respondent No:2 by eRespondent No.l, Vlde Letter .Dated 06/06[2023 s not -
suspended the appellant would suffer irreparahle loss _

-

4. That valuable rights of the appellant 1s involved in the case.-

In view of the reasons, it is humbly- requested that the noﬁﬁmﬁon bearing No:. So:

[(Policy) E&D/1-3/2020- dated 06/08/2020, oommunlceted to Respondent No.2, by
-Respondent No.1, Vide- Letter ‘Dated 06/06/ 2023 may ldndly be suspended "till the Anal *

dxsposal of the main appeal ln hand

Court.

AFFIDAVIT

| [the appellant) do hereby solemnly
stated on oath that the contents of
‘furegolng appllmtlon are true and
correct 0 the-best of: my knowledge
and belief and nothlng ‘has ‘been

Muhammad Muazzam Butt.

Advocate Supremg Cour

Muhammad Adeel Butt *

Advocate High Court “. ¢’
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1) Secretnry to (‘overnment of Khyber I’nkhtunkhwa. Establlshrnent Department,
‘Civil Secretartat, Peshawar _
. 2) Sccretary to Government of Khyher Pakhtunkhwa, l.lementary and Sccondary
-Iducation Department, Civil Secretariat, Peshawar c
3) ‘iMrector Flementary and Secandary Education Department

SH‘/ Madam“- . '

Your Ilonorable authority prnmulgatcd Notification No. SO [Pcllcy] I‘&ADﬁ
3720020, dated” 06/00/2020, communicated to tlementary & Secondary fducation vide
fetier dated 06/035/23 whereln ir has been made mandatory ta the ecmployces to avail the
promotion, otherwise, disciglinary action shalt be taken against the employees. That, as per

, I.,‘,nuhlu:.llmn No. SN (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of forcgoing of
promution was withdrawn and the Government of Khyber Pakhtunkhwa [.‘stabhshment
Department {Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appdintmerit,
Promolion and T r‘msfer] Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-00-2020. Thay the. Directorate of Elementary & Secondary Education . Khyber

Pakhtunkhwa !’u&hawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhiwnkhwo Civil Servants {Appointment, Promotion and Trans(er) Rules, 1989 in respect
of which the I.s.nh[@hmunt Department vide its letter No. SO.(Policy) E&AD/1- 372020
doated I‘ushawa‘r’“thc Jupc’ 06th, 2023 direcred the Directorate of Elementary & Sccondary
_ Education. that. Rule 7(5) in.the Khyber Pakhtunkhwa Civil Servants' (Appointment,
Primotion and Transfer) Rules, 1989 has been deleted vide notification dated 06-08-2020
and therefere, no provision exists to decline or forgo promotion and it Is:oblgatory upon.
every civil servant to accept promotien ugder cvery condition. That Dircctorate of
Elementary & Secondary Kducation Khyber Pakhtunkhwa also wrote.a letter to the office of ~ .
Esiahlishment & Administrative Department “vide No' SO(Primary-M). E&SED/2-
2/Appuintment Hule/2023- dated 23-08- 2023 ta recunslder the amendment made -in
Khvher Pakhtunkhwa Civil Servants (Appointrient, Promotion and Transfer) Rules, 1989
as it had negatively affected -3 large number of teachers and especlally female teachers. In "’
the meanwhile, the department vide fts letter dated 07th of September 2023 directed the
Directorate of lementary & Sccondary Education Khyber Pakhtunkhwa that necesSary
guidance has already been provided to the department and therefore no provision, exists to
- dedtine or forge promotion and those teachers wha do not comply with the promotion -~
order of the competent authority or try to evade promation through different means shall
be proceeded under the Khybcr Pakhtunkhwa Civil Scrvant (I fliciency & Discipline) Rules,
2011
It Is. therefore, humbly prayed that on the ac.ceptance of

the instant representatmn, the Notification bearing No. SO (POLICY)
E&D/1-3 1 2020 DATED 06!08[2020 communicated to vide Ietter dated N
06!06!20234 may please be declared and ordered to be struck down
being chd.i Uitra \nres to the Constitution of Pakistan-and against the
fundamental prlncnples of natural jnstice. '

Dated _LQ/UQ/ZU?}
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Government gl K &othcrs B T U I ; _
el o L . Respondents
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. L l (the Appellant)
‘ - ’ do hereby appnlntnnd rctain- C o - ~

to act and appaur for me in- rhe ahuvc Suit and on mry hchnlf to cnnducl: and prosecute [or .
defend) the samo and alt pmccedlngs thnt may be mlten An” mspucl: of any. peduon
connuctcd with thé same or any dccrcc ar oider.passed mercm and Apphcatluns for review

to file and obtain rcturn of documents and to represent me/us and to take all ncl:essary

' osteps. nn my/our behalfln thf: ahnue mqttcr

’ I .u,w.u la ratll'y all acts. ddne by thc a!’uresa:d Advncnte Iu pursuanr:c of this ority.
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