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07/10/2024

‘Appeal No. ';7%] /2024

Order or other proceedings with signature of judge

The appeal presented today by Mr. M'Lzhal_rin1ac1"
Maurzam Butt Advocate. 1t ts fixed for preliminary hearing
bcf_ohr_‘c Single Bench at Pé§h'dW‘dlf on 11.10.2024. Parcha Peshi
piven to C()LH’ISC:I for the appellant. . -
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By order of the Chairman
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.BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

in Refto

Service Appeal No ! ?’q/ /2024

Muhammad Tahir Shah Son of Muhammad Iqbal Shah, PSHT (BPS-15)

GPS Lakki Marwat, Tehsil & District Lakki Marwat

............ ... Appellant
VERSUS

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secrctariat, Peshawar
3) Director Elementary and Secondary Educal:ion Department. Civil Secretariat Near MPA
Hastel, Peshawar
@, ..........._ﬁespondents

GRANTED.TO TiiLﬁ__fLﬂﬂI.Prl

RESPECTFULLY SHEWETH: )

1 That the Respondents Department appointed the Appellant as Primary School Head
Teacher.
- Copy of!\ppmnlmcnt letter is annexed as Annexure A .
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~That as per Khyber Pakhmunkbwa (nppumtmcnt/ Prnmutlnn/ Transfer] Rules,

1989,.as well as in other sister scrviges of the other Provinces and Federation as *

well, availing of pramotion by the employees s always optional and the cmployees
as o matter of right may avall or forego their prometian and the next cmp!nyec in
“ scniur{ty listi is ta be promoted.

That some cmployces specifically have foregone their promotion as they could.not
serve in the arcas where there is no facility of accommodation and no louses of
thelr elders are available to Jook afler them In far-flung and solitary mountainous
hard oarcos. and as per Section 2S of per KP Civil Servant Act, 1973, rules to the
extent al terins and condition is framed by the Chief Minister and such promotion
rofes are not made applicable with retrospective effect. The rules [ramed are
published In the Gazette notification and part and parce] of KP Civil Servant
Appointment, Tsansfor nnd Promotian Rules 1989, .
‘That Government of K.P without following the rules’ position mentioned in Para 6
above promulgated Notification No.”"S0 (Policy}) £&AD/1 3/2020, dared
(lf:,!Uﬂ/ZU).D communicated ‘to Respondent No.2 vide . letter dated 06/06/23
whercin it has been made mandatory to the cmployccs te. avail the promotian,
nuwrwise disciplinary action shall be taken against the cmployecs 'he impugned
Nutil‘calinn is reprotiuced as under:- _

“Furthiermore, those officers/officials whu do not
comply with promotion order. of the competent authority
or.try to evade. promation thrnugh different means shall
be procecded against under Khyber Pnl{hmnlthwn Civil
. Servaunts (El'l‘ictency D:sclplme] Rules, 2011, please®.

4

That ds per natification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the

right of furegolng of promutlun was withdrawn and the Government of Khyber
Fakhrunkhwa )stablishment Departmént (Regulation Wing) deleted Rule 7(5) in
the Civil Servamts {Appointment, Promotian and “ransfcr) -Rules, 1989 vide
autification no SOR-VI (E & AD)/1-2/2020 dated 06-08- 2020. )

Cupy of tmpugned notification No. SD {Policy) CV hD/l 3/2020 dated 06/08/2020

is att'lt:hcd as ﬂﬂ.ﬂ.ﬂ&ﬂﬂﬁ.ﬂ

‘That the Directoraté, of I'I(:ment‘ary & Hccnndary Education Khyber Pakhtunkhwa
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civll Servants {nppulntment 'ramation and Transfer) Rules; 1985 in
respect of which the respondent No. 1, vide its letter’ No. SO(Palicy) E&AD/1-
{[.1(120 daled Peshawar the. June O6th, 2023 directed the .respondent No 3
Birectorate of Elementary & Sccondary Fducation) that Ruie’ 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1989
has hccr,,;h.lrgcd vide notification dated 06-08-2020 and therefore, no provision
exists to llcdll"ll: or fprpo promotion and n: is obligatory upon every civil scrvant to
aceept promotion under every condition. ”

Copy of Impugned Leteer dated june 06th, 2023 s attachcd nsﬁnnmm_c

That thereafter the meeting was alse held i the office of Additional Secretary |

Establishment on 06-07-2023 in which it was Jecided to cxamine the case properly
and suhn‘ht a self-Contalned/ consolidated case for onward submission to the
~ #istablishment Department for further necessary action,

Cupy ofMlnutuq uf Mecting dated 06-07-2023 is dttached as Annexure D

‘I'hat the Iluspundcnt No.3 i-c. Dircctorate of Elementary & Secundary lducatmn
Khyber Pakhtunkhwa also wrote a letter to the office «of Establishment &
Administrative  Department vide No SO[I'rimary-M]_li&SED/_Z-ZMppoingmcnt
Rule/2023 dated 23-00-2023 tu reconsider the amendment made in Khyber

T e -
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Paklttunkl_l\:\r::"Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 as
it had negatively affected a targe number of teachers and especially female teachers.
Copy of Letter doted 23-08-2023 is attached as Annexure B Y

Y

. ¢ . A . . .
That the respondent vide its letter dated 07th of September 2023 directed the

Directorate of: Etementary & Secondary Education Khyber Pakhtunkhwa that
necessary puidance has already been provided to the department and therefore no
provision cxists to decline or forgoe promotion and those teachers who do not
comply w3ith the promotion order. of the comperent authority or try.to evade
promotion through, different mcans shall , be . proceceded  under the " Khyber
l‘nkhtun_l;lnim Civil Servant (Efficiency & Discipline) Rules, 2011.
Copy of Impugned Ictter dated 07-09-2023'is attached as Annexure F *

‘That the petitioner feeling apgrieved, filed Representation to the respondents in
person, angd also approachcd to respondents through APTA President but the -
gricv’anccf of the appellant have not so far heen redressed. . -

Copy of Representation against the said notification is'annexed as AnpexurcG&H

- [N . LY . . S om
“T'hat feeltng; aggricved from the letters dated 06:06-2023 and 07-09-2023 and tlie
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appaintment,
I'romotion and Transfer) Rules, 1989; the petitloners filed this Hence, the. Instant

service appeal is filed on the following grounds:- .
- [kl - ) -
UNDS:- ‘ oL

’- . - .

Thiat as per various judgments it is established and scttled principle that-cxecutive

nutificotinns cannot be given retruspective cifect. A valid Notification which confers
rights s always applicable .with prospective effect, however, if an amendment
notification that adversely cffects. the interests,of . the cmployees. or causes
disadvaniage to the empluyee is hat tenable in the eyes of law. The notification/
puitdance dated 06/08/2020 0670672023 are liable to be set-aside.

) s
. ‘That there are no terms and condilians of service mentioned in the appointment
order of the appeliant: wherein, availing of promotion is mandatory. it is further,

sutnitted” that emplayees in the past,’have foregone Lheir prometion atong with
their posting. 1t is submitted ithat when domestic and other personal.igsues do not
permit the employees/appellant to avail the promotion order and in\thal case, the
inployges wlig foregone their prurilqtlon were allowed not to avail the prumotiop
tar a period or 04 years and on sgchnd refusal the employees were permanently
Jdeharrid Trom-aviiling:the facility of pramaotion during their catire sérvice. Hence
the employcées himsgclr{laérsélf,forcbéar agonics of foregoing their promotions. As a.
result, junior to the appellant according to the order of seniority cum fitness afe

-~

. 'That as per Civil Servant laws, ‘promaotion is a'kind of appointment which s always

vpitiondl to get prometion or ot hence the impugned notification Is vaid, illegal and
against the law and the same to the extent of the appeliant is liable to be sct-aside,

" . . ~ L] . " .
I'hat it is Miether submitted that on account of:grant of pramotion, seme employees
who are sullering frdm severe medical ailment or [aclng acute domestic issues

* cannot avail promotion with transfer in other arcas, Wierefore, no émployee can be

compelled to aceept the promotion .compulsorily which IS nat benéficial to the
employee but ifan employee does ndt avail and get bencfit of her promotion.it must
he optional for the employees as to whether to avail or forego the benefits. Any
prumation without willingness of emptoyec ks Hlegal and Hoble to h¢ sctaside. ~

P




. c. llmt non-availing of promodon and Forcgomg thercof does not cause Iuss to the

AR .+ povernment exchequer and in consequence of foregoing promotion, pave way to the
' ncxt cmnluycc in.seniority, aspu‘ing jor promodun could be promoted.

.f’ l

e = £ that thc lmpugncd -promation Notif‘catiun dntcd 06/08/2020 commumcatcd on

. biow of hammer on the rights of the.appellant, It is not out of place to mention here

. thdt the appetlant are.teachers amd have to look after their children as well as ailing

> ' dependent family.members and.n these cm.umsrnnces in the presence of impugned

s’ Notificatian dated 06/08, /2023 mmmumcatod on 06/06/23 would not be able to

“«serve in the department and ‘which-shall amount to _the snatching of hrcatl and
butter of the poor cmp!oyces

'-}.r . . . g e -

o At is, therefore, humbly prayed that on the acceptance, of

R the Instant Service Appeal; the :mpugned Nohﬂcatlon beaﬂng
le ' No. SO (POLICY) E&Dl1-3!2020 DATED 06108!2020 commumcated
to. Respondent No.2* by Respondent NO. 1, vide letter’ dated
06!0512023, may please he declared and ordored’ to be” struck
down being Void, Ultra vires:to “the- Constitutlon of Pakistan and

agamst the fundamental prlnciples .of. natural justlce. ‘a

e ?
-

~

it.is further.prayed that no penal act;on ‘as proposed and
envisaged -in:e letter - dated 06.‘06!2023 may .be . declared. as
, unlawful lllogal and wlthqut haumg any legal effact.

¢

-

-

. ’ Any other relief, wluch this honorable Tﬂbunal deems fit
and prane; . in. the c:rcumstanoes “of the 'case, may 'also be
- granted to the’ appellant. *, /4, -2

|'\'u' * Y

- t— ~ - : - - n

. Appeilfint
S AFFIRAVIT: PP

Fi
I {the appellant) solemnly dectare
thit  the  coptents  of " “foregoing
application aretrue and correct to the |
hust ol iy~ knuwlrxlbc g hetiel and
« 1 nothing lias ~awen " concested _therels

“ lmmlhisllonuunhlutuuﬂ. 7 . .

Through

4
»
»

, AT

Uﬁ/ﬂﬁ/ﬂﬂ"d is ‘perverse, discriminatory, against the law, _pungent and is ‘a blunt.

S, N,
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 BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CMNo -P of 2024 S ,
. L s .
in Refto .
Service Appeal No j2024 : : w T

MUHARMMAD, TAHIR - SHAK
VERSU S

Sceretary to Government of Khyber Pnkhmnkhwa. & others

APPLICATION FOR suspsusnou OF IMFUGNED No-rmc:mou.
BEARING 'NO. ' SO *(POLICY) 'E&DM.3/2020  DATED 06/08/2020,
.COMMUNICATED TO RESPONDENT NO.2 BY RESPONDENT NO.,
VIDE LETTER DATED 06/06/2023 TILL.THE FINAL DISPOSAL OF -
CASEINHAND, "~ 7~

Respectrully Submitted:-

1. That the lnsFmt appllr.atlon may be treated as part ‘and parcel of servlee appeal of the
nppellqnt.
. - a

2. That the appellant has bmught a gnod prlmn facte case and balance of convenience also
Hesn fa\mr of the appellant .

o~ .

3. That there is likellhoud Sifecess of the nppellam: in the lis: And ifthe ‘notificatton bearing )

4

" No.So [Pollcy} E&nn-a/zozo Dated 06[08/2020. enmmunlcated to Respundent Na.2
by Respondent No.1, vide Letmr Dated 06[05[2023 i3 not suspended the appeilant

Fig

*

)

+ | correct to th ebutdmyhlnwledga

' - cnncealed thereln from this Honourahls

foregoing application .are true. “and

and belef and nothing has been |,

'] Court- /
. *  Deponent

would suffer In-eparable!oss. & b , as =
. . - ' . S * " ‘
4, Thatvaluable rights of the appe'll:mt {s Invalved in the case, ¥ .~
. "~ . .
L v!ew of the reasons. lt Is humbly reqmsted that the nntlﬂl:aﬁnn bearing No. So
(Policy): a&nn-a;znzn dated us/ua/zuzn communicated to. Respondent No.2 by )
Respondent Nod, V[de I..etier Dated ns/os/zoza may Idndly be suspanded tll the
5
final dlspnsnl of the maln nppeal thhand. - N "; :
- Appellant,
AFFIDAVIT:
* | Through
. | 1{the appellant] do herehy solemnly Muhammad mamm Butt
stated. on oath - that the cantents of Advotate Supremé Court i

Mhh"mmﬁﬁﬁeel Butt . .

e 4-Advacate High Court

s
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. . : GOVEANMENTOF - .

. : ‘KHYBER PAKHTUNKHWA < *» . -

' ESTABLISHMENT DEPARTMENT -, ' -

v _{REGUIATIGN unm;_’} _— Lo
. . b *

* .

v Nl . ;
monnu\nou T . _
Dated Peshawar the, 05[08!20"0 -. ] S
¥ *+ in exercise of the powers conferred by section 26 of the Pakhlunkhwa Civil Servants Act, 1923{Khyber.
~r ' Pakhtunkhwa Act Na XVill} the r.h!efMlnister of Khyber Pakhtunkhwa s pleased to direct that in the
» Khyber Pakhtunkhwa Civil Servants (J\ppoanu'nent Promatiun and Transfer] Rules: 1989 the fo!luwlna
v further amendment shall be rm:de, namlelv""' : s . -

S E - ' AMENDMENT o ‘-
tn rule 7, sub-ruler {S) shall be deleted. B
Ty, C, : ) .
Iy ) ’
: . CHIEF SECR[-.TARY
GOVERNMENT oF THE KHYBER PAKHTUNKHWA

»

{ANDS): & EVEN DATE .

- - Copy is forwarded to : - ' -
Additional Chief Secretarv. Govl of Khyber Pakhtunkhwa Planmng & Dmlopment Department}
. The Senior Member Board of Revenue, Khyber Pakhtunkhwa” -l
All Administrative Secretaries to Govt of Khyber Pakhtunkhwa.”
The Principal Secretary to Governor, Khyber | Pakhtunkhwa.
The Principal Secretary to Chief M!nlster Kmrhpr Pakhtunkhwa.
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 Daderare -

1} Seccretary to Government of Khyber- Pakhtunkhwa, Eétablishmehf'ncpartrnént.
Civil Sucretariat, Peshawar ) )

2} Secretary tu ‘Government of Khyher Pakhtunkhwa, I—‘.]c_mentar;v and Secondary. .
iducation Department, Civll Secretariat, Peshawar . o ’
3] Director Elementary and Secondary Education Department :

Sir/ Madam:- : . . - v
Your, llomeralie authority promwulgated Notification No. ‘SO (Policy) E&AD/1
372020, dated 06/00/2020, communicated ‘to Elementary & Secondary Education vide

- wheLker dated 06706723 wherein It has been nmade mandatory to the employees to avail the

promation, otherwise, disciplinary action shall be taken against the.employees. That, as per
nutitication Nu, SD (Policy) 7EDAD/1- 3/2020 dated 06/08/2020, the right of foregaing of
premntion was withdrown and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment,
Promotion and Tfansfer) Rutes, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-(1-2020. “I'hal the Dircctorate of Elementary & Secondary Education Khyber
akhtunkbwa Q:spz?war asked for puidance regarding defetion of Rule-7(5) in Khyber
Pukbtankhwa Civil Servants (Appointment, Promotion and.Yransfer) Rules, 1989.in respect

o

v of which the Estahlishinent Department vide its letter No. 'SO.{Palicy) E&AD/I- 3/2020

dated Peshawar the June 0GEh, 2023 directed the Directorate of Elemenmary & Sccondary
Education that Rule 7(5) in the Khyber. Pakhtunkhwa -Civil .Servants {Appaintment,.
. Promstion and Transfer). Rules, 1989 has been defetcd vide notification dated 06-08-2020 )
anet (horefore, no provision exists:to decline or forgo promotion and it is obligatory upon
every civil servant to accept promotion under cvery,_condition. .That Dircctorare of
Elementary & Secondary-tiducation Khyher Pakhtunkhwa also wrate a letter to-the oflice of
Esiablishment & Administrative -Department  vide No SO{Primary-M) L&SED/2-
2/Appointment Rule/2023 -dated 23-08-2023 to reconsider the amendment made in
Khyber Pakheunkhwa Civil Servants, (Appointment. Promation and Transfer) Rules, 1989
as it hiad negatively affected a large number of teachers and especially female teachers.” In
the meanwhile, the department vide its letter dated 07th of September 2023 directed the
Directorate of ‘Elementary & Secondary Education Kyiyber Pakhtunkhwa- that necessary
puidanee has ateeddy heen provided to the department and thereforé no provision cxists to
decline or forge promotion and those teachers who ‘Ho-not comply with the promation
ofder of the competent authurity or try to evade promotiun.through different means shall «
be procecded under the Khyher pakhtunkhwa Civil Servant {£fficicncy & Discipline) Rules,
20107 © i veoo o .
'I_t is, therefore, Im;r_nbly praoyed that ‘on.the .acce‘pf:a’nce of - .,
the instanti represer_itatiqnf: the Qﬁgt_iﬁcatiop bearing No. SO (PROLICY)
E&aDM-3 1-2_020 I?ATED_ 05!08!202_0, doﬁ);nunicated to vide letter dated
06/06/2023; may’ pléﬁ'sé be“declared and ordered to be struck down
being Void, Ultra vires to the Constitution of quistan%nd hgainst the

fundamental p_rinci;;les of natural justice. /\’21’ '

n;m-.l_,;e,f-ujg,fz_uz-; :

. . ‘ MUHAMMAD. TAHIR sHAH

. . i N\ SON - OF o

. , ' : SHANW
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N AKALAT NAlg

BEFORE THE SERVICE TRiBUNAL PESHAWAR

: - MDHAMMHD TAHIR SHAH Appellant
varsus

T

Government ol KP & uthcr"s
Respondents

I {the Appellant}
do hereby appoint and rc;ta{n

&
ASSDCIATES OF MUAZZAM LAW FIRM
to act -md appcar l'or me in thc above Suit and on my behaif to conduct and prosecute (or
defend) the same and all “procecdings that may be tiken in respect of any petition
connected with Lthe same or any decree or orider passed therein and Applications for review
to file .md obtain return of documents, and to rcpresent me/us and o take all necessary
steps on my/our behalf in the above matter. '
~ .

§ agruee Lo ratily all acts done by the aforesaid Advocate in pursuance of this Authority.
' | ' _j/ﬂdyjf
W

APPELLANT

ACCEPTED

f/AD MUAZZAM BUTT M t(ﬁ

Advncal:c tiph Court




