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BEFORE THE SERVICETRIBUNAL KHYBER PAKHTUNKHUWA

In Refto
Service Appeal Na ] 742 /2024

Muhammad Arshad son of Abdul Qadir, PSHT (BPS-15)

Eid gah road, House no, 2370-T Mardan

................. Appellant
VERSUS

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretarfat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department, Civil Secretarfat Near
MPA Hoste!, Peshawar

e RESpPONdents

RESPECTFULLY SHEWETH:

1. That the Respondents Department appointed the Appellant as Primary School Head
Teacher. ) _

Copy of Appointment letter is annexed as Anpexure A

< A .
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That as- per ‘Kllyl:cr Pnkhtunkhwa (ﬁppnmtment/ Prnmotlnn/ Transfer] Rules,

1989, as well as {n- other slster services of tha other Provinces and r‘edemuun as.

well, aval!lng of promor.ion by the. employees Is always aptlonal and the employees
as.a matter-of right’ may. avail or I'nrr.-gu their prumorjun and the next employee in
scniority fist s to be promuted

That some employcns speciﬁcally have forcgone: melr pramotion as they could not
:-erve in the areas ‘where there is no. facility' 6f accommaodation and no houses of
their elders are avallable to'look after*them in far-flung arld solicry mountainous

hard arcas, and as per Section 25 of.per KP Civil Sérvant Act, 1973, rulcs ‘ta the -

extent of terms and condition Is framed by the Chicf Minister and ‘such-promotion
rules are Tiok made apphcable with retrospectlve effect. The rules framed are
pubiished In “the Gazette notification and part and parcel of KP Cw!l Servant
-Appointment. T rant:fcr and Promaotion Rulc:. 1989, .

‘rhat Government of K. without fnllowing the rules, position munbnned |n Para 6
above ‘promulgated Notification ‘No. SO [Policy} E&AD/1 3/2020," “dated
06}03)‘2020 communicated to Respondent No:2 vide letter dated. 06/06/23

nmcer';e disciplinary action 5hall be taken agalnsl: l:hr.- cmpluyecs. The impugned
NutlﬂLTInn Is reproduccd as undcr-- o Co HE

!

e B L "Furthcrmure. those nff‘cers!ofﬁciuls who do not

; comply with promotion order of the cnmpetcnt nul:hnrlty

ar try to evade pmmotion through* dnfl’erenl: means shn]l

he proceeded against under Khyber Palthtunlthwa Civil

Servants (Efﬁc:ency Discipline} Rules, 2011, please

‘That as pcr notlt‘mﬂun No. SD (Policy) /EDAD/I 3/2020 dated. DG/OB/ZUZD thu

* 'right of foregoing ‘of - promutmn was wlthdrawn and the Goverament of Khyber

Pakhtunichwa I.smbllshrncnl: Department. (Regulation Wing) deleted Rule 7(5) in
the Civll Servants’ (Appolntmenr. Promatian -and. Transfer) Rules, 1989 vide
_-nutification no SOR:V3 (E &AD)/12 -2/2020 dated 06—08 20207 - :

Copy of lmpugned notification No. SD [Poln:y] cv AD/I 3/2020 dated 06/08/2020 .

is attached as An.n_gmm_ﬂ -

That the Directorate nf Elemenmry & Secnndary Cducation I(hyber Pakhtunlhwa
Peshawar. . asked “for guldance regardmg deletion . of - Rile 7(5) " in" Khyber
Pdkhtunkhwa Civil Servants (Appnintrrzenr. Pmmotmn ‘and Transfer) Rules, 1983 In
. respect of which the mspondent No.. 1-vide its letter No. SO(Policy} G&AD/1-
3/2020 dated Peshawar‘the June. 06th, 2023 . directed -the respondent No 3
{Directorite of.Klementary & Secondary Education) that Rule 7(5) in the Khyber,
Pakhtunkbwa Civil Servants {Appulatment,” Promotion and Transfer) Rutes, 1989
hgs been deleted vide notificaion-dated” '06-08-2020 and therefore, no _provision
exists to decline or forgo promotion and, it_ is obligamry upon every civil servant to

- aecept pmmntion vnder cvery condition.

Copy of I‘I"'pugncd |.oeter, dal:ed june 06th, 2023 (s attached as a_nm:xum_c

That thercalter the m:.cting was (Aalso hcld in*thc uIT'cc of Addldunal Secretary
Kstabfishment on 06:07-2023 1n whtr:h it was decided to cxamlne the: case properly
and submit a self-contained/- cnn-iuhdated case for onward: submission to the
Establishment Department for further necessnry action. -

Copy nrM,lhutcs of Meeting dated 06-07-2023 is’ uttnched asﬂnnmm_n

Ihnt the Ile pundent Nn.3 i-e. D:rccturatn of Llemcnmry & Sccondary liducation
-I\hybcr\]’.lk unkhwn also- wirgte 3 letter ta thc office. of ‘Establishment. &
Administrative’ Dapartmcnl: vidé No- SO{Primary-M) L&SED/Z—thppoinUnnnt

-Rule/2023 dated 23-08- 2023 "to reconsider the amcndmcnt .made in Khyber .

- whereln_it has been made.mandatory to_the employces to avail the promotion, - .

s At et

Eh




! ‘ R Lo -.-.'-"IT__“.'- R '-';. ER P AN —-'f_r"""-'t:".‘-‘:. _»."r‘.?'- agy wen ¥ "fd“?"“'-\"' ni‘-q,)“;{q~ \’l" BT -t CRU TR R R 'q; - w t';.' ]
. :rly . - B . . _j . . . . o - ’&

» . -_ ‘,‘-“..‘. ,._ ,... - . L o ‘ -I.: . -'.' R . . ,
1L “
:l"‘f N ~ LY . ’ -

T . Pakhtunkhwa Civll Servanl;s [Appointmenr. Prnmol:lon and, Tmnsfer] Ilules, 1989 as - ‘ .
- it had- neganw.ly affected-a targe number ofte:ichers and especially fema!e teachers. *- o
. Copy of lu_ttcr dated 23- 08- 2023 is attached as A.n.unxu:&& . s T,

>
-

9. Ihat r.he rcspondcnt vide 'fts- Icl:rcr “datéd’ ﬂ?th of September '2023 dirccted the - ‘\‘ .

L IJirectoratc of I:icmentnry & ‘Secondary I:ducation’*Khyher Pakhtunkhwa that- < .

i ncccssary guldance has already been provided to: the’ ‘department and therefore no ~-
pruwslon exists to decline or fprgo promotion and those teachers who do. not

cqmply with’ thc .promotion qrdt.r uf the, comperent authnrity ar trysto evade' 4-.‘ 1.

promotion. through -'differcnt “means “shall bé *proceeded “under the Khyber
. Pakhtunkhwa Civil Servant [El'ﬁclency & Distipline):Rules, 2011..

’ o 3 Cnpy of ln.pugn'edjetter dated 07-{19-2023 is attaehed as Ammzmm_[
L B T ‘hat the petitioncr feellng aggrleyed led Represenl:atinn to the respondenr.s in . . N
' < v " _person, and dlso: approached ‘to- respondents- through Al"TA Prcsidunt ‘but the AR A
' R o [,ricvancc‘i ul'thcappcllant have.not so far been redressed: . LA *- S

e, u

Cupy nflleprcscnmuun against thc snid notlﬂcatlun ls annuxcd as An_n_ugm_ﬁ_&_ﬂ e ey

= - 1 «I'hat frmli{lg agp.rievud from d'u: Icttcm dntcd 06—06 -2023 and 07-09-2023 and the
‘ tlnlutwn ‘of ISIU!Q 7(5)n ‘the’ Khyher Pakhmnkhwa Civil Servants {Appointment,. ¥ .
I’rumottan.a d Transfer) Rules 1989; the' pct{rloners filed this'Hence, the instant *
" service appcal is l"lcd on the !'ollowmg grounds ~

< . GROUNDS: -7 . .o el RN

- o . A - LI . ,-'- . .'- _3

" . oA I'hat as; pcr varwus judgments it4s: Lsmhllshcd and sctﬂcd prlnciple that executive o
' ' nunﬁcatmns caniotbe'glven retruspedive cﬂ'ect. A valid‘Notification which'confers | ) .
| _rights s nlways applicable” with. prospective . effect; huwcver, if an amendment _
_notification. that ~adversely "effocts “the <ifterests of. the- employees - or “causes Voo
dlsadvanrag,c to tho nmp!nyee :is ‘not ténablein- the -cyes- of law. The notification/ ;

gu:danr.c dntcd 05/08/2020 06/06/2023 arc‘liablc to ‘o ser-astde.
h. “Yhat: therc are ne, tcrms and’ conditions of scn(ice mcntinned i the appnlnl:ment '
. urdef of the appcllant whereln. a\ralhng ef promudon is mandatory.-It is further

- submitted that employees in the past, | havé foregone:their promation alung with - .. - -F
.their posting, it'is suhmitmd that when dnmesur: and-other. personal issues Bo not - © .~ v [
- .permit the cmpluyccs/appellnnt to-avail the: promoﬁon ‘arder-and in that case, the [ .|

SAL IR cmploy;:_c.ﬁ whn fnmgone their: prurnut!nnkwcre aliowed not to avail the pmmatwn <.
- ‘fur a periud’ 6r. 04 :ycars and on-second refissal. l:he emiployees were, permanently
““debarrdd fmm nvalhng the facillty of promutmrl durlng their.entré service. Hence™ ., . of:
Lhe emi Inyccs himscif/herself forebear agomies of foreguing th_elr promotjons. Asa . | .-
. rcsulr, uniar ] thca-appcllant at:cording to the‘urder I;If scnlority cum fitness are .

_ prmnor!ontunextrank. LR S o~
. A . S ; . SO
e lhat as. pur Civil St.rvant laws, promotion is a kmd of nppointment which Is always

apnunal to get'prumotion of not, hence the impugnied, naﬁﬂcaﬁnn is void, illega} and. |
agnmst ‘the Iaw and: l:hc same to. the cxmnt o[thc appellant Is tiable to be sct—asidc. s I
. _ . ’IJmt lt 15 further wbmltted that on accuuut’ ol‘grant of. prnmutlnn some. emplbyees
o 7 .who afe suﬂ'crlng from"scvere’ mediéal’ “ailmént-or facing -acute domestic issues
) . c..mnot avail promotion’ with Lransl'c.r in. othcr arcas, tfrcreforc. no.employee can be ~3
' ' “compelled to -accept the prumution cumpulsnnly which: is ‘not beneficial,to the "' ~
. . employee-but If an employee does’not avail and-get benefit.of-her. promotion it must - .
U ‘b’ aptionat for the cmployccs as.to whether, to.avgil:ar. forego ‘the beneflts. Any - et
pmmntinn wuhnut willingness of. r:rnpluycc is lll:.gnl and lighle I:n be sctnsidu Lo
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Ihat'non-avaihng oF promotion nnd foregoing thereof does not cause: Ioss to the

govcrnment exchequer and in consequence, of loregoing pmmuﬂun. pave way to the :

next ernploycn in scmorlty, aspiring for promotion could be promoted. .
l‘hnt thp lmpugncd promotlon Nutil"mtmn dated A16/08/2020 commualmu.-d on
06{06/ 023 s perverse, d!su-lmlnal:ory. agalnsr the law, pungent- ard is a blunt

that thq appellant sre-teachers and have to look after thelir children as well as ajling
dependent famlly mcmbers and in these clrcumstances in’ the presence oflmpugned
Notification: dated 06/08 /2023 communicated on 06/06/23 would not be.able o~

blnw o{:ammcr on the rights of the: appcllant it is not out of place to mention here

serve in the dcpnrtment and which shall,amount to the snatl:hmg of -bread nnd

hu ter, of thc poor cmployees

. . RN \

It is, therefore, humbly prayod that on the acceptance of

the instant Sor\rlco Appcal- the Impugned Nohﬁcatlon bearing

."No.’ SO (PDLICY) E&D!1-3f2020 DATED 06!08!2020, communicated

to Respoudent ‘No.2 by Respondent NO.1, vide Jetter” dated"

‘06!06!2023 may please be dcclared and ordered to be' struck

- gmnted to the appcllant. -

-

down being Vold; Ultra. vlres to thc Constitution of Pak:stan and
agalnst the fundamental prmclples of natural juctlce.- ..

lt is further prayed that no peu:ual actlon as: proposed and
envisaged . in letter dated 06!06!2023 may. he declared as
unlawful, allcgal and wuthout hawng any legal effact.

‘Any othcr relsef Whll:h th:s honorablo Tnhunal dccms fit .

a‘n'd proper in- the " clrcumstances of the case, may . also -he

el u—y

that”

-buest

' uuLhm;, tias bfen - conccalcd
l'mm this Ilonoumhle Cuurl.

AFFIDAVIT; c - ..'
1, (tho appnllant} solcmnly declare.

application are uue-and correct to the

Y

the, cuntx.nls of l'oregoing

of my knowledge anct bellel and

ar
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA T

CMNo.____+  .Pof2024 B
In Refto : i ' - | R |
Service Appeal No 2024 . i . -~
" Muhammad Arshad "
VERSUS |
Secretary to Government of Khyber Pakhtunkhwa, & others N
APPLICATION. FOR SUSPENSION OF IMPUGNED NOTIFICATION T

BEARING NO. SO, (POLICY) E&D/1-3/2020 DATED * 06/08}2020

+ COMMUNICATED TO RESPONDENT NQ.2.BY RESPONDENT NO.1, VIDE -
LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL OF CASE IN
HAND., ~

-
- -

Respectfully Submitted:- : . : * ~

1. That rhe instant appllcahon may be treated as part and parcel of service appeal of -
- the appellant_ .

2. That the appellant has s brought a good prima facte case and balance of convenlence

also Iies n favor of the appellant R
3. That there is likelthood success of-the appellant in the lis. And if the notification ¢
bearing> No." So - {Pnllcy) E&D/1-3/2020 Dated"’ﬂﬁ/l]&/ZUZO communicated to ., T
Respondent No.2 by Respondent No.l*Vide Letter Dated 06/06/2023 isnot, . .
suspended the appellant would suffer irreparable loss.
4. That valuable rights of the appellant is invelved in the case, : ot

» ~

In view of the reasons, it is humhly requested that the notlﬁmtlon hearmg No..So T et

-

(Policy) E&D/1- 3/2020 dated 06/08/2020, cummunicated to Respondent No.2 by .; e
Respondent No.1, Vide Letter Dated 06/06/2023 may ldndly be suspended dll the ﬁnal

disposal of the maln appeal in hand. ) -7
v r 4
- - are g
AFFIDAVIT  © ~
I fthe appellant} do herebv solemnlv 5 ‘Muhammad Mu r:n.Butt .
stated on oath that the ,contents of| - Advocate Supréme Court
foregoing appllcation are true and _ - . Sl
| correct to the best “of.my- knowledge | ?A;’l e
and belfief and - nuthlng has been |~ L Muhammad Adeel Butt . .
concealed " thereln ; this » Hongyable ' Advocate High Court N
Court. P %‘/ A .
. Yoy ¢ “
. Deponent 4 v :

% . .

"
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. GDVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTIMENT

. (REGULATION WING)

.  NOTIFICATIO .

Dated Peshawar the, 06/08/2020

.

In exeruse of the powers conferred by secuon 26 of the Pakhtunkhwa Civll Servants act. ]373txhvher
Pakhtunkhwa Act No XViii) the chief Minister of Khyber Pakhtunkhwa is pleased to direct that n the,
Khyber Pakhtunkhwa Clvil Servants {Appuintrnent Promotion ant Transfer) Rules 1989, the following
funher nmendment ‘shall be made, nuth,‘v"'"

'! .t_‘h‘
.t (ANDS): & EVEN DATE

Copy Is forwarded 1o :-

, 3. Al Admlnls%
4, The Princk

.

tivSecretartes to Govt of Khyber Pakhtunkhwa.

* Inryle 7, sub-ruler {5) shall be deteted.

AMENDMENT

-

CHIEF SEGRETARY

GOVERNMENT OF THE KHYBER PAK.HTUNKHWA

Ecretsry to Governor, Khyber Pakhtunkhwa.
5. The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.

6. All Divislonal Commissioners in Khyber Pakhtunkhwa. .
7. Al Heads of Attached Departments in Khvher Pakhtunkhwa.

X-“\

10, The Reglstrar, Peshawar High Court, Peshawar.
11. The Reglstrar, Khyber Pakhtunkhwa Service TAbunal, Peshawar, CL
12, The Seaeta:y. Khyber Pakhtunkhwa Public Sen.vlce Ccmmisslon, Pa_shawar :

13. The Deputy Director {IT}, E&A Department. - .
14, All Section Officers in Establishment & Administration, Dapartment.

15. The Ser:tion Officer { Adimin), Admm[slmtjon Department with the request to arrange 20 gazene

coples.

- pe

16. The Caretaker, Mmlnlstratlnr_: Deparntment.

"\

=2

.,

‘1. Additional Chéf Secrel:arv, Govt ot Khyber Pakhtunkhwa Plann!ng & Dmtupment Depai‘tment}
2. The Senior Member Board of Hmnue, Khyber Pakhtunkhwa. .

All AutonnmnuslSeml Autonomaus Bodies in Khyber Pakhtunlthwa
9. Al Deputy Cnmm!ssluners In Khyber Pakhtunkhwa.

" {WARDAH LATIF

- DEPUTY SECRETARY {PAUCY}

ot

3.

Fals
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“Tha Secrel:ary l:a quemmant of| I{Iwber Pakhmnldma.
mma;qxry & Smndm'f Edumtion Depnrununr. .

M r..-'l

" GUID&\NCE REGARD[NB DELETIDN DI" IlUI..E 7(5). lN 'I'HB N
- 'KHYBER' PAICHTUN](HWA CIVIL SBRVANI‘S [APPGINTMEN’I‘. E

- ar PRDMD‘I’[DN MDTMNSFER} RU'I..ES 1989, -

DrmrSlr.

S

i

lam ﬂlmmd to raﬁxr to. yaur Iem:r Nn. SD(Pr{ mary-M)fE&SED/Z- 2Mppulntmunt-
RuIeIZUZB ated €3.08.2023 on. the subject noted nbave ond .to smm that ‘necessary -

guldancéhas 3 réady-been tandered to your gund offica; vlde this dnpurtment lereer, nfzw:ﬂ
No. dated-06.06.2623- [cnpy en:lnscd]
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Yaurs faithfully,

-

Sectiah Officer (Pollcy)

Copy fnrwarded to the-- r ~ '
1. P5 to Special Sacrelnry (acg]. Esmhllshmentnepnr&nzur.
2 PA to Additiongl Secrelary {Rep-1D, Esmhllshmant Dapartment T
3PSt Deputy Se:ratnry [Pullcy], Esmhllshment Dapartmunt. T
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) Secretary to Gnvumment of Khyber P1I-d1tunkhwa, Fstablishment Department. ‘ 4

Civil Secretariat, Peshawar .~
"~ 2) Seccretary to Government’, of Khiher Pnhhtunkhwa, l.lcmenmry ‘and Sccondary
to ©  -liducation Bcpartment, Civil Secretariat, Peshawar _ R |
~3) -Director Elementary and Secandary Education Department '

Slrf Madar:- . .. ' _
Your {lonorable nuthnrity promulgatcd Notification "'Na. . SO [Pollcy] !.&AD}I ‘ .
372020, dated 06/00/2020, cammunicated to Klementary & Sccondary Education- v!dc
letier dated 06/095/23 whereln ir has been made mandatory to'the cmpluyecs to-avail the ~
promation, otherwise, dlsdp!lnary action shall be mken-against the employces. That, as per
“,nulnhcumu No. D (Policy] JEDAD/1- 3/2020 dated 05[09/2020 the right of faregoing of
© promntion was withdrawn and the Government. of Khiyber Pakhtunkhwa Establishment
I)Lp.u'l.mcnl: {Regulation Wing) deleted Rule 7(5) In° the Civil Servants (Appdintmenl,
“ Promotion and I ransfer) Rules, 1989 vide notificatlon no SOR-VI {E & AD)/1:2/2020 dated
06-00-2020. Thay the Dircctorate of Elementary & Secondary  Education: Khyber e
Palhrunkhwa Pebhawar asked for guldance regarding deletion of Rule 7(5) in Khyber *
Pakhtunkhwa Civil Servants (Appointment, Promotion and T ransfcr] Rules, 1989 in respett
ol which the Establishment Department vide Its letter No. S0. {Palicy) E&AD/I 372020
s dated Peshawarthe Jupe 06th, 2023 directed the Directorate of Elementary & Sccondary
Education. that. Rule 7(S) in-the Khyber Pakhtunkhwa Civil Servants (Appointmenl,
revnotion and ‘Fransfer) Rules, 1989 has been deleted vide notification dated 06-08-2020
and therefore, nb provision exists to dectine ar fnrgn pmmotion and itls ohl!gatnry upon
,every civil servant to accept promotion ugder tvery condition. ‘That Dircctorate ol
*  Elementary & Secondary Education Khyber Pakhtunkbwa also wrote a letter to the office of
listablishment & Administrative Department * vide .No SO(Primary-M) LE&SED/2-
2/Appointment Rule/2023. dated 23-08-2023 to reconsider the amendment made in
Khvher Pakhtunkhwi Civll Servants (Appelintthent, Promotion ‘and Transfer) Rules 1989
as it had aegatively affected a large number of teachers and especialiy female teachers. In
the meanwhile, the department vide its tetter. dated 07th of September 2023 directed the
Directorate of Jlementary, & Sccondary Lducation Khyber Pakhtunkhwa that necessary
guidance has already been provided to the dnpartment and therefore no provision.exists to -
decline or forge promotion and those teachers who do not.comply with the promotion *-
order of the competent authority or-try to evade promution through different means shali
be proceeded under the l{hybcr Pakhtunkhwa Civil Scrvant (i3 fﬁcicm:y & Discipline) Rules,
F12011. .
it is, therefore, humbly prayed that on the acceptance of .

' the instant: representatmn, the Notification bearing No.- 50 (POLICY)
"! E&DI‘I-S 1-2020 DAYED 06!03{2020, cornmun!cated to vide- letter dated
b 06!06!2023.1 may please be declared and nrdered to be struck down

being Void,| Ultra vlres to the Ccmstututmn of Pakistan-a against the R \

'fundamental prmciples of natural justuce.
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