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The appeal presented today by Mr. Muhammad-

Mauzzam Butt Advocate. It is {ixed: for preliminary hearing

before Single Bench at Peshawar on 11.10.2024. Parcha Peshi
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given to'counsel for the appellant. _.'
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

: lnRefto L “
o S SennceAppealNo fﬁjgzd?zf ;2024

' Abdullah K]'lan Son of Bakhtawar Khan, PS| HT (BPS- 15)

GPS ]awzo Telisil Batkhela & Dlstnct Malakand __
' .. ........ Appellant

VERsus"“
;1)- | Secretary to Government’ of Khyber Pakhtunkhwa Establlshment Department, le'
- Secretanat. Peshawar : _

|2} - Secretary to Government of Khyber Pakhtunkhwa, Elernentary and Secondary'
* . Education. Department Clvll Secretanat Peshawar A

: 3} Director Elementary and Secundary Educatwn Department Cl\ﬂl Secretarlat Near MPA _
e Hnstel Peshawar B S . o

veuid Respondents

Df' --bE;f'
. RESPECTFULLY SHEWETH
1 | That the Respondents Department appemted the Appellant as Primary Scheui Head'
- Teacher.. o

Copy of. Appomtmcnt 1etter ls anniexed: as Mnmm_&
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That as per Khyher Pakhtunkhwa {Appointment/ Promation/ Transfer) Rules,
1989, as well as [n other sister services of the other Provinces and Federation as
well, availing of-promation by the employces [s always optional and the employées

as a matter of right may avail or forcgo. their promotion and the next empluyce in

scnmnty listis to be promoted. C.
That sumc cmployees Spcciﬁcally hawve {oregone their promotion as they could not
serve in Lhe arcas where there is no facility of accommodation and no houses of

their-elders are avaitsble to look afler them in far-flung and solitary mountainouys .. .

hard areus.-und as per Section 25 of per KP Civil Servant Act, 1973, rules to tho*
extent of terms and condition is framed by the Chicf Minister and such promotion
cules are not-made applicable with retraspective ceffect. The rules framed are
pubtished! in the Gazette notification and . part and parcel of KP Civil Servant
Appeintment, Transfer and Promotion Rules 1989,

“fhat Government of K.P without following the rules position mentioned in Para 6 '

ahove promulgated Notification No. SO .(Palicy] E&AD/1 3/2020, dated
06/08/2020, communicated to Respondent No.2 vide letter dated 06/06/23
wherein it has becen made mandatory ta the employcr:s to avail the promotion,
ntherwise, disciplinary action shall be taken. agninst the employees. The impugned
Notification is reproduced as under:-

“Furthermore, those officers/officials who do nat -

comply with promotion order of the competent authority
- or try to evade promotion through different means shall

be proceeded against under Khyber Pakhtunkhwa Civil

Servants [El‘ﬁc:ency Discipline) Rules, 2011 p!ense

Thar as per nunFcutlun No. SD Ll’ullcy] JENAD/1- 3/2020 datcd 06/08/2020, the

rrghr of fartgoing of promotign was withdrawn and the Government of Khyber
Pakhtunkhwa dstablishment Departmcnt [chu!at!nn Wing) deleted Rule 7{5) in

the Civil Scrvants (Appointment, Promotion and ‘I'ransfer) Rules, 1989 vide

notification ng SOR-VI (E & AD)/1-2/2020 dated 06-08-2020.

Copy of linpugned nolification No. SD (Policy) EV AD/1- 3/2020 dated 06/08/2020

is attached as Anpgxure §

That the Dircctorate of Elementary & Sccondary Education Khyber Pakhtunkhwa
Peshawar asked for guidance .regarding deletion of Rule 7(5) in Khyber
Palditunkpiwa Civil Servants (Appointment, Promotion and ‘Transfer) Rules, 1989 in
respect of which the cespondent No. 1 vide its letter No.’ SO(Policy) G&AD/1-
172020 dawg «l Peshawar the June 06th, 2023 directed the respondent No 3
(Directowiige 'f Flementary & Secondiry Fducation) that Ruté 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appuintment, Promotion and Transfer} ftules, 1989
has been deleted vide notification dated 06-08-2020 and ,[therefore, no provision
exists to decline or forgo promotion and it is obligatary upnn every civil servant to
sceept promation under every condition.

Copy of Impugned Letter dated june Dédi. 2023 Is attached as Annexure €

“

That thereafter the meeting ‘wa§ also held in the office of Additional Secretary
istablishment on 06-07-2023 In which it was decided to examine the cast properly
and submit a scif-contained/ consolidated case for onward submission to the
Establishment Department for further necessary action.

Copy of Minutes of Mecting dated 06-07-2023 is attached as Anpexure D

That the Respondent No.3 i-c. Directorate of Elementary & Sccondary Education
Rhybor I'Ikl‘ltt.lllk.l‘lwa also wrote a letter to,the office of Establishment &
Administrative Department vide No :SO{Primary-M} E&SED/2-2/Appointment
Rule/2023 dated 23-08-2023 t reconsider the amendment made in Khyber

R P
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R Pakhtunkhwa Civil Servants {Appointment, Prometion and Transfer) Rules 1989 as
it had negatively affected a targe number.of teachers and especially female teachers.
Copy of l.ctter dated. 23-08-2023 is attached as Anngxure E . ’ ’ ..

Y.  That the frespondcnt vide fts letter dated 07th of Scptember 2023 directed the,
Directorate ‘of Elementary & Secondary Education Khyber Pakhtunkhwa that
nceessagy putdance has already been provided to the department and therefore no
provision exists to decline or forgo promotion and those teachers who do not
comply with the promotion order of the competent authnrlty or try to evade : :
promution through different means shall be procceded " under the Khyber .
Pakhtunkbwa Civil Servant {Efficiency & Discipline) Rules, 2011,

Copy of Impugned letter dated 07-09-2023 is attached as Annexurg F _ -

10. ‘That the petitioner feeling aggnevcd Rled Representation to the respondents in
“person, and alse” approached to respondents through APTA President but the %
prievances of the appellant have not so far heen'redressed. ‘
Capy of Representation against the said notification §s annexed as Annexure G & H

I

11.  ‘That fecling appricved from the Jetters dated 06-06-2023 and 07-09-2623 and tie
detetion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Scrvants -{Appointment,
Promotion and ‘U'ransfer) Rules, 1989; the petitioners filed this Hence, the Instant

- service appeal is filed an the follnwmb grounds -

GROUNDS:-

a. That ilSl[ll.I' various judgments it is established and settled principle that executive
nunhmtmus cannot be given retrospective effect A valid Notification which confers
rights is always applicable with prospective effect, ‘however, if an amcndment
nutification, that adversely eflfects the Interests of the employces or causes
isadvantage to the emplayee 'is not tepable in the cyes of law. The notification/
guidance doted 06/08/2020 06/06/2023 are liable to be set-aside.

. - h. that there are no terms and condilions of service mentioned in the appointment
' order of the appetlant whereln, availing -of promotion is mandatory. it is further
‘ submitted that employees in the past, have foregone their promotion along with

their posting. It is submitted that when domestic and ather personal issucs do not

permit the cmployces/apgellant to avall the pro[notinn arder and in that case, the

) . cmployces who foregone their prumotion were allowed not ta avail the promotion,

tar a perivd or 04 years and on second refusal the employees were permanently
debarred from availing the facility of promation during their entire.service. Hence
the empleyees himself/herself forebear agonics of foregoing their promotions, As a
result, junior to the appellant accurdinb to the order of senfority cum fitness are

v . gronted prnmnrmn to next rank.
"« ‘Thatas puer Civil bcrvant Iaws promotion is a kind of appointment which is always . y
optional to get prumutlon or not, hence the impuigned natification is void, illegal‘and \
Yo ) against the'law and the same to the cmnt of the appcilan; is Hable to bcsct-aslde. :
- . Phat it is further submlm.d ‘that on account of grant of promotion, some employcr:s ‘ "

who are suffering from severe medical ailment or facing acute domestic issues
cannot .waii promatiun with'transfer. in uther arcas, therefore, no employee can be
cnmpullw to,accept the promotiosn compulsorily, which is not beneficial to the
- ’ empluycc but if an empléyee does nat avail and get benefit of her promotion it must !
Cn s be aptionat for the employees as to whether to avall or farego the benefits. Any i
N pramotion withéut willingness of emplayee is Hlegal and lable to be setaside,

1
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agamst the fundamental prmc:ples of natural justlee.
It is. further prayed that no penal action as proposed and
_ euvssagpd in letter dated 06!06!2023 may be declared as
unlawtut, sllegal and w:thout havmg any Iegal effect.
3 i,

Any other rellef whlch this henerahle Tnhunal deems’ f't'-
and proper _in the c:rcumstances ‘of ‘the- case, ‘may also be
Qranted to the appellant. : -»h‘);% .

- SR : "o - Appelfant /}

3 AVFIDAVIT:.

That nnn—avmlmg of promotion and furegomg thereofl does ‘not cause toas to the" '
-poverniment exchequer dnd jn corisequence of fnregoing promotiun -pave way ta the.

next employee in 5u1m||ty. asplrmb for prometion could br.- promoted.

That- the mpugnnd promntmn Nnt:f‘mtlun dnted 06/08/2020 commumcated on
16/06/2023 is perverse, dlscnmlnatury, against the law, pungent and is a blunt

blow of hammer on the rights‘of the appeliant. Itis not out of place to mention here . -

that the-appellant are teachers and have to look after thair chlldren as well as ailing
. dependent family. members andin these circumstances-in the | presence of impugned

Nut:Fcauun dated 06708 /2023 cnmmumcarcd on 06/06/23 wuuld nat be.able to"
-serve in the department and which ‘shall amount to thr.- Snatching of brcacl and.

hutter of t]w poor umpluyees

It is, therefore, hurnblyxprayed that on’ the acceptance of
the instant. Service Appéai' the lmpugned Notlf'catlon bearmg_,:”_

Nu. SO (POLICY) E&D!1-3J‘2020 DATED, 05f08!2020 communlcated
to Respondent ‘No.2 by Respondent NO.1, vide letter’ r.lated

06/06/2U23} ‘may please be declared and. ordered to be. struck:

down bemg Vold Ultra vires t& the Constltutmn of Paklstan am:l

dost of .my lmuwlml;,e and beliel and
uothing has. been conctaled thl.'rt.'in
irom this llonumah]e Court. ¢

epunént

i, (_l‘hc' appellant)’ soleinnty ‘(.lcc]are‘h
* 1 tha  the Teontents  of  Tforegoing
. d]}]lllmtmn -u-e trige and, correct to the |

Through
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

C.M No _—-P of 2024

InRefto ’
Service Appeal No_____ 2024 -
.‘4‘54" VIR PT-VY,
* VERSUS:

- Secretary to Government of Ktiyber Pakhtunkhwa, & others

' APPLICATION FOR SUSPENSION OF IMPUGNED NOTIFICATION
BEARING ‘NO. 50 [PDI.ICY) B&D/1-3/2020 ‘DATED" 06/03/2020 :
COMMUNICATED TO RESPONDENT NO.2 BY RﬁPONDBNT NO.1, VIDE

- LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL OF CASE IN
HAND,

N

Respettful]y Submitted:-

e That the instant applh:ation may be treated as part and parcel of service appeal of
the appellant

2. That the appellant has brought a good prima facie case and balance of convenience
also les in favnr of the appellant. “

3. ‘That there is Iikelibnod success of the appeﬂant in the lls. And if the notiﬁcatlon
bearing No. So ['Pulicy) B&D/l 3/2020 ; Dated - 06/08/2020 communicited to
" "Respondent No.2 by Respondent No.l, Vide Letter Dated 06/06/2023 is not
* suspended the appellant wou!d suﬂ‘er irreparable Ioss. .

4" That valuable rights of the appellant is lnvolved in the case.

In view of the reasons, 1t {5 humbly requested that the notification bearing No. So
- {Policy) E&D/1-3/2020 dated 06/08/2020, -communicated to Respondent No.2 by
‘Respondent No.1, Vide Letter Dated 06/06/2023 may kindly be suspended tll the final

disposal of the maln appeal ln hand. W

Appellant,

AFFIDAVIT - " Through

t [the appellant} do hereby sclemnly |
stated on oath that the contents of
foregoing applicatlon are true and
correct to the best of my knowledge
and belief and nothlng has been
concealed  therein this Honorab! .
Court. . . -

Muhammad Muazzam Butt
Advocate Supreme Court

Muhammad Adee! Butt
Advocate High Court '

Deponent

%
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- F . . o Gnvanmmsm OF
e . - C KHYBER PAKHTUNKHWA
ESTABL!SHMENT DEPARTMENT
{REGLILAT[CIN wmej
. "+ . NOTFICATION S '
i : . ‘Da’te‘d Pe‘sha‘wﬁr thefus';(nsfzneo .

In exercise of the powers i:nnferred bv section 26 of the Pakhtunkhwa Clull Sewants Act, 1973(Khyber
Pakhtunkhwa Act No XVIH] the chief Minister af. Khyher Pakhtunkhwa is pleased to direct that in the
" Khyber | Pakhtunkhwa Civil Servants [Appmntment Promot[nn and. Transfer) Rules 1989, the iulinwmg
further amendment sHalI be made, narth}' e
. St - S QMENDMENT'
~ . - -
In rute 7, suh-ruler IS} shall be deleted

- , e

CHIEF SECRETAR\'
GOVERNMENT OF.THE KHYBER PAKHTUNKHWA

A R

. {ANDS): & EVEN DATE -

Copy.is forwarded to -

- 1, Addltmnal Chief Secretary, Govtof Khvber Pakhtunkhwa. Planmng & Development Department}
2. The Senior Member Board of Revenue, Khyber, Palihtunkhwa. ; ) i
3. AltAdministrative Secreraries to Govt of Khyber Pakhtunkhwa. ' o . .
4. The Principal Secretary to Gnvernnr, Khyber Pakhtunkhwa. s :
5. The Principal Secretary 1o Chief Mlmster, Khyber Pakhtunkhwa. ,
&. AllDivisional Cummlssloners in Khvher Pakhtunkhwa. : SRS L
7. All Heads of Attached Departments in Khyber Pakhtunkhwa i B
B. All AutnnomuuslSeml Autunomous Bod:es in Kh\rl:ler Pakhtunkhwa
8. All Deputy ( Commisswners in Khyber Pakhlunkhwa. T . T
10. The Registrar, Peshnwar High, Court Peshawar .
11. The Reglstrar; Khyber Pakhtunkhwa Semce:r ribunal Peshawar Coa
i2. The: Secretan,r, Khyber Pakhtunkhwa Puhlu: Service Commissian, Peshawar -
13. The Deputv Director (T}, EEA Departmen_ UEE
14. Al Section Ofﬁcers in Establlshment & Admlnlstraticm, Department

+ ‘ 15 The, Section, Ofﬁ:er { Admm), Al:lmmlstratlan Department wlth the request to arrange 20 gazette
: .. copies. L . . ' .
| 16. The Caretaker, Admimstratmn Deparrment —_ : o - : '

‘ : . S - {WARDAHLAT]F . L
. _ . _ ) co g DEPUTYSECRETARY{ Ducvl : ‘

te o 7 . . .

KL L ‘ . ~
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Subfoct: GUIDANLE REGARDING DELETSON OF RULE 7{S} IN THE KHYSER
: PAKHTUNICHWA CIVIL SERVANTS ;npmmnm, PROMOTION
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s . Duted Peshawar. Lhc Seplcmhur 07, 2()33 ‘
-7 - The Secretary o Govemment of Kh_ybar Pnkhlunkhwa, ‘
. ' ' _ mwﬂ-ﬁ!an'&SLLundnr) Educnunn Dcp.ul:m..nl. L

S_ubjcr.-l: .

o um dtrccll::d
"Mppmmmenbf{ulcﬂb‘?
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_;;-:::: ) ’ . Yy 4 -
o : ‘ _ - ‘
/
. Endsl Ol' even  Na & I.lnli!
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. C 3 l‘b u D-.puw Sn.cruu:)t{l‘ulu:yj C.'ilnbilsllml:nl D-.pnnmcnt
._.,—-l."'.-— - . ) - .;_'___ ' .*' RO L I' vl ﬂ: " I
“:, g . ‘
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" Yours faithfully,

' GOVERNMENT OF K.HYBER PMH—.ITUNKI—I’WA B
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No. SO(Policy)E&AD/- -312020
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‘:. ! ~ . e ) ‘. }‘ . . -
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o f.":.-' . The Secretnry_ru qucmmantnf Iaurbc;l’nkhmrdmwa. ) : - : 1

c

l':} ’ : E Elamnnmry p: Sa:unda'l'y Edumunn Dcpnrtmanh o - . . .l f
“ N R Subject: - cumnﬂca REGARDING DELETION.OP. NULE 7(S} (N THE . ~
. . . I(HYBER PAICI-ITUNKHW& CIVILS-IW\N'I‘S {ﬁPPDIN‘l‘MEN’I’. . N ) )
- [ * " - PROMOTION AND TRANSFER) RULES, 1989, : S . . -
N \_ . : Deor Sir. ) PR - -
. Y - - " ’.I ‘ P . . . - . A
. ’ t am directed to rofor to your.jntter'No, SU[Pﬁmary-M)fE&SED/Z- 2/Appgintment-
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’ - " Yours fithfully,
o . Y .
| Cade 4 ¥7 . Ssectioh Officer (Palicy) ' - :
: Enﬂsa.QL:.nn.N.n.&.ﬂnm .
! Copy fnrwnrdﬁ" to g wvc . e : . : .

‘I © ° 1.PStoSpocial Sul:remry [Rng]. Estahllshrnent Depnmnenr..
- “[LR5 2 pA tn Additional Secretary (Reg-H), Estiblishment Deparbment

Ry 3, PS o Deputy Sacretary [Pullcy}. ESEhIIshmEnt Dopartment - o ‘ ’ )
- . - : - L.
( .
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b Ill'\f\Q)\\uQ_
To, ..
1) Seccretary to Government of Khiyber Pakhtunkhwa, Establishment Department,
Civil Secretariat, Peshawar : . .
2} Sccretary to Government of Khyher Pakhtunkhwa, Elementary and Sccondary
Education Department, Civil Secretariat, 'eshawar
1) Nirector Flementary and Secondary Education Department

DLEETED - . X
Sir/ Madam:- ' . . "t .
Your llpnorable authority promulgated Notificatioh No. 50 {Policy) E&AD/1
172020, dated ;06/08/2020, communicated to Klementary & Secondary Education vide
letter dated DBY0R/23 wlicrGin it has been made mandatory to the employees to avall the
prnatioa, otherwvise, disciplinary action shall be mken against the employces. That, as per
noulication No. SI¥ (Policy) /iDAD/1- 372020 dated 06/08/2020, the right of forcpoing off
promuotion was withdrown and the Covernment of Khyber Palthtunkhwa Establishment
Bepartnment (Regulation Wing) deleted Rule 7(5} in the Civil Servants (Appointment,
Prinnotion and Transfer) Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-0H-2020. That the Directorate of Elementary & Secondary Education Khyber
Fakhiunkiiwa Peshawar asked for guidance regarding deletion of Rule 7(5) in KKhyber
takhiunkhwa Civil Servants (Appointment, Promation and Transfer) Rules, 1989 in respect
ol which the Establishiment Departiment vide its letter No. SO.(Policy) E&AD/1- 372020
dated Peshawar the June 06th, 2023 directed the Directorate of Elementary & Secondary
Education that Rule 7(5) in the Khyber Pakhtunkhwa Civil Scrvants (Appointment,
#romotion and ‘Transfer} Rules, 1989 has been deleted vide notification dated 06-08-2020
and therefore, no provision exists to dectine or forgo pramotion and It Is abligatory upon
every civil servant to accept prometiun under cvery condition. ‘Yhat Directorate of
Elementary & Sccondary liducation Khyber Pakhtunkhwa also wrote a letter to the office of
Estabiishment & Administrative Ocpartment vide No SO(Primary-M) LE&SED/2-
2/Appuintment Rule/2023 dated 23-08-2023 to reconsider the amendment made in
Khyvhier I'akhtunkhwa Civil Servants (Appointment, Promotion and Transfer} Rules, 1989
as it Jawd negatively affected a large number of teachers and especially female teachers. In
the;meanwhile, the department vide its.letter dated 07th of September 2023 directed the
Directorite of Elementary & Secondary LEducation Khyber Pakhtunkhwa that necessary
puidance has already been provided to the department and thercfore no provision.exists to
decline or forge promotion and those teachers who do not comply with the premotion
ortler of the competdnt autharity or try to cvade promotion through different means shall

2

,.he praceeded under the Khiyber Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules,

2000,

It is, therefore, humbly prayed that on the acceptance of
the instant representation; the Notification bearing No. SO (POLICY)
E&DI1-3 1-20720 DATED 06/08/2020, communicated to vide letter dated
06/06/2023, may please be declared and ordered to be struck down
being Void, Ultr‘f: vires to the Constitution of Pakistan and against the
fundamentatgrinciples of natural justice.

Datest . ___f0_J2024 ‘ W ‘
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.. . BEFOKE 'ﬁHESE—-’RV‘iCE*TR}[B-UNAL-PEsHAWAR
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1;\1."
lMLQH'MAMMJ S .
'QBD ) “Appellant -
/" . Vm sus ) . =
. i . ' : . s .
Government of KP & others S .
' " . Respondents 4

| {the Appellant) .

do Ilergpy-'appbiﬁt_'nlui retain

ASSAD HMAD'SIDDIQUI A

- CIATES OF MUAZZAM LAW FIl |
to act and appc.nr for me in.the qbove Smt 'lnd on my ! bchalr to. conduct and pr usu:ute (or
defuud] the ‘saing and all proceedmgs that may be. tal:en in respect u!’ any petition '
canneeted with the same of any d(.cree or nrder pa‘;sed thercln and nppllcatluns for review
ta file and ubla:n return of docuients,. and lu rcpr(.sent me/uq and to take. al! ficcessary

’.

stcpa on my/am hehalf:n the above mal.tcr ) L : v
- |
Lawree lar al.ll_ly all acts dmm liy the afuresatd Ad\rncate in purauance of thls Aulemty

APFELLANT

ACCEPTED.
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