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eal No. _ 1777< /2024 S r—,'?

3
The appeal presented today by Mr. Muhammad
Mauzzam Butt Advocate. 1t is fixed for preliminary hearing

before Single Behch at Peshawar on | 1.10.2024. Parcha Peshi-

givcﬁ to counsel for the appellant.

By order of the Chairman .
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' BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

In Reftt; ' . )
ServlceAppeafly‘o /7 qg /2024

Mohammad Arshad Khan'son of Shahbaz Khan, SPST (BPS-14)
Near TB Hospltal'Baglt‘tiada. Mohallah l;iranabad..Mardan- '

................. .Appel]ant
VERSUS

1) Secretary to Government of Khyber Pakhtunkhwa, Establrshment Department, Civil
Secretariat, Peshawar _

2) Secretary to Government of Khybér Pakhtunkhwa, Elementary and Secondary

Educaton Department. Civll Secretariat, Peshawar '

-.

3)- Dlrector Elementary and Semndary Education Department. Civil Secretarlat Near
MPA Hostel, Peshawar .

.......Res_pondents

RESPECT FULLY SHEWETH

1, That the Respondents Department appolnted the. Appellant as Senior anary
School Teacher.

Copy of Appointment letter is annexed as Annexnne_a
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That as. per Rhyb':.r Pakhtunkhwa (Appointment/-Promotdon/ Transfer) Rules,
,1589, as well as:in other sister services of the other Provinces and -Federation as -
we!l avalllng of pramotion by the cmployees is always optional and the employees

as a matter of right may avalil or fnrc;';n their promotion a_nd the next em_ployee in .

senjority list is ta be promoted.

That same employecs speclﬁcnlly have foregone their promotion as rhey could not
serve In the arcas where there is no facllity of accommodation and no houses of

- their elders are available to laok after them in far-ﬂung and solitary mounmtinous

* hard arcas, and as.per Sectlon 25 of per KP Civil Servant Act, 1973, rules to the
exient of terins and condition is ramed by the Chief Minister.and such- promotion.
rules arc not made appl:cabie with retrospective, efﬁ:ct. The rules framed are
publishcd in the Gaxette notification and part and parcel of KP Civil Servant
Appaintment, Tronsfer and Promotion Rulns 1989, -

‘That Government of K.P without fn]lowing the rules. pnsition mcnunned in Para 6
above promulgated Notificaton No. SO (Policy)- EZAD/1 3/2020, dated
06108/2020 communicated to Respondent No.2 vide-letter dated 06/06/23

wherefait has been made mandatory to the employecs -to avall the promaotion, e

nthnrwlsc. disciplinary action shall be takcn against thc cmp!oyecs. The impugned
Notlfr.ltion is reproduccd as under:- - < "
!

R R "Furthcrmore, those nﬂ'cers/ufﬂ::lals who do not
comply with promotion order of the cumpete_nt authority |
or try to 'evade promotion through different means sha)l
“be.proceeded against under Khyber Palchtunkhwa Civil
Servants [Efﬁclency Discipline) Rules, 2011, please

.
H

That as pcr notlf‘catiun No. 5D {Policy) /EDI\D/I- 3/2020 dated 06/08/2020 I:hn

* ‘right_of forcgolng ‘of promotion was withdrawn and the Government of Khyber -

Pakhtunkhwa ¥smblishment Dcparl:mcnt {Regutation: Wing) deleted Rulé 7(5) in*
the Civil “Sérvants (Appointment, - Promotion and :‘Transfer) Rules, 1989 vide
nolification no' soR-vI {E & AD)/1-2/2020 dated 06-08-2020. .. )

Copy ul'!mpugncd notification No. SD (Policy) EV AD/I 3/2020 dated 06/08{2020

isattached ds Annexurs B~ -

l‘hnt thc Dircctorate of [Ilemenrary & Secundnry Educal:lun Khyber Palhtunkhwa
I’cshawar asked 2 for guidance. regarding deletion - uf "Rule 7{8) in Khyber
Palthtunkhwa Civil Servants (Appointment, Pramotion and Transfer) Rules; 1989 In
rr.'sner.t of which the respondent No..1 vide its letter No. . S0(Policy) E&AD/1-
3/2020 dated - Peshawar the june, 06th, 2023 dirceted, the respondent No 3
El)lrcctumtc af. I.lcmcnmry & Sec.uncl;nry I dumt!on) that Rule 7(S) in the Khyber
-Pakhtunkhwa Civil"Servants” [Appuintmt:nl. Promotion and Transfer) Rules, 1989
hgs been deleted vide notification dated 06-08-2020 and' thcreforc. no provision -
exists to dedine or fnrgu prometion and 1 is nhligatnry upon every civil servant to
* accept promotion inder every condidon. |

Copy of I'r"pugncd loteer, dated Juric 06th, 2023 Is atmched as Annexure €

That thervaiter the ‘meeting’ was alsu held in the office of Additional Secretary

. lstablishment on 06-07-2023 in whlch it was decided to examine the case properly

and submit a seif—contalned/ consolidated: case for onward. submission to the
Establishment Department for further necessary actlon, © ¢
f‘upy nfM}hutes uf Meeting dated 06-07-2023 Is dttached as &ungzmm_g

b
That the Rei'pandcnt No.3 - Dlrcctumtc of Llemcm:ary & Secondary | dur:atlnn
hhybcr\j’ tunkhwa also- Jwrote a lotter to the office of I.‘stabllshmcnt &

.~ Administrative’ Dcpartmcnt vide No SD[I’rImary—M} LE&SED/2- Z/Appulntmcnt

Role/2023° datcd 23-08-2023 to reconsider the amendment made in Khyber -

. ;s . . - - AT . . Wy Y kel
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- _' Pakhtunkhwa CMI ServanL's [Appolntment. Prumet!un end '1 ransl'er] Rules, 1989 as .
. it had negntiw.ly affected-a’ Iarge number of :eachers and especially female teachers.

) _‘: A Copy uf butter dated 23-08—2023 15 attnl:hed as &nnmne_ﬁ

9. 'Ihut l:he respondent vide' its, Ictter del:éd 07th; of Sepnemher '2023 directed the
IJlrel:mrate -of” Llemenmry & Seenndary Edueatinn > Khyber " Pakhtunkhwa that
neeessary guidanee has’ already -been provided, 10+ the department and therefore no
prnvls!pn cxists to- decline. or t‘urgn promodnn end those teachers who do not °

S cqmply with’ the promotiun qrdc.r of-the comperent nuthnrity or try ‘to evade

.. promolion, thruugh “different “tcans “shall.. ba ~proceedéd . under the - Khyber

"8 Pakhrunkhwa Civil'Servant: [I‘.‘I'ﬂeiency & Distipling) Rules, 2011.
Cupypf ln.pugrfedfletter dated 07-0‘3‘ 2023 js attached as &nnexm:g_E

-----

‘\" 10

;,rievance.s of‘the  appellant. havénotso.  faf heen redressed. .
Copy uf!lepresentation egainst the snld nntiﬁeatlun ls annexed as Annexure G &H

. 'l

11 ~‘!hnl: feeh‘ng aggrteved from the Ierters deted 06—06-2023 and 07-09-2023 and the

dcleuon of Ruid 7(5).%n the. Khyber: Pakhmnkhwa CIvlt’Servants (Appointment, -

- That the pet!nuner feellng aggneyed ﬁled Representadnn to the respondems in -
.persan; and. dlso approached to.. nespondents through AL’TA Pres:dent but the

i

I’mmnden.a d Transfer): Rulgs, 1989; the petitloners ﬁled this Hence. the instant ., ‘

~Kervice appea! is filed:on- the fullnwlng gmunds S )

. . GROUNDS:?— v .“ . : _' _.:.‘. _:_'.-_ _"._‘ .- .. "_ _.: LI .‘.4. ;:‘-:

R R Rt ..-‘;:'-- - ..
.t L e I Cow TR

a. Ihnt as; per vanuus ]udaments itds: estahllshecl end sel:tled prlnciple that exccutive -

nunﬁcatmns canitht be:given retrospective e!'fect. A valid‘NutiF tation which-confers

n;,hts Is, nlways ‘applicable’ wimnpmspectlve effect, "however, If an- -amendment

" notification. that “adversely "effects ‘the <interests. of the: employees -ar causes -~ o

dmdvnntqge'to the emplayee-is 'nnt tenehle in:the:eyes of law: “The nntiﬁcntlun/ )
guldanee dntcd 06/08[2020 063'06/2023 are liable to be set-aside. '

h. 'lha:*there are pe terrns amd cond!upns ef sengice menﬂnned ln the appointment
. order-of die: -appeliant whereln avai!ing of promotion-i$-mandatory. It is further

suhmi;ted that.employees’ in the pnsr.ehave furegune'thelr promation along with. -

lheir _posting, It is submitted that when dmnestlc -and-other. persenal ‘issucs Ho. not ; . !

_.nermit the emplayces/appellant: te«nvnll the.pmmndon arder and’in that case, the

embleycu. who forcgone their pramotion. were' “allowed -not.to-avail the pmmannn L

" 'for a p rlud or-04 years and on-second’ refusal, the, empleyees were, bermanently
~debarrgd from® nvailing the fadlfty of | promot!'un during their em:lre ‘service, Hence
‘Lhe em Inyees himsclf/herself forebear agonies:of. fnreglﬂng th_eir promntions Asa

rf.sulb. unior, ko the-eppellant aeeurding to, the\nrder qfscnlurity cum. f‘tness are

grante promot!nntonextrank. o e T

.\ e o

- ‘lhar as pur Cwil Servant Iaws, prnmud’un is akind’ ofappointment which is always ;

.xaptional to get prusmotion or not, hence'the’ impugned.notification s void, lllegal and ~

. agmnsl: the Iaw and the.sarne to the, cxl:ent ul'rhe appellant isIfible to be set—aside.

'_ l| T Ihn[ it; is ‘further. :,ubrnitted :hat nn*acmunl! or grant uf“promumn. some employees '
whn arp: suﬂ'erfng frorrr severe medicnl allmenl -or. facinglacute :domestic Issues

* gghnot avajl promntion with transl'er in olher areas therefnre. no. -employce can be .-
eumpell:,d 'to -accept; the prnmetlnn cumpu[senly which:is : ‘nat-beneficial to the- -
1 ernpleyee hut ifan employee does nuravail and get beneﬁt ef her.prnmpriun it must .

‘he: uptinnal -for -the emplnyeee as.to-whether, to-avail:or. forego the bencfits. Any
promntiun w:theut wil!lngness ofemp!nyec is llleg,nl and- llnhle m be'setnside.

0, -

e

- E EAPL
\ +
L.
(.
~ b
[4 .
1
- .\,‘:
-
4
St
Ny
’,
-
L
e
'J
l .
~ . “ba
>
-
F]
A
-
PR
-
o .
¢
-

b




EIY 1

¢ That non-availing of j:romotior‘i and foregoing thercof does not can'sc loss to the,
government exchequer and In eonsequence of foregoing | promotion, pave way to the

. acd proper in the! c:rcumstances of

4
»
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next empluyee In senjority, aspiring for promotiun could bé pmmuted

That l:hp. lmpugncd promotion Nunrmﬁun dated 05{08/2020 mmmuaimu:d on
-‘06{06)' 023 is perversce, discriminatory, against the law, pungent ami is a blunt

blow affhammer on the rights of the appcllant it is not out of place'to ‘mention here

that the appeliant are-teachers and- have to look after their children as weli as afltng

dependent family members and in thest circumstances.in the presence of Impugned.

Notification-dated 06708 /2023 communicated on 06/06/23 would not be able to

- serve in the department and which shal) nmnunt to. the snau:hlng of brcad and

v

huttcr of the poor cmployees

.-

It is, therefore,. humbly prayed ‘that . on the acceptance cf

the instant Service Appeal, the- impugned Notiﬂcaticn bearing

No. SO (POLICY) E&D/1-3/2020 DATED 06!08!2020, commumcated
to Respondent No.2 by Respcndent. N0’1, vide’ 1etter dated

" 06/06/2023, may please be declared' and ordered. to: be struck

down being Vold, Vitra vires to the_t:onstituucn of Pakistan and
against the fundamental principles of natural justice.

It is further prayed that no penal action ac propcsed and
envisaged in letter dated 06!06!2023 may be declared as
unlawful megal and without having any legal effect.

Any other relief, whlch thls hunnrahlc Tnbunal deems Ft ;

e.ca e, may also. be

granted to the nppellant.

-y

AFFIDAVIT: A

.."

A I, {the appeilant) solemnly dedare
that the contunls  of forepoing |
application are true and correct to the
best of my knowledge and bellef and
nothing has bfen conceiled therein |
(rom this llenourable Courl

NS L_; . Deponent
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BEFORE THE SERVICE TR!BUNAL KHYBER PAKHTUNI{HUWA' =

. "EMNo __—P of 2024
In Reftu o o
Zo Semce Appeal No .- 2024

Mehamrnad Arshad Khan
" VERSUS’ .

Secretary to Gpvernment of -Khyhenl_?akllftﬁnlduér'a‘i & others - -

. APPLICATION  -FOR SUSPENSION OF- IMPUGNED _NOTIFICATION -
* - BEARING NO. SO. (POLICY) .E&D/1-3/2020:-DATED 06/08/2020,
: ~ COMMUNICATED TO RESPONDENT.NO.2.BY RESPONDENT ‘NO.1, VIDE
- LETTER DATED: 05/05/2023 TILL THE FINAL ‘DISPOSAL OF -CASE IN
HAND. . _

Respectfully ! Submitted"-

‘1. That the instant. appl:eatlon may be treated as part and parcel of . serwce appea] nf
the appellant. L
. _¢2-." That the appellant has: bruught a good prima facie case and balance of convemence
- alsoliesin favor uf the appellant.

3. That there is llkElll‘lOﬂl‘l success of the, appellant in the s, And if the. notification

: bearing No." So (Pu]n:y] E&D{l 3]202{} Dated 06/[}8/2020 comimunicated ' to

~ Respondent -No.2: by, Respenderlt No.l, Vlde Letter Dated 06/06/2023 is not
suspended the appel]ant weuld suffer lrreparable loss

41' .’That valuable rights of the appellant is mvelved'm the' case' '

In view of the reasons. itis ‘humbly requested that the notification bearing No. So -

. [Pohcy] E&D/1-3/2020 dated 06/ 08/2020,. commumcated to Respondent No.2 by
" Respondent No.1; Vide Letter Dated 06/06/2023 may ldndly be suspended till the final
dlsposal of the' main appeal in hand.

:Appellant

AFFIDAVIT - - : Through

L [the appellant] do herebv solemnlv _ _ o Muhamrnad Muazzam Butt
" stated on ~oath. that the contents of : Advoca Supreme Court
foregoing applimtlon are true and . ' ’ ) i

. correct to the best of my knowledge | A/ . SO
and belief .and nothing has been o ' Muhammad Adeel Butt

concealed thereln thls Honorabl ﬂ ’ - Advocate High Court
Court, M ’ - o

Deponent
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. } e S . GOVERNMENT OF -
" R - . KHYBER PAKHTUNKHWA ° -
. S esmeusumemmmnmem' :

o : o (REGULATIONWING} . = . -

R : NOTIFICATION . .~ - ' oo

 Dated Peshawar the, 06/08/2020

- In exercise of the powers conferred hy section 25 of the" Pakhtuukhwa Civil Sen.rants A:t 1973(Khyher
" pakhtunkhwa Act No XVIH) the chief Mlmster uf Khyber Pakhtunkhwa Is pleased to- dire:t that In the .
Khyber Pakhtunkhwa' Civil Servants {Appoantment Pramotiun and.Transfer} Rules 1989, the fnllawmg
furthar amendment shiall’ he made, namlel\?""f‘ T
S0 avgnpuENT

Inrule 7, siub-ruler (5} shall be deleted.

¢ = . ~

.. T P ' cmsssscamav

- o o : : - S ) “r GOVERNMENTDFTHE KHYBER PAKHTUNKHWA
’ . ]\Jn‘ . .

¢ '{ANDS}: & EVEN DATE

- Cop'.r is fnrwarded to -

1. Additlonal Chiéf Secretarv, Govt of Khvber Pakhtunkhwn. Planning & Development Department}
2. The Senir.-r Membar Board of Revenue, Khyber Pakhtunkhwa
3. Al Adm]nls:};ivé&ecretaries to Govt of Khyber Pakhtunkhwa.
_ 4, ~The Principa ecretary ta Governor, Khyber Pakhu.lnkhwa
5. The Principal Secretaw to Chief anister, lChyher Pakhtunkhwa.
6. All Divisiohal Cummissunners in Khvber Fakhtunkhwa. L
7. Al Heads of Attached Departments in Khyber Pakhtunkhwe.

N AIIAutonomous{Serm Autonumuus Bodlesln Khvber Pakhtunkhwa . .
8. All Deputy Cemmlss!oners ] Khyber Pakhtupkhwa. - : Y
10. The Reglstrar, Peshawar ngh Court, Peshawar.

11. The Registrar, Khiyber Pakbtunkhwa Service TRbusal, Peshawar

- 1. The Secretary, Khyber Pakhtunkhwa Pukilic 5ewlr:e Commiss!on;?esl‘;awar.
13. The Deputy Director (1T}, ERA Departmem.. .-
14. Al Section Ofﬁcers In Estahlishment & An:lmmistration. Department.

15, “The Section Dfﬂcer{ Admin), Admumstrab‘nn Department with the request:to arrange 20 gazerte :

copies. . ) _ ..
16. The Caretaker, Adn)lmstration Department. - ’ '

i ’ T

Lo ' _— " (WARDAH LATIF

_ | | S o o nepmsscaemav{duc'rl

-
T
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To,

hr\'r\mug -

1) " Secretary te Govérnment of Khyber P1ld1tunl-d1wa, Establlshment Deparl:ment.
Civil Secretariat, Peshawar

. 2) Sccretary to Government of Khyber Pakhtunkhwa, l‘.lumentary and Sccondary
“I’ducation Department, Civil Secretarlat, Peshawar

3} Director Eiementary and Secondary Education Department

SirfMadam-- . .

Your ilonorabte authority promulgatcd Notification ‘No. SO [Pulicy] l&AD/l
3/2020, dated 06/08/2020, communicated to Hlementary & Secondary Gducation vide
letier dated 06/05/27 wherein it has been made mandatory to the employees to avall the
promotivn, otherwise, d!sciplmary action shall be taken agalnst the employees. That, as per

, ,\;Jlnllrt ilion No. 51 (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregoing of

promotion was withdrawn and the Government of Khyber Pakhtunkhwa Establishment
Department (Regulation Wing) deleted Rule 7(S) in the Civil Servants (Appdintmerit,
Pramotion and ‘I'vansfer} Rules, 1989 vide notification no SOR-VI (E & AD)/1-2/2020 dated
06-08-2020. Thay the Directorate off Elementsry & Secondary Education- Khyber
Pakhtonkhwa Pu!\hamr asked for guidnncn regarding deletion of Rule 7(5) in Khyber

Pakhtunkhwa CivH Servants (Appointment, Promoticn and Traasfer} Rules, 1989 in respect

aof which the Establishment Department vide its letter No. SO.{Policy) E&AD/1- 3/2020
dated Peshawarsthe fune 06th, 2023 directed the Directorate of Elementary & Secondary
Educaton. that Ruie 7(S) in the Khyber Pakhtunkhwa  Civil Servants (Appointment,
Pramotion and Transfer) Rules, 1989 has been delcted vide notificaton dated 06-08-2020
andt therefore, no provision exists to decline or forge promotion and it is obligatary upon
every cvil servant to accept promotivn upder every condition.  That Dircctorate of
Elemoentary & Sccondary Education Khyber Pakhtunkhwa afso wrote a letter to the office of
Esithlishment & Administrative Department vide No  SO{Primary-M) E&SED/2-
2/Appuintment Rule/2023. dated 23-08-2023 to reconsider the amendment made in
Khybee Pakhtunkhwa' Civil Servants {Appointrhent, Promotion and Transfer) Rules, 1989
as it hud negatively affected 3 large number of teachers and especially female teachers. In
the meanwhile, the department vide its letter dated 07th of September 2023 directed the
tireclorate of Elementary & Sccondary Education Khyber Pakhtunkhwa that necessary
futdance has aiready been provided to the department and thercfore no provision. exists to

decline or forge promotion and those teachers who do not comply with the promation -

order of the competent authority or try to evade pronfotion through diiferent means shall

be proceeded vnder the l(hybcr Pakhtunkhwa Civil Scrvant {I H‘Icicncy & Discipline} Rules,

2011,

the instant: representatlon, the Notification heanng No. SO (POLICY)

E&D/M1M-3 1-2020 DATED 06108!2020 commumcated to vide !etter dated -

05!06!20231 may please be declared and ordered to be stmck down

being Void,| Ultra vires to the Constitution of Pakistan-apd against
fundamental prmclples of natural justice. W

Distesl ] /UJ_-/ZO'_Zf}_ et MUHAMMAD AistAD.R:H'AN

SoN OF

SPST.

it Is, therefore, humbly prayed that on the acceptance of

SHAHBAZ IKHAN
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