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The appeal of Mr. Abdullah Jan presented today

by Mr. Noor Muhammad Khattak Advocate, !t is fixed for

| preliminary hearing before Single Bench at Peshawar on

14.10.2024. Parcha Peshi given to counsel for the appellant.

By. order of the Chairman




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

MPigC  NO. !355 12024

Abdulth Jan VS GOVT OF KPK & OTHERS:

APPLICATION FOR FIXATION OF THE ABOVE TITLED CASE AT
PRINCIPAL SEAT, PESHAWAR.

Respectfully Sheweth:

1. That the above mentioned case is pending adjudication before this
Hon'ble Tribunal in which no date has been fixed so far.

2. That according to Ruie 5 of the Khyber Pakhtunkhwa Service Tribunal
Rules 1974, a Tribunal may hold its sittings at any place in Khyber
Pakhtunkhwa which would be convenient to the parties whose matters
are to be heard.

3.  That it is worth mentioning that the offices of all the respondents
concerned are at Peshawar and Peshawar is also convenient to the
appellant/applicant meaning thereby that Principal Seat would be
convenient to the parties concerned.

4, That any other ground will be raised at the time of arguments with the
permission of this Hon’ble court.

It is therefore prayed that on acceptance of this application
the case may please be fixed at principal seat Peshawar for the
Convenience of parties and best interest of justice.

Applicant
Dated: - #*_/ /2024 Through

NOOR MOHAMMAR KHATTAK
ADVOCATE SUPREME COURT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL _

PESHAWAR

'~ SERVICE A_P#EAL No. 1&55 -p/2024

Mr. Abduilah Jan, Ex-Senior Clerk (BPS 14)
GHS Ghazi Qilla, FR Bannu
A APPELLANT

VERSUS

1)  The Secretary (E&SE) Department Khyber Pakhtunkhwa,

Peshawar

S Y nJ, -

2) The Director Elementary & Secondary Education, Khyber

Pakhtunkhwa, Peshawar.

3) The District Education Officer (M) Bannu.

.................. RESPONDENTS

SERVICE APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TREBUNAL ACT, 1974 AGAINST
THE IMPUGNED ORDER DATED 09/09/2008, WHEREBY
MAJOR PENALTY OF RECOVERY OF LOSS TO ‘THE
GOVERNMENT __EXCHEQUER _AMOUNTING _TO _RS.
24,38,031/- HAS BEEN IMPOSED UPON THE APPELLANT
AND NOT TAKING ACTION ON THE DEPARTMENTAL
APPEAL OF THE APPELLANT WITHIN STIPULATED PERIOD
OF 90 DAYS.

Prayer.

That on acceptance of the instant service appeal, impugned
order dated 09/09/2008 may kindly be set aside to the extent of
recovery of loss to the Government excheguer amounting fo Rs.
24,38,031/- and the respondents may further be directed to

reimburse the amount recovered from appellant. Any other remedy
which this august Tribunal deem fit may also be awarded in favour |

of the appellant.




R/SHEWETH: - o
. Bnef facts g:wng rise to the present aggeal are*as
under - :
ON FACT S:

1. That the appellant while posted as Senior Clerk (BPS-14)
GHS Ghazi Qilla F.R Bannu was charged in FIR No 3 dated

' 17/03/2007 u/s 419/420/468/471 PPC/5 (2) PC Act of P.S
ACE Bann. Copy of FIR is attached as annexure....avareeees A

2. . That beside the said FIR, departmental proceedings were

also initiated against the appellant, whereafter major -

penaltles of (1) Compulsory retirement & (2) recovery of
~ loss to the Govt: exchequer amounting Rs. 24,38,031/-
“were imposed upon the " appellant  vide impugned
~ ‘notification dated 09/09/2008 Copy of impugned
notification dated 09/09/2008 is attached as annexure.....B |

3. That feelmg aggneved, the appellant ﬁled Service Appeal

~ No 562/2009 before the Khyber Pakhtunkhwa Service
~ Tribunal, which was dismissed vide judgment dated

- 09/02/2010 before conclusion of the criminal trial against

- the appellant upon- the same allegations, which was

initiated in the Anti~Corruption Court. Copy of judgment
dated 09/02/2010 is attached as annexure...c.veerersssns C

4. That the ibid judgment was challenged before Apex Court
of Pakistan vide C.P No 212-P/2010, which was dismissed
vide order dated 05/07/2011 being time barred. Copy of
order dated 05/07/2011 is attached as annexure.........,_..D |

5. That it is pertinent to rnentuon here that ‘upon
- recommendation of the Governor Khyber Pakhtunkhwa an
inquiry regarding the allegations against the appellant was
conducted by Governor's Inspection Team, whereby it was
recommended that the complaint against the appellant-has
no locus standi and therefore, unfounded and may be filed.
Copy of GIT Report is attached as anNeXuUre.ieesseseeessees E

6. That It is also worth mentlonmg here that the appellant was
also acquitted from the charges levelled against him by
competent court of taw 1.e. Additional Speoal Judge Antl-

”‘s
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Corruptlon Southern Region Headquarter at Bannu. Copy of

- ]udgment dated 14/07/2012 is attached as annexure....... F

10.

‘That the- complamant/Pakistan Traders (m -'the

aforementioned FIR) filed a Civil Suit against the appellant
for recovery of the above mentioned amount before the
Senior Civil Judge, Peshawar which was decreed against

- the Department and not against the appellant vide
~ judgment dated 24/01/2024 Copy of Judgment is attached

as BNNEXUMCussevssnsnnnsasnersassnnna R G

That it is worth mentioning here that before conclusion of

~ the aforementioned Civil Suit, the appellant reached to the
- age of superannuation, however, the respondent
- department . started recoveries from the pension of the

appellant. Copy of pensnon papers are attached as
annexure......__ ........... e H

That the appellant feeling aggrieved from the impugned
order to the extent of recoveries of Rs. 24,38,031/-, filed
departmental appeal/representation before the appellate
authority, but the same has not been responded till date.
Copy of departmental appeal is attached as
ANNEXUrCusvasrarsesncasanas rEreEreseraNsEeasEEEIAs AN N TR SRR RERRSRR SRR 1

That the appellant having no other officious remedy, hence . .

file the instant Service Appeal inter alia on the following
grounds:- -

Grounds:

.A.

That the impugned order to the extent of recoveries of Rs. *
24,38,031/ is against the law, facts, norms of natural justice
and materials on record, hence not tenable.

‘That under Article 38(e) of the Constitution of Pakistan
- 1973 state is bound to reduce disparity in the income and

earning of the individuals mcludmg persons in the various
service of Pak|stan -

| That the action of the department is illegal, unlawful and
- against the basic fundamental rights of the appellant.

A

That the appellant has been acquitted from the charges by

:-the competent trial court 6f law and also the recovery suit



Y-

‘against the appellant has been dismissed by the learned
civil court, in the circumstances the impugned order to the
| extent of recoveries of Rs. 24,38,031/- is illegal.

E. That the action and mactnon of the respondents are ba’sed
on malafide and arbltrary intentions, hence not tenable and
liable to be set aside.

F. That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore, most humbly prayed that the appeal
may kindly be accepted as prayed for.

: Sb it
Dated:- % _/09/2024 APPELLANT
: THROUGH: : | S
‘ - NOOR MUHAMMAD KHATTAK
ADVOCATE SUPREMEAQURT

WALEED ADIYAN

‘ _ KHANZAD GUL
CERTIFICATE: | ADVOCATES HI1GH COURT :
No such like appeal is pending or filed between the parties on the subject

matter before this Honorable Tribunal. - :

‘ Advo

"AFEIDAVIT .

I, Mr. Abdullah Jan, Ex-Senior Clerk (BPS-14) GHS Ghazi’
- Qilla, FR Bannu, do hereby solemnly affirm and declare on oath |
that the contents of this Service Appeal are true and correct to
the best of my knowledge and belief and that nothing has been

concealed from this Hon'ble Tribunal. ULyt
| ‘ DEPONENT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.,

SER_VICE ApPPEAL NO : /] 2024

MR. ABDULLAH JAN -~ V/S . Epu: DEPTT:

APPLICATION FOR RESTRAINING THE RESPONDENTS

FROM MAKING FURTHER RECOVERIES FROM THE

PENSION OF THE APPELLANT, TILL THE DISPOSAL OF

THE SERVICE APPEAL.
- R/SHEWETH: .
1- That the above-mentioned appeal along with this

Dated:- 3 /09/2024 - APPELLANT

. application has been filed before this august service
.. Tribunal in which no date has been fixed so far. .
2-

That appellant filed the above-mentioned service appeal
against the impugned order dated 09/09/2008, whereby
major penalty of recovery of loss to the government
exchequer amounting to rs. 24,38,031/- has been
imposed upon the appellant.

That all the three ingredients necessary for the stay is in
favor of the appellant.

That the impugned action of the respondents in utter
disregard of law and prevailing Rules on the subject. |

It is therefore, most humbly prayed that on
acceptance of this application, the respondents may

~ kindly be restrained from making further recoveries from -
the pension of the appellant, till the. dlsposal of the

instant service a eal
pp S

THROUGH:

NOOR MUHAMM i
~ ADVOCATE SUPREME COURT

AFFIDAVIT

I, Mr. Abdullah Jan, Ex-Semor Clerk (BPS-14) GHS Ghazi
Qilla, FR Bannu, do hereby solemnly affirm and declare on oath
that the contents of this application are true and correct to the
best of my knowledge and belief and that nothing has been
concealed from this Hon’ble Tnbunal DLy

DEPONENT

- & l} '-\
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G'OVERNﬁ!ENTOFNH'.EP
'ELE:’I!ENTARI’& SECONDARY ED'QC/FTIGN

" DEPARTMENT ;
. .o .t
* Dated Peshoway iy 09-09-2088,>4, =

r

NOTIFICATION, = - . - ‘
s . a : WHEREAS Mr' Abduligh Jan, Ex-Acc'oimta.nt olo,’ A:gen:y

charges mentioned in the Clarge Sheet' and Statemnent of Alltgations dated 14-01-2008,

2 ' AND WHEREAS Mr. Hukem, Khan, Ptincipaf (BS-20) RITE (Male) Thaha Malakang

was appointed as Inquiry Officer 1o conduct inguiry against the accused- pfﬁccrﬁ/pfficinl , for the- cﬁnrges:_- L

leveled diainst kim in accordance with the nifes, .

r

> - AND WHEREAS the Iiguiry Officer dfter hiviiig exainiried (e Chargés, evidénce of rocord

and éx;ilahaiinn of the accused 6‘fﬁccr has submitted the report. .

1

'R ) Canen WHEREAS o show, éouse watice was seived upon Mr. Abdullah Jan, Ex-Accouritant

. .3 o ﬂ ",
Edication Officer. Fr Bannw/Lakki {now Senior Cle::k'(BS-Id) GHS Ghazi Qilz ‘FR Bannu) wag
" progeeded against under the NWFP, Runoval from Servlee (Speciol Power). Ordinance, 2000 for the

o/o, Ageney Education Officer FR BAnnulLakki'(now Senibr Clerk (BS-14) GHS Ghazi QilaFRr Banny).

S . AND WHEREAS tﬁcCmnpcleulAulhority(CiliefMinistcr',NW!*‘I'P:),‘aflcr'."-

having considered the charges, evidence on the record, inquiry report, explanation of.
the accused officer is of the view that the charges against the officer have been proved.

.’

G- - NOw, T:HEREFOI{E, intxercise of the powers conlerred by the Nwfp, Removal from

impose major penaltics of (i) Confpulsory - retirement & (ij) Recovery of Josy o the Govemmant

. exchequer amounting to Rs: 24,33,03|/. upon Mr, Abdullah Jon, Ex-Accounting olo, Agency Education

Officer FR BAnowLgkk (now Scninr Clerk {BS-14) GHS Glizzi Qila FR dannu),

I - | SECERTARY ._
End S) 4-1200 ) ’ . . .
Copy forwardeg to: .-

- Accountant Genery |, NWFpP Peshawar,

2~ Secretary Administration FATA Peshavwar, '

3-. Specint Secrelary to Chief Minisier, NWFP Peshawag

A= The Divector Elementary & SE, NWFP, Peshaway,

3- -The Direcitor of Education (FATA) Peshawar. . ) N .

6. ‘Mr. Abduliah Jan, Ex-Accountant alo, Agency Educajion Officer FR BAnnwfLakki "
(now Senior Clerk (8S-14) GHS Ghaz QilaFr Bannu).

7. District Accounts Officer, D.1.Khaa.. .

31 PSto Chicl"Scl:rctary,-NWFP. Peshawar, . B -

9-  PSio Seerctary, E&SE Deptt: NWFP, * oo oot S

10- PA 1o Additiona] Scerctary, E&SE Depi: Nwrp, . | -

H- PA to Deputy Secretary (Admn), ELSE Deptt: NWFP,

12- Office order fife: I

(SYED 5 KHAN),

SECTION OFFICER (SCHOOLS). " .-




BFFORE THE N, W F.P. SL‘RVICE TR[BUNAL, PESHAWAR

APPEAL NO. 562/2009
Date of i 1nst1tut10n .. 09.02.2009 ‘_ |

| Dale of detlbmn . 09.022010
Abduliah Jan, Accountant B | . N. G ant
OfO ALEO.FR. Bzmnw’Lakl\l Mdrwat _ . - (Appellant)
c " - VFRSUS
1 'lhe Provmcml Government through Chief Secretary NWFP Peshawar
- 2. The Secretary (S&E), NWFP, Peshawar,
+ 3. The Director of Education FATA, NWFP, Peshawar. ..  (Respondents)

APPEAL U/S 4 OF THE SERVICE TRIBUNALS ACT 1974
AGAINST THE ORDER DATED 9.9.2008 WHEREBY MAIJOR
PENALTY OF COMPULSORY RETIREMENT WAS IMPOSED
ON_THE APPELLANT AND. AGAINST THE ORDER DATED
17.01.09 - WHEREBY_ THE DEPARTMENTAL APPEAL HAS

BEEN REJECTED.
M. Mulmmmad Asif Yousafzal ' -. . -
Advocale, . _ Torappellant..
Mr.Zahid Karim, A.G.P. o .~ For respondents
Mr.Qalandar Ali Khen, | = =~ " Chairman -
Mr.Suhan Mchmood Khattak, -~ | ' . Member
IUD(‘MI‘NT | |
QALANDAR ALI KHANlCHAlRMAN - M Abclullah Jan, appellant

\‘\lnlc. poslcd as Aeeountam in the office of Agency LdULdllOIl Ol!su.r l R

Bannw‘Lakkx ‘Marwat, was accused of mis-appropriation and causing loss to the

= tune of R524 26 029/- to. the Natmnal Exchequer He was served Wlih charge "

- sheet and statement of allegatlons to wluch he rephed in wntmg, and Mr I-lul\am '
Khan, Prmczpal Reglonal [nstitute of Teachers Educanon (Male) Malakand v Was
appomted as Inquiry Ofﬁcer by the Authonty i.e. the Chief Minister NWFP.LQ_JIG\

‘Inquiry Officer conducted inquiry and submitied his report, wherein, he

P- rec'dmmended the imposition of major penalty of reversion/demotion to the lower

|i.

grade;’pay scale on the appellant A final show cause notxce was also served on the
appellant but the Authorlty Il'l'lpOde the penalty of compulsory retnrement as well
- as recovery of the embezzled amount vide' unpugned order dated 9 9.2008, hence _

th:s ‘Ippcal mlcr—aha on the g g,lounds lhu llu, mqmry proceedings wue conduclul

v

S e
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in queslinnnaire form in violation of the rules; that no opportunity of per_isdnal
"hearing and defence was afforded to 'the appellant; that nvo peripd has becn
specxﬁed for the penalty, and, that the Authonty has m‘nposed ‘thé “penalty in
d:sregard of the recox;nmendanon of the Inquiry Ofﬁcerg-wnthout a fresh
_enhancement notice. B : A

2. The respondents appeared in rdspcmse to the notices and contested the
appeal by filing their wntten replies, wherem, they defended the 1mpugned action
on the ground that the penalty was 1mposed after fulﬁllment of all codal
formalities and proper inquiry. The respondents further contended that on ‘the.basis

. of alleganon of embezzlement of Gow.rnment money FlR has also been registered

agalnst the appellant

3, . We have heard arguments of the leamed counsel for the appellant and
learned AGP and have perused the record. ACCEEN
i-4°  The main questxons which fall for determmaunn in this appeal are whether

e appellant was mvolved in the alleged rms-appropnatlon/embezzlement of the
publlc money, whether departmental proceedmgs agamst him. were carried out in

accordance with law and the prescribed procedure and whether lhe penalties’

. imposed on him comme’nshrate with ‘the gravity ol' charges and arc in accordance

with law/rules.

5. ll 8 nol dltﬁcull 1o find answer ln ‘lhe question. of involveriient of the
:r:_;:‘ , appcllanl in the alleged mls-ap'pmpnauonfembezzlement of the public rnoney,
.hthe appellant himself 1n all his rephes to the show cause noncesand statement. ol 3
alleg,auons, admltted that as Accnuntant in the office of Agency Education
Officer, F.R Bannu/Lakki Marwat, during the penod m-questxon he withdrew the -
‘amount i June 2004 and kept the same in his custody in the shape of Bank Draﬁ.s

According to him, the Bank Drafis Were encashed and-the amoum was paid to the

‘ supplier/dealer before supply of the itetns, including.computer,s, diesel-generators




/.--

-

and furnitures, etc. He clearly admitted that the amount was nol deposiled in the

Government treasury when the items were not supplied; and, mstead the same
was paid to lhe suppller/dealer cven before’ the supply could be made, allegedly,
on the verbal directions of Director FATA Abdur Rauf and Assistant‘l.‘)fféét.br
P&D Gohar Din. He, however, miserably [ailed to produce an}lhiné.in black and
white showing such direc_;tions édming from the said two officers z.mc_! also could
not show the law/rules ot;liging him .lo comply wilh‘ vex_’ba! di}ecéiqns of his
superiors in the performance of his official duty. He-_.himself éncashed the Bank
| Drafts and allégedly paid the amount to the supplier/dealer before supply of ‘the‘
items;‘ but was unable to prove payr;nen,l to the supplier/dealer, Awhich led to.

litigation between the supplier/dealer and the Government and arrange'rhent of

‘ Ip‘gy_gngr}t of the.amount through ad(ytional grant.
6. . Allthe above facts, admitted by the appellant in writing, were sufficient to

‘Mead to the establishment of a case of mis-conduct against the appellant, but even

then .h¢ was subjected to proper dcpartmenta! proceedings under the NWFP

.JRemoval from Service (Special Powers) Ordinance, 2000 and served wnh charge .

* sheet and statement of allegations by the Authonty Le. the Chief Mlmster NWFP,
who aiso appointed Mr.Hukam Khan, Principal, Regional _Inst'itute of Teachers
Education (Male) Malakand as inquir_y Ofﬁcer‘. The Inquiry Officer conducted -
inquiry proceedings while associating .the-appeliant with the proceedings and
examining the releva‘m. persons through questionnaire as? well as. recording
stétemenl'of supplierfdea;ler ,iié' MIS Pak.Traders, Mardan:-Afier cxamining the
entire evidence before him, the Inquiry Officer arrived at the conclusion :lhat the

appellant was the main accused in the case, who failed to produce anything in his

defence, 'ralhcr he confessed his'guilt of bcing solely r‘esponsible For the alleged

m1s-appr0prldtlon/embczz.lemenl of the public money; mere.forc the Inquiry

Officer proposcd the imposition of major. penalty for in-efficiency and corruption, |

B A A B A R b S St A B AR L8 B R B C RO AR T P




albeit reversmn/demonon to lower gradelpay scale. The Autltonly however, .°“

the basxs of its assessment ol‘ the evidence and extent of mvolvement of the o

appellant decided to imposc the penalfy of. compulsory retirement from semce
and recovery of the mts-appropnated!em‘bezzled amount of Rs. 24, 38 03 l!— which
was conveyled to the appellant in the final show caus¢ notice. After reply of the
~ appellant to the final show cause nottce was found not satisfactory, the Authonty
imposed the proposed penalttes vide the impugned order dated 9.9.2008.
7. The appellant assatled the inquiry proceedtngs on the ground that the
_lnquit:y Ofﬁcer adopted the procedure of cnqumng on questtonnatre without
recording statements of the witnesses and prowdmg Opportumty to the appellant to

conduct cross-exammatlon on the Witnesses. Apart from the fact that statement of

the main Wwitness, namely supplterldealer was recorded in the presence of the .

i appellant and he had the opportumty of conducting cross-e)tamination on the
e

i *——""'/’"‘“_ witness, the Inquiry Officer could adopt any procedure mcludmg restonng 10 the

Lestionnaire formate, for ascertaining facts for arriving at a just conclusion with

/ﬁ)regard 1o. the guilt or othermse of the appeliant. Even otherwtse, the

‘) admission/confession of gutlt by the appellant in his wntten replies lefl nothing
" more for the Tnquiry Officer to establish charges against the appellant (2003
SCMR 367 (Supreme Court ofPaktstan)._ '

8. The appellant next questtoned the imposition of the penalty of compulsory
retiremen_t and recovery of the amount in-question against the recommeodatipos of
the Inquiry Officer, who had proposed the major penalty of revemonldemotiop to
lower gx_'adefpay scale Notwdhstandmg the recommendattons of the Inquiry

Officer, it was within the competence of the Authority 10 decide about the

quantum of pumshmentlpenalty in the ltght of evndence avadable and the extent of

involvement of the appeliant under section 3 of the NWEP Removal from Service

(Special Powers) Qrdinance. 7000 and the Authority did exercise the powers .




vested in him under the law and served the final show causc notice to that effect

on the appellant containing his decis'ion to iniposc the aforesaid ibcnalties on him. |
9. | The last and most forcelul objcclion of'thc appellant Was th_f: imposition -of
two nmor pcnolncs of compulsory tetirement from servxco and recovery of the
‘amount in- quesnon, but thl.‘l.i objection is also 1Il-founded in view of the fact that
the penalty of compulsory retlroment nnposed on the appellanl duc to h1s.n.115-
conduct/corrupt’ion, could not make good the loss causod to.the public exchequer,
which could only be compeosated througl‘i recovery of the amount in-question. As
such, the imposition of two peﬁaifios would not amount to double jeopardy; and a |
refer_e_oce in this coonoction can be made to the judgments reported as 2005 SCMR
1098 (Supfenie Court of.Pakistanj and 2007 IPL:C(C.S) 171.
10. Besides, an'appcol, on 'ghe basis of' same facts of ahothor ofﬁcial/co—accusod
in the case, namely, Muhammad Din Khan Mahsud, has been dismissed by s
_' T_ribimal vide judgment dated 01.06.2009 ‘(Apo_eal No. 4/2009 titled Muhammad
Din Khan Mahsud-vs-G ovefnment of NWEP and others).
1. ‘Cfoosequontly, finding no merit in.the appeal, the.same is dismissed with

- cosis.

- ANNOUNCED _ X
09.02.2010  (SULTANM (QALANDA
. M]:MBER *. _ CHAIRMAN
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C s . BEFORE THE NWFP SERVICE TRIBUNAL PESHAW - '
.. ’J‘ “ i B

'APPEAL NO. .5_5 2" .. _/09. _ /‘::aiw Hidermee 1'1

‘ Sarviod I rigsl__

- i
Giﬁf)’ :p}?JZf—-zc;" A2

. - /i

Mr. Abdullah Jan Accountant
0/0, A.E.O,FR- Bannu/takki Marwat

......................................

VERSUS .

‘ 1- - The Provincial Govt: Through Chief Secretary NWFP, Peshawiar.
{ // g s 2-  The Secretary of (S&E), NWFP, Peshawar. -
e ATH

s 3 Diecton of Ftvincstn [ TN i fof e,

F T e “..Respondents.
0l ol “"‘;‘(, SR . ‘
PSS S A | | |

APPEAL UNDER _SECTION-4 .OF THE
SERVICE TRIBUNALS ACT 1974 AGAINST
THE _ORDER DATED 9.9.08 WHEREBY
MAJOR _ PENALTY OF COMPULSORY
RETIREMENT WAS IMPOSED ON THE
APPELLANT 'AND AGAINST THE ORDER
DATED ~ 17.1.09 WHEREBY THE
DEPARTMENTAL _APPEAL HAS BEEN
REJECTED., :

Filsd uev-. PRAYER: .That on. acceptance . of .this appeal the.
. — ' impugned orders may be set aside and the
E A appellant ‘may be reinstated with all back
\v . - . . ‘
gl benefits*  ‘keeping in  view' the
recommendations of Inquiry Officer. Any
~ other remedy which this august Tribunal
-deems fit may also be awarded _in favour of

supmiticd to-da3 "~ the appellant.
fneds .

| @%EWETH:' | ‘_ | L

Y7 . . . oy
1- * That the appellant while working as Acctt: in the office of A.E.Q

2N/
2\ A FR-Bannu/Lakki -Marwat .was served . with charge sheet,
q_“if;,‘-‘% statement of allegations wherein' certain monetary ‘irreguiarities
T, % ) Bwere alleged against the appellant. The appellant submitted -
RC ' : ‘
5,
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_"‘.J » detail reply to the said alleg.ations' Copies of Charge sheet‘
. statement of allegatlons -and reply are attached as Annexure -
A, B, C.

: . --I{
- _ - . e
. 2= That the competent authority ordered the inquiry in the matter
.. and resultantly a regular inquiry was conducted and the inquiry
officer recommended penaity of REVERSION/DEMOTION for

the appellant. Copy of the inquiry Report. is "attached as
,Annexure D.

3-  That after the inquiry final show cause notice was issued to the
appellant-and to which the appellant filed detail reply proving
his innocence therein. Copies of notices and reply are attached
as Annexure ~ E & F.

4- That on 9.9.08 the penalty of compulsory retirement and
recovery was imposed upon the.appellant in disregard of the
recommendations of the inquiry officer. Copy of the order is

. attached as Annexure G.

5- That the appellan’_c filed appeal against the said order and the
same was rejected on 17.1.09. Hence the present appeal on
the follewing grounds amongst the others. Copies of appeal
and rejection.order are attached as Annexure~H &1.” -

* GROUNDS: .

A~ That the impugned orders are against the law, facts, natural
justice and materials on the records therefore not tenable and
: ~ liable to be set aside. :

B- That no chance of personal hearing and personal defense was
given to the appellant. Even the inquiry was conducted in
questionnaire form which is also violation of the rules. N

C- That no period has been specified for the imposed penalty
which is.the violation of the rules itself. -

D- That the appellant has not been awarded the punishment as
per recommendations of the inquiry officer ‘and in case of such
diversion form the recommendation, fresh enhancement notice

is must which has.not beep done in the present case.
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That the appellant can not be held quiity on the fault of the

~ other Officials.

"_That the appellant seeks permission to advance other grounds
- and proofs at the tome of hearing. :

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for

APPELLANT
ABLULAH TH

THROUGH: —Qﬁ“
- M.Ag YOUSAFZAT™

ADVOCATE

NOR MOHAMMAD KHATTAK

e e———— i e .
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IN llllﬂhlll'lll*l\ll* COURT OF PAKIST AN
~ {Appeliale Juusd:umn) '

I’ resent:

M, Justice Nasir-ul-Mulk
A I lmllu Tariq Parvez

Cl\’ll, Pl“'l I'T I()N N() 212 P OIF2010

(l)u appeal frem he ]udplnulh‘nnlu ied

00.02.2040 pussed by A AFR Soxvice Terbomnt,
Peshawar in Appeal No. 562 of 2010)

Abdullah Jan’ Cvs, The Provincial Govt. through
' - ' Chicl Secretary-KPK, Peshawar.
Forthe petitioner -+ . Haji Muhammad Zahir Shah, AOR.
. ) . . . . .,-I‘
Respondents 1. Not represented.
S v :
S Date of hearing : 05.07.201 1.

o ORDER | |
_._Nf\S]Il"l_]Lr"i\’] ULK, J. - This petition is barfed by 8 duys' _.

and the only reason given in the application for condonation of
the delay is the law and order situation in the area where the

petitioner resides. HMe hails from FR-Bannu and the reason given

~ for condonation of the delay is nol acceptable because the law

and 0['dcr si_lumion of the said arei is not as such o prevent the

.

'pulllmnu to have recouse 1o th. I-..!,al remedy. The pclltion is

frf piaizy -l - ﬂﬁd?/? o
f,ﬂ/ 7/"5, E;_/]'UG(S,_/

Certifiéd jo be true copy
« / .
Redls mr B

Supreme C8udfd of Piukistar -

ﬂz !’e.whqwm‘.
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GOVERNOR'S NSPECTION TEAM, NWFP

Cubr v l"‘-' \ U o'; X

mgumz INTO. P;LLEGED EMBEZZLEI-ENT OF RS.2.5 m:cm;e;wm | I e |

| 9uncunsr. OF compuvmns BY acmnc! EDUCATION OFFICE, | ‘@ '

| | | "')L.p 4//, . -,L.A/t’_” - B

\ntroduclion: | ' o o ' / L 1’(\:}\ Q 9% '

). The FATA-Secretarict torwarded a comp\dtnt of' ' ! A-::i}‘) /

Comnuiiee ol FATA Educalion. submltted to the Governor NWFF condgcf _' P 1 A
__ 7 B .

.

ihqgir\,i into ine captioned case by GIT cnnd submzssmn of repoﬂ {Annex A} / :

l L : D
1he complaint: ' . . %L5

9. i i compiaint (AnNEX: 8), the complainant has \evaled ihe touowmg

c‘degaﬁon_s'n'}ere;m that- S - S 2}_2

Q. - MG apdullah Jan. Accoun!énf in ihe A‘gency Educcmon Orhc:.: FR

- gannu s trwolvad in mlsoppropricticin in the purchase o L.umputers _

O{thR525lacs T

o, . He furlher siated that an inquiry in the matler is also undel CIOCess

wilh fhe Antl-corruphon Depﬂ' but the Dtracior ACE. rece‘w’mg
, and, thsleiore no

gifis/cashes on monthly bases frorn the accuse
oction has been taken against nim 50 torA.TT

. :
. . 1 l- . -‘: 2“’2"‘ ' -‘
proceenfas. _ : £
» ' o [Examme-\ S

'Session Coutt pes i

9., On r\.c.:;pl ol obove”orders, tha'Choirman GIT depuiad M. Ghuiczrn .mom
hAssth secrelary 10 conduct c detcnled inquiry mto

4

asit, pember iGen] clongwﬂ

()
3
'

e
_“Aﬂﬁt’&f J _-

: ‘ | '---*Axslifw?{slimlu: ~£fnéﬂ£ O

w”" s o spetet Fawrn -
J.lb.m-lp-—-»-
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uisitioned all tha'relevonl record alongwiih comiments

1 lhe,_,r,t c:iter The teom f8Q
--t_rom ihe Dhectorcne of Educ:ahon‘ FATA'[Annex c} ond fhereotier proceeb‘ed o
\discussed the matter with ihe concerned AQENCY -

ecorded thair
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elled ponk grafis fram ine oftice ot AEO. Whlch
ourlast visit. _ .

rusal of ihe ccﬂlacied record. once agoin vi?{tled AEO
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g Aaber arotectad € carrespondence

in n..cordmg statements of MI. Abduliah Jan. M/S Riaz ond {srar of Pakistan Tr_c‘xsiqgi L

pmardanin Oct/Nov '?OOB t:md nence this raport. ‘ S
| 323

Bockground of the Case.
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201 Nos tablel chairs Rs. 1:24,419/- Annex: H
6] | Staiionery llems R 201938 [Annex i
112) Sporis gear . o -Rs.  10,000/- ;f\nne:g:l(
" .. Total:- -R5:24,46,242/- -

- - ) h

The process of purchase was obviouslv caried ou! by lhe DITECIOFGIG
of Educchon (FATA} as per prevaleni practice. in as much as the
amount was o! the dlSpOSCII of Agency Educollon Officer, Bdnnu
being DDO. the Director Educaiion {FATA) qdvised him Ihr0ugh the
above letters [Annexed D 1o K) torissue supply orders to the se[ected/
approved firms for Ihe ilems noted. ogctnsi each.

The AEOQ Bonnu-! Ldkki accordingly Issved supply .orders inter-olio Io
'M/S Pakistan Traders Mdrdc:n for supply of-70 computers, 6 dlasel'
generators, 20! tablel c:hmrs and some sports/slal:onery liems

"
[Annex: L}. ) o

Th& amouni was drawn by AEO Bdnnu/Ldkld on 30-5-2004 which was
' kept in designaled occouni of the AEQ Bonnu Laler-on 15-7- 2004 '
Ihe said omount was drdﬁed to Pc:kisrc:n Traders Mdrddn Ihrough
Ndhcndl Bank Bonnu (Annex. -M). Howaver. since: 1he supply was not
mdde by the sdld f'rm ihe amount paydble lo them was nol
dasbursed and the origino! droﬁ was kept in cuslody by Mr. Abdulich
Jan. accountant . and some money : was again ‘deposiied in:
designoled account of AEQ Bonnu, The non-suppiy of the items in
question by Ihe Pc:kjs!qn Ttaders {lll Dec 2005 was cor}ﬁrmed verbcll{:
lo lhe inquiry Ieom' bﬁr Mr. Said* Muhammad, AEQ FR Bannu:
Actording 1o him, he re-itefaled Ihe frm many. times to compleie ine
" supply dui no aclion’ was. Iaken However, 1hey complated ihe
supply in 2006. in this regcrd stdtemenl of accused Mr. Abdulloh Jcn
Clerk was also recorded ond placed af Annex N,




However. some c:f the items were supplied by fhe ﬁrm in '?DDS'which

WEME recewed by Ihe AEO office-on various, dates i. e. 17-2- 05 ) 8

05, 23-11-2005 & 13 122005 {Annex o,

+

 after supply was compleiea by ihe firm, as per the record of AEQ

'oinc:e lhe payments were made 1o the spld flrm on dlﬁerem dates

and received by the represemohve of lhe dechng firm ncrneiy
Muhammad Israr Khon under hls sugnaiures (Annex P} as per

R - .
’2,- » b
7

_ foliowmg deicni -

Alier receipT of Iha c:bove menﬂoned poymenis by the dgaler (Mr
Muhommod Isrc:r th:n] “he also racewed the call depos:!s on 22 6~
2006 from me ofnce of AEO FR chnu [Annex: Q) ' '

‘The GIT summoned the dealars concerned cmci facorcied lhelr '

statements, according o ‘which ihey refused to receive the cbove

mentioned poymenis from the c:ccused Me. Abduliah Jan. They

!urlher stated that copies of the payment raceipi slips prowded by

Mr. Abdullah Jan fo the 1ec1m. cre fake and the stgnature an it is not

cmganol but sc:unned through the'computer (Annex: R).

However accordlng to the siatemeni of Mr. Riaz Hussain, ea—poriner

of Pakistan Trodars {now propnetor of Barul Fcnoon Mardan). there 15

t

S/No. . Date . Receipt No. Amaunt -
| 2722005 8952 | Re.10,00,0007- '
@ 27-8-2005 8910 | R, 1.200647-
%] 27-6-2005 8936 | Rs. 7.90.5717- .
Al 27-8-2005 7133 | Rs. 20,193/
(51 27-8-2005 9179 Re. - 3.273 s
& | 2782005 316 - | Rs.  9.6500- ; L
(7f | 169-2005 8923 | | Rs. 4.73.780/- 225

I Total - Rs.24,38,031/- _—

set procedure of Trodlng Compcnles/Firms ihat when a hrrn'.




complele Ihe supply and receive-a}}'ihe dues from the purchaser'

' ohly then they recel ve!relurn thslr cail depqslis from the purchaser. .
_Therefora. in his opinion the decter [Muhammad lsrar] must hcma;
recuvec cll‘ihe poymen!s ‘otherwise he would never recelved 1he:
call- deposns (Annex S

1 1
|

The signature  on recei;lat of 'cdll deposils was owned vy M
Muhammad tsrar, the recipient gealer of the firm {at Annex: R). ‘The
'\receipl of ccjll_depos_it; pf‘o:ves ‘without Onf.doubt that he hcns:.
réceive__d all the money as par the _rgceipi's (ai Annex: O}, Otherwise
Ihe receip! of call deposits {which aiways is ine final stage of:s_c:le':_
‘proceadings) could not be -uﬁq_ers_lood. |

findinas: _ - o e
-' R The GIT lnqunry ifeam, char thcroughly perusmg rec:ord of the entire issua

mterwewmg the concemed oﬁ" icers / officials reached to. Ihe foliowmg findings :- ‘:

a. The then AEQ FR Bannu in. collcxborcmon of Mr. Abdullah .lcm;'

: accounts clerk prepcred bills in the name' of Pakistcm Trcxde.rs Mardan -

and got the same pcssed from the accounts oﬂu::e c:nd ihe umount
was coshed and deposufed In designcted accouni/in bank through
drafis in the name of. firms concerned All this might have beegn
v | . made in ‘good faith to cwo:d Iupse cf the funds on 30-46- 2004 which |s
.0 .::o_rnrnon practice in FATA Qs per the firsi hand -knowh_scige of Ihe:z
GIT. Howaver, under the Financial Rules it is a financial inegularity

which was Commiﬂed b_y the.-AEO-o.fﬁce FR Bannu.

qguashon recewed and token on slock regtster. the supply was nol_
i mcde It was mads loler—on in pods on various. dates as enumua!ec}

~above. As and when the jtems were receivsd puyment for the

?.
E3

z

“un

ﬂ;rj. Ei..:‘

’
’

b. Despiie the fact thai i} was recorded on the blll lhci the ncms m -
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:" EQR UPTION -*‘DU FTHERN R
: . HEADOUA TERAT BAN -
'; Case ﬁleNo- 04/2008 EE

Date nﬂnsi‘:ftutlon — P

: -"_12.2 2008.
Date of Dedslcn : : .14 ‘5’.2012

L L

State. Vit PR
Abdu]ldh jan s;'lo Sher Mi.iharnmad r/o,_‘ "akj-'.ldml Tehsll B Distt: )
(Ex:: accountant Agencx Edu "ﬁon Dmcer FR
Bannu/laldd Ma:wat) : B R AN R

- T ', Brief facts ef the tase are that cumplainant Muhammad -
s Yuunas the:then AED FR: Banmi /. Lakl-d Marwat sent' é ]el:ter No:
8979 dated 01, 4. 2006 to the Assistanl: Dire_ctur ACE nini 41t which.

it was alleged that. diffeferit ftes- valumg 2437531/ were': __—

purchased for schooi and ofﬁces of FR. Ba?iﬁu/Lakld.Marwat and the
" demand drafts. Weré ‘drawn in the hante"6f. Paldsﬁn ‘Fraders from

“whom' these ftems were purchased That these demand drafrs were "

* .. in the custgdy of accused Abdu]lah Jan bui he had nol: paid it to the
_ Dedlér and misappropnated the same." &

ty .t

I.lpon this Ietter oF the complamant an open inquu-y was
. conducted and the C.O i his ﬁna] repert Ex:Pw?/4 recommended‘

has been submltted agamst the accused -

-\...,

“The accused was sUrnmoned m:face l:he I:rial and he Was

provided copies on 2822008; and Wi ".-'.furmajly charged on
'27.3.2008 to which the accliséd pieaded natguilty ahd clalmed trial.
Proseciition " wads dlrected to rnduce lts ewdence‘. agdinst - the -
-accused. " Prosécution’ In”" support : of iEs casg ! has ‘pi'oduced 08 -

witneses agdinst the accused, Brief resume nf the prosecution,‘

: evidence fs as ur)der L

PW—L is the statement of . Muhammad Aslam Khari’ Banglsh '
who has conducted a departmental Inquiry against'the dccused and

after the inquiry he submitted his -interim report, thé-copy of which
is Ex_Pwl/L ' .

" 4)

* - for registratiati of case agalnst. the accused and this case vide FIR.. "
Ex.Pw?/G was reglstered A&er coinplehfn of T mvesttgauon challan

N4
. ¥
LYy,

5 e 1,
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instead of éwing the’ demand drafts to th%ﬁsaid ﬁrrn c:ancellecl the

same éind niisappropr:ﬁted clle amount i

From the scrutmy of Prosecui:lon é,vidence. it has revealéd to
me and it i is also evident from tho bank rﬁb_prd coiiecced by the C.O

from the ba,nk which is Ex:Pw7/9, thal thfée démand drans bearing _
N, 601282.amounﬁng R, 790 571/-, No-'ﬁﬂliﬂBﬂrR{fl 93, 790/ ,
*4nit No. su}zaz for Rs. 10,09 noo/- werk, i et by, thé Sé"cuseo. ‘

\v’-‘-“

‘in the batik foF cancellaclon al;ld i:he amm.lnl ld t5 l:he al:cused ol
. This fact has a'lso been ac{ml&ed by l:l:i;“:lt Ecl.l's'efl in-his stalernent "
[ad fl‘1 Setaindng. dm.ﬁs'l:l:l hew i
ﬂ' N .-“‘e‘ -'..ra:'.a..},w élleCl uﬂdéﬁ’the . K
ordets of AE0 FR Banriu/l..a.k#:i Mai'ln.'-'ﬁi a;; had Baid the amount_' o
- to owner of the comipany. ‘l:he, acct:sed;;had ‘diso’ produced some'

.. U/See 342 Fr.PCthit he ha;{{cah
¥ hag? i'urther‘stahatl tl1at dé

rece|pts Wh'Fh are Ex:PD and A certjﬁcate i‘égarﬂing receivmg oi" call -

deposits by :the’ owner Whll’.‘h is B:DA: l-l‘énce. ‘the’ rei:elpts Ex:DA

.....

, also reveal that the amount inenrlo"étl, ln;aboﬁe‘DDs were recelved '

by the owner of the compﬁhy The

'.Wﬁ re Muhammad israr has .

dended in his scatement U/Sec: 161 'Cr'PGf‘l'l:al s has received the

amount from ‘the acchsed but l have lﬂf‘eaﬁy stated cllat Satd
Mlihammatl Israr has not ‘appeared bEi'ore ‘this’ totlrt,‘*despite .
« providifig hiln numerois oppbrl:unloes to'%pphar before’ this court. .

Hence, in the absénce’ of. an Y rebuttal thl&vcourt ‘has Ieﬂ: with no

" option, biit fo accept the statement of at:PJ i as l:ruo Tis also in
* the statemé t of aceuised thal’ owner Muhalﬁmad Jstai had teceived
the cll det:sns and in this regard ihls~ceri:lﬂcate Is Ex:DA.
: e call deposlq are retumtld-l{to the contractor. after .
" completion of the coritract and -the pa) ienit of, the bill if the -
rlz‘n he shouid ot have

Admittediy,

payment was not made to’ the owner
- received his call deposits. o
| o

e _b

'_.'.l. .

The Prosecution -has .dlso reled: lipoo "an inquiry report e

conducted by PW-1. This repoit is an inteﬂm'reportand s riot the

final report as it is_ admitted: by PW-1 lnmself Furi;hermore. PW-1

has also recommiended. for blacklisting” I:l1e ‘naimé"of the company
because the supply was;_not made in time, Bht the complainant in hJs
letter ‘No. 8979 . addressed to Assista
mentioned that supplies wergi inade hy l:ha‘s ppllerin tiine. !tis also

E Birector ACE Barmu chas

~ In the above mentionéd lette! of thé: oonii:ilaihant thaE Gove ﬁinds -

“*have been embezzled or misappropnated b l:he accused iflt was
“the Govt: Fund, than the complainant shoitld have been vigllant to
proceed agdjnst the accuséd’ bui the cdinplamanl his" alss_hot
.appeared against the accused !dunng trial, ﬂ'hls fact diso shows:that
complainant,is not interestéd to proceed agamst the’ accusod
However, as the case miay be, in my opiniofy'if any amoiint has been
embezzled by the accused then this amouq

- hecause according to the complainant the’ supply wis completegd: by
l:he firm and the payment was to be made to it So in the light of
above menticned fact, the amountwas of P'aldstan Traders and not
the Govt: amount. The owner of the Palcisian Traders has also not

-~

tis of Paldstan Traders '




which aré mentwnéd in the. memd

_Bazar Bansil. B:‘an:h He stnted rhét .on L’n‘

- office of FR Bannu and collé

PW:2 is the stat&ment of N'd’zar Ali Heaﬂqmnstable Who is the "

marginal witness of the: r#.-covery metha. Ex.P Z/L thruugh which’
the C.O has taken into possession d:ﬁ‘erent do& mEhts. Hhig del‘;ﬁlaa[

PW-3 Is the sl‘atement of 'Muhammad Al;’thlie Khan Manager

'NBP Cantt:. Brahch Bannu,= and he hati produtecl the Hocumeni:s to -

the C.0 which ai'e mentioned in i:he remveﬁr gldé }1. :

a\-..l.’l""
d:

PW-4 is’ tl;le statemEIiE of’ Qanr .Ntbaz

e‘ f"ﬂ nf acchsed

Abduiiah jan he 15sued bb No, gazazz fof 'R5:4,93,760/DD. No:

601283 dated 15.7:2004 fof R, 74,83,780/+ D No601287 fér RE. - -

7:90.571/- and DD, No. snlzai for 'Rs: 1q,do 1000/ He- had. alsu

issued DD No, 601278 for’ Rs 120 054/-vnn No 60285 for’ RS,
20 193/ DD No: 2991395 for* RS. 9&50/ and DD Na: 2991395 I'nr'
Rs. 3773/-. In this régard also submlrted aawritten explanatlnn t
. the C.O which Is Ex.Pw4/i

G R

o .
PW—S is I:he-statement uf—MatI Uliah AW Manager hfﬁl?.éaﬁma
Khe} Branch ,Banmi and ‘he has smted thar fnn Nei601281 was
presenteid by t.he pun:haser fnr cancellatiun un 23 ? 2004 and he
cancelléd the same in accurdance with han ﬁrules and‘reﬁ.lnded the
amourit to the pun:hasérﬁln ﬂllé regardhls temﬁl:ate iPEx.PwS /1

PW:6 I§ the- srar.ernent of Dildar M émmad ,Mahager Fall
Branch Distt: Hangu anid he" ‘Was the nfﬁéer:in NBP main ‘branch
Bannu’ dunng the re]eﬂ'ant days. He hadiissued a F1 7 on. the

.request of actused Abdullah Ian and lsstie the demanﬂ dr'af’t after

déepositing tﬂe money: Later ﬁh thé purch ei) approached ‘thé-bank
for cancellation of said dra& and it Was-pait fin the purr.haser .

‘3
PW-7 i5 the statement-uf Aman Ulla]‘c KhanSP FRP-D. l'l{han '
who was the C.O of Police Statian ACE annu whu recewed the '

complaint and started an ngfn inqu:ry ~§Ie ‘visitr:d ‘the- Educat:mn

report of audltor is EX:Pw7/3, Thereaftﬁr he submitted his’ﬁnal

“report which is EXPW7/4. He- ohtalnéd; permlssum Ex: Pw?/S for
registrationiof casé and reglstered ‘thé casewide FIR ExXPw7/6 He

. through his; appltcabon Ex:PW7/7 approda’hed the, Distt: & Sessions
' Judge Bannu and requested to permit. gim 0" recelve the bank .
-record. In this regard the order oPDitE;

Ex:Pw7/8. He took info pussessinn tl'left‘recorﬂ from baiik thirough
recovery memo already exhibited as Ex.Pwi/l and ¢ copy of record is
Ex:Pw7/9..He arrested the accused ancl{'senl: him to the- ]'I.ldll:lal
lockup. He: recorded the stalnment of bahlc employees U/Sec: 161
CrPC and the statemenir., of accused After complétion of
investigatiori he submitted”camplete Challan agamst the atcused
which is Ex:Pw7/10. : N

N DG-I N BP Ch'oﬁak

ed the remrﬂ wh:ch is E.x.Pw?/l. He -
_ ‘through. his applicition ,Ex.Pw?/Z requesl‘ed for f.he audlt ind_the

‘Sessions jiidge Bahiniis - © -

+




- bothered to appear bet‘ore th:rcourt ltas il

' o _"_vei'y astomshing to o
> ! notf-‘ that the uwner uf Paldstan Traders - :

Had not made - any"‘."’

- and on the entiré Hle, theteits no complalrlf on- hts hehalf and only i A
- 'reply afquesuonﬁairefsavéﬂable on the;;i B
B . ,,t’_ ; I
Car pe . The nutshell of the aBove:dlscussmrf‘is that prosécunun has _
St falled to pl"r.we ity edse” -agfiist ‘the- ‘calld beyond any reasdnable“'
BN S shadow of doubt, thereforé, the acay edidain

L Ty exiendiqg benefit of douibt b thirh. HE Lt
b frofi the Iiabil!tles nf ball [wnds L

'z

o Bail‘and is,dlsdmrged ;

D Befure partmg wlth this Judgmen:l_
B =<-’-i~n*:r.=.' thidt’ myj judgment “Would. gk -.aﬂ'ect any departmenta]
SO ,proceedmgs ppndmg againSt the aa:used and the departmental
" proceedings woiild b&=demded indepenJenﬁywmout affechng the )
mind. oflnquiry Oﬂ”ir:er hy this]udgment. 3 RS _' -

"\ ia

Case propergy be kept mlact dmme expiry of. tperiod of
. _,Iimita'tioh,pf appeal__(fevis? N e3c.B d' ereaﬁer be, dispused nﬂ'
according to law, - . :

i . : : '.‘_H "5\2/
ST PN TERY
1472012 | -'.!_. L \—;‘ B
' ! . (Gohar Relifiiag o
: Spenia] Addl: judger,& H-Carmpﬂon for -
. Suurh&ih District Hr%:d Quarter Bannu : .

.. . . : ‘ " '.'.- _;‘;'l_? . e A‘, N
* . ., i ‘ ) l‘l‘l : 3 . B . ..

ll: is hereby certified that thiﬁ } cgnsm{:s of Five pages and : ‘

€ach page ‘has been' rea and theglted and n cessary cun-ecnons are been' .

_ R o ]
madebyme R . . - oﬂ'
' q" >, SR
_ (Gohnraelifnanj L e e
i _ Spel:iag Adde: JuﬂgeAng-Corrupﬁun for - « . o
24 . Sou 'rn DismctHejﬁQuarterBannu._-.-_3-‘3"-.'"'3" '
- . 'f R i

. *cumplalnt hefure any l’nmm 15 fespect “Fﬁoh'pa}'ment oF his money .

e klx Ahduﬂah ]an s/o',.f_“;"z : I:_.' 0
ihaminiad § i acquittéd frbm I:he ciu‘iar,ges,leveled dgaiist.him < . i

‘ﬂ\lrould like to m ntlon‘-"' -
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IN THE COURT OF ASMA ZAHIR, CIVIL JUDGE-XVI

PESHAWAR. : -

Date of institution in thlS Cuurt - 03.05.2023

- Date of original S 27.04.2009
- Date of Decision ) - 24.01.2024

M/S Pakistan Traders, Gajju Khan Road, Mardan thmugh:
i. Muhammad Israr 'Khan S/o Jamroz Khan R/o Gajju Khan Road, Mardan,
2. Muhammad Javed S/o Salah Uddm R,(o Bmeha.m, Mohallah Hajderabad
Shamsx Road, Mardan

.............. Plaintiffs

3
g

PN _ _ _ | Versus

\“* |
1. Secretary Administration FATA, _FATA Secretariat, Warsak 'Roa{d,'Pe_'shawa.r.

2. Government of NWFP through Additional Chief Secretary FATA, Civil -

Secretariat, Peshawar,

3. Director of Education, FATA NWFP Peshawar, FATA Secretariat, Warsak .

Road, Peshawar.

4. Agency Education Officer (Secretary FT Purchase Company) IR

Bannu/Lakki at Tarezi Bezankl_l_e[.near Township Kohat Road, Bannu.

5. Abdullah Jan, Ex-Accountant, Agency Education Officer, FR Bannu throu gh

Director Education FATA, Warsak Ruad Peshawar,
6. Muhanunad Din, Ex-Agency Educatmn Officer, Bannu Education Officer FR

Barmu thrnugh Director Educatmn FATA, Warsak Road Peshawar.

7. Syed Muhammad Ex-Agency Education Officer, Baxmu Educatmn Officer

X r.' ! e

FR Bannu through Director Education F ATA, Warsak Road, Peshawar.

8. beject Director (1T}, Directorate of Education, FATA Governor Secretariat, -

Peshawar.

v ‘.Defendants

SUIT FOR RECOVERY

* |fExamum~r}
- .SES'swn*’Gountfm;ﬁmer
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“M/S Pakistan Traders etc . Vs Secretary Administration FATA etc”

IENT

Parties through counsel present.
The succinct facts emerging out of the plaint are that the
plaintiffs'_suit is regarding recovery of amount of rwenty

i
four lakhs, twenty six thousand and forty nine rupeés_.

(Rs.24,26,049/-) along with profit from 13.12.2005 till the

payment from defendants for the articles and goods
supplied to the defendants a5 a result of awarded contrauér. .
Claim of the plaintiffs so far decipherable from the contents
of the plaint is that they are the owners and partners in the

registeced firm namely Pukistan Traders and deal in supply

of different types of items to Government and Non-

Governmental institutions/ organizations. That defendant
No. 04 published tender notice in daily “Mashriq” dated

03.02.2004 for procuring different items. Plaintifis

‘ participated and submitred bid. That defendant No. ¢ and

District Coordination Officer in the presence of ali the others
bidders/applicants opened the tender and the bids and
approvéfi the plaintiffs’ bid. Resulta;ntly. thé plhintiffs
sup.plied 85 computers, 06 generators, 201 chairs and other

sparts equipments to the defendants. That after supply of

.1

items, the plaintiffs were declared to be entitled for recovery
of amount of supplied. items by the inspection committee.
That the plaintiffs as per instructions of the defendants

submitted demand bill which was approved to the extent of

supplied items after due inspection on 20.02.2006 and _

clearance by the Inspection Committee, Later on, the

-
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“M/5 Pakistan Tradersetc Vs  Secretary Administration FATA etc”

/

S

(Examines)

Session Court P

hawaf.

defendants returned 15 computers being not needed to °
them. That when defendants were contacted for payment, it
"was disclosed that payment has already been made to the

plainuﬂs. That the defendants No. 4 and 5 have managed to

withdraw the  amount from the designated account of ™ SO

defendant No. 04 t];.rnugh bank cheque and had drawn a
bank-draft in the name of plaintiffs which was later on
cancelled and the cash was received from the bank. While it
was reflected that payment was made to the plaintiffs
through fake, forged and bogus receipts. When the matter
was brought Into the notice of the high-ups, they initiated
departmental proceedinés against defendants No. 4 to 7.As

r;I)\ a result of which they were found guilty. Defendant No. 5

,S/ Qg was charged with major penalty of compulsory retirement

from his Service. While, defendant No. 06 was demoted to

Grade-18 from Grade-iG, wh.ereas, defeqdant No. 07 was

awarded with the punishment ofdedﬁc‘tion of oneincrement
and defendant No. 04 was vexed with penalty of recovery of
damagés to the Gavernment. Despite that the plaintiffs were

ﬁot compensated by paying of dué amount. That the

plaintiffs asked the dgfgndants time and again to _m.:ake .
payment of the supplled items to them but the defendaﬁts

said to them -that whenever the embezzled amount Is

recovered from the concerned accountant (defer;dant No. 5),

then the pay'ment would be made, hence the present smt in

hand. |

Defendants were summoned through process of the Court ‘

Defendant No, 03 responded and submitted written

3|Page
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(Examiﬁeﬂ '
Session Gourt Pes
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hawaf,

statement by raising legal and factual abjections. In para Ne.
D7 he has categurically’admltted that the alleged articles .

were supplied by the plaintiffs, however, payment was not .

__made in time as they did not deliver the articles within

stipulated time. T__l'm .alleged departmental proceedings
against defendants No. 04 to 07 have also been conceded in
para No. 09 of the written statement (para-wise comments).

Defendant No. 05 also came up with written statement by

. raising legal and factual objections but he has not denied the

supply of alleged articles by the plaintiffs. He mainly focused

on the e:ﬁp!anaﬁun that his CPLA was pending in the August

- Supreme Court of Pakistan against his conviction and also

claimed rgprievé under the principle of double jeopardy.

Defendant No. 07 vebemently contested .fﬁhe -suit by

submittihg written statement, wherein. he has denied the

allegations of embezzlement and has taken plea that ih'th_e'-'__ . |
year 2004 he was not posted on that seat. That the Worthy

Service Tribunal has acquitted him of the allegations by

 setting aside the order*dated 09.09.2008. That the said .

judgment of the worthy Service Tribunal has not heen

impugned by the department being informed by the

committee that the case is not fit for CPLA. Like defendant

No. 035, the plea of double jeopardy was also taken by him.

‘The suit was fnitially ek-parte decreed in favour of the

plaintiffs vide order dated 22.11.2013. However, the said ex-
parte order was set aside by appellate court vide its order
dated 13.11.2021 and suit was restored. Wherein-after, the

instant case was adjourned sine die vide order of this court

4|{Page
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{7 s

| {Exarvarer) -
Sessign Count iREﬁ.WN

dated 10.05.2022 due to pendency of a civil revision bearing

No. 207-P/2022, Wherein-after the instant case was

 restored on 03.05.2023.

The pleadlngs of thé parties culminated into the following

{ssues:

1. Whether plaintiffs have got cause af action against

defendants? OPP

2, Whether the instant suit is maintainable In its present |

form? OPD _
3. Whether plointiffs 'are_ estopped by their own act and
conduct ta file the instant suit against defendants? OPD

- 4. Whether this'-r:ourt has got no jurisdiction to entertain the

instant suit? OPD
5. Whether the insck:qrsuit‘ is time harred? OPD

" 6. Whather the instant suit is bad by _m&jainder and non-

joinder of necessary parties to the suit? OPD

7. Whether plaintiffs are entitled | jor recovery of amount

Rs.24,26,049/- alongwith profit since 13.12.2005 till
payment of amount by defendants? OPP

payment as alleged by piar‘ntr:ﬁ‘s and had not paid to
plaintiffs? OPP '
9, Whether defendant No, 4, 5, 7 cannat be punished twice for

N Ve

R 1

8. Whether defendant No. 4 and 5 have misappropriated the

the same cause of action and falls within the principle of _

double jeopardy? OFD -

- 10. Whether plaintiffs are entitled for decree as prayed for?

orP -
Religf _

During the initial days, the defendant No. 7 was placed and

-procee'ded ex-part{e' whereas defendants No. 1 to 4 and 5

were placed and hroc’eeded.ex-parte during the stage of
avidence, While the remalning defendants did not bother to

appear before the Court Hehce, thejr were also placed and

proceeded ex-parte. Plaintiffs were asked to produce

5|Page
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“M/S Pakistan Tradersetc Vs Secretary Aduinistration FATA etc”

10.

11,

(Examinar)
Session Couct pash

awar.

evidence in thelr support, which they did accordingly.

During course of which plaintiffs produced and examined

‘Bashl-':" Utlah, Officer Grad_e 1, National Bank of Paldstan,

Bannu, as CW-1, Khursheed Rauf (Aggncy Education Offlcer,
FR Bannu), as P‘_W-l, Daud Jan Superintendent, Directorate

of Educat:ion,'_FATA Secretariat, as PW-2, Muhammad Israr

_ Khan Sfo jamroz Khan (plaintiff No1), as PW-3 and

" Muhammad Javaid S/o Sallah Ud Din (plaintiff No.2), as PW-

4. .
CW-1 Bashir Ullah, Oificer Grade 1, National Bank of
Pakistan Bannu appeared before the Court and recordedhis

statement and exhibited Cheque No. 432818, as Ex:CW-1/1;

Draft Voucher (consists of 10 sheets), as Ex:CW-1/2;.¢

Demand Draft No. 601283 (conslstﬁ of 2 sheets), as Ex:CW-
1/3; cancellation aizpliéation of Demand Draft No. 601281,
as Ex:CW-1/4; voucher No. 4996149, -as Ex:CW-1/5;
cancelled Demand Draft, as Ex:CW¥1/6; Demand Draft No.
601282, as ExCW-1/7 and Voucher No. 4366855,35 Ex:CW-

1/8 which are placed on file.

~

b 2NN .
[ 2R P
. «

PW-1 Khursheed Rauf [Agency Education Officer F.R.

Bannu) appeared before the Court and recorded - his

statement and exhibited‘supply order regarding computers

- etc. its sanction order, as Ex:PW-1/1 and ExPW-1/2
respectively; diesel generators and ;_ornputérs sanction
. orders, as Ex:PW-1/3 to Ex:PW-1/5; AC Bill regmdhg tablet

share, Its sanction order and its demand bill as Ex:PW-1/6 to. .

Ex:PW-1/8, AC Blil regarding -computers etc. its sanction -

order, Its demandbil! and its shpply order as Ex:PW-1/9,

6|Page
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- ExtPW-1 / 10,"Ex:PW¥1/ 11 and Ex:PW- 1}12 respectively; AC

Bill regardmg sports lte\;ns its sanction order and its supply

order as Ex.PW-1/13 Ex-PW-l/lcl- and Ex:PW-1/15

..36.-..:

respectively; AC Bill regarding Science ltems, its sanction :

order and il:s demdnd bill as E_x:PW—l/lﬁ,. ExPW-1/17 and

Ex:PW-1/18 re_spécﬁve_ly; AC Bill regarding stationary

} itéms, its sancﬁo_h order and its demand bill as Ex:PW-1/19,
Ex:PW-1/20 and Ex:PW-1/21 respectively; AC Bill regarding

i computers, its'sanctioﬁ order and its demand billas Ex:PW-

regarding'cﬁmputérs and generatars, its sanction order, its

 demand bill (2 in Nos) and its supply order, as EX:PW-1/25,

Ex:PW-1/26, Ex:PW-1/27, Ex:PW-1/28 and Ex:PW- 1/29

respectively; stock register regardingsupply of computers,

as Ex*PW-l'/BO" stock register regardihg générators, as

Ex: PW-1/31 “stock reglster regardmg spnrts {tems and

stat_ionary items, as Ex:PW-1/33; cash book reg_lster, as

Ex:_PW-'l/ 34; b.ank statenient Agency Education Officer F.R

" Bannu for the year 2003-04, as ExxPW-1/35; letter dated

28.10.2011, as Ex:PW-1/X-1 and list of key responsibilities

of DDO, as Ex:PW-1/X-2 which are placed on file.

.-P_W-Z' Daud Jan, Sup'érintendent, FATA Secretariat

appeared' before thé Couit and recorded his statement and

~ also exhlbited letter No 17077-78, as Ex: PW-2/1and copy
. of notiﬁcation No. 50[8)4 17/2(}07 dated 09.09. 2008 as .
. Ex;PW-?./Z which are .placed onfile,

PW-03 Muhammad Israr Khan sfo]a rﬂro zKhan (plaintiff

RS “

© 1/22, ExPW-1/23 and Ex:PW-1/24 respectively. AC Bl

tablets chairs, as Ex: PW-I/BZ stuck regzster regarding. .'

7|Page
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- to this effect and also exhibited partnership deed as Ex:PW- "\/

g

“MYS Pakistan Traders eic - Vs Secretary Administration FATA etc” - 37 ...--—

No.1) appeared before the Cuurt.and recorded his Stm'ement
3/1; Regisiratiun F:')rrln,':a's. Ex:PW-3/2 & Ex:PW-BfB and 7
N.T.N cgrtiﬁcatf;, as Ex:PW~3 /& CNIC, as IEx:PW-B /X-1; copy

of newsp_apér cutti'ng, as annexure-A; copy of :FIR'NG. 3,I as
a'nnexur'e-ﬁf.){-l;. .cdpy of order of -High Court dated
02.07.2607; as annexure-B/X-2; copies of demand bills, as .

annexure-B; copies of receipt, as annexure-Cl to annexure- -

* C4; copy of notification, as annexure-D; copy of letter No.

4952-53 dated 06.05.2006, as annexure-E and agreement

* deed between the plaintiffs, as annexure-F. which are placed

on file.

PW-04 Muhammad ]ﬁvaid s/oSallah Ud Din {plaintiff N_o.Z)"

recorded his statement and stated that he relies on the

statement of PW-03, < e
B PR

After setting aside the ex-parte proceedings, all these
witnesses have been subjected to lengthy cross-examination
from defendants’ side i.e. by defendant No. 05 on all the PWs -

except CW-1 and PW-2. Defendants No. 1 to 4 have cross-

examined only PW-3. They have recordedstatement to the

effect that they would not cross-examine PW-1, PW-2 and
PW-4. ?
Only defendant No. 05 has appeared in the witness box andr

was examined, as DW-01. jle prodﬁced his CNIC, as Ex:DW-
"

1/1; Govemof-lnqhiry Reporr, as Ex:DW-1/2; order 0fﬁnti-

_ Corruption Court dated 14.07.2012, as Ex:DW-1/3 and copy

of application to Secretary, Governor lnépectiun Team, as

annexure-A,
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“AYS Pakistan Tradersctc Vs Secretary Administration FATA etc”

Before adverting to the Issue-wise findings, itis necessary to
mention that what has been deposed by the PWs i.e. by the
PW-1, PW-2 & PW-4 and CW-1, would be considered as
‘admitte'd by d'e;l'endants Na. '.l to 4 and 'defenflants No.6to 8
being uncontested by them and hence not subject to cross-
examination. Si'milarly. what has becn déposed by the CW-1

and by the PW-2 would be considered as admitted against

deferidant- No. 5 because he has not cross-examined them

despite availability of oppertunity of cross-examination.
Another pertinent point Is.that except the defendant No. 5,

no other defendant has produced evidence [n rebuttal.

15.  In the light-‘nf" available record and evidence recorded by
both the parfies.- Issue-wise findings of this court are as
under: ‘ | |

. .
Whether this court has got uo jurisdiction tv entertain the
instant suit? OPD |

16.  All the contgsting defendants have raised the question of

jurisdi(‘.tion (most probably the territorial jurisdiction) of
.the Cou;t. Even a separate application for return of plaint '
was also moveci on this score by defendant No. 1, which was
contested by the plaintiffs. The then learned Civil Judge-XXV,

Peshawar vide order No. 48 dated 22.01.2013 dismissed the

. said application by halding that the Court at Pes!;awar has

3 o -
got the jurisdiction. The said order is still in field and has got

ﬁnaiity. Therefdre, this Court cannot give different findings™

_upon the point of jurisdiction as the same has already been ‘
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decided and now this Court is not legally competent to

review it. The issue is decided in negative.

.

Whether plaintiffs are estopped by their own act and

conduct to file the iustant suit against defendants? OPD

17.

Jjoinder of necessary parties to the suit? OPD Ny

18,

Though' the Iegal issu_é of estopple has been raised in

_ preliminar}' objections by the defendant No. 3 but he has not

explained it contextually. To the understanding of this Court,

. this legal issue has been raised on the touchstone of the
claim that plaintiffs failed to ensure the supply in the year .

2004 rather they have supplied the articles in the year 2005.

However, this is not a sufficient factual dissertation and

exposition to attract the principle of estopple upon tie.

plainﬁffs. Defendants were required to bring'o,ri record by

' adducinF} evidence that plaintiffs have either stated against

their claim for forgoing it or they have acted in such a

manner that their conduct has been sufficient to attract the

principle of estopple. Since, no such positive evidence has
been brdught on record by the defendants which could have

been counted towards the proofof estopple being applicable

" againstthe plaintiffs. Hence, this issue is decided in negative.

Wihether the instant suit is bad by misjoinder and nou-

| The plaintiffs have applied by submitting bids against the

tender 'n_otice'issued by the Agency Education Officer

{defendant No. 4, Sec'retary FR Purchase Committee],

RN
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Secretary Administration FATA (defendant No. 1), the,

Provincial Government of the then NWFP through

Additional Chief Secretary FATA (defendant No. 2}, the

Director of Education FATA {defendant No. 3) and all other |

office bearers at District Administration level including the

- Project ,Dire_rftol"' IT FATA Directorate and Governor

|

Secretariat [d‘efendant No. 8) who are already been arrayed.

as defendants. Thus, objection of non-joinder and misjoinder

has been alleged by the defendants but only in preliminary
objections. Howevér, they have failed to pointout thatwhich
necessary party was not impleaded aﬁd among them which
necessary party was impleaded in the column of. the

defendants. Even atherwise too the choice of bringing forth

the claim against the specific authorities/persons belongs to

the plainiffs as it is them who are ‘dominus litis". Hence, this

issue being nat praved is thus decided in negative.

Whether the instant suit is tinie barred? OPD
The plaintiffs have filed the suit on 27.04.2009 and in para
No. 14 of the plaint they have specifically referred to the

English letter No. 4952-53 (endorsement dated 06.05.2006]

‘which has been. addressed to defendant No. ¢ by the

defendant No. 8 and a copy of the letter h:;s been issued tt;
the plaintiffs. Plain}iffs have relied upon this letter for.cause
of action as-Weli-aé limitation, |

The normal period for limitation provided for suit for

recovery of money is 03 ycars. Similarly, for the recovery of

N 5"3:"" %
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credit is agreed upon, the period of limitation is also three
years as per Article 52 of the first schedule of the Limitation
Act, 1908, If the said period of three years is counted and

computed from the letter ‘Annexure-E’ brought by the PW-

~

3, it expires on 05.05.2009 while the suit has been brought

on 27.04.2009 i.e. before the expiry of period of three years.

Thus, the suit is within time and this Issue is decided in

fssuelNo 2.

(Examinen
SESsmn Couct Pes

;ﬁawﬁf.

W:etker the instant gmt is maintainable in its present
form? OPD
21,  Plaintiffs (being -partners). have filed thé suit under the
registered .name ?eof .re'gistered firm against the. rhlen
Secretary-. FATA and Additiﬁnal Chief Secretary FATA,

Governmient of the then NWFP now Khyber Pakhtunkhwa.

The suit is for recovery of amount which has been invested

- by'the plaintiffs in procuring the contract of supply order by

_hidding'_ procedure. Since, they have performed their
commitmén_t undertakeﬁ under the_cu-:;ntract. Thus, there is
no denial of the fact that plaintiffs’ firm ha# pe_rformeri_its
j;zart undertaken undef' the contract.

Hence, the c:ibjection raised against the form of the suit bythe
_defendﬁnt in prellminary objections 1s neither proved nor

explamed by them. Thus, this court sees no wrang in the

form of the suit which can cause fatallty of the sunt Hence, |

this issue is decided in affirmative.

12|Page
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price of goods sold and dehvered where no fixed period of
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» Whether plaintiffs arejentitled for recovery of amount

Rs.24,26,049/ along with profit since 13.12.2005 till

" paywent of amount by defendants? OPP

23.

ESTED
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Whether defeudﬂutfwo. 4 and 5 have misappropriated the
payment as dlleged by plaintiffs and had not paid to
plaintiffs? OPP

Botlr these issues are interconmected, hence taken up

 together for discussion to avoid the repetition of facts and

-reference to the pleadings and evidence.

The prime allegations of the plaintiffs were against

defendants No. 4 and 5. Defendant No. 4 Agency Education .

Dfﬁcer. Frontier Region.' Bannu [Secrei:ary FR Purchase

Committee) and Abdullah Jon ex Accountant,. Ageﬁcy

‘Education Ofﬁcef ‘have been blamed for misappropriation'
and embezzlement of funds to be paid to the ]ﬂaiutiffs but

yet they have nat recovered any amount from them. In this

respect, defendant No, 4 has not contested the suit. While

defendant No. 5 did con_teSt the suit by filing of a written

statemen.t In his written siatement he has sought amnesty
“under the principle of dauble i'enpardy which i_mpliédly
concedes that the plaintiffs’ averment regarding his

compulsory retirement. Though in written statement he has

tatked about the CPLA but he has not'explained that whether

he was not vexed with compulsory retirement or if he was

whethe_r he was later-on reinstated. When he appeareil as

DW-1, he produced receipts, as Ex:DW-1/2. He deposed that

~ (Vo
FR R
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funds as per demand order due to plaintiffs’ failure to supply

..,Wf

he has paid the suitamount to Muhammad Israr {plaintiff No.

1). These receipts have been objected by the plaintiffs’

~ counsel. In fact defendant No, 5 has tried to set a new defense

in the evidence which was not taken by him in his written

" statement. This part of his statement in his defense has not

been foi'med-pant of his defense given in t'he- written
statemel{t S'in.ce,' ariything that is be_yond the pleadings
would not be__admissible as evidence, Similarly, the report of -

Governor's Inspection Team part of Ex:DW-1/2 has not

specifically been pleaded in the written statement. While,

the Jaw on this point is clear that when any document in

- defense is avéjlable at:the time of written statementbut not -.

relled upori and produced along with the written stafement,

“ it could not be utilized during evidence. Moreover, the said
~ inquiry report has recommended the issuance of censures
 for mismanagement In withdrawal of amount. This inquiry ™ % -,

| report and its ﬁndings itself goes against the defendant No.

5 because it has confirmed the role of defendant No. § for

unauthorized withdrawal of the money.
' Leaving alone the fact that whether defendants No. 4 and 5

. have misappropriated the funds or not because after the

admission of all _'the éontesting defendants that plaintiffs '_
have delivered the gonés but they have not been issued

. . : . [.
the goods'within{_ time, the nature of controversy has

changed altogether. Now the plaintiffs are not bmind to

' prove the i.ssue that whether defendants No. 4 and 5 have

mlsappropriated/ emhezzleci the funds

14]Page
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26.  Plaintiffs have brought sufﬂcieht record from all the
concerned quai'ters on the file and have substantiated by
progducing flucumentary .proof of purchﬁsing the alleged
Iart’icles ahd its delivery to. the defendants. They have _zlllso
produced the then office correspnhdence amongst the
defendants which confirms that the plaintiffs have delivered
.. the artic]és as _{Jer contract awarded to them. Moreover, all .
the documents exhibited by PW-1 to PW-4 and CW-1 are

sufficient proof of delivery of goods to the defendants.

However, the defendants were unable to bring on record any

‘r/¢f/ Lu,g,j?

proof regafding the payment,to the plaintiffs ‘nor’ did they

substantiate the same by cogent and reliable evidence.

27.  Since, the departr’nenta‘! inquiry against the defendants No. ¢
to 7 and avéarding of punishment to all of them and the,
recovery order from defendant No. 4 is intact; As the
defendant Nao. 4;" and the Goﬁernment’s top officials
(ﬁlefendants]. have not contested the suit. Therefore, under

' thése circumstances plaintiffs have proved their claim while
defendants have failed to rebut the plaintiffs’ claim adducing
satisfactory evidence. Now the defendants could not Ee.

: exemptéci' on the pretext that when the amount is recovered
from defendant No. 4, After that the plaintiffs would be
compensated hecausé the Government and the top officials’
hierarchy are bound by'the principle of ‘vicarious liabilitﬁ’.
Undler'. this principle, the emplﬂyfél‘ is respons'iblle,. for thé act
:of em;::lloye_és. 'i‘he superior courts. t.:)f the country are
LRanimous 015 the point thatin case of composite ne'glige.nc'_; ) |

by two or mm'e_ persons, eich of the tortfeasor is jointly and -

Y -
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severally liable to make good the loss ta the persons who

- have suffered. In the instant case the Government is
responsible for the acts of the officers who have been held

guilty. 'I‘he_ adhliuistrative control of the G_ovemm‘ent.went- |
so loose that the higher rank officers embezzled the a'mount":[
and Braveiy p_repa{_.éd f_aké documents for its withdrawal.
The judgment in tivﬂ ‘Appeal Ne. 1000 of 2006 ticle;i

“National Logistic Cell ..Vs.. Irfan Khan & others” dated

'-f:\ 3.0.0 1.2015 is relied upon ﬁn the point of vicarious liability, .

{Q‘ ).B _ | The picture becomes visible from the wholesonie events éltl(.‘l

\ ri; o the évidé_nce led and brought on the file clearly lead the
~ Court to the C;TJ[!CI usion ﬂmt plaintiffs héve proved their casé

convincingly and defendants have badly faiied to counter fhe -
pl_aihtiffs' case. Since the plaintiffs have faced inconvenience |
due to the Government’s cﬁlpabiiity and were ‘_cntit}ed for
_ r__ecdverg uf'apiount of t@e;}ty four fakhs twenty six thousand
“and fcrt]y n_iﬁe rupees (Rs.24,26,049/-) in the year 2005.
-. Therefore, the plaintiffs are not only entitléd fqr recdvery of |
the principle amount of Rs.24,26,049/- but also entitled of |
E D _ récovery of interest/profit at bank rate from 13.1 2.2005 till

final recovery of the recoverable amount. Resuitantly, both

these issues are decided in affirmative.

Session Gour Pesh®™"

ssieNe 9.
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Whetlter defendantNo. 4, 5,7 cannot be punished twice for

--'i'
N

the same cause of action and falls within the priucf_ple of double
jeopardy? OPD

29 Since the plaintiffs have supplied the goods to the
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Government and the officers of the Government. Therefore,

it is the Government to reimﬁurst_s the amount to the

plaintiffs. The Guvernmi_ant can recover the loss caused .to. the

Government inits adminiénﬁtiva capacity Defendants No. 4,

5 and 7 are the Government functionaries and have been '

pumshed aften bemg held gu:lty Now nfthey are again held’
A respnnmple fc_:r payment to the plaintiffs through instant

o case, it would 'amouht to vexing them twice. Thus, thef,.

this :ssue is decided in affi rmative,

\{/ J‘\\\ principle uf double Jeopardy would come into play. Hence,

[ssties No. 1 and 10
» Whether plahm:}j"sl have ot couse of action ag:%inst
defendan ts? OPP | |
. W!wﬂ.wr’ plaintiffs are em‘r'tl_c:f fo-r :fecree as prayed for?
oPP
30.  Inview o_f.ﬁndi.ngs rénderecl under above issucs,- it is held
“that plain’tiffs have not only got cause of action but ase also

entitled for the decree as prayed for.

. felief,

31.  As the plaintiffs have successfully praved their case against

me'defendants No. 1 ‘fu 3; therefore, the suit in hand is

l‘ED herehy decreed as prayed for in the plaint, dgamst them,

Furthes more, it is essential to point out that after merger of
'

AN 2
' the FA'I‘A_ and {PATA into the Province of Khyber

.(Euamir,ief;) w;&f
Session Court Pest® | ‘
' : Pakhtunkhwa, the decree in the case in hand shall be

- considered .as decree against the Chiel Secretary and

17 {fape




Secrétarjr- Education, the Government of RKhvber

Pakf:tur:khwa. Since the plaintiffs have been dragged into

litigation for their due right. Therefore, the suit is aecreed

with cost throughout and the plaintiffs are held entitled for

recovery of the principle amount of Rs.24,26,049/- -alﬂng

with recovery of interest/profit at baﬁk rate from

13.12.2005 till recover;lx of the recoverable amount. S g
32.. File be consigned to the record room after its necessary

completion and éumpilatiun.

Announced — : ' \ o
24.01.2024 WY
' {Asma Zahir)
Civil judge-XV|, Peshawar

- Certified that this judgment consists of eighteeﬁ {14) pages. Each page has been
read over, corrected andsigned by me wherever was necessary. \ i

(Aéma Zahir)
Civil judge-XVi, Peshawar
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“DECREE SHEET"

In thé court of Asma Zahir, Civil Judge-XVI, Peshawar

o R N Yy “
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"M/S Pakistan Traders etc Vs -Secretaliy' Administration FATA efc”

* Suit No. 50071 Neem Date of institution: 23,04.2009  Date of Decision: 24.01.2074

Parties through counsel present.

As the Plaintiffs have successfully pr,a_ved ghelr case against the defendants No. 1 to 3;

therefore, the suit in hand is hereby decree{d, as prayed tor in the plaint, against them.

Furthermore, it is essential to point out that after merger of the FATA and PATA into the

Province of Khyber Pakhtunkhwa, the decree in the case in hand shall be considered as

_ decree against the Chief Secretary and Secretary Fducation, the Government of '.Khyber

Pakhtunkhwa. Since the plaintiffs have been dragpud into _liﬁgation_far'their due right,

Therefore, the suit is decreed with cost throughout and the plaintiffs are held entitled for

recovery of the principle amount of Rs.24,26,049/- along with recovery of interest/ profit at

banL rate from 13:12.2005 till recovery of the recoverable amount.

{Asma Zahil‘j o
Civil Judge-XV], Peshawar
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: Ex-Semor Clerk GHS Ghazi Ki!ia Bannu subject to fqu’ Ilment of all the codai forrnaiht:es

GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENT_ARY & SECONDARY ED UCATION

- waly v
= | DEPARTMI:NT
| - ..,  ‘Peshawarthe December’1s, 2022_--_'"
- oNOTIFICATION @~ - . .
NO. AO/E&SE/6-3/LPR/Bay I pursuance of Aticle 931" of Civl Serwcg.- 5

Regulatlons, sanctlon of the Government -of Khyber Pakhtuknkwhz, Elementary &
Secondary Educatind Department. s hereby accorded ‘ccxl the grant of pension
w.e.f 27-10-2008 (i.e date of compulsory retlrement) in favour of Mr. Abdullah Jan-'

<
)

SECRETARY
o . Govt. of Khyber Pakhtunkhwa -
Elementary & Sécondary Edu: Department

Endst:.of even No. & date: -
Copy forwarded to: '
1. The Director, Elementary &. Secondary Education, Peshawar.
2. The District Accounts Officer, Bannu. |
/ 3. The District Education Officer (Male), Bannu.
4. Mr. Ahdullah Jan Ex- Senior Clerk GHS Ghazi Killa FR Bannu

Qzﬁ
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S'ubject:

, Memo:

~.

_ Consequent upon thc nollflcatlon No. 50{5)4-17/2007 dalcd Peshawarthe.
' .t 9/9/2008 by 1ho compolont authurlty, and Dlraclor Educntlon {FATA] Ietlur Nu. 170?6

Enusu*NO -lq 4!\; _) I

mwwmmm

*y . ,

o . LEN

ISAID MO!!AMMAD KHAN)
" Agancy: Educatfon Otticar

FH Bannu/LakkI it Bannu.

3 Copy farwarded to the'

1)
informatlon please.
2)
3)
4)
FATA leuers No. cned above.

Diractor Educallan (FATA) NWFP, Peahuwar vi/t 1o hls ‘No' ¢cltod abovo {os

Dlstrict Accounts Omccr Bonnu, wnth the rum:yks ta stop ‘his salary as per the !
details given In‘the atlnched source | protormn Moreover: all sorls ol paymoents

ie GP Fund, Commutation etc, other-then salary alsn be stopped. thl the:
directlons to bo recnlvad frorn the Diroctorate. of Education (FATA}

Headmastar GHS Ghazl-KIIln tor lnformallon:and necnssary,pctlon.

.~ Abdullah Jan Ex-$/Clork, GHS Ghaz’r Killo to- make -arrangomont of tho
arnount ‘Rs. 2438031/~ shnwn in the natiflcatlon of tho compatont aulhority/DE,

|,|,
Ty .

4
\

Agenc Educat!on Oﬁlcer
.FR Bannu/Lakkl at Bannu,

: 'ﬁt“i‘ ,
v ; 1'

onﬂq. .-



AR i e

Bannu
Si:

Pers #: BB1BBS85 Huckle:
“Name : ADDULLAH Jai
-*SEHICA CLERK
CHIC 40,1120103748645
GPF Interest Free
&Y Glatirea/Pensionee .

“PAYS AND ALLOWANCES:

0001 -0asic Pay .
IdU-ltouse Ront allowonee
1308-Hedical Allowance '

- 1528-Unpttractive arpa allow
1770-Spl.additional allowance
1830-Sacedal Reldef All{2005)
1831-adhac RolieF (2005)
1864-Dearnes nllouance (lusﬁj

Gross’ Pay ang’ nllouan:e:
OEOLCTIONS

GPF ualankc ' rs,sar 0g
-'6585-GPF,Loan Principal Instal
3604 Groun Insurance
3701-8cnovalent Fund(Exchanpe)
Total Deductions

0.0.8,

18.04,19690

23 Years 10 nanths 618 nays

THE thK OF KHYBEﬂ BANRU BR&NEHIE&NHU'




oo

= SNo | . Name - "~ Relation | D/o Birth | Married/u nuvrricd
A . - : . ) —_— . . .
iy : s =

1 ¢7 7 Misal Bibi wife [ - 1961 T Marvicd

2 & Diljana | Daughter | 01-03-1982 T Maer

T T W an ullah " Son [710-04-1990 [. - Marrica

a

T R SRy i e U s AR B
e e i T S ETORT90A ] Ui
et e ) e e e P FE N, | 0N

6 7 Qur ltul 1l-am ' Daughtcr

+01-05-2003 | Unmarried

" 09:04-2006. “Dumarvied

s 7 _ [‘ula Ullah .Son.

| S okl '-'

 LECTURER
- SGP.GG Lakki Maria

s D —  2h\glerer— . GAZZETED OFFICEN:

bt A
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~ Note:
" Lihe abeve muntionad family npmbors are hnkod NADRA gatanass

2 Dwie could be cinor tomity

- NATIONAL D
NEA MINIBTRY OF )

Apeient Name:
Citizen Number;
Decumient Number;

s 1o eortify that the i

" ldeatliy Nox

Liute of Hiewy:
Falicr Namae:
Mothier Names
i&lailua With

Applleants

- Dista of Binle
“lather Numes

. Mother Namag

ra

‘Relalen Wb
Applicant;

tdenthy Nog

* Date af Dirth

tather Namze:
Mather Nawse:

“Rekashin Wil

Sppileaniy

: Abuul
1120103744695
CA3495082)

Kifaynt Ulioh Kijun
L 11201-2072223.1
0170411992
Abdullah Jan
Misnl 15(hi

S

' HOVERNMENT GF PAISTAN ' *
ATABASE AND RE
NTERIQR

feih-Jan -

430103745695
1870471960

Ailier Muhamenad
Biln Ayethg

Salr

S

01/03/1982
Abdultaly fgn
Misat Bil

Davghier: .

Wbl

u.“i-ﬁ“*:c_“'
by
Jg e

(al may ko

. canba venlisd al htipe:Ma nadea.gov, phiod

| Page [ of2

24

GISTRATION AUTHORITY. ¢ «

ly comprising nl‘.ihl_: foll‘nwingmmb&uﬁ:i& ¢

1(200-031 17066 -

;rw;;;f-g, o

pebdl :_ B
:rl"‘t:ﬂ;li, o

1 -4 .
ql bt nol (inked to this famity 2y NADRA ditabaze- .

’Sé , "i;? '

1120103117086
1981

Father Names . Payo Khan
1%,5'!\'.,.._'.;_' Sahiba Bt
Relatioo With. yor

1I20E4D22446.5
. JLOR99S
" Abduliah Jan,

' REGISTRAR GENERAL OF PAKISTAN

Date of issue; 34/092022

Ui

LA

11120103748695*
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NAYIONAL DATABAS
* MINISTRY OF INTERIDR

tdently Nay. -

D u[-nirlla't--
Fathar Nause; -
- Mgiher Naane;.
. Relsllan With
N ASpplicanrs
a
;
o,
L)
i
. 1
v
'- Nota; .
7 % Tha ebava mantionsd fami
- 2 Thaim coud be ather family

" Qum UlAin -

"BOVERNMENT OF PAKISTAN :
E AND REGISTRATION AUTHORITY

11201-7102093-8
0171372603
Aldulloh Jun
Miésat Bibi
Duuptuer

Wl digr

quule-

ly mernbars are I;Inkeﬁ in NADAA datahase

.

v

Ihel may ba eaglites

S ta |,...,,._.,,_|.!.15 g
. ST

Nl

Tt

g

*EA34950821-

sk’ -
:rl.'l'..dh :

¢ oul not linked Lo Lhis famity in NADRA catata sy’

i

®

f i

tl.:l_ .
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REGISTRAR GENERAL OF PAKISTAN

Date of lsye: 24/09/2022
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_ ‘ N GS & PD.NWFP, ﬁ?D—FS—IllI]D Pads—! ..’.23{19}!IIDUMar q i

»;4'_

Last Pay Certificate-ol_,
OFfthe 4} IR
Proﬁeeding o __S¥,
He has been up to s — ‘16‘\\(‘ ’.-3! .—fn,_. cﬁaa?

As the following rates: - T PAY AND ALLOWANCES
/'7"6 a8 /84 52\5 ~0001 BASIC PAY '

Ilnhullnh- —— ) . ' .RI’ 8é5° "
: : . Y1000 .HR.A :

: Sub%.'lunl.ivu Pay:- . _- . . ,f\jfv //4 .

1528 - | UAA

Officinting Pay:-

Exchange Compensation Allowance: -

’ .Iir;.
©  DEDUCTIONS: - o
3609 . | INCOME TAX ] | CRANDTOTALRs- .
GP/F GP/FUND Rl dS€al . ’
3990 | BBmIND !l 3.5~
B Group All_ Gz, & A"
[ @ﬂghﬁﬂm-ﬂa Toah .
ar GRAND TOTAL '
" . .
'

4« He made over cha ruc 0f the Office of ST‘ : C_QP r[/. .
¥ ‘ : T — . I:.Z'_ '
{ Onthe ‘. . _A?j'nuan.ur &’; SO A N & o g"g- - '

. . . . . N . i . A i 33 -\
5- . Recqeries are to-be made fram the pay of the Government servent as-detailed on the reverse.
O- Fle has been pitid Jeave salary ns detoifed bl_:luw.'Dt:d'ucliulls-havc been made ns noted on lhu_rc\;'crsc.
From. i __atRs ) amonth
From _- / . ‘l-o s. _ / " atRs__ / . a umnlll-;:'
From / L Tt - / | at Rs___ / a month -
- ke is entitled o druw e Jollowingse...... ’
S 3- He is also entitled 10 jOINIng e fOr i ...days.
9—. The detanls ta the lncomc Tax recovered from. hm‘l tlp ‘to-date from the begmnmg ot‘lhu Current years are
noted on the reverse. ) . :
: . o _' _ Sigrum_ua:-—.—_aJ
Doted / / L
. Desxgnnllon posmeamnl x
) ' L Cxs :.JL
e L Barna
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To

‘Thc-Secrelary
Elementary & Secondary Education
Khyber Pakhtunkhwa, Peshawar.

* .

Subject- DEPARTMENTAL APPEAL AGAINST THE IMPUGNED

Respected Sir!

ORDER__DATED 09/09/2008 _TO THE EXTENT OF
RECOVERIES OF RS 24,38031/- MADE FROM THE
PENSION OF THE APPELLANT. :

o

That upon a complaint dated 25/01/2007 an FIR No 3 dated 17/03/2007 was

' registered against the appellant u/s 419/420/468/471 PPC/5 (2) PC Act. .
Copy of FIR is attached. '

"That beside the said FIR a departmental proceedings was also initiated

against the appellant and upon conclusion of departmental inquiry, through

. impugned natification dated 09/09/2008 the appellant was compulsory
retired from service and recovery of loss to Govt: exchequer amounting Rs.
124,38,031/- issued against the appellant. ' '

That feeling aggrieved, the appellant filed Service Appéal No 562/2009 .

‘before the Khyber Pakhtunkhwa Service Tribunal and the same has been -
. dismissed vide judgment dated 09/02/2010 before conclusion of the.
‘criminal trial|against the appeliant upon the same allegations, which was

initiated in the Anti-Corruption Court.

“That against the ibid judgment of Service Tribunal, the appellant filed C.P

No 212-P/2010, but the same has been dismissed vide order dated
05/07/2011 being time barred. . : :

That it is important to mention here that the criminal proceedings initiated

against the appellant on the same allegation before the competent trial court
“and after recording pro and contra evidence, the court of Anti-Corruption
. acquitted the appellant from the charges levelled against the- appellant
through judgment dated 14/07/2012. -

That the complainant/Pakistan Traders (in the aforementioned FIR) brought"*'-ﬁ N
& Civil Suit for recovery of the above mentioned amount mentioned in the

compulsory retirement order, against the appellant before the Senior Civil .
Judge, Peshawar and after conclusion of the trial, the suit has been decreed

- against the Department and not against the appellant vide judgment dated

24/01/2024.



R

a)

b)-

" to reduce disparity i

_ b

. That before conclusion of the aforementioned Civil Suit, the appeilant
~ reached to the age of superannuation and your good-self department made
recoveries from the pension of the appellant.

‘That the appellant feeling aggrieved from the impugned order t;a the extent
‘of recoveries of Rs. 24,38,031/-, filed the instant- departmental

appeal/representation before your honor on the following grounds:-

GROUNDS:

That the impugned order to the extent of recoveries of Rs. 24,38,031/ is
against the law, facts, narms of natural justice and materials on record,
hence not tenable. )

the income-and earning of the individuals including
persons in the various service of Pakistan. '

_That under Article 3%((:) of the Constitution of Pakistan 1973 state is bound

“That the detion of the department is illegal, unlawful and against the basic
- fundamental rights of the appellant. - | -

“That the action of the department is against the rules/regulations, good S
' governance, transparency and the general principles of justice, fair playand ~ *

equity, which in turn would definitely jeopardize the legitimate rights of the

- appellant.

~That the appellant has been acquitted from the charges by the competent

trial court of law and also the recovery suit against the appellant has been

‘dismissed by the trial court, in the circumstances the impugned order to the
- ‘extent of recoveries of Rs. 24,38,031/- is illegal,

That any otth ground will be raised at the time of hearing if need so. -

It is therefore, most hurhbly prayed that on acceptance of this

departmental appeal, the impugned order to the extent of recoveries of Rs.
24,38,031/- may kindly be set aside. ' '

. CJW/L?W ,

Dated:- 20.06.2024 | Abdullah Jan

' Senior Clerk (BS-14)
GHS Ghazi Qila FR Bannu.
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

APt No /202

— (APPELLANT)
Kool Jay (PLAINTIFF)

(PETITIONER)

VERSUS
P Aot e
o Kedulelt T

I

Do hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.
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Deans Trade Centre, Peshawar Cantt,
(0311-9314232)




