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09/10/2024 The Petition U/S 12{2} CPC in service appeal no.
| [1099/2019 submitted today Mr. Gul Tiaz Khan Marwat
Advocate. It is fixed for héaring before Division Bench at
Peshawar on 23.10.2024. Original file be requisitioned.
Parcha Peshi given to the counsel for the petitioner.

By order of the Chairman

i




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Muhammad [smail

CMA No. /2024

1202) tfe Petriion mo-1152)%24

VERSUS

ooooooooo

Petitioner

Govt: of KPK through Secretary Home Civil Secretariat

Peshawar and others. ... Respondents
INDEX
S.No Description Annexure | Page No
1 Grounds of CMA I —— 9
2 Copy of order dated 23.08.2011 A /o
Copy of Judgment / order dated
3 126.09.2016 B |/l—-]A
Copies of Order of reinstatement ~
| dated 17.01.2017 & 30.07.2017 C&D ﬂ{ ~15
' Copies of order dated 15.02.2017 and _
> [27.03.2019 E&F | ff; —~15
6 | Copy of order dated 30.05.2019 G ]Cl
Copies of Appeal No. 1099/2019 a0
7 | and impugned order dated HésJ ;\cp ---OL?
01.10.2021,
8 | Copy of judgment 2015 SCMR-77 K |Je —3S
9 ! Copy of application for copies L Bci
10 | Vakalatnama -

Dated: 30/09/2024

Your Humble Petitioner

T

GUL T

Advocate H&_ 'h Court DIKhan
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

12( % CPC praktdion No. 12 /2024 Kilphor uiiuting
Muhammad Ismail Constable No. 7902 FRP D.LKhan " ~J6&L
......... Petitioni%e+{0z
VERSUS

1.  Govt: of KPK through Secretary Home Civil
Secretariat Peshawar.
The Inspector General of Police KPK Peshawar.
Commandant FRP/ Additional Inspector General of
Police KPK Peshawar.
4. The Superintendent of Police FRP D.I.Khan
.............. Respondents

PETITION U/S  12(2)/151 _CPC __ AGAINST __THE
ORDER/JUDGMENT DATED 01.10.2021 PASSED BY THIS
LEARNED TRIBUNAL VIDE WHICH APPEAL NO 1099/2019
CONTAINING THE REQUEST / PRAYER FOR GRANTING
BACK BENEFITS / FINANCIAL BENEFITS FOR THE
INTERVENING PERIOD OF LITIGATION FROM 23.08.2011
TO 25.01.2017 HAS BEEN DISMISSED.

Respected Sir,

1.  That the Petitioner was appointed as Constable in FRP
D.I.Khan.

2.  That the Petitioner was removed from service vide order
dated 23.08.2011 passed by Respondent No. 4 on the
basis of absent from duty for 77 days ie. w.e.f

06.06.2011 to 10.08.2011. Copy of order is enclosed as

Ve
W Annexure - A,
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That against the imposition of major penalty of removal
from service, the Petitioner filed service appeal before this
learned tribunal which came up for hearing on
26.09.2016 and this learned tribunal was pleased accept
the appeal of Petitioner and set aside the impugned order
of removal from service dated 23.08.2011 and remanded
the case back to the department for conducting de-novo
inquiry howéver, the issue of salary and back benefits to
the Petitioner were ordered subject to de-novo Inquiry.
Copy of judgment is enclosed as Annexure-B.
That after the decision of appeal, the Petitioner was
reinstated into service vide office orders No. 503 dated
17.01.2017 and No. 181-83/FRP dated 30.01.2017 and
the Petitioner took the charge on 26.01.2017. Copies of
Order is enclbsed as Annexure C&D respectively.
That the Petitioner was served with charge sheet and
statement of allegations to which the Petitioner filed reply
explaining his position and also prayed for payment of
back benefits of the period for which the Petitioner
remained out of service due to issuance of order of
removal from service dated 23.08.2011.
That after submission of reply to the charge sheet and
statement of allegations by the Petitioner neither any

final show cause notice has been issued to the Petitioner

nor an opportunity of personal hearing has been
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provided to the Petitioner and nor any final order has so

far been communicated to the Petitioner and the
Petitioner anxiously waited for the result of the inquiry
conducted de-novo but no order whatsoever has been
communicated to the petitioner.

That facing with these circumstances and having no
other remedy, the petitioner filed CMA/Execution Petition
No. 494/2018 which came for hearing before a single
Bench comprising honourable Chairman of Tribunal on
27.03.2019 and the respondents there and then
produced a copy of impugned order dated 15.02.2017
and the learned Chairman of the Tribunal was pleased to
treat the execution petition as departmental appeal to be
decided by the Appellate Authority/ Respondent No. 3 in
accordance with law. Copies of order dated 15.02.2017
and order of Tribunal dated 27.03.2019 are enclosed as
Annexure E&F.

That after the decision dated 27.03.2019, the petitioner
was summoned by the respondent No. 3 and after
providing personal hearing, the impugned order dated
30.05.2019 has been passed by the Respondent No. 3,
copy supplied to the Petitioner on 22.07.2019 after
submission of application for provision of copy to the

Petitioner in respect of rejection of departmental appeal
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of the petitioner has been rejected. Copy of order dated
30.05.2019 is enclosed as Annexure G.

That the Petitioner filed Service Appeal No. 1099/2019
before this leaned Tribunal which came up for hearing
and the same has been dismissed vide impugned
Judgment dated 01.10.2021. Copies of appeal and
judgment are enclosed as Annexure H&J respectively.
That the impugned judgment dated 10.01.2021 is
without jurisdiction being against the law as laid down
by a full Court/larger Bench comprising of five judges of
the august Supreme Court of Pakistan in a case reported
as 2015 SCMR-77 titled as "IGP Punjab V/S Tariq
Mehmood". Copy of judgment is enclosed as Annexure-K
That the impugned order was passed on 01.10.2021 and
the petitioner applied for provision of copies vide
application dated 27.10.2021 but the copies were not
supplied to the petitioner up to 14.05.2024 and the
petitioner then submitted another application dated
15.05.2024 for provision of copies which were provided to
the petitioner on 17.05.2024, hence the instant petition
u/s 12(2) CPC which is well within time. Copy of
application dated 27.10.2021 is enclosed as Annexure-L
That feeling aggrieved from ¥ the impugned judgment of
this learned Tribunal and having no other remedy, the

petitioner seeks the indulgence of this learned tribunal
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under its inherent jurisdiction inter alia on the following

grounds.

GROUNDS:-

A. That the irnl-nugned action /inaction of non-payment of
arrears of pay/ salary to the Petitioner on the eve of
reinstatement into service is against the fundamental
rights guaraﬁteed under the constitution and as law laid
down by the Apex Court of the country reported as 2015
SCMé-?? wherein it had been held that grant of service
back benefits to an employee who had been illegally kept
away from efnployrnent was the rule and denial of such
benefits to such a reinstated emplbyee was an exception
on the proof of such a person having remained gainfully
employed during such a period but in the case of the
petitioner, this settled proposition of law has not been
followed by this learned Tribunal while recording the
impugned judgment.

B. That it is an admitted fact proved from perusal of record
of the case that there is nothing available on record that
the petitioner was gainfully employed anywhere during
the relevant interviewing period but this fact was also not
considered by this learned Tribunal while recording and
passing the impugned judgment dated 01.10.2021,
therefore, it was held by the Apex Court such jyudgment

is very unjust and harsh to deprive a person of back
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benefits the period for which he remained out of job

without any fault of him and it is settled law that back
benefits in éuch situation cannot be withheld by the
respondents or by the Service Tribunal.

That the impugned actions / inactions of Respondents of
non-payment of arrears of pay/ salaries with effect from
23.08.211 to 25.01.2017, the period vide which the
petitioner was kept out of service due to issuance of
order of removal of service is against law, arbitrary,
Malafide voici abinitio, without lawful authority, without
Jurisdiction and of no legal effect qua the rights of
petitioner.

That the impugned action /inaction of non-payment of
arrears of pay/salary to the petitioner on the eve of
reinstatement into service is also against the provisions
of fundamental rights guaranteed under Constitution of
Islamic Repﬁblic of Pakistan as not only the petitioner
has been deprived of his vested rights of property and life
but his entire family members who are the dependents
upon the petitioner have been deprived of last piece of
morsel.

That the instant petition u/s 12(2) CPC is competent and
maintainable on the basis of mis-representation and
concealment of facts regarding want of jurisdiction as the

earlier Bench of this learned Tribunal has not followed
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the law as laid down by the august Supreme Court of

Pakistan which is binding under Article-189 and 190 of
the constitution, therefore, this learned Tribunal has not
only violated the judgment of the Apex Court referred to
above but failed to exercise the jurisdiction properly
vested in it.

That it is settled principle of law that all the laws of the
land must wear in the sleeves of the judge and it is also
settled principaleof law that Court had to decide the
controversy between the parties after judicial application
of mind but in the instant case both these principles had
not been followed, thus the impugned judgment is
outcome of non-application of judicial mind which is
liable to be recalled and set aside.

That it is a]so a settled proposition of law that nobody
should be penalized for act of public functionaries and
Court but here the Petitioner has been met out
discriminatory treatment and he has not been treated
under the law as required under the provisions of
fundamental rights guaranteed the Constitution of
[slamic Republic of Pakistan.

That this Honorable Tribunal is creation of Constitution
under which fundamental rights of the citizens of the
Country are protected and having vast Constitutional

Power, this Honorable Tribunal is competent and
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authorized to correct the failure, faults, dereliction of

duty, latches, defects in jurisdiction denial of justice,
bias or disability and to set aside/struck down illegal and
order without lawful authority of the Departmental
Authorities  of  Government  Offices/Departments
including the Respondents.

I. That the Petitioner remained jobless during the period
vide which the petitioner was kept out of service due to
issuance of wrong and illegal order of major penalty
passed by respondents i.e. from the date of removal from
service with effect from 23.08.2011 to 25.01.2017 and he
has never been gainfully employed elsewhere.

J.  That all the actions/inactions and orders passed by the
respondents are void and illegal and no limitation runs
against the void orders and it is also a settled principle of
law that when the initial order is void then the
superstructure built thereon shall have to fall on the
grounds automatically.

K.  That counsel for the Petitioner may please be allowed to

raise additional ground during the course of arguments.

It is, therefofe, humbly prayed on acceptance this Appeal
this Honorable Tribunal may very graciously be pleased to
accept the appeal of the Petitioner and as a consequence
thereof respondents may please be directed to pay the arrears

of pay/ salary to Petitioner with effect from 23.08.2011 to
25.01.2017.
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Any other relief deems appropriate in the prevailing

circumstances may also be granted.

Your humble petitioner,

/
Muhammad Ismail

Through Counsel

Dated: 3&/@7/2024

Gul Tiaz/|Khan Marwat
Advocate High Court
DIKhan

CERTIFICATE

Certified that it is a first petition by the petitioner before this

learned tribunal against the impugned orders of respondents.

AFFIDAVIT

I, Muhammad Ismail Constable No 8170 FRP D.I.Khan, the
petitioner do hereby solemnly affirm and declare on Oath that
the contents of appeal are true and correct to the best of my

g
knowledge and belief and nothing has been concealed: from

ﬁ/}
DEPONENT

this Honorable Tribunal.
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This O.rder

i st Recruit Constable Muhamrnd fsm
"Khan Range, on the Charges that accordmg toD

.
"'.-"7." P

06.06. 2011, of FRP Police Line, Di

- Dated. gg,os.'zon:

will dnspose off dcpartmental Cagqu

4 sl
. : R
A | / o 7
_— L
’ ' T
ry cumluc‘h ME ¢ :
ail No.8170/ FRP of FRP, : i} G
allv Diary repor kv IdL ;; )
tt: D.LKhan, he :\l‘wnh'd ) -

(AMA

FRP.D.LKhan 13

\ 'aa*No 10, dated
lf from 1aw-£ull duties with cffect from 06.06.2011 to till datc, W 1th-uut .
or per{mssmn E t;f
».- o On the basis of his above, he was procec.ted against ' j i_f
e ally and served with proper Charge Sheet and Statcmcn' nf :. "
i‘gl‘lig‘g?’?ons er ALLOU- UD-DH\' KHAN LINE OF¥FIC E[yERP D. 1 KH AN,
T was. appomted as Enquiry Officer. After completion: of all codal fon mhtw-
the Enqutry OEflcer submitted his finding report aleng-w ith oth:.r re lcv.\nl ) _‘\__,
papers, where in he recomrnended the said Constabie for hMajor Pu: \lshmc.‘n ' {‘
x‘e Removal fromm service from the date of absence i + 06.06.2011. Hu wa-«. | :
_ _lew;'Vedthh Final Show Cause Notice on 17 08.2011, reply 1eccwc|. wlnch N
§ ' satlsfactory ; - i ]
i i
; Keeping in view the facts stated above, as well a5 '; o r!;_
: ,I:l:é};f)i-nmendanon of enquiiry officer,.L 1 MR. AMAN ULLAH I(HA\!,j :i\
r.Sl:upermtendent of Police FRP D.I. Khan Range D.L.Khan, in excmqu nf i"
S POWErS conferred upon me under the NWEFP Removal from ql...r\‘ltl.‘ >7
_ tzgpeC1al Powers) Ord:- 2000 Amendment Act- 2005, hereby 1w11 d Rmrun S i.:
;E'“Cuohstable Muhammad Ismall No.8170/FRP, Major” Punmhment nl Rg mm o ,‘ )
“ 'from service from the date of absence 1. ¢,06.06.2011, and his pcnnd “of absenee : 3
_ e 106.06.2011 to till date, is treated as leave with-out pay. ‘ E .;
L :;'-'T.Q{DER ANNOUNCED. o . 1\
E

N ULLAH EHAN) -
intendent of- Po!m... . .

Super
Rangé B LKhan.
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BEFORFE_KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. il

(;AMP COURT D.I.KHAN.
SERVICE APIPEAL NO. 46172013
Date of institution ... 17.01.2013

Date of judgment ... 26.09.2016

Muhammad lsﬁmil, Ex-Constable # 8170, FRP
R/o Ama Khel, T'chsil & Distriet Tank.

. (Appellant)
VERSUS
I. Government of Khyber Pakhiunkhwa through Sccretary Home,
- Civil Secretariat, Peshawar.
2. Inspector General of Policc, Khyber Pakhtunkhwa, Peshawar.
3. Commandant, Frontier Reserve Police/Additional Inspector General
of Police, Peshiawar,
4. Superiniendent of Police, Frontier Reserve Police, D.1.Khan.
5. Gul Manan, the then Line Officer/Inquiry Oflicer, FRP D.1.Khan.
6. Alao-ud-Din, Ling Officer/Inquiry Officer, FRP, D.1.Khan.
{Respondents)

APPEAL _UNDER_SECTION-4_OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL _ACT, 1974 AGAINST THE: QRDER BEARING # 3630 DATED
15.12.2012 OF RESPONDENT-2 AND ORDER BEARING # 994-95/EC DATED
15022012 PASSED BY RESPONDENT-3 VIDE WHICH _APPEAL_OF THE
APPELLANT FOR REINSTATEMENT IN SERVICE AGAINST THE ORDER
BEARING # OB/ 801/FRP DATED 23.08.2011 PASSED BY RESPONDENT-4 WAS

REJECTED/FILED, _' . b
Mr. Gul Tizz Khan Marwat, Advocate. ... Forappeliani.
Mr. Farhaj Sikandar, Government Pleader “ For official respondenis No. 1 to 4. :
MR. MUHAMMAD AAMIR NAZIR -~ MEMBER (JUDICIAL)
MR. ABDUL LATIF -« MEMBER (EXECUTIVE

e R

- ‘)
JUDGMENT , AW
Kby L o hwe
R . Scl';lcc Tribtingg *
MUHAMMAD AAMIR NAZIR, MEMBER:- Muhammad  Ismail, ©eglawar

Const‘ab‘le' Fronticr R‘eservc Policc,' District Tank hereinafier called lhc' appellant, through
instant appeal under Scction-4 of Khyber Pakhiunkhwa Service Tribunéll Act, 1974 has
impugned order dated 23.08.261 I vide which thf: appellant was awarded major punishm(.;nt
of removal from scrvice and his ebsence period with effect from 06.06.2011 was treated as

. i
leave without pay. Against the impugned order referred above, the appetlant filed o |
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4

o
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4

2.

e

2

departmental appeal which was also rejected by the Appellate Authority vide order dated

15.02.2012.

2. Brief stated fucts giving rise to the appéal are that the appellant was appointed as

constable in Frontier Reserve Police, D.J.Khan and was performing his duty to the

satisfaction of his superiors. That on 06.06.2011 the appellant fell ill and the doctor advised ‘
him Tor one month bed rest. That the appellant -was bed ridden but the respondents issued
him charge-sheet a.'longwith.statement of allegations on the charges of absence from duty.
That the appellant submitted reply to the ciwrgcvshect and statement of allegations ‘
Iaccom;_;)anjed by medical certificates. That thereafter, a one sided inquiry was conducted ‘
and the compctc;m authority, on the basis of one sidca inquiry awarded him major
punishment of removal from service vide and his abscn(-:e period was. treated as leave
without pay vide order dated 23.08.2011. That against the impugned order, the appellant |
{iled a departmental appeal which was also rejected by the Appellate Authority vide order ‘
dated 15.02.2012, hence the instant sérvicc appeal. - !
3. We have heard the arguments of learned counsel for the appellant and learned

Government Pleader for official respondents No. 1 to 4 and have gone through the record

. available on file,

. A ’ N " .
K\Vl g\ '®. Learned counsel for the appellant argued before the court that despite the facts that
V

the appeliant was ill and was bed ridden, he was procceded against without taking into
consideration his medical certificates. That a one sided inquiry was conducted against the
appellant and Competent Authority without any Justification ordered his removal from

scrvice and also treaied his absence period as leave without pay which fall within the

: : . _ . _ . A
preview of double jeopardy. That since the impugned order is illegal, therefore the same

may be set-aside and the appellant be reinstated into service with all back benefits.

. : . : “Su.r;; z r‘ "hhyy
3. The learned Government Pleader on contrary argued before the court that t'heg:g;,m:;mu{

Iappéllant w;as rightly removed from service as he wi}l‘[’ﬂliy absented himself from _dult_v. / 7/§)/§
That the Competent Authority has adopted all the legal requirements before awarding him

major punishment. That the appeal in hand is without any nﬁerits, hence ma_\,.; be disinissed.

6. Perusal of the case file reveals tha% the zippcl].-fmt while scnfing as [rontier Reserve _

S 4 cetim

Police, D.J.Khan was issued charge sheet alopgivith statement of allegations on the ground



. : r s
: | - /13
| A —
ol his willful abscnee from duty with effect f;l'{)m 06.06.2011 il date. The appcllaﬁt in
response to charge-sheet a11;:l statement of a]legqtions, submitted a reply stating therein that
due to serious ailment, the doctor had advié;ed him complete bed rest. Though
application of appef} ant was supparted mcdlcal cerm"cate yet, the Competent Authority
lL'llildILd an inquiry against the appellant. Thﬂ mqmry officer conducted a one sided inqt;iry
without associazing the appellant with inquiry proceedings. The inquiry officer has also not
taken into consideration of plea of illncss of the appellant and recommended him for major
punishment. Similarly, the Competent Amhomty whlle considering the defeciive inquir);
report, awarded the appeilant major punishmenl of removal from service and has also
treated the absence period of the appelianl as lcaw, without pay which is not justifiable
uudu the law as it comes within the previcw of double jeopardy. The Appellate Authorily
has also not considered the plea of ailmen; of the appellant and has rejected {he
departmental appeal vide order dated 15‘02.20'.12. The respondents were bouud to have
associated the appellant with the mnquiry procee‘dings while providing him full opportunity
of defense and there-after should have passcd?an appropriéte order justifiable under the
law. The impugned rex}loval order suffered iIleéality on two score?’. firstly, the impugned
order is based on one sided inquiry and secorfdly in the impugned order, appellant was
awarded two punishment for single act of absénce, one removal from service and 01'h-er
treating his absence period as leave without pay which is illegal and not warranted under
the law. Hence, we are inclined to set-aside the impugned order dated 23.08.2011 and
remstate the appellant in service, while rc:,nanéd the case to the Competent .Authorily to

t

conduct a de-novo inquiry against the appellant within two months tor the date of receipt of

this order by providing him full 0pp6rtunity of defense and thereafter passed an appropriate

order, The issue of salary and back benefits of (he appellant will be subject to the de-novo

inquiry. Parties are left to bear their own costs. File be consigned fio the re¢ord room.

ANNQUNCED ! - M@Z‘Zi
26.09.2016 _ - &
UHAMMAD AAMIR NAZIR)
MEMBER

(ABDUL LATIF)
MEMBER
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ORDER

g of Inspector General of Pohce l\hybu

As per direction
grer  WNo. 3141!‘:;&L ‘dau.d

issued vide (Pb jot

Pak'r-tunkhwa, Peshawar
unkhwa Service ‘lnbu

sion of Khyber Pakht nal, P("bhc‘lel

"b 122016, rhe dect

w daed 20 092016, in Service Appeal No. 461/2013 is hereby 1mplemented L2x- -
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P ‘;

S
COM'VIAN ANfa
Frontier Res rve Pohcc
Khyber Pakhtun hwa Pekhawar

marawes A= s &

FE STV S

5% 5 giLegal, dated Peshawar the JF1e 12017

‘J' ............
Copy of ahove’ is forwarded for information and nec
nduct denove enguiry into the: l’naucr and

SPIERFE, ik Range, NIK with directions to €O
jecidud the tastOn meriv and their outcome myy he copinanicaied T t}'-ts sifice v
!_aﬁ? aﬁaugwdz 1D ,ﬂ

Srward submission Lo PO, Peshawat. [TV LA

!; | ot Wf‘fl.—*-h\"ttm' : /4( N
| on e/ /// "6/_ B

essaty . acaon to the

.y 2 e S e o e
Z

i

i \,\ ,_.a..‘.- e
' o ‘f‘a’l}' 4/5“’:-— CK"‘;“

Iy
t‘ Y fms::«

/"':f,’ ,gi J" :L"ﬂ’)‘yy’j ? o s -
5 f '7 -' :’ ;/‘ - ‘.:

i f:.:&
' A :
: 95/7/@7@4,,,,,,,?@« o s o I
ih pputl Yrde Y o
74 / \\N\N\ .
. emi / - 1 ' '
o L e AM;

3
1 /t
. 7 '(._74’ - .
i gl o : :
‘N P
’d(‘ ../‘ P o '
o:,
~ -
] L _
k: Iy, uu\ng? wKange wishnans”
< A1

e s kel



Catu

—u . = > g 4; /?_.J
- ‘.
- v

‘ ORDER.

On his re-instatement in Service subject to dehc}\fe' Enquiry "vide
Commandant FRP KPX Peshawar order endst: No. 503/51 LegaI "dated
17.01. 2017 and arrival in FRP Police Line D.1.Khan vide daily dlary reoort Mad -
No. 07, dated 26.01.2017, Ex: Recruit Constable Mohammad Ismaﬂ No. 8170 -
is hereby allotted Constabulary No. 7902 of FRP D.L Khan Range from the date .

- of his arrival and posted in Platoor No. 187 FRP Police Llne D.I.Khan w;th .

immediate effect.

Superintendent of Police,
FRP, D.I.Khan Rangfe,‘_D.I.Khan.

/&/ f&) JFRP, Dated of D.LKhan 30 /01/20;7

Copy of above is submitted to the:- :
Commandant FRP KPK Peshaw:ar for kind information please.

Pay Officer FRP D.I.Khan. ‘ B
QHC/SRC FRP o.1khan M -

, i
Sum@t of Police,

A FRP D.I.Khan Range, D.I.Khan.
7 B el el L

v
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This Order is aimed to dispose off the denovo enquiry initiated against i%ecruil' Constable
Muhammad Ismail No.8170 of FRP D.I.Khan on the allegation that according (o daily dfiary report No.10
dated 06.06.2011 of FRP Police Line DIKhan, he absented himself from law full clul"iésli with effect from
06.06.2011 without any leave or permission. :

He was served with charge sheet and statement of aIlegatién. SI/HC Alau Ud Din Line
Officer, FRP D.I.K.han was nominated as Enquiry Officer. After compietion of enquiry li:a_'e Enquiry Officer
found him guilty of the charges and recommended him for major punishment of rerr_novai from service. He
was served with final Show Cause Notice, reply received which was found not sal—isfaclo:_-;y. Hence he was
removed from Service vide order bearing O.B No.801/FRP, dated 23.08.2011. L_at:er on lodged an
appeal before the KPK Service Tribunal Peshawar bearing No.461/2013 which v(r:as subsequently

accepted vide judgment dated 26.09.2016, whereby: the honouable service tribuneil directed to re-

o
instate the appellant in service subject to denovo enquiry. Therefore denovo proceeding was

initiated and M. Muhammad Ashraf DSP/TRP_D.I.Khan, was deputed to c!nnducl' denovo
enquiry as per rules. After completion of all codal formalitics, the Enquiry Ofﬁcér submitted his
finding report wherein he recommended the absence period from 06.06.2016 fo -225.08.20]6 i.e (77)
days and period the defaulter constable remained out of service be treated as withc’i:-ut pay. He was
also provided opportunity of personal hearing. :

Keeping in view the facls stated above as well as recommendation of enquiry officer and

by taking lenient view, I MR. HAMEED ULLAH BALOCH , Superintendent of Police FRP [D.1.Khan
Range, D.L.Khan, in exercise of powers vested in me under Khyber Pakhtunkhwa ;Rules 1975 with
amendments-2014  hereby file the departmental enquiry paper and the absenée period from
06.06.2011 to 23.08.2011 i.c (77) days is treated as with-out pay. Similarly the peri'éad he remained

out of service is also treated as without pay.

' ORDER ANNOUNCED. Nk -
Dated 14.02.2017. LA '
OBNo.___ 1S /FRP | AMEED ULLAH BALOCH)
Dated ;: <X /02/2017 Superintendent of Police,
) FRP, DIKhan Ranf;e, DIKhan.
No_ ___ 8/ O / dated DIKhan the /S‘ /02/2017.

Copy of above is submitted to Commandant FRP Khyber Pakhtunkhwa Peshawar
‘for favour of information with reference to his office arder endst: Na.503/SI-legal dated
17.01.2017. '

Pﬁc}(ﬂgi—ﬁg haak
L Superintendent of Police,
FRP, DIKha;} Range DIKhan.
L o

——— —
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para2]Z (07208
Muhammad Ismail Constable No?/’;@ FRP D.I.Khan ‘
03434545237 p f’f":“"“‘ N
......... etittonq:r N

VERSUS

I. Govt: of KPK }through Secretary Home , >
Secretariat Peshawar.
2. The Inspector General of Police KPK Peshawar.
_‘e‘i 3. Commandant FRP/ Additional Inspector Genera] of
Police KPK Peshawar. '
4. The Superintendent of Police FRP D.I.Khan .
.............. Respomienttsi

PETITION CONTAINING THE REQUEST ' FOR

v
-t

IMPLEMENTATION OF JUDGMENT / ORDER OF THIS

LEARNED TRIBUNAL CAMP COURT D.L.KHAN DATED

26.09.2016 PASSED IN SERVICE _APPEAL- NO.

461/2013 TITLED AS "MUHAMMAD ISMAIL V/S GOVT.

OF _KPK THROUGH SECRETARY HOME : . KPK

PESHAWAR AND OTHERS",

i
+

. Respected Sir,

e PR TS S I N T
z e ®

o g ot 1 P

L S L

1.  That the Petitioner was appointed as Constable in .FRP

N4 D:I.Khan.
W

Jr;é) ATTESTED ] |
- K. : ' ¥ '
b:. ;::LP mkr wa ; .

N‘qhd War




o2 23§
fedl ]
5‘83&’._3
o o © ®
-'I""e.'
250
< 2 \&
2 %

Q e
3

5 AN
'\-\-‘.“‘ \
H\A’\ﬁ
\A
b

D\.

e SR
R Y I
Aw}

3a,] dwhdoD»

b

spj“M 'lo ,l."lq'-:]“x

27.03.2019
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EP No. 394/2018

Counsel for the petitioner and Mr. = :'

Sikandar, District for the respondents prese_'ht.;. |

‘order dated 15.02.2017 passed by: Superlntendent
of Police, FRP, D.I.Khan Range, D.Khan, wh__ereby,
the departmental enquiry against the appellarit was
filed while his absence of 77 days was trea%ed as
without pay. Simultaneous'y the period during:which
the appellant remained out of service was also
treated as without pay.

Learned counsel for the petitioner, on thc—:_: other
hand, stated that although the petitionetr was
reinstated into service on 30.01.2017 s'ubj:ect to
denovo enquiry in accordance with the judgnéent of
the Tribunal dated 26.09.2016 but it - wds not
communicated to the petitioner and the ordgr_: dated
15.02.2017 came to surface in the cdurt'fo'day In
the circumstances, learned counsel for the petltloner
requests for transmission of instant petltaon to the
departmental appellate authorlty/Commandaqr FRP,
Peshawar for treating the same as'‘departinental

appeal of the petitioner against the ‘order’ dated
15.02.2017.

In view of the request of learned cbunsel‘_for the
petitioner, instant execution petition shali beiéent to
respondent No. 3 for its decision as departj'nental
appeal in accordance with law. A copy of the record
shall'be retained in the office. :

Disposed pof accordingly.

Chairman’
Camp Court, D.1. Khan

caeecan Cme e ST abiaks
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ORDER

r-d constable had been

: - Feeling aggrieved he
submitted the Service Appeal No. 461/2013 before the Khyber Pakhtunkhwa Service

H .
The case was forwarded to CPQ Peshawar vide thi:;; office Memo No0.8083.
dated 03.11.2018 for lodging an appeal in the Sj.:prefne Court of Pakistan, the same has

Judgment of Service Tribunal may be in]plejmented and d i
conducted through SP FRpP Dy Khan Range, DI Khan. :

The said judgment was provis'ionélly implemented’ vide this office order.

Endst: No. 503/g Legal, dated 17.01.2017. The dencvo enquiry was conducted through

SP FRP DI Khan Range, DI Khan, and finally the same has been, filed by the competent
authority, however, the period of his 77 days ab
leave without pay. X

i . . A <
Feeling Aggrieved the definquent constable submitted the Execution Petition
No. 394/18 vefore the Se waj

rvice Tribunal Peshawar for imp!ementatidn of the judgment with
request for back benefits, :which was disposed,;off by the Honorable Tribunal and sent
before réspondent No: 03 j e Commandant -‘FRF’I-' Khyber Pakhtunl{hwa,'Peshawar for its
decision as departmenta) appeal in accordaqcé with law, '

For disposal of departmenta]] appeal the appellantiwas'summoned "and
heard it person in Orderly Room held on 15.05.2019, l -

- !
During, the course of personal hearing, the applicant failed tg present any

sence and in_tervé.ning period treated as
. i

justification fégarding to his proiong absence! It is settleq propo!;itién of Jaw that the law -

helps the diligent and nof indolent,

Based on the findings narrated ?bb've, l, Sajid Alj PSP Corimandant ' FRp
Khyber Pakhtunkhwa, Pesh’awar,?being the competent authority, has found no sub
i . . ) .
in the appeal, therefore, the, same'is rejected and filed being time barred and eritiess,
. A

L [/
AT :

———

‘n CO= 4 an al']t ]
1 : ¢
: : FrontiegF:'t%e e Police
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Copy of above is forwarded for iInformation and necesséw action‘to the Sp
DV KHnw Ronye, O ham .

' v !
! )

{ e . ' ?f‘ ,’ "~ Khyber Pakhtunkhwa, Pesh;iwar.
I b no S ;S /EC, dated Peshawar the <G % €3 12019,
I
|




Service Appeal No. [BrZEt /2019

Muhammad Ismail Constable No. 7902 FRP D.I.Khan

......... Appelldyt:

. e

Diated

1. Govt: of KPK r\Lhrough Sccretary Home  Civil
Secretariat Peshawar- | - v

T

The Inspector General of Police KPK Peshawar.

3. Commandant FRP/ Additional Inspector General of
Police KPK Peshawar.

TR

- (Mg R R S o iy i - B t
.;.&. L alp ey g~

e s
-

-k 4, ’I‘he.Supcrintendent of Police FRP D [.Khan
i T eeeeeenee Respondents

‘1‘: --- APPEAL U/S_4 OF KPK SERVICE TRIBUNAL ACT 1974

‘ AGAINST THE ORDER DATED 30.05.2019 PASSED BY

RESPONDENT NO. 3, COPY SUPPLIED TO THE APPELLANT )

ON 22. 07 2019 VIDE WHICH DEPARTMENTAL APPEAL

poiE \?pdto-t’?ﬁv

. :DATED 27, 03 2019 AGAINST THE IMPUGNED ORDER OB
?{;ﬂ?ﬁ‘f‘r NO. _153/FRP__ DATED 15.02.2017 __ PASSED _ BY
‘\\9 \‘? REéPOﬁDENT NO. 4, COPY WHEREOF SUPPLIED TO THE
E_.? . APPELLANT ON 27.03. 2019 VIDE WHICH INTERVENING
%% o PER.IOD ‘OF LITIGATION CONSUMED IN S“‘RVICE APPEAL
@ * : '?' NO 461/2013 HAS BEEN TREATED AS LEAVE WITHQUT
v‘ﬁ'\f g.. . PAY. )
& - _ 5
o ,ﬁg‘g - 1‘_ Respected Sir, )
B TET o
: - ~ L ) That the Appellant was appointed as ;Cc'mstable in FRP .
J . ) .

b . . . . . . $
4 St "l . .

by e ..

."-' .I ..‘ :-.

r Pakhtukchwy
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That the'ApgéI.i'ant was removed from service vide order
dated 23.08.2011 passed by Respondent No. 4 on the
basis of absent from duty for 77 days i.e. weef
06.06.2011 to 10.08.2011. Copy of order is enclosed as
Annexure - A.

‘That against thc imposition of major penalty of rémoval
from service, the Appellant filed service appeal before this
learned tribunal which came up 'for hearing on
26.09.2016 and this If;amed tribunal was pleased accept
the appeal of Appellant and set aside the 1:mpugned order
~ of removal from service dated 23.08.2011 and remanded
the case back to the department for conducting de-novo
inquiry however', the issue of salary and back: bc‘r.leﬁts to
_t_he Appellant were ordered subject to de-novo inquiry.
Copy of judgment is enclosed as Annexure-B.

That after the decision of appeal, the Appellant was
reinstated into service vide office orders No. 503 dated
17.01.2017 and No. 181-83/FRP dated 3.0.01.2017I ‘and
the Appcllant took the charge on 26.01.2017. Copies of
Orde} is enclosed as Annexure-C&D respectively.

That the Appellant was served with charge sheet and
statement of allegations to which the Appéllant filed reply
explaining his positjod and also prayed for payment of
‘back benefits of the period for which the Appellant

remained out of service due to issuance of order of

‘xee. EXAMING
Kh.:::e;' lmlc‘h:ikht;vu
vice ':'ribunu
Wwar

oy
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removal fromﬁgl,_fe.f-v'ic_e dated 2308201 1. Cdpieé of Charge
sheet, statemént of allegations and reply are enclosed as
Annexure E,F&G respectively. |
That after submission of reply to the charge sheet and
statement of allegations by the Appellant neither any
final show cause notice has been issued to the Appellant
nor an opportunity of ‘personal hearing has been
provided to the Appellant and nor any final order has so
. far been communicated to the Appellaﬁt and the

Appellant anxiou-sly waited for the result of the inquiry
conducted de-novo but no orc_ier whatsoever has been
communicated to the appellant. |
~ That facing with these circumstances -and having no
’other remedy, the appellant filed CMA/Execution Petition
. No. 494/2018 which came for hearing before a single
Bench comprising honourable Chairman of Tribunal on
27.03.2019 and the reslpondents‘ there and then
' produced a copy of impugned order dated 15.02.2017
and the learned Chairman of the Tribunal was pleased to
treat the executioﬁ petition as departmental appeal to be
decided by the Appellate Au%hority / Respondent No. 3 in
accordance with law. Copies of petition, impugned order

dated 15.02.2017 and order of " Tribunal dated

27.03.2019 are enclosed as Annexure Hé&.J.




El

.93

N po——

That after ‘the, decision détﬁ.@,.,?7-03-2019: the appellant

was sumrmoned by ‘the respondent No. 3 .and after

providing personal hearing, the jmpugned.oz‘der dated
30.05.2019 has been passed by the Respondent No. 3,
cbpy. supplied to the Appellant on 22.07.2019 after
submission of application for provision_of copy to the
Appeliant in respect of rejection of departmental appeal
of the a.ppellémt has been rejeéted. Copies of application
of appellant dated $807.2019 and order dated
30.05.2019 are enclosed as Annexure K&L respectively.

That the. Appellant feeling aggriéved from all the
impugned orders/actions and inactions of respondents
384 individually and collectively, the appellant s'eel;‘:'s the
indulgence of this learned tribunal under its appellate

jurisdiction inter alia on the following grounds.

GROUNDS:-

A,

That the impugned actions / inactions of Responcleﬂté of
non-payment of arrears of pay/ salaries with effect from
23.08.211' to 25.01.?0_17, the: period vide which t_he
appellant was kept out of service due to issﬁance of order
of removal of service is against law, arbitrary, Malafide
void  abinitio, witﬁout | lawful  authority, without
Jurisdiction and of no legal effect qua the rights of

appellant.
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That the l.mpugned act;'on _/__i‘gaction of non-payment of
arrears of bay/ salary to the Appellant on the eve of
reinstatement into service is against the fundamental
rights guaranteed under the constitution,

That the impugned action /inaction of nonpayment of
arrears of pay/ salary to the appellant on the eve of
reinstatement into service is also against the provisions
of fundamental rights guaranteed under Constitution of

Islamic Republic of Pakistan as nat only the appellant

has been deprived of his vested rights of property and life

but his entire family members who are the dependants '.

upon the appellant have been deprived of last piece of

morsel,

That the Appellant has been met out discriminatory

treatment and he has not been treated under the law as’

required under the provisions of fundamental .ri_ghts
guaranteed the Constitution of Islamic éepublic. of
Pakistan.

That this Honorable Tribunal is creation of Constitution
under which fundamentsﬁ rights of the citizens of the
Country are protected and having vast Constitutional
Power, this Honorable Tribunal is competent and
authorized tﬁ correct the failure, faults, dereliction of
duty, latches, defects in Jurisdiction denial of justice,

bias or disability and to set aside/struck down tllegal and

- it

E

D
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order withq}‘l;t;_l lawful gu'th_q_zity of the Departmental
Authorities . of  Government Offices/Departments
including the Respondents.
F Thatl the Appellant remained jobless during the period
‘ vide which the appellant was Ref)t out of service due to

issuance of wrong and illegal order of major penalty

passed by respondents i.e. from the date of removal from
service. with effect from 23.08.2011 to 25.01.2017 and ke
has never been gainfully employed ‘elsewhere.
G. That all the actions/inactions and orders passed by the
- respondents are void and illegal and no limitation runs
agair.lst the void orders and it is also a settléd principle of
law that when the initial order .is void then the
superstructure built thereon shall have.to fall on the
grounds automaticajly.f.

H. That counsel for the Appellant may please be allowed to

raise additional ground during the course of arguments.

It is, therefore, humbly prayed on acceptance this Appeal
tléis Honorable Tribunal may very graciously be pleased to
a;cept the appeal of the Appellant and as a consequence
thereof respondents may please be der(‘tcd to pay the arrears

of pay/ salary to Appeliant with effect from 23.08.2011 to

25 01, 2017

hiwe
war




[ Any other relief deems appropriate in the prevailihig
. eircumstances may also be granted.
. . Your humble appellant,
‘ &Hg/ﬁ -
Muhammad Ismail
L : ' Through Counsel
" Dated: | F_/08/2019 | N
Gul Tiaz Khan Marwat
Advocate High Court *
DIKh
CERTIFICATE
Certified that it is a first appeal by the appellant before this
.learned tribunal égajnst the impugned orders of respondents. ,
i
B AFFIDAVIT
1, Muhammad Ismail Constable No 8170 FRP D.I.Khan, the
' ai)bellant do hereby solemnly affirm and declare on Oath that - _
the contents, of appeal are true and correct to the best of my j
' knowledge and belief and nothlng has-been concealed from
this Honorable 'l"ribunal. :
DEjONENT
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BEFCRE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR';. |

AT CAMP COURT D.I.KHAN.

Service Appeal No.1099/2019

Date-of Institution ... 19.08.2019
Date of Decision .. 01.10.2021

Muhammad Ismail Constable No. 7902 FRP D.I.Khan.

(Appellant)

ERSUS

Government of Khyber Pakhtunkhwa through Secretary Home Civil
Secretariat Peshawar and three others.

(Respondents)
MR. GUL TIAZ KHAN MARWAT,
Advocate “=- For appellant.
MR. ASIF MASOOD ALI SHAH, .
Deputy District Attorney . --- For respondents.
MR. SALAH-UD-DIN MEMBER (JUDICIAL)
MR. ATIQ-UR-REHMAN WAZIR --- MEMBER (EXECUTIVE)

JUDGMENT

SALAH-UD-DIN, MEMBER:-

Precise facts forming the background of the instant
service .appeal are that the appéﬂant while posted as
Constable in FRP D.1.Khan was removed from service on the
ground of his absence from duty. The service appeal of the
appeilant "was, however accepted by this Tribunal vide
judgment dated 26.09.2016 and the matter was remanded -
back to the department for conducting of de-novo inquiry. The
appeilanfwas reinstated into service for the purpose of de-

. novo inquiry and the inquiry was aiso’conducted however the

'outcome of the same was not conveyed to the appeﬂant
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therefore, he filed. Executi&:‘h Petition in this Tribunal. It was
during the proceedings on_ the. execution petitidn on
27.03.2019 that - the respdndents produced copy of the
inﬁpugned orde-r dated 15.02.2017 passed by the competent
Authority, therefore, upon the request of learned co'unsel for
the appellant, the execution petition was sent to the appellate
Authority/Commandant FRP Peshawar for treating the same as
departmental appeal against the order dated 15.02.2017. The
appeliate Authority rejected the same vide impugned order
dated 30"05.2019, hence the instant service appeal.

2. Notices were issued to the respondents, who submitted

their comments.

3. Learned counsel for the appellant bhas contended that
the appeliant did not remain gainiully employed after his
removal from service, therefore, the intervening period with
effect from 23.08.2011 to 25.01.2017 has been wrongly
treated by the competent Authority as without pay,; that after
reinstatement of the appellant into seirvice, there was no
justification for treating the pericd with effect from 23.08.2011
to 25.01.2017 as without pay; that the appellant was kept out
of service through wrong removal order being passed by the
competent Authority, therefore, he became entitied to back
benefits for the peried from 23.08.2011 to 25.01.2017.

4, On the other hand, learned Deputy Oistrict Attorney for
the respondents has coniended that all legal and codal
formatities were complied with in the de-novo inquiry

conducted against the appellant, however he faited to justify

his absence; that the competent Authority has already taken
lenient view on humanitarian ground, therefore, the appellant
cannot claim himself to be entitied to pay for the period during

which he remained out of service.
5. Arguments heard and record perused.

6. A perusal of the record would show that the appellant

ATy,
was proceeded against departmentally on the ground of hisTrnTED
absence from duty for about 77 days without seeking prior /]
- : !{&51:"‘“ Sk
A\ .""Vi.- P "
J "’tr_%;gqu
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permission of the competent Authority. The absence of the
appellant without seeking pmpermission of the competent "ﬂ
Authority is an admitted fact, therefore the burden was upon
the appellant to show any legal and valid justification for his
absence from duty. The appellant was duly aséocia_ted during
the inguiry proceedings, however he did not opt to produce
any official/officer from the concerned hospital as witness in
his defence regarding the plea of his illness. The appellant was
in the very initial stage of his service and his conduct was
unbecoming of a good official and in the given circumstance,
the absence of the appellant from dufy without leave, even if
considered as not willful, was an act of disorder in the service
discipline, which certainly constitutes misconduct. The
appellant has been reinstated in service and the period of his
- absence from duty'as well as the period during which, he
remained out of service has been treated as without pay. The
- competent Authority has thus already taken lenient view in the
matter, therefore, the impugned orders do not call for any

interference by this Tribunal.

7. In view of the above discussion, the appeal in hand
being devoid of any force stands dismissed. Parties are left to

bear their own costs. File be consigned to the record room,

ANNOUNCED

01.10.2021 ‘Jj’

(SALAH-UD-DIN)
MEMBER (JUDICIAL)
\/J ' CAMP COURT D,1.KHAN

{ATIQ-UR-REHMAN WAZIR)
MEMBER (EXECUTIVE)
CAMP COURT D.I.KHAN

Date of Proasntating nf e <11 4ing / ﬁ f % o
Lt el

\l'g,-..;,.;;::“*a ‘ R —_—

Date .™. : L __hj [
Date 0f v cuivainy vs \,u‘)y________,__:_/_._._. W ol )/7
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[Supreme Court of Pakistan] e o

Present: Iftikhar ' Muhammad Chaudhry, C.J., Tassaduq Hussain Jillani, Amir Hani
Mauslim, Gulzar Ahmed and Sh. Azmat Saced, JJ

INSPECT_OR-GENERAL OF POLICE, PUNJAB---Appellant
Versus

TARIQ MAHMOOD---Res_pohdent

Civil Appeal No. 52 of 2012, de.cided on 25th April, 2013.

(On appeal from the judgment dated 20-10-2011 of the Punjab Service Tribunal, Lahore passed
in Appeal No 3039 of 2010)

Civil Servlce'Rules (Punjab)---

----R. 7.3---Fundamental Rules, R. 54---Reinstatement in service---Back benefits, entitlement to-
-- Payment of back benefits on reinstatement in service---Scope---Police official was dismissed
from service due to registration of F.LR. and civil suit filed against him---Police official filed
revision petition before the Inspector General of Police, which was kept pending till the decision
of F.ILR. case and civil suit by the court---Subsequently police official was acquitted from the
F.LR. case and as a result his revision petition was allowed and he was reinstated in service---
Service Tribunal allowed payment of back benefits to the police official for the period during
which he remained out of ‘service—--Validity---Grant of back benefits to an employee who was
reinstated by a Court/Tribunal or the department was'a rule and denial of such benefits was an
exception on the proof that such person had remained gainfully employed during such period---
Entitlement of back benefits of a person had to be determined on the basis of facts of each case
independently---Police official could not be held responsible for the period during which his

* revision petition was kept pending due to the F.LR. and civil suit, because such pendency was on

account of the act of the police department---Revision petition filed by police official was kept

pending till the decision of the criminal as well as civil case, which had no relevance because

unless he had been found guilty by the Court, he was not debarred from performing his duty---

Police official was entitled to back benefits, as it was the police department, which on basis of a -
wrong opinion kept him away from performing his duty---Police official was entitled to back

benefits from the date of filing revision petition till his reinstatement in service---Appeal was

dismissed accordingly.

" Muhammad Hussain and others v. EDO (Education) and others 2007 SCMR 85 5;-Federation of

Pakistan through Secretary, Ministry of Education and others v. Naheed Naushahi 2010 SCMR
11; Sher Muhammad Shahzad v. District Health Officer 2006 SCMR 421; Binyamin Masih v
Government of Punjab through Secretary Education, Lahore 2005 SCMR 1032; General
Manager/Circle Executive Muslim Commercial Bank Limited v. Mehmood Ahmed Butt 2002
SCMR 1064; Pakistan through General Manager, P.W.R.; v. Mrs. A.V. Issacs PLD 1970 SC
415; Muhammad Bashir v. Secretary to the Govemment of Pakistan 1994 SCMR 1801 and
Trustees of the Port of Karachi v. Muhammad Saleem 1994 SCMR 2213 ref.

Jawwad Hassan, Additional A.-G. for Appellant.

Aftab Alam, Advocate Supreme Court for Respondent.

Date of hearing: 25th April, 2013.

JUDGMENT

IFTIKHAR MUHAMMAD CHAUDHRY, C.J.—Leave to appeal has been granted by this * &

Court vide order dated 1st March, 2012, to examine the following question:--
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."Inter alia contends that the learned Service Tribunal could not have exercised discretion to
modify the quantum of punishment. Relies on IG (Prisons) N.-W.F.P., etc. v. Syed Jaffar Shah

(2009 PLC (C.S.) 47). Leave is granted inter alia to consider the issue raised.

2. On 13th March, 2012, the learned Bench, seized of the matter, was required to examine the
provisions of rule 7.3 of the Civil Service Rules (Punjab) in the context of the payment of the
entire back benefits for a period of 17 years, 8§ months and 29 days during which the respondent
stood removed from service and in this behalf, two judgments, titled as Muhammad Hussain and
others v. EDO (Education) and-others (2007 SCMR 855) and Federation of Pakistan through
Secretary Ministry of Education and others v. Naheed Naushahi, (2010 SCMR 11) were cited.
The learned Bench noted that some principles had been laid down in both the above-mentioned
judgments but not in a definite way, particularly, when examined in the light of the
circumstances of this case, therefore, it was considered appropriate that a rule be enunciated,
after considering all the relevant aspects, arising in this and similar cases with further
observation that it be placed before a Bench of five learned Judges of this Court for resolving the
conflicting judgments. '

3. A brief account of the facts of the instant case is that upon a written complaint submitted by
one Mst, Sakina Bibi through her husband, a case was registered against the respondent,
Constable Tariq Mehmood (No0.7607) and others, vide F.LLR. No.52/1992 under sections
109/419/420/468/471, P.P.C. at Police Station Lower Mall, Lahore. Due to registration of the
criminal case he was placed under suspension on 6-7-1992 w.e.f. 29-6-1992. Incidentally, the
respondent had also been found absent from duty for a period of three months and 26 days w.e.f.
29-6-1992 to 28-7-1992 and 30-8-1992 up till the passing of order dated 26-11-1992, when in
pursuance of departmental proceedings, he was dismissed from service under Punjab Police
Rules, 1975. Against the order of dismissal from service, respondent preferred an appeal which
was dismissed on 21-4-1993.

4. The respondent had been facing trial before the learned Magistrate in pursuance of the above-
referred F.I.LR. In the meanwhile, he also filed a Revision Petition before the Inspector General of
Police. Revision petition so filed by him was entertained but it was kept pending till the decision
of the case arising out of the F.L.R. noted hereinabove, as well as adjudication of a civil suit. It
may also be noted that in respect of the same subject matter, a civil suit was also pending in
which the respondent was not a party. However, in the criminal case noted hereinabove, the
respondent was ultimately acquitted from the criminal charge by the learned Magistrate Section-
30, Lahore vide order dated 1-3-2010 not on merits but while disposing of application under
section 249-A, Cr.P.C.

5. It may be observed that this Court in the case of Dr. Muhammad Islam v. Govt. of N.-W.F.P.
through Secondary Food, Agriculture Live Stock and Cooperative Department Peshawar and 2
others (1998 SCMR 1993) had declared that all acquittals are certainly honourable. There can be
no acquittal which may be said to be dis-honourable and the law has not drawn any distinction
between these two types of acquittals. Thus, after recording of acquittal, the revision petition so
preferred by him was allowed on 13-8-2010. The relevant paras therefrom are reproduced herein
below:--

"This order shall dispose of a revision petition preferred by Ex-Constable Tariqg Mehmood
No.7607 of Lahore district against the punishment of "dismissal from service" awarded by the
SP Headquarters, Lahore vide order No. 5575-80/ST, dated 26-11-1992 on the charge of his
involvement in case F.LR. No0.52/92 under sections 419/420/468/471, P.P.C., Police Station
Lower Mall, Lahore and absence from duty for a period of about 4 months. His appeal was
rejected by the appellate authority vide order No.16150-51/AC, dated 21-4-1993.

(2) The undersigned has gone through the revision petition, parawise comments thereon offered
by the punishing as well as appellate authorities and othér relevant papers minutely. The
petitioner has also been heard in person in the Orderly Room on 11-5-2010.

(3) Upon perusal of the case file it has transpired that on receipt of instant appeal the case was
referred to AIG Legal for opinion as the criminal case is under trial who opined that the
innocence of the appellant can not be established prior to the decision of the criminal case, which
will be however, decided by the court after the disposal of civil suit, In the light of legal opinion
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C, the then competent authority directed on 13-2-1994 to pend the case tlIl the decision of the
court.”

(4). The petitioner in his revision petition as well as during the course of personal hearing denied
the allegations levelled against him and stated that he was falsely implicated in the above said
criminal case. During personal appearance he has adduced a copy of order dated 1-3-2010 by
Magistrate Section-30, Lahore, vide which he has been acquitted in case F.I.R. N0.52/92 under
sections 419/420/468/471, P.P.C., Police Station Lower Mall, Lahore under section 249-A,
Cr.P.C. When asked about his absence from duty, the petitioner stated that he remained absent
due to registration of said criminal (case) against him. Now the case has been decided by the
competent court of law and there is no reason to keep it pending further.

(5) In the light of his acquittal in the criminal case, a lenient view is taken. The petitioner is
reinstated in service with immediate effect and the period of absence/out of service will be
treated as leave without pay. No emolument will be paid to him for the period of his absence/out
of service."

6. In the opinion of the AIG, back benefits of the period during which the respondent could not
join his service could not be established because of the pendency of the decision of the criminal
case, which was to be decided by the Court after disposal of the civil suit case to determine the
innocence of the respondent. We may observe, at this stage, that this opinion was against the law
because the proposition of the law is that a person is innocent unless he is proven guilty by a
competent Court of law. Reference may be made to the case of MUHAMMAD ASGHAR alias
NANNAH v, State (2010 SCMR 1706).

However, for the redressal of his gﬁevance in respect of grant of back benefits, he approached
the Service Tribunal and succeeded in getting the back benefits as prayed for vide impugned
judgment dated 20-10-2011. Concluding para therefrom is reproduced herein below:--

"5. The departmental view that according to rule 7.3 of CSR it is discretion of the competent
authority to treat the period of absence either on duty or otherwise. But the discretion has to be
used judiciously. After acquittal in the criminal case and his reinstatement by the departmental
authority there is no justification for depriving him of the benefits of the period that he remained
out of service. Appeal is, therefore, accepted and the impugned orders are set aside. He be paid
benefits of the period that he remained out of service."

7. The learned Additional Advocate-General, Punjab, in support of his arguments stated that as
this Court in the, judgment reported as Naheed Naushahi (Supra) had observed that the question
of grant of back benefits in terms of monetary benefits has to be decided by the Department
keeping in view the facts whether civil servant had been engaged in any job during the period
when he was subjected to departmental proceedings or otherwise. Therefore, the Tribunal could
not have passed an order in his favour without determining this aspect of the case. Reliance has
also been placed by him on the case of Muhammad Bashir v. Secretary to the Government of the
Punjab, Education Department, Lahore and 2 others (1994 SCMR 1801).

Whereas on the other hand in the case of Muhammad Hussain (ibid) it has been held that grant of
service back-benefits to an employee who had been illegally kept away from employment was
the rule and denial of such benefits to such a reinstated employee was an exception on the proof
of such a person having remained gainfully employed during such a period. Therefore, he prayed
that under Rule 7.3 of CSR, Service Tribunal may have not allowed him back benefits in view of
the judgment which has been relied upon.

8. Leamned counsel for the respondent stated that in view of the facts and circumstances of the
case, Service Tribunal had given relief which is in accordance with the law laid down in the case
of Muhammad Hussain (ibid).

9. We have carefully examined arguments put forward by both the learned counsel for the
parties. It would be appropriate to note that a Full Bench of this Court in the case of Muhammad
Bashir (ibid), while taking into consideration facts of the case, namcly, the appellant therein was
conipulsorily retired on 26-6-1986 after completing 25 years of service under section 12(ii) of
Punjab Civil Servants Act, 1974. After having failed to get his grievance redressed from the
departmental authorities, he challenged the order of his retlrement before Punjab Service
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Tribunal on two grounds, firstly, that he had not completed 25 years' service qualifying for

pension and secondly, that the order of reinstatement had not been made in accordance with
public interest. The Tribunal did not attend to the first ground-but allowed appeal on the ground
that the record of appellant was sattsfactory and good. The Tribunal also held that the intervening
period during which he remained out of service would be treated as leave without pay and on
having taken into consideration section 16 of Punjab Civil Servants Act, 1974 read with FR 54
held as under:--

"In the present case clause (b) would attract. The Committee shall also take into consideration
whether a civil servant has earned any amount by way of salary or as profit on account of his
having accepted some employment or been engaged in some profitable business during the
intervening period. Similarly, according to proviso (ii) of section 16 of the Punjab Civil Servants
Act, 1974, where an order of removal of a c¢ivil servant has been set aside, he shall be entitled to
such arrears of pay as the authority setting aside the order may determine, In the instant case, the
Tribunal has not allowed the arrears of pay without assigning any reason. The learned counsel
appearing on behalf of the respondents has referred to comments of the Punjab Service Tribunal,
which state as under:--

"While hearing the case the appellant Muhammad Bashir had given his comment to forego
arrears in case of his re-instatement in service. Consequently in the last para. of the judgment
dated 28-3-1992 it is observed that the intervening period during which the appellant remained
out of service shall be treated as leave without pay."

At this stage it would be appropriate to place in juxtaposition FR 54 and CSR 7.3 as under:--

F.R. 54

7.3 Civil Service Rules (Punjab)

When the suspension of a Government
servant is held to have been
unjustifiable or not wholly justifiable; or
when a Government servant who has
been dismissed, removed or suspended
is reinstated, the revising or appellate
authority may grant to him for the
period of his absence from duty...

(a) if he is honourably acquitted, the fuli
pay to which he would have been
entitled if he had not been dismissed,
removed or suspended and, by an order
to be separately recorded any allowance
of which he was in receipt prior to his
dismissal, removal or suspension; and

(b) if otherwise, such proportion of such
pay and allowances as the revising or
appellate authority may prescribe. It
further provides that in a case falling
under clause (a), the period of absence
from duty will be treated as a period
spent on duty.

In a case falling under clause (b) it will
not be treated as a period spent on duty
unless the revising or appellate authority
so directs. Provided that the amount of
arrears payable to the government
servants concerned, whether he is re-
instated as a result of a Court judgment
or acceptance of his appeal by the

departmental authority, shall be reduced .

by the amount earned by way of salary
or as profit on account of his having

When a Government Servant who has
been dismissed or removed. from
service, is reinstated, the revising or
appellate authority may grant to him for
the period of his absence from duty:

(a) "if he is honourably acquitted, the
full pay to which he would have been
entitled if he had not been dismissed or
removed and by an order to be
separately recorded and allowances of
which he was in receipt prior to his
dismissal or removal; or

(b) "if otherwise, such proportion of
such pay and allowances as the revising
or appellate authority may prescribe”.
In a case falling under clause (a), the
period of absence from duty will be
treated as a period spent on duty. In a
case falling under Clause (b), it will not
be treated as a period spent on duty
unless the revising or appellate
authority so directs.
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-accepted some employment or been | 3 L(

engaged in some profitable business
during the period he remained
dismissed, removed or suspended, and
for the determination of the said amount
a committee shall be constituted
consisting of two officers of the
Administrative Division and a
representative of the Finance Division.

In the provisions quoted above, one thing is common namely that on re-instatement either by
Court order or by the departmental authority, after acceptance of appeal, the employee would be
entitled to back benefits, if it is established that he had not been engaged gainfully during the
period when he was out of job.

10. There is yet another provision on this subject i.e. SI.No.155, Vol-II, Esta Code, 2007 Edition,
the contents whereof are reproduced hereinbelow:--

Reinstatement of Government Servants on Court decision and Functions of Enquiry Committee.

A. reference is invited to the O.M from the Law Division No.F.7(8)-70-Sol(1), dated 12th
August, 1970 (SL No.154), which states, inter alias, that, in accordance with the Supreme Court's
judgment in C.A. No.28 of 1969 (West Pakistan v. Mrs. A. V. Issacs), if the dismissal of a
government servant is held to be unlawful, he has to be allowed salary for the period he was kept
out of service, reduced by the amount, if any, that he might have earned by way of salary, or as
profits, on account of having accepted some employment, or having been engaged in some
profitable business, during the above period. Thus, the legal status of Governments' claims for
arrears of pay and allowances is no longer the same as had been indicated in para.3 of this
Ministry's Circular D.O. No.F.9(15)-RI (Rwp.)/61 dated 23rd December, 1961 (Annex).
Consequently, it is no longer appropriate for the enquiry committee referred to in para.4 of that
circular D.O. to consider on merits, in cases in which government servants are restored to their
posts as a result of Court's decisions, as to whether or not, and not to what extent, pay and
allowance for the period of their absence from duty should be restored.

(2) It has accordingly been decided that, in cases where a jgm/emment servant is reinstated
retrospectively as a result of a Court's decision, the functions of the enquiry committee to be set
up under para.4 of this Ministry's Circular D.O.No.F.9(15)-RI(RHT)/61 dated 23rd December,
1961 {Annex) would henceforth be as follows:-

(a) The Ministry/Division/Department, as the case may be, may obtain from the government
servant concerned, a solemn declaration, supported by an affidavit, as to the particulars of his
employment, or engagement in profitable business, during the period of his absence from duty,
and the amount earned by him by way of salary from such employment or as profits in such
business.

(b) After examining such evidence as might be available, and cross-examining, if necessary, the
government servant, the Ministry/ Division/Department, as the case may be, may give their
findings as to whether or not the above declaration is, 'prima facie' acceptable and on what
grounds.

(¢)If the declaration is found to be, ‘'prima facie' unacceptable, the
Ministry/Division/Department, as the case may be, should refer the case to the committee,
which, before giving their finding as to the amount earned by the government servant during the
period of absence from duty, may get the declaration properly verified/scrutinized by any agency
they consider appropriate. For example if the case had been dealt with by the Spectal Police
Establishment at any earlier stage in.any. connection, this verification/scrutiny may be arranged
to be carried out by that Establishment. For purpose of this verification/scrutiny, assistance of the
relevant Income-tax authorities may also be sought, if the government servant concerned be an
Income-tax payer.
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(d) In case the reinstatement of the government servant has been ordered by the Court on account
of the relevant administrative action having been found to be defective, the committee should
also give their findings:

(i) As to which officers were responsible for that defectiveness of an administrative action; and

(ii) As to whether any, and what part, of the amount payable to the government servant by way
of net salary for the period of his absence from duty, might justifiably be recovered from such
officers. The recovery from such officers will, of course, follow departmental proceedings under
the Government Servants {Efficiency and Discipline) Rules. '

(3) The above instructions do not apply to cases in which government servants are reinstated as a
result of acceptance of appeals by departmental appellate authorities, which will continue to be
regulated by provisions of FR-54 as hitherto

(Annex)

(Extract of paras,4 and 5 of the Finance Division letter No.F.1{15)RI (pr)/61 dated 23rd
December, 1961 as amended).

(4) If as a result of Court decision, a government servant restored to his post, the question
whether pay and allowances for the period he was under suspension or was removed from
service should be decided on merit of each case. For this purpose, it is suggested that in all cases
the Ministry or Department concerned should order a departmental enquiry headed by the
representative of the Ministry/Department Administratively concerned with their Financial
Adviser/Deputy Financial Adviser as a member of the committee. This committee should
consider whether, on the merits of the case, Government would be justified in restoring the
official concerned, the pay and allowances for the period involved and, if so, whether in full or in
part. In corning to a conclusion whether pay and allowances to the individual should or should
not be restored, following considerations will have to kept in view:--

(a) Whether the person concerned was acquitted on a purely technical or procedural grounds or
whether the actual allegations against him had been gone into and were found to be incorrect;

(b) Whether the individual during the period he was away from active duty and other sources of
income; and so on.

(5) It has further been decided that in cases where the total period involved does not exceed 12
months from the time the individual was suspended or removed from service, the final decision
should be taken by the Ministry concerned at the level of Secretary and in all other cases the
matter should be referred to the:Ministry of Finance for prior concurrence."

In view of the above provisions of F.R. and CSR as well as Esta Code, this Court-had been
expressing its opinion with regards to the settled law in various pronouncements. Reference may
be made to judgments in the cases of Muhammad Hussain (ibid); Naheed Naushahi's case
(supra); Sher Muhammad Shahzad v. District Health Officer (2006 SCMR 421); Binyamin
Masih v. Government of Punjab through Secretary Education, Lahore (2005 SCMR 1032);
General Manager/Circle Executive Muslim Commetcial Bank Limited v. Mehmood Ahmed Butt
(2002 SCMR 1064); Pakistan through General Manager, P.W.R., v. Mrs. A. V. Issacs (PLD
1970 SC 415).

In the case of Muhammad Hussain (ibid), this Court has clearly settled the law stating that:--

".It is a settled law that grant of service back-benefits to an empldyée who had been illegally kept
away from employment was the rule and denial of such benefits to such a reinstated employee
was an exception on the proof of such a person having remamed gainfully employed during such
a period.” .

And further that:-

"It is an admitted fact that there is nothing on record that the petitioners were gainfully employed
anywhere during thé relevant penod and thls fact was also not considered by the learned Service -

} > oA
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C/Trlbunal in para 6 of the impugned judgment. Therefore, it would be very unjust and harsh to
deprive the petitioners of back-benefits for the period for which they remained out of job without
any fault from their side. It is a settled law that back benefits in such situation cannot be withheld
by the respondents or by the learned Service Tribunal."

In the same case, the Supreme Court also distinguished the judgment of this Court in Mansoor-
ul-Haq's case, cited above:--

"The learned Service Tribunal has refused back-benefits to the petitioners in view of law laid
down by this Court in Mansoor-ul-Haq's case 2004 SCMR 1308 which is distinguished on facts
and law wherein PIDC vide order dated 23-6-1986 terminated Mansoor-ul-Haq's lien by stating
that the same will be maintained by PACO, a borrowing organization and not in the PIDC and
the said proposal was accepted by the PACO, therefore, the judgment relied by the Law Officer
and learned Service Tribunal is distinguished on facts and law."

In the case of Sher Muhammad (supra) it was held:--

"...there is nothing on record that the petitioners were gainfully employed anywhere during the
relevant period. It would be very unjust and harsh to deprive them of back-benefits for the period
for which they remained out of job without any fault from their side. At the cost of repetition
they were proceeded under (Efficiency and Discipline) Rules for no fault on their part and their
services were terminated in an arbitrary manner without providing any reason. The departmental

authority rejected their appeals simply on the ground that they were appointed against the post of -

Medical Technician in an erratic manner without noticing that they were selected as Dispensers
in BS-6 and the competent authority of its own adjusted them as Medical Technicians in their
own pay and scale. It was not their fault that they held the post of Medical Technician, All these
aspects have not been considered and the petitioners were made to suffer throughout this period
for no fault of their own. In these circumstances we fail to understand how their salary can be
withheld for the said period when they remained out of service due to whimsical and arbitrary
actions of the functionaries. The petitioners have got every right to recover their arrears. Reliance
in this respect is placed on Pakistan through General Manager, P.W.R,, Lahore v. Mrs. A V.
Issacs (PLD 1970 SC 415). Accordingly, keeping in view all the aforesald features of the cases,
we convert these petitions into appeals and allow the petitioners all the back-benefits."

In the case of Binyamin Masih (supra), the Service Tribunal accepted the appeal preferred on
behalf of the petitioner therein. However, it refused to grant back-benefits for the period during
which the petitioner remained out of service. It was ordered by this Court that the intervening

period be treated as leave of the kind due to him. The Supreme Court converted the petition into
appeal and accepted the same while modifying the judgment of the Tribunal to the extent that the
salary concerning the period from 24-1-1996 to 11-2-2000 would be paid to the petitioner within
a period of four weeks under intimation to the Assistant Registrar of this Court at Lahore.

This Court ruled in the Mehmood Ahmed Butt case (supra) thart:-;

"It may be added that grant of service benefits to an employee who had been illegally kept away
from his employment was the rule and denial of service benefits to such a reinstated employee
was an exception on the proof of such a person having remained gainfully employed during such
a period. The mere fact that the respondent had left the country and had gone abroad without any
proof of his being gainfully employed during the period in question, was not sufficient to deprive
him of the benefits in issue. Needless also to add that nothing is available with us to hold that the
respondent had remained gainfully employed somewhere during the said period.”

The Supreme Court directed in its judgment in the Naheed Naushahi case (supra):--

"Thus we are of the considered opinion that the Service Tribunal instead of granting relief as it is
evident from the concluding paras with regard to the financial back-benefits may have referred
the case to the department for establishing a Committee for the purpose as noted above. Before
parting with this order it is to be noted that the department shall refer the case of the respondent
to the Committee, which will be constituted in view of the above instructions contained in
S1.No.151 of the Code for determining whether she is entitled for the claimed financial benefits

or not. However, the department is directed to dispose of the matter in respect of her back- ™

benefits expeditiously but not beyond the period of two months on receipt of this order."

.
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In the case of Muhammad Bashir v. Secretary to the Govemment of Pakistan (1994 SCMR
1801), leave to appeal was granted to the appellant to consider whether the Setvice Tribunal was
justified in refusing back benefits. The brief facts of the case were that:--

"..the appellant was serving as Subject Specialist in Government Comprehensive School,
Faisalabad, when he was retired from service under section 12(ii) of Punjab Civil Servants Act,
1974, after having completed 25 years' service, on 26-6-1986. The appellant having failed to get
his grievance redressed from the Departmental authorities, approached the Punjab Service
Tribunal. He challenged the order of his retirement on two grounds; firstly, the appellant had not
completed 25 years' service qualifying for pension, and secondly that the order of retirement had
not been made in the public interest, The learned Service Tribunal had not attended to ground
No. 1 but allowed the appeal on the ground that the record of the appellant was satisfactory and
good. The Character Roll presented in the Court depicts that his service record was quite
satisfactory/good. While allowing the appeal the Service Tribunal held that the intervening
period, during which the appellant remained out of service, shall be treated as leave without

pay.ll
Citing the provisions of F.R. 54, the Supreme Court held that:--

"In the present case clause (b) would attract. The Committee shall also take into consideration
whether a civil servant has earned any amount by way of salary or as profit on account of his
having accepted some employment or been engaged in some profitable business during the
intervening period. Similarly, according to proviso (ii) of section 16 of the Punjab Civil Servants
Act, 1974, where an order of removal of a civil servant has been set aside, he shall be entitled 1o
such arrears of pay as the authority setting aside the ‘order may determine. In the instant case the
Tribunal has not allowed the arrears of pay without assigning any reason."”

In the case of Trustees of The Port of Karachi v. Muhammad Saleem (1994 SCMR 2213) the
Court has held that the while the entitlement of a reinstated employee to get the back benefits is
to be determined on the basis of the facts of each case independently.

In the impugned judgment in this case, the Service Tribunal had held that the appellant had given
his comment to forego arrears (back benefits) in case of his re-instatement in service.
Consequently, it was observed by the tribunal that the -intervening period during which the
appellant remained out of service shall be treated as leave without pay. However, the Supreme
Court held that this concession of the appellant had not been incorporated in the impugned
judgment of the Service Tribunal and that there was also no reference to that back benefits are
not allowed in view of the concession of the appellant. Therefore, it was held that thesc
comments cannot be taken into consideration. In view of these -facts and circumstances, the
appeal was accepted, and the case remanded to the official respondents for deciding the matter in
accordance with law. The Committee was ordered to decide the appellant's entitlement of arrears
of pay and adjustment, if any, in accordance with Rule F.R. 54 and Civil Services Laws.

11. The crux of the above case-law is that the grant of back benefits to an employee who was

reinstated by a Court/Tribunal or the department is a rule and denial of such benefit is an
exception on the proof of that such a person had remained gainfully employed during such

period. The entitlement of back benefits of a person has to be determined on the basis of facts of

each case independently. There would be cases at times when no difficulty is felt by the Court or

Tribunal to grant the back benefits when there are admitted facts between the parties but when

there is a dispute in respect of the facts then of course, the matter had to be referred to the

Department.

12. In the instant case the respondent was dismissed from service was awarded to-him vide order
dated 26-11-1992 but later on reinstated on 13-8-2010, however, the back benefits were not
awarded to him as the intervening period was considered as absence/out of service. The case of
the respondent is to be considered at the touchstone of the principles of granting back benefits as
deduced from the judgments cited above. It is to be observed that as far as the question of
granting back benefits to the respondent with regard to the period during which he remained
absent from duty i.e. period of about 4 months could be based on a disputed fact but as far as the
period during which his Revision Petition was kept pending for decision of the criminal as well
as civil cases are concerned, the respondent cannot be held responsible for the same because it
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as on account of the act of the Department for which he cannot be held responsible in any
mannet, therefore, in view of such admitted facts and following the principles as laid down in
both the abové said judgments as well as in the case of Muhammad Basher (supra), we are of the
opinion that minus the period during which he remained absent from duty i.e. four months, he is
entitled to back benefits subject to establishing before the department in terms of Rule 7.3 of
CSR that he was not gainfully employed during this period. As far as rest of the period is
concerned, he is entitled for back benefits, as it was the Department, which on the basis of a
wrong opinion kept him away from performing his duty, as it is evident from the order dated 13-

8-2010 passed by the Revisional Authority, which has already been reproduced hereinabove.

12(sic.) For the foregoing reasons, we are of the opinion that there is no conflict in the
judgments, which has been cited in the subsequent leave granting order dated 13-3-2012, the
principles of both the cases are common, as it has been observed hereinabove. In the cases of
such like nature, the Department should have decided the cases, depending upon the facts of each
case and as far as the instant case is concerned, the respondent is entitled to get back benefits
during the period when he had instituted a revision petition, which was kept pending till the
decision of the criminal as well as civil cases, which have no relevance as unless he had been
found guilty by the Court, he was not debarred from performing his duty. Therefore, from the
date of filing of the revision petition and till its decision he is entitled for back benefits as far as
the question of giving him back benefits during the period when he remained absent, it is for the
Department to conduct an inquiry and independently decide whether he is entitled for the same
Or not,

13. Thus, the appeal is dismissed with costs.

MWA/I-18/SC Appeal dismissed.
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