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| | BEFORE THE |
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL .

. Service Appeal No.__ Zgﬁfi _/ 2024

Abdul Qadir, Driver. (BPS-05), Estabhshment & Admnustratlon
Department C1V11 Secretarlat Peshawar

: (Appellant).

Versus

1. The Government. of Khyber Pakhtunkhwa through Chief Sectetary, -

Civil Sectetariat, Peshawat.

2. The GOvemment of ‘Khybet Pakhtunkhwathrough Secretaty
g ) Establishment, Establishment & Administration’ Department C1v1l
Secretanat Peshawar '

3. The Govcmment of Khyber Pakhmnkhwathrough Secretary Fmance
~ Finance Department, Civil Secretariat Peshawar.

4. The Govemment of Khybet Pakhttmkhwathrough Addmonal Ch1ef '-
Secretary Merged Areas, Ofﬁce at Warsak Road, Peshawar

' (Re_spondents) '

'APPEAL UNDER - SECTION 4 OF THE KHYBER

AKHT[JNKI—IWA SERVICE TRIBUNALS ACT, 1974 FOR
AD_'STMENT PLACEMENT W.E.F. -01.07.2019 OF THE -

- APPELLANT IN HIS RESPECTIVE DEPARTI\/[ENT AND

TO GIVE EFFECT & IMPLEMENT. THE JUDGMENT OF
THIS HONOURABLE TRIBUNAL DATED 14-01-2022.

- |
Respectfully Sheweth:
That the appellant eatnestly submits as undet;
1. -That the Appellant"'is' a lé.w—abiding citizen of Pakistan and also hails
from a respectable family. Thatthe appellant was appointed as a Driver

(BPS-5), against the vacant post vide notification dated 22-11-2004.
Copy of appomtment order is Annexure-A '
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. That along with the appellant a total number of 117
employeesappointed by erstwhile PAPA Secretadat were declared as

surplus and placed them in surplus pool of Establishment &
Administration Department vide order dated 25-06-2019, and for their
further adjustment/placement w.e.£.01-07-2019by virtue of which the
civil servants were adjusted in the Surplus pool of Establishment
Department and Administration Department.

Copy of Notification dated 25-06-2019 is Annexure-B.

. That an appeal was filed in this regatd, before the Honourable Service
Tribunal and the same was Heard on 14-01-2022. The said appeal was

acc’:ep'ted; and subsequently; the impugned notification dated 25-06-
2019 was set-aside, and directions were glven to tespondent le. the

concerned " authotities, to ad;ust the appellants to their respecuve
departments. ’
Copy of the Semce Appcal No 1227/ 2020is Annex-C

. That alo'hg “with the "aforémentioned directions, the Honourable
Service Tribunal ‘rendered ‘that upon adjustment to their “respective
department, ‘the appellants would be enttled to all consequential
benefits. Moreover; thit thé issue’ of seniority/promotion would be
dealt with accordance with the provisions contamed in Civil Servants °
(Appointrient, Promotion and Transfer) Rules 1989, ‘and in the view of

the ratio 4s contamed in ‘the judgment titled M_&_Q_Lm

zafat ha (2018 SCMR 3; ) the seniofity
would be determined accordingly. - ‘ |
. That the' Honourable Tribunal rendered its judgment dated 14-01-
2022, the ‘appéllant sought the implementation of the judgment in his
respect also, but to no avail
Copy of the ]udgment dated 14—01—2022 has been Annex-D

. That thc ]udgmcnt being in’ tem, and not personam, the Appellant
approach "this tribunal - for seekmg implementation of the judgment
directy’' ifi *"Execution Petidon. TheExecution™ Pettion for
impleméntation of thé judgmént dated 14.01.2021waé disposed off
vide judgirient dated 09. 07.2024 by this Honourable Tribunal wherein
the appellant was'allowed to file 2 service appeal for the redressal of his
grievance'as he was not a party to the Appeal No 1227/2020 dated
14.01.2022.

Copy of the Execution Petition and Order dated 09.07.2024 are
Annexures- E & F:

. That the ‘appellant filéd a departmental representation for the redressal
of his gievance to the Chief Sectetary Government of Khyber
Pakhtunkhwa 06: 06 2023 but to no avail.

Copy of Departmenta.l Reptesentanon is Annexure-G.

. Now thé’ appe]lant approachcs thls Tribunal on the following grounds
- amongst othcrs
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Gr ) unds:

‘1

' b

Because the impugned notifications ate based on
disctimination as is cleatly laid out in the facts above.

That the judgment dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were not
a part of the said appeal, because judgments of the Honourable

Service should be treated as judgments in rem, and not in
personam, when they settle a point oflaw in respect of the same
set of civil servants. Reference can be given to the relevant portion of
judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP Service
Tribunal passed in Appeals Nos. 1452/2019 and 248/2020, reliance was
placed on the order passed by the learned Peshawar High Court in Writ Petition
Neo. 3162-P/ 2019, which was simply dismissed with the observations that the writ
petition was not maintainable under Article 212 of the Constitution, hence the
reference was immaterial. In 1his regard, we are of the firm view that if & harned
Tribunal decides any question of law by dint of its judgment, the said judgment is
always treated as being in rem, and not in personam. If in"two judgments deliversd
in the service appéalr the reference of the Peshawar High Court judgment has been
oited, it does not act Yo washout the effect of the judgments rendered in the other
service apﬁk!:‘ which have the effect of a judgment in rem. In the case of Hameed
Akhtar Niasi v. The Secretary, Establishment Division, Government of Pakistan
and others (1996 SCMR 1185), this Court, while remanding the case to the
Tribunal clearly observed that if the Tribunal or this Court decides a point of law
relating 1o the terms of service of a civil servant which covers not only the case of the
cavil servant who litigated, but also of other civil servants, who may have not taken -
any legal fr:aceedz'ng.r, i such a case, the dictates of justice and raules of good
Lovernance demand that the benefit of the above judgment be extended 1o other civil
servants, swho may not be parties to the above litigation, instead of compelling tbm
to approach rbe Tribunal or any other legal forum.” |

That the judgment dated 14-01-2022 rendered by the Honourable
Setvice Tribunal is 2lso applicable on those civil servants who were not
a part of the said appeal, because judgments of the Honourable
Service should be treated as judgments in rem, and not in
personam. Reference can be given to the relevant portion of judgment
cited2023 SCMR 8, produced herein below:

“The. learned Additional A.G., KPK argued that, in the order of the KP Service
Tribunal }"Jaﬁéd in Appeals Nos. 1452/2019 and 248/2020, reiance was
placed on the order passed by the learned Peshawar High Court in Writ Petition

- No. 3162- P/ 2019, which was simply dismissed with the observations that the writ

permaﬂ was not maintainable under Article 212 of the Constitution, bence the
reference was immaterial, In this regard, we are of the firm view that if a learned
Tribunal decides any guestion of law by dint of its judgment, the said judgment is
abays treated as Being in rém, and not in personam. If in two judgments delivered
in the service appeals the reference of the Peshawar High Court judgment has been
cited, 1t does not act to washowt the effect of the judgments rendered in the other
service appeals which have the effect of a judgment in rem. In the case of Hameed
Akbtar Niazi v. The Secretary, Establishment Division, Government of Pakistan
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and others (1996 SCMR 1185), this Court, while mmaédz'ng the case to the
Tribunal clearly observed that if the Tribunal or this Court decides a point of law
relating to the terrms of service of a civil servant which covers not only the case of the
civil servant who litigated, but also of other civil servants, who may have not taken
any legal proceedings, in such a case, the dictates of justice and rules of good
rgasir):,’f_}'ﬁrafzce demand that the benefit of the above judgment be extended to other civil

servants, who may not be parties 1o the above ktigation, instead of compelling them
1o approach the Tribunal or any other legal forum,”

'd. That the applicant is relying upon judgment cited 2023 SCMR 8,

wheteby, the essence of Article 212 of the Constitution of Pakistan,
1973, was fulfilled, by observing that any question of law decided by
the Service Tribunal shall be treated as Judgment in rem, and not in
personam. In order, to give force to the judgment of the Supreme
Coutt, the applicant may also be subjected to the judgment tendered by
the Honourable Service Tribunal.

. Because blatant discrimination has been committed in the adjustment

of the appellant as compared to other similatly placed employees of
erstwhile FATA Secretartat have been adjusted in different
departments of Khyber Pakhtunkhwa Civil Secretariat.

Because the Appellant has been treated illegally, unlawfully and against
the spirt of the law.

. Because the Right's of the Appellant are secured under Article 8, and

the entitety of Part II of the Constitution of the Islamic Republic of

' Pakistan, and its redress falls solely within the ambit of Atrticle 212 of

the Constitution of the Islamic Republic of Pakistan, 1973, and lie with
this Honorable Tribunal.

. Because the right to due process as per Article 10-A of the

Constitution of the Islamic Republic of Pakistan, 1973 is being made
redundant ‘in the instant case against the Appellant. The right is
absolute and cannot be done away with and it needs to be taken as
liberally as poésible as per the dictum laid by the Honorable Supreme
Court in PLD 2022 SC 497. '

: “Incorporation of the tight to a fair trial and due process by
Article 10-A in the Constitution as an independent
fundamental right underscotes the constitutional significance
of fair trial and due process and like other fundamental rights,
it is to receive a liberal and progressive interpretation and
enforcement.”

Because the Hororable Supreme Court of Pakistan in the recent
judgment in Justice Qazi Faez Isa case has held in unequivocal terms
that even the highest of offices are not to be denied the fundamental
tights so guaranteed by the Constitution. The judgment is reported as
PLD 2022 SC 119 and lay as under:
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“Right to be dealt with in accordance with law. No one,
including a Judge of the highest court in the land, is above
the law, At the same time, no one, including a Judge of the
highest coutt in the land, can be denied his right to be dealt
with in accdrdance with law; it matters little if the citizen
happens to bold a high public office, he is equally subject to
and entitled to the protection of law.” '

- The judgment refetted to above futther liy clear that the principles of
natural justice ate to be met in every circumstance in the following
terms: ' '

“Aftet recognition of the right to fair trial and due process as
a fundamental right by insertion of Art. 10A in the
Constitution, violation of the principles of natural justice,
which are the necessary components of the right to fair trial
and due process, is now to be taken as a violation of the said
fundamental right as well.”

These principles are time and again reiterated by the Honorable
Suptreme Court and have been recently held of immense value in
PLD 2021 SC 600 in the following words:

“Constitutional guatantee of the right to be dealt with in
accordance with law, under Art. 4 of the Constitution, is
available not only to every citizen of the country but also to
evéry other person for the time being within Pakistan, Said
constitutional guarantee cannot be curtailed or limited in the.
case ot matter of any petson whosoever he may be and
whatever the allegations against him may be.”

j. Because the actions on patt of the respondents seriously are in the

negation of the Constitution of the Islamic Republic of Pakistan, 1973
and the Civil Servants Act. :

k. Because the Fundamental Rights of the Appellant have been violated in

relation to Article 4, 8, 9, 18 & 25 of the Constitution of the Islamic
Republic of Pakistan, 1973. The said rights flow out of the Constitution
the terms and conditions of service of the Appellant and this Honorable
Coutt being the custodian of the Fundamental Rights of citizens of

- Pakistan, as well as the protection afforded by the Constitution of Islamic

Republic of Pakistan 1973, is why the Appellant secks the tedress of their
grievances and to end the ordeal the Appellant is going through due to the
illegal, unlawful and unjust acts and inaction of the Respondents.

'Because the Appellant has got the fundamental right of being treated in

accordance with law but the treatment meted out to the Appellant is on

consideration other than legal and he has been deprived of his rights duly

guaranteed to him by the constitution of Pakistan.
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m. Because the appellant has not been treated in accordance with law, hence

his rights secured and gharanteed under the Law ate badly violated.

. Because the Ap.pellant.'crave for leave to add further grounds at the time

of his oral arguments before this Hon’ble Tribunal highlighting further
contraventions of the provisions of the Constitution & Laws which
adversely affected the Appellant. '

Prayet: '

A4

"I't is, therefote, most humbly prayed that on the acceptance of this appeal,

ithis Honotable Tribunal may so kindly declare that the notification
whereby the appellant was declared to be in the sutplus pool, and which
has already been set-aside by this Honorable Trbunal, vide its judgment
dated 14.01.2022 in Service Appeal No. 1227/2022 titled -Hanif Ut
Rehman Vs. Government of Khyber Pakhtunkhwa through Chief

Secretary, be also declared illegal to the extent of the Appellant and the

appéllant may so kindly be adjusted/placedin his respective depattment
W.E.F 01-07-2019.

'Any other relief that this Honorable Ttibunal may deem fit and

approptiate may also be granted. Z (£

Appe

y ) ~
= o~
Through, QL/ ~
oA

(ALI GOHAR DURRANT)
Advocate Supreme Court

khaneliegohar@yahoo.com

1 - SHAH | DURRANI | KHATTAK
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL
Service Appeal No.__ /2024

Abdul Qadir, Driver (BPS-05), Establishment & Administration
Department Civil Secretariat, Peshawar.

(Appellant)

Versus

. The Government of Khyber Pakhtunkhwa and others
{Respondents})

AFFIDAVIT

' 1,Abdul Qadir, Driver (BPS-05), Establishment & Administration
Department Civil Secretariat, Peshawar,do hereby solemnly declare
and affirm on oath:

I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
~ enclosed writ petition are true and correct to the best of my knowledge

and belief. _ ,
'. : _ Depon@‘—’
. . CNIC#

Identifipd Dy

/S PP
ALT ONSM
© Advocate Supfeme Court
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. BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
S TRIBUNAL
Sefvice Appeal No. /2024

Abdul Qadir, Driver (BPS-05), Establishment & Administration
Department Civil Secretariat, Peshawar. |

(Appellant)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2, The Government of KPthrough Secretary Establishment,
- Establishment & Administration Department Civil Secretariat,
Peshawar.

+3. The Government of KPthrough Secretary Finance, Finance
' Department, Civil Secretariat Peshawar.

4, The Government of KPthrough Additional Chief Secretary
 Merged Areas, Office at Warsak Road, Peshawar.

\ (Respondents)

Appellant
(e
(ALIG FBUI I}

Advocate Suﬁ;‘éme Court
0332-9297427 '

khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK

Thrcugh,
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V72 o cteyd . v o . el !
\{; Ry ESTABLISHMENT & ADMN: DEPARTMIENT
X . N ' g i
; "!’1 1 (RIEGULATION WING)
. 1':.3;\} . _E}-.jf- 1
oy Q‘:‘:n\é_éx;jﬁ Dinted Peshawar. the 25" dyne, 20100
| NOLIEICATION = .
.f- ', g
U ey Y '.'l ' . ‘. ‘ «
'\. L. "H,”“')F““i [ES AN TRI2019: I pursunee of intepration and merger of ersiwhile _
_Il'-.'\I‘g_;\",wnh Khyber Pakhlunkbwa, the Competent Authority is pleased to declure the {
In "_‘,“.'”‘l-! 117 employees appointed by erstwhile FATA Seerctarlat ns “Surplus” upd plice© ‘
thenr e the Sufplus Pool of Bstablishment and Adminisieaion Department Tor their. Turther
myustoent/placement w.e. . $1,07.2019:.
SN, - Name al ¢eimployer Dusipnation RIS (Personal) :
1. Anhig | lussisin " Assistun 11
2 Hini M Rehnaan Assistim 1 - .
3 ; Shankin Klun “Assisinl 1h ‘ I
\ 1. Zabid Khan Assisumi 16 -
S} Cwviser Khiw 1 Assictg I8 _
6. Shalid AT Shahy, Comypuer Qperniar 111 ;
7. {"urong Khan -f.’:Ylﬁi;mur'ppcrsimr 1o
N 'l':m:‘-vcl'lql;nl - -Eom‘ﬁ'l;iur éi;crzllur | g T
_f_)__‘ Wiseen Compuier Qperiior IO
H), | Ahatibhis<ain ' (:nli;-pmur Opersnor I .
N Amic Al -7 T T Computer Operotor 16 :
12, | Rub Mawaz T 77| Compuier Operator 16
P3| Komran - L2 | Computer Opertoe ‘ 1} N
14, | 11afiz Mubammad Amjad | | Compuier Opermor 1
15. | Fazleur-Rehman ‘ : "C'.",Dl“lft‘l' Operir I6
b I6 Rajub {\li Khan _ “tllc"_‘.’.!)"![r'ﬁim"' .
(7. | Bakhtige-Khan = | Sub Engineer _
| 18| Hakeem-ud-Din Profsman
l (4. | Naseem Klan o Starckeepivr
fiQ\ Inumul|ah ) Driver -,
| [ MGl o e r -
T 220 ] Snid Agny Priver
|23 Abdul Qudir ., - Driver .
L {245 | Sharbnt Khan o Priver N X
A - 1230 | Ighal Shah };?"”]‘-’E" STF“ : U i
i\ A : . o oY h
26, | Muhammbd Al Driver ]
: S ATTtnT
[YECTED
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1l ::s.!, Waheedullah Shih, ™ v - )
3 *: i‘l: Mastan Shith S a W e
. lll. :’Iuhuxlh:l ‘Al . ) Driver
W R ausa 53 .
':'l'f . J Cl lhmmul‘lnll:mm“ T river
- : 17| Daust Shah - e %ﬁ%ﬁ roere 8 M) '
I Qismal Wali o " Driver ‘
3 Alam Zeb " Briver y -
36. 1 shatgatutiah’ o Tj‘,'(\,L; e o
_31 | Qismatuliuh ] 1 Beiver |
gLt Wali Khin Tracer
30, 1 Muhwmmad Zahir Shah ‘Fracer
118 _Ni'.w. Akhtar S T D ver
‘ f/“ll Mena Jun - [/ Drives
42, 1 7aki wilah T N!Qa.:.ul ) 1 -7
_‘Iff thn Shuh 7| Nalb f'\lmtl o
AR Muhammad }ussain ) “Naib o.mri“"'"
45, | Zubair Shab Ry Oasit T
16, | Muhammad Sharil ’ E‘.nih tJosid
C A7, | Dest Al Naih O
AR, | Nishot Khan ) "I Naib-Qasid ’
49, Wnd:m Shiah B | Naib-Qasid —
J s qunmllah _ ,._..._._.,: | gad T ‘
! _ 751, | Miigsood Jan T eloasd '
52 /Lcsh.m Naib Qasid
33 Arshad lx.han —-____ i -;__ﬁii-!;'_";)liSid: » _ )
54, | 1khiaq Khan ___ Naib Qusid. o
TS5, -S'aldnr Ali blmh Naib Qasid
36. 'kihy'ﬂu!luh Math Qnsid
57, | 1iidayatullah Nmb Qosid
58, | Khalid Khan - Naib Qnsid
" “s9. | Shabir K Khan T T | aib Qaid -
G0, TSaced Gl Naib Gosid
i '/ahldull'\h Najb Qasid
", | Farhud Gul T | NomQuid
.(,3_ | iunced Khon | Mam Naib Oml‘d o
" pd | Rushid Khan o e | Naib Qasid _
} 65 Dost !\fluhammad e “Naib Qaqnd
_ ;?16 S'uﬁd'tfﬁuh Naib Qusid
47, | 1ltikhar ud Din T | NabQasid
",hGS. Altaf ur Rehman - Chowkidar
89, “Muhemmad Amir Chowkidar
- 50, | Vasor Amm Chowkidar
!' _ T annrmﬁﬁnm_—' ) Chowkidar )
: "E \ 71_. 'kil-ll"dj-'ﬁ_dui ’ o ::_.-: Chd\ﬁﬁfinr ' N a2
S N 5 o - I Chowkidar 4, '
| Aﬁm
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e v o Inull persint fo |nnpuly monilar the whola procesy. of udjustmdnt ©-

(i lun uquml upun .|1m\u ull l|\L- nhuw_ surplus alull ulnnpwuh Lhuir urlg.na
0l serviee nie diveetis 16 n.pnnl t the Depuy Seeretary (1 slnhhqlun:.m) listablishmen -
'.h-p_:n'nu.nl i fhrther necessary netion,

3
L

B

Eo CINEF SECRETARY
‘ GOV OF KITVRBIER I‘M\ll FUNKIIWA

-

htnj_la Nu. ARt Byen
» f vy lu -

UV

ER '\tll.llllnl\lll Chiel Secretary, l‘;\.l) Depurtment, I
Additional Chiel Seerelary. Merged Arens Seerctorial.
A Serior Member Bowrd of Reyvenue,
L Prinetpa) Seerelary 1o Guvernor, Khyber Pakhtdnkhwa.
s, by mulml Sceretnry 1o Chiel Minister, Khyber Pokhtunkhwi,
6. Al Administentive Seeretarivs, Khyber Pakblunkhwa.
e The Accountant General, Khyber Pakhlunkhwa,
b N Secretaey (AL&C) Merged Arens Seerelariat,
A Achditional Seerctory {AI&C) Merped Arcus Sceretarial with llu. lcqur.ql o hiin
. n(u' the relevant reeord of the ahove stalt o the Establishment Departiment e
" Further necessury action’ and taking up the case with the Finance Depariment Wil
pepard to Ruanicind uuplm!mm ol the stalt w.e.l, 01.07.2019,
HE. AT Divisionat Comniissioners in Khyber Pakhiunkhwa.
. Lo AN Deputy € ammissioners in Khyber Pokhtankhwa.
Dol IJm.Ltm General Information, Khyber Pakhiunkhwa,
?I CPS 0 Chiel Seeretary, !(hyhu Pakhtunkhwa, o
v, I)t.puly Hu.u.{my (1 ~.|ahhshnu.nl) Fstiblishment I)cpmlmum for necess
aetion. '
15, Section Officer (13-1), |.*.tul':lit:hmcnl Departiment,
' 16, Section Officer (I?-HI) [Fstablishment Departmehlfor necessary-action.
17. Séetinn Officer (1-4V) Esfablishment Departmend. =
18, PSHe Sedretary Vistablishment Department.
© 19, P8 1o Speeial Sceretary (Rc;,ulunon),,J".slﬂhlmhmcni Dcparlmcnl >
AL PS Lo Special Secrctary (I slabfsfiment), l:hlnblwhnmnl Dcpr‘ Fpc

—

"‘:‘ | . ' . '.

! g

, | Lo ,475/15/4.
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. 3. The Goviof KPK'

”’lbcx C' -

*r‘_' N "oy 4?,. \J

EFOR THE HON'BLE SERVICES TRIBUNAL, KPK PESHAWAR

-—u.....-—n_

[ A '
Service Appec No.___'i_l’.t_/m?.o

Khyhe,
Calenye
Servigy rr‘liliim

& e s Haseeb Zeb $/6 Aurangzeb, O, -/-&ﬁ
NGlb QGSId Vurog

Khyber Pakhtynkhwa Ombudsperson Secretarniat,

Room No.212, Benevolent Fund Building, .
PeshaWar CONtt.....crrvireinereriseerinearaenessssssiasssassatsssanes Appellant

| " VER®US
1.  The Govt of KPK '

* Through Chief Secretary,
ivll Secretari t Peshawar.

2. The Govt of KPK -

{1  Through Secretary Estc:bhshment

. Establishment & Administrafion Department,
_ Civil Secretariat, Peshawar.

"0 : . i

| Through Seeretary Finance,
| Finance Department, Civi Secreicnct Peshawar
|

4! Govermment of KPK ‘

; Through Additional Chief Secretary Merged Areqs,
. Office at Warsak Road, Peshawdr........... ,....Respondents -
1 t ’ o .

Service appeal u/s 4 of the Services Tribunal Act,

}\ucdlto—ﬁav
. h"’_“ﬁﬁzg‘ﬁ'x .1974 agalnst - the  impugned Nofification
fﬁ a3t NoSOOBM/ERAD/-18/2019 dalted 25062019

vide which the 117 employees Includlng the
appellant’ oppolnted by erstwhile FATA Secretarlcﬁ
+. as "Surplus” and placed them in the Suiplus Pool
.. oi Establishment & Administration Depariment for
.+ thelr .furtther adjustment/ placement w.elf.

. ATTESTED

=~
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Respectiul

i

" 7 01.07.2019, Office Order
. 23.08.2019 and Ofilce Order No.SOG(SWD)1-

-, which the appellant has been adjusted

No.00209/EA dated

-60/51aff/2019/1946-55 dated  27.08.2019 vide

in
Ombudsperson Secretariat from the Surplus Pool.

al; .
On acceptance of this apped), the Impugned Notification

; dated  25.06.2019, office orders dated 23.08.2019 and
.27.08,2019? may pleose be set aside and consequently the

respondents be directed to adjust the appellant in Civil
Secretariat of Establishment & Administration Department or
Finance Department.

Sheweth:

The appellant humbly submits as under:

That the appeliant was the empléyee of _erstwhilé FATA-
Secretariat cnd he was serving as Naib Qasid
Administration Department of erstwhile FATA Secretariat.

in

That after merger of FATA into Province of Khyber
Pakhtunkhwa, the respondent No.1 vide Notfification
SO{O&M/ERAD/3-18/2019 dated 25.04.2019 declared 117
employees Including cppellcnt'os “Surplus” and placed them
in the Surplus Pool of E&AD for their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Notiiication dated
25.06.2019 Is Annexure “A"). -

That the respondent No.l vide Nofification No.SO(E-
)/E&AD/9-124/2019 dated 24:01.2019 directed the Finance-
Department Office working under the erstwhile FATA
Secretariat, henceforth report to Secrefary Finance
Department KPK. (Copy of Notlfication dated 24.01.2019 Is

-Annexure "B").

ATTESTED
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TRGY tHP BBPRIENt shevld Heve bHaen cdivited In Finence
Department KPK but was adjusted in Ombudsperson

- Secretariat from the Sumlus Pool vide office order dated

23.08.2019 and 27.08.2019. (Coples of office orders dated
23.08.2019 and 27.08.201% are Annexure “C‘f & 'D").-

That 1t is peﬁinent to mention here ’tht, the employees of

erstwhile FATA Secretariat including appeliant impugned the -

notification dated 25.06.2019 lbid through writ petition
No0.3704-P of 2019 in the Honourable Peshawar High Court,
Peshawar and the Hon'ble Court dismissed the said petition
vide order/ judgment. dated 05.12.2019. {Coples of writ
pefition and order/ judgment dated 05.12.2019 are Annexure
“E" & “F"). '

: |
That thereafter, the employees of erstwhile FATA.Secretariat
Including the appellant filed CPLA No.881/2020 in the august

- Sypreme Court. of Pakistan against the-order/ judgment

‘dated 05.12.2019 passed by the Hon'ble Peshawar High
Court, Peshawar and the Honourable Apex Court while
-deciding the CPLA vide order/ judgment dated 04.08.2020
yheld that the comrect forum o adjudicate upon is the Service
Tribunal and the petitioner should have approach the
competent forum. (Copy of order/ judgment dated
04.08.2020 Is Annexure “G").

That the appellant being aggrieved from the nofifications
ond orders, files the instant appeal, inter alia, on the

~ following amongst other grounds:

OUNDS:
A,

That the impugned Nofification dated 25.06.2019, office
orders dated 23.08.2019 and 27.08.2019, are illegal, against
facts and law on the subject os well as Surplus Policy.

3

'y
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That the impugned nofificdtions and orders are the sheer
violation of aw on the subject and the Consfitytion as well.

That the impugned ‘notifications and orders are illegal,
unlawful, void and Ineffective upon  the righis of the
appellant. '

That the impugned notlfications and orders are against the
principles of natural justice and fundomental rights as
guaranteed under the Constitution of Islamic Republic of
Pakistan, 1973.

That in fact, the appellant's case is not of abolition of pasts,
or service or sefup to begin with and the concemed,
depariments and aftached depariment fogether with the

posts continue to exist and have not been abolished.
i .

That neither conscious application of mind has been
~undertaken nor speaking nor reasoned order has been
passed and Surplus Pool Policy, 2001 has been senselessly

applied to the appellant.

“That the impugned nofifications and orders have been
issued/ passed in flagrant violation of the law and the Surplus
. Pool Policy itself and deserves fo be set aside.

That the mechanism provided for adjustment and fixation of
seniority of the surplus employees in the Surplus Pool Palicy,
2001 will deprive the appellant of his seniority and other '
benefits=will render him junior fo those who have been
appointed much Iater in time than the appellant.

That as there is no service structure and -service rutes and
, promotion for the employees of Ombudsperson Secretariat
the adjustment of appellant in the said Secretariat wil
damage the service career and rights of the appeliant by

Y on
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means of drscnmrnohon crnd mrsqpphcehon of Surplus Pool.
Pohcy 2001

‘{l
\

* L. That blatant disérimination hes been cemmitted in the
S . c:d]usfmen'r of the{ oppelfcrnr as compared-to other srmrlorly .
R "'placed employees of erstwhile FATA Secretariat have been
._'_-.fL adjus’red in. drfferent depcrrtmenis of KP Civil Secre'rcrlcrt
SRR S Thcn‘ the cppellcrnt seeks Iecve io crgltc:fe mora grounds cri-‘ |
I‘ R I ihe hme of arguments in the Instant cppecl

| %I"" it ‘Is-',. therefore, mosf humbly ‘prayed Thot

“on
..]

t

) ccep’rcnce of the instant: servzce appegl; the |mpugned
L ,* oﬂﬂccﬁﬂon dated 25.06.2019, ofﬂce orders dofed 23.08:2019

- ::rnd 27.08.2019 may please be set aside. and consequenﬂy-
o the resoonden’rs be directed ’ro cdjusf the appellant i in Civil™
’ becretcma’r of F_srcblrshmen'r & Adminlstrchon Depcrrtmen’r or
o fFlncnce Depcrtmenf B ' 3 '-;I' SR
e ,(f '« ' |
_ Any o’rher remedy whrch de ms fit by 1h|s Honourcrb!e"
: |Tnbuncrl mcry also be gran ed m fayour of the appellen‘r :
- . f-
. - through - { S e |
i :’ . Syéd Yahya Zahid Gllanl -~ - o | B lé
| :;.“. ‘ .y " . B \f/ ‘ L : :

Lo AR ‘Ateeq-ur-Rehman . Y,

l :' . . 4 I . . ( t A ;

i Syed Mintazofahid Gliani -
Dote: 1 709/2000 . Advocates High Court

i
‘ !
| \ .
. ‘ - f!
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t .
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BEFORE THE SERVICES TRIBUNAL, KPK, PESHAWAR

)
Service Appeal No._-__ /2020

M&hﬁmmed HcsTeb Zeb ....... ............... S S Appellant
VERSUS |
Gov’r of KPK and others... ....................Z-...................Respondents

\AFFIDAVIT :
, Muhammad Haseeb Zeb s/0 Aurangzeb, Naib Qusid, Khyber

Pakhtunkhwa Ombudsperson Secretaral, Room No.212, Benevolent
Fund Building, Peshawar Canft, do hereby solemnly affirm and

declare on oath that the contents of the accompanying ‘Service
ﬁppeal are frue and correct to the best of rny knowledge and belief

gnd nothing'has been concealed from this Hon ble Tnbuncl
\ .

ATTESTED
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Service Appeal No, 1227/2020

' Date of ilhstl'tuﬂcjn 21'.09.?.'62'0'
. Date of Decl;.l:tcih 14.oi.,2022

- ~Hanlf Ur Rehman. Ass Isl:nnt (BPS 15), Dlrectcrate of Prowcutlon Khyber

Pakhtunlchwa . C tAppellant)

Govemment of I(h"L"er ﬁakhtuhkhwa threuqh Ir.s thef ‘Secretary r t:.vll

IRéspon ants)

Lt MRrRkRpEY mihlwn L1 L] hrhars

.. Al Gohar Currani, , .
Advocates

r
Vol

-Z‘ AH[MAD ULTAN T‘\REEN

!'ayed Yahya ?.ahld Gltlanl Talmur Halder Khan & Lo e

' -Fér'é'ﬁpel'iantg '

© CHAIRMAN © . i

:- O

o 1220/2020 ttfed zubalr Chah
'3, 1231{20"0 titted Qalser Khan

" 7. 1244]2070 tlted Haseeb Zeb
# % _

é;ﬂ’f D

S 12‘32/20 30 tlt{Ed Ashlq Hussaln ‘

servlce appeals, as comr'lon questlun of law and facts are im o[ved rhereln‘ ,‘

.
’

29720"0 titied. Farnaq Khan R

! |1230/2020 tited: Muhammad Amjld Ayaz '

6. 123.:/2020 '.‘[tled Shoukat Khan :

ATIQ-UR-REHMAN WAZIR o MEMBER (EXHCUTIVE) _ - )
\"__L,..f oo - ’ B
\—’j ik ;uaﬁm_s.ml : S 2 =

"M.I' Ml!u,
10

n Uyumuu'".

- <~ Wohammad Adedl Butt, SR b
S ﬁ\dditiunat ‘Advocate General . ~  Fof respondents - [, %
- . 1 . ' . : teooeTT ; .

Thlsslngledudgrpent :
shalt dlspnge nf the lnstant sewlce appﬂal as. well as the rdlluwlnq cannec\;ed[_ . .

..I .




- . surplus vide order date

' : 1 L~
. 1 J . oty T - i t{l I
R . £
a 124512020 titled Muhammad Zafir Shah S e gL
_— . : . .( . '_r

9. 1112572020 titled Zahld Khan S IR T

" 10, 11126/2020 tl_tled Teuseef- Iqbal!

.’

02, Brtef fact.. of : the Case are that the appellant was lnttlally appointed as

: Assﬁtant iBPS 11) on contract basls In Ex- FATA Secretarlat vlde -order dated 01--.

12- 2004 His servlces were regularlzcd b\- the order of Peshawar ngn Court vide -

- suumnul ﬂaiﬁa L Virkaiy wwn RENAD Fram BLBYR68H (in aammmhn with
" cabinet declslnn dated 29 08- ZDDB Regularizatlon bf the a‘ppellan[ was delayed

_I bv the reSpdndents for qu!te longer and— In the meanwhlle, Int‘he‘wake of rnerger

'_ of Ex-FATA wlth the FLrovlnce, the appel,lant alongw!th dthers were dee‘.tared

| emers ﬁied writ pet!tlen No 370-} PIZOIB ln Peshawar High Cpurt 'aut tn the-

=L n 1eang¢ht the appellan* alungwith nthem wete adjusted ln vadous dlrectnrate I l e

. . :
M

hnpugned order dated 25-06 2019 rnav be set aslde and he appéﬂants mey be

tabll.rhmenh & Admlnlstrahdn Departrnent “of . CW!I ‘_-.ecr&tartat Similariy

aen‘iodtylpromotion may also be glven to the appe.ilants since"the inception of

) |
judgment tlrled Tikka I(han- & pthers Vs S?ed Muzafar Huesa!n Shah 8 others

i '} . ‘(2013 SCMR 333)yas-well as In the Hight of judgment of largn‘ar bendn of hlgh zout,

?

D war Peﬂden No: 696]2010 dated 07-11-2013,

03. T Learned counsel fer the appeﬂants has contended Lhat me appellants has

nnt heen treated 1n accordance with 1aw, hence thelr rlghts secured undér the T

Constltution has badly been vidlated; at the Inpugned order has nat. heen

IR0 IH |, Iilll W n\l
Al TS S TR

to be tr e Copy ‘-

25-06-2019. \Feeflng aggrieved the appellant alongwith |- '

| thetr emptoymenf 'in the gcwemment departrnent wlth baLP hnsneﬁts as per

‘\]l" .ence the Hfgh Court v‘rde judgment dated 05- 2—2019 dec!ared the petldcn s ey

thfructr.lous, ‘which was .chaitenged by the’ appeﬂante Insthe suprerne coun' ef St ]

ll Paldstan and: tt’\e supreme caurt remanded thelr caee -to thls Tribunal vlde order.f';:- AN
. t dated ﬂ4-08 2020-in CP Nq 881!'?0’0 Pravers df the appetlan\ﬁ are that thel_,-'_ IR
i

retalned[adjusted agalnst the secretadat cadre do{ne at the strength af +

A
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i::;- as Ehe.fappe'll'éntls .
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Per Sectionss (o) of thé'Surpitis. pog |

N

o
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et
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e e St of theirespondinis Iy ai
Mp Bl g g : L ’

sy

i '.j_';:_._;‘-i 3 é:dﬁﬁdi?zoie;-.wﬁeré the: “erstuhi

[ A have b'ée';;‘ shf&e;:l and'.iala!c'e& 'uh'der. the a'dmlﬁlégrati\;e c'ontrpl :'of Ithyber .
I _.»:ll‘a'kh'tunkhvda Go(;grpmerit'uepa:{:r.naiits', .wﬁeréas "bhe appe!la!':i.fs wEI;.é d,Eclar‘ed.
. su-rplus';‘-thét h_lllidn of ?apges hqvé be'gn. gl'mnted'_ by.'t.he'l_Fédferal.'Gh_vémme‘nf for
D :-merq:o_d/erst\avlalle ?ATA-Secret'a_rjat_ 'depﬁrtments but qnftlaﬁt}.:ﬁa.f'elv despite having
. ,same caé’r.e.af_'pq'sts at civil se}:retér!at,l the yg;.ap‘ondeﬁt's, h"a‘.rt.e ;Eérrléd out the
r :_'-u:mj.ustlﬂ'?.ﬁl;a, Ille_ga'l'.and"ﬁnlawmi'-Impugneg'p'rder dated 2}5113‘:5:20&?*!, which .!5 not.

‘anly éhél:viai‘atfon of the Coun

.,
I R

Apax Court judg'r'n.ent; but the san'i.é"'v,@fiiif aisg’ violate the
CE »"'-.';""_fi!nda{lien | fghts of the a
o ..:j ire toe . .

ppellants being enshrined. In-the * Constitution of«
i _-_‘;,_':-_"';_Pélkisfén,"wll['.éerlousi\;; affect the ﬁ;on\ogjon/s,enfbrlt{v of J:he f:a',rﬁ'pellants;-tmat
e -“.-éilscrirnln_g

t'nry_-,appmach of the réspoqdénls is evident from.the n.bEi'ﬁcal:lon dated
. 21-03-2019, where_by éther‘qmplayees of Ex-FATA wéne no

" poo! but Ex-ﬁ.?\TA 'Plénnlng,'Cell of PRD-

BIVESTED - DT

t piaced In surplus
o :

Y Spol arid govin' waste; that e fisgai]. .~

o/evident from '&is_:-naﬁﬁtéﬂgﬁ:ﬁitéa' PERIE
FATA ‘ggcr'eégrlat_deﬁarl‘tméiits 20 directorates' .. . -
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P&D Departrnent that declarlng the appeﬂants surplus and sul’Js'=

ad}ustment In various deparhnents/dlrectorates are 1lleqat, whlch however werg -:

required to "be placed at the: . strengt'h of Establtshrnent & Admlnlstradon

bhe ngh \!ourt senlorlh!/prdr"iotrons of the
pellan'ts are requlred to be dealt wlth In accordance wlth the judgment tItled':

Tikka 1<han Vs'Syed Muzafar (2018 SCMR 3‘12), but the EEspDndents dellberate!y

' and with .malaﬁde declared them surplus which ls detrtmenta! to the InEerests GI’

- the: appellants In terms of monttory Ioss as well as senlority/promotton,

'interference of thts trlbunai would be warranted In case of the apnel(anlsr By .":f _ ;"

SRR,

o . w. R AL

. ' . “"3 )
04. Learned Additionai Advocate General for the* re5ponrlents has contended

gHm mq qnnqunnn niii hnn aakad s paH with the law"ln vogue J.e. under

A) of the CMI Servant Act ,1973 and the surplus ptzol poitcy or the

"?' .r.'

\Mrovlnglal govemment Erarned thereunder, that provlso -uhder Para-ﬁ of the

hence [

SERK

adjustedfabsorhed Ir] the above manner In accordance wlth the prJority ﬁaed as’
. per hls

-::i adjustmentlabsprpdon and: would he required to opt for pre-mature I:el:lrement

I’rorn government 5ervlce provlded that i he tIoes 'not fulﬂll the requ!slte
I

ouallfylng service for pre-rnature retlreroent, he’ ‘may he compulsory retlred ‘rorn

" sapvice bv the competent authonb/, however In the Instant tase, ro afﬂda-rlt 15

forths:omlng to the effect that the appeilant refused 0 be \absnrbed/adjusted

!
i
( : dnder the surpius pool poltcy. of the government, that fthe fappellants were

mlnt.,terlal staff “of ex-FATA Secretanat, therefore they were treat:ed under

v , ’ 5ectjpn 11(a) of the Civii Servant Act, 1973 that 50 far as the lssue ofln:luslora of

po=t5 in BP:-l? and above of erstwhlie agenw piannlng r.eus, P&D Departmenr :

merged areas secretanat Is concerned, they were plannlng oadre emplovees,"

hence they were adjusted 1) ﬂ'se reievant cedre of the provlndal go\-ernment that

Y T -ATTe'-’reo S0 E

Ly LT . to be trbe. copyt., o ‘.. Bt i
o . .-.{-' .- L. P :_l : . 1:_? b:-nlmwm o .. T -
A SR ' }

; ‘,surplus pool nolley ' stater. that tn case ‘the oﬁicer/ fﬁrlals decllnes to” be Y

senlortty In the lntegrated Jist, He shall loose the facllltv/rjght of

Cluentw thelr' A L

after merger of erstwhlle FATA tvl ./ tHe Provlnce, Hre Flnance Department vide il

sy —

B Y T e AL N

- twn
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L e e
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2020 created posts ln the adrnlnlstratlve
Ay : N
i j .. 'departments 1n puﬁuance of request of establlshment

order da(:ed 21-11 2019 and 11~Uo-

departrnent, whlch were
N
hot mrleant for b|ue eyed persons a3 Is alleged ln the appeal that

[he appeﬁants

_— haa been treated ln accordance with. Iaw, hence their- appeals tpeing de\rold of |

'rnerltma?bedismlssed _‘ Lo e S RY NP "

. e ) ‘. ‘ i +
5 . . a L} 0 ' s.r
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.record. . ' .o

. Wi ﬁ\wn Hilm tllmui lauh!ah for the! partje:s and ha.ve’ perused the e el

v D)
L

‘a : |

oL >

.*..

06.

e>plam the background of the case Record reveais that In 200

gove.nment created 157 regular posts for the erstwhlle FATA Secretaﬁat, agalnst

Before emharklng Upon me lssue in hand lt would be apnropriaie ‘o ;"

M rnewed from time to time by lssumg office. orders and to. this effect the ﬂnal
. ettenslon was accorded for a further perlod of one year wi th effer.rt Frorn 03 12-
2009’ in the. meanwhrle the rederal governmént declded andnsgued Instrpctlons

“

. dated- 29 -08-2008 that all.those employees worklng on contr,;ct agalnst the posts .

Frorn BPS-1. te IS‘Iall be regu!arized and dedsion bfcablnet‘ would :be appllcable
to contract empleyees worklng In e:<~FATA Sedrétarlat through SAFRDN Qlviston
ror regularlzatlon of contract appolntmenrs ln respect ot cpntract emp!ovees

."' ,:;'Morklng In .FATA In pursuance of. the dlrect!ves, the, appellent.. subtnitted

200/4,ar'ter/mlﬂﬂlng all the codai forrnanttes Contract Lr =Ln.h employees was )

. such employees were not regul‘art*ed under the pleas that vrde notlﬁcal!on dated

Ca 10 2008 and I

.:apcllcatlons fer regularlzatlon of thelr appolntrnente as per ceblnet Jectslon, but

terms of the t:entrally admlnistered tnbal a;Eas (emp!oveee

.4

status order 1‘372 President Oder No 13 pr 1972), the emptoyees worklng .
: FATA, shall frorn the appolnted day, be the employera, ofrthe provtnclal
," . a’ ' ’ . .
f' go\rernment ou deputattan to the .Fede.ral Governmenl‘ wlthgut deputatkn

allowance, hence they are not

dated 29-08 ZOUB

the federal “f L

- 'whlch 117 ernp/yeues lndudtng the appeilanls were appolntec! o contract basls ln vl
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fln 2009 the pravlnclal gov
) e
ct,' 2

P
emmenl' prnmuigated regu!arlzatlen uf servlce e

009 and In pursuance the appelianls approached the addltlonai chief

cx-FATA Por regularizatlnn nF thefr $ervlces accorc.lnglv.

was takén on their‘reqtfess hence the. appeilants ﬂfed wrlt netltlon

for regularizatlon of thelr servlces,

Eut no actlon .

ND 969/2010

S representauve prnduced letter dated '28- 10-2015 wherehv SENIEQ "UIE-' for }hej o

secretar!at cadre emp!oyees af Ex-FATA "Secretaﬁat hﬂﬂ bEE" ShUW“ t“ be

whlch wae aIIDWer.i vlde judgmenf.dated 30 11 : e '

2011 and senrlces of the. appellanrs were regularlzed under tl"e regularlzatlan Act

2009 agalnst whlch the: respondents ﬂled el appeal Nc ‘-29 P/2013 and the

Strprerna Gaurl hmnnd-d tHu un!i W Vﬂi ﬂiﬂﬂ &U* BQ“EWE""”‘&‘ d'“"“"" “’ RAAE
re-examlne the. case and the Wnt Petltion No 959/2010 shall be GEemed to he X :

pendlng A three memhe-r-b'ench of’ the Peshawar HIgH ourt dectded the [ssue -
vide judgment dated 07- -11-2013 ln wp' No 969}201E ana ser\rlces of th
appelia/r;c:@egulanzed and the respondents were glven Ehree munths time to. -

Mepare service’ structure so as to rngutate thelr permanent’ .employment In er-

FATA Secretariat vls a-vls thelr emnluments prornotlens,

retlrernent benefits and

lnter se senlerlty wlth further d“ rections to create a task Force ta ach!eve the

hlghlighted

abave -The

objectivés rmpundents however

deiayed -thelr

rcgularlzatinn, hepce thev Fled CDC No. 178 P/ZDH anrj 1.1 cunpllance, the

respondenls submltted erder dated 13-06 ?.DH wheraby ‘sewices of the

' appeﬂanr_s .Were ]egularlzed vide order datecl 13-95—2014 wltﬁ effect rrnm 01-07: :

2008 as wnlt as .3 lask ferqe committee had beep cor:stituted by EerATA

Secreteriat vide order dated 14—10-‘?.014 for. preparatlor:. of seWIte btructure of .
' such empiowees apd sought: Hme for preparatlorr of service =rules The eppeﬁanrs

aualn ﬁ!ed CM No. 182- PIZDIE w[th IR In COC No 175 P[ZDM in WP No ’
959/2010 wheré l:he learned Addidenal Advocate General atﬁngwlth depert.mental T

At

formulated and had been sent tn secretary SAFRAN for approval, hence Jtldefi:,:, b 1
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P/2019 fdr decladng the. lrnpugned drder as set aslde and retalnlng the appe

dated 25- 05-2019 agalnst whlch the appellants filed* ert Petltian No 3?04-

llanls

"'L"' .

“‘, Durlnd the l:durse‘df'hearlng, the're.spdndents produced coples df o
- p I

L :

'. adjustedlabsorbed in varlous departrnenl's 111e High Cou vlde judgment dated

P

N LET R 2019 dbsmived thet al'ter thelr absurptlon now they ere regular ehtpl'oyees
of the perdvlnclal government and wuuld be Jtreated-as such: for .all Intent and-

pur poseﬂncludlng thelr senlndtv and so rar 2§ thelr other grlevance regarding

e,lr' rel:entlon ln clvll secretarlal: Is concerned belng -clvik servants it would

" Involve deeper appreclatlon *of the vires of the pdllw.,whlcn have not ‘bean’ '

impugned In the wrlt ‘petition and ln case the appellants ‘SElt ieel aggrieved
regarding anv matter that could nnt be legally wnthln the Framewc-rlf of the sald
’ ~patlcy, they would be Iegally bdund bv the terms ang cpndll:lons pr serv[ce andin
wew of bar’ contalned In Artlcle '312 of the Cdnstltutldn, :he. cuurt; could not
“ ambark upon to er’\tertaln the ‘same Needless to mentlpn and we expect that

' keeplng ln vle'w l:he ratio 85 cont'alned ln the judgrnent tti.led Tllcka I(han and

dthers Vs Syed Muzafar Hussaln Shah and pthers (2018 SCMR 332), l:he senlority

ﬂled CPLA NG, 881}2020 ln the' Supreme Cpurt df Paklstan whlch was dlSpDSEd q

appmach the .JENICE &lbun*ﬂ ‘3s the lssue tlelng terms -and” cdndltlpn df thelr - ) .

+ .

-

ndtlﬂca’ddns dated 19-07 2019 and 2.2-0? 2019 that suclltemphwaes had bean

o S

would be determined accprdlngly, hence the petltlpn was deﬁlared as lnrruc’cddus : '
T and was dismlssel a5 such hgainst the judgrnent of ngh I ourt the appellants .' i .

i a vlde judgfnent dated 04-08-2020 nn the terms d‘la‘l:. the petltlpners shpuld" N |

se[vlce,. dpes fall ydtbln I:he jdrlsdlddop df eervlce trlhunal, hen'ce the*appelle o

U

= et e
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o4 'ﬂrst piace der:larlng‘ them surp1us ls Iilegal as they were eervln

P;f_..:.s.i‘,li"':a.-‘.i'rrﬂnlstfaft‘!o'r_'\-;,dét;arth';ent E:t- ) A £

: -1 5

government IiLe other deoartments of Bix- FATA were rnFrged in thelr respectlve

y : 4 1depar‘crnent The!r second Stanr:e ls that hv der:lanng.,meth surpllus and thelr

; j'r; . “.d'__lé_..‘-jf : .i auhsequent adjeatment In dlremrlm lﬂ‘uild th-m I mwniisny Keefi mi W iu .
“' - = t-;elr senlorlty?promotton also aﬁ‘ected belng placed at the bcttom or the senlority
Iine. "y 3 R e . o -_ o
5 ) _' 10, In vidw o't the foregolhg explanaﬂdn, In the ﬂrsr"ojace, lt'woutd be'

appW count the dlscrirnlnatory behavlors of the |'e$pondents with the:
N j \1‘ ,a-pbetlants due to whteh the appeltants spent aImost ‘twelve \{ears In protracted
-

‘ Iltlgatlon rlght from 2008 til date The appellents -were appolnted on contract

+ rwing but thelr servlces were not reguiarized whereas slmllarlv appointed persons
by the same ofﬁce wtth the same terms and condltlpns vlde appolntments orders
dated 08- 10 2004 were regularized vide order dated {14.-04 2009 S!muady a

| , bar,ch of anothar 23 persons appolnted on contrac. were reguiarized vide order :

L1

order dated 17-03-2008; hence the appetlants were dlscrlrnlnated ‘in _regularizatlo
A R T 5 i

o _ | those, who were regularlzed and ﬂnallv they submltted appucatlons er s

....‘ 2pe-

”
f:"','
-,

regularlzed but thelr requests were dedlned under the' plea that by vlrtue

Maln concern of’ the appellanta 1n the Insiant sewlce appea} le that 1n "the R

FATA hem:e thetr .servlc& we‘re requlred'" o )

[ ';. to be tranéferred tn Establishh\ent & Admlnlstratlon Departrnent of ‘the provinclal

basls after fu!ﬂlllng all. the codal Formalltles bv FATA Secretarlat admlhlstratlon -

dated 04—09 ~3009 and still a batch of another 28- persons were regularized vlde y

*. of their serv\ces wtthout any valid reason In order to‘regdlaﬂae thalr"services, th .

' appellants repeatedlv reqUested the respondents to eonsddﬂr t.hem at’ par with

oW

'-- ot - T .

imTlemeotatIon Lf the dedsloo dated ZQ-UB-ZUDE of the tederal governmer t,

presldential order as - dtscussed above, they are~ employees “of* provt ¢ .

g agatﬂst rEgqurl’:..... .,---_ : ..; \

where by all those employees worklng In FATA on contract Were ordered to Iae_;‘.' v




Rt ikt Tl had A ol Mg et

o

[P 4

i .

. e e ———

h«'—rﬂ;re the respondents had talren a ples l'.hat the Hléh Court de a!lowed

. wWere repﬁatedly rr.fused regularrzadon,

. meanwhﬁe,

o agaln dlscrimlnated arfl compelling- them to' file Writ Pet]tloo Jn Peshawar High

Cou“c whl“ch was a!!o ed vlde judqrnent dated 30-11 2011 without an debate,
i .

. as the respondents had already declared. thern as provintlal emplo\,'ees and there

g n=gu|arizatton of .enflces of contractuai employee.s working iih FATA, hence the'.

- respdndaﬂE topk'a U turn ‘and’ agreed to the polnt that the a,.pejlants had beerx. .

hen . <
r.ei l:hey cannot be regularized the fact however remalh.. rhal: they were not

employee of” provinclal gover-rment and were appolnted by admtnlstratlon

department or E:-*—F-'\'T'A Ser:retariat, but due -to rnalol'lde of Lh .

whtch hoWever was not w‘arranted In the .

the provlncial governmen promu!gated Regularl"atlpn Act, 2009 by, t Lot

vlrtuc of which eil the contract employees were regularlzed but the appellant

were agaln refused regularlzatlon but with no p!auslbla reason, 'y

hence they were

T was, no reason- whatsoever tp remse such regu!anzatlon, hut the resoondent

. Instead of thelr regmarizadon, ﬂled CPLA In the Suprerne Court of Paidstan '

agairlsjguch{cls;on, which- agaln was. an ar:t of dlscrlmlnatlon ond malaﬂde,

regularlzatlon under the regularl.atlon ﬁct 2008 but did rot: discyss their -

regu!arlzauon under the pullcy of Federal, Government Iald down ln tha ofﬂce

memorandum issyed hy the cahlnet secretary on 20- 0817008 dlrec.tlng the- ,

Sup eme Court remanded thelr case: to High Court to examlhe ;hfs aspect as well. -

Y three member hench oF ngh .Court heard the argUments where thFl- SR AL

I

/

- drscrimrnated and they wlﬂ be regularlzed but, sought tlrne for creahbn oF posts - .
f v
an to draw servu:e structu:e far theqe and other employees to regulate the

k]

perrnanent emplovment The threa memher bench of the High Court* had takén a U

serlous vlew of 'the unessen\:\al teohnIcallties to hlock the way of the appellalmt . o

who too are entided o the sarme rehef and ﬁdvisﬂﬂ thE‘ fESP‘WjE“E that the S I

lsd 1.

erespondents they .+
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. were wrongiy refused thelr rlght of regularlzatlon under thL Federal Government .
. Policy,

but the appellpnts lsuﬁ‘ered for years for a slngle wrnng

LI I

‘ :. merged Into provlncta! departrnents Placed on record 15 notiﬁr:ation dated GB 014

becre‘tarlat and not of the provincial govemment. In a mannet the appel!ants

whlch wae coneeded by the responden\z before -thl ee member’s bench ’

refusal of the -

. respondents whe put the matter on thé back burner and on the ground of sheer

- technlcalldes thwarted the process despite the repeated dlrectton af ’the federul

) -gnvemment as well as af the judgment of the courts. Flnally, Serulces of the
appellanls were -very unwllllnglv regnlarieed In 2014 wlth effect fmm 2003 and' ‘
'that toq after r.ontempt of court psoceedrngs. Judgment of the three member '
": bench. 15 very clear and bv virtee oF ‘siich judgment, the respondents were |

.. requtred o regularlae them ln the ﬁrst place and to, owri them as thelr own

e‘nployees borne. #rthe strength of estab!i..hment and admlnlvtration department .‘
ofﬂt}:ﬁ’{tadat, but step motherly behavior of the reepondenta r;ontlnued
unabated as r.:'ther posts were s.reated for them nor servl;e rules were framed .
for them as were cornmitted bythe respondenls before the ngh Court and such

comrnltrnents aré part of the judgment dated 07- 11 2013 pf PE:hBWEF ngh

Court [n the wake of 2Sth Coostitutronal amendments and Upon merger of FATA _'

oer.retaldat Into_ Provlnclal Secretar[at all the departments' alongwlth staﬁ’ werrJ- .

2019 wh..re P&D Department of FATA Secretarlat was handed over to provlncia o

EtD Departn‘mnt and law & order department merged lnto Home Departmen: R

ulde ndtlﬂcatlon dated 16-01 -2019; Flnaoce department merged 'Int.o provinclal

Flnance depariment vlde notiﬂcatlon dated 24 03 2019 educat!oh departmen_t e

Py

urde order d'rted 24- 01 2019 and slmilarly all, other department ﬂke Zakat & Usher )

Mlnera!s, Road &Infrasttucture, Agrlculture‘ i'orests trr‘lgattran, ste. FDMA and e

d
D,epartrnent Populatlon Welfare Department, - Industrles, T‘ecnnl(.ai Educato

others were merged Into respectlve Provintlal Department

belng emplovees of the. adminlstradon department of ex-FP.‘TA were not mergt'dl

1

" N . af apev M
1. st

but the appellan'_é..; L

T TN
HACEY

S

- A e
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dedared surplus, whlch was dlscnmlnatory and based on malal‘td

. Secretarlat from BPS 16 21 were 56983 of the c“lv[[ admlnlstrat “1 agalnst which -

':empldyees of’ prmrlnclel government defunct FATA DC, employees appolnted by

g
ett' were® lneluded

l

FATA Secretarlat llne dlrectorates and autonomous bodte'.

“

amoogst which the number ol’ 117 employees Including thee appellants werE'
__.-}' P grented amount of
as well 3s departments "d provlndal depart'ment.'; and to thls effect 8’ summery

-was submltted by the pmvlnclal government to the Federal Government, which

B B . ) wes acr:epted and vlde nqt:chetlon dated 09-04-201‘9, provlnclal government was ’

o askcd ‘to ensure dayment of salarles and other dbllgatorv expenses, lnr:ludlng,"

termlnal beneﬁts as well of the emploveas agalnst the regular sanctioned 55983

posts _}U:he’ad/‘ Histrative depa:tmentslattathed dlrectorateslﬁeld formatlons of:

sanctloned posls and- l;hey were required to be smooth‘v rnerged with the

4

thelr utter dI z:nay, thev were declared ‘as surp]us lnsplte r:f the fact that the

_......_‘

we;e posted agalnst sanctlonedmosts arld declartng them surplus was RO more

. than malaﬂde of the respondents.- ﬁlnother dlscrlmlnatory behévlor of tte

whlch was' detrlrnental to thelr rlghts ln terms of monetery beneﬂts, as! the

-

11?,?,{ £0-

. ";."-3—_- - ‘-"- LI . - e . "“‘.
M { £S Ly ATTE\STE[ N ?rf'"‘,

* to be true Coe o S

as- there was 77

‘ .
no reason for declarlng the appellants as surplus, as total strength of FATA - -

s. 25565.00 mllllon for smooth transldon of -the employees- o

l

Il

Al -
-J l erstwhlle FATA, Whlt:h shows that the appellants were alsu wurklng agalnst ‘

' establlshment and admlnlstratlon department of provlnclal govemment but ke .+ -

' respondentq can be seen, when 2 totzl of 235 posts were ereal.ed vlde order- .
T o
dated 11-06- 2020 o admlnlstratlve departmenl‘s le. Flnance, home, llor:al'.‘ i
o - .Government * Health, Envlronrnent 1nfon'natlon, P.grlculture, Irrlgatlon, Mllneral a
; _and Educauon Departmenls for adjustment of the staff -of the respectve '
: departrnents of ex-FATA but here egaln d'\e appellants were dlscrlmlnated and no
R .post was craated l’or them ln Eslebllshment B:. Admlnlsb‘atiﬂn Departrnent kand." S

thev werc declared surplus and later oft. were adjusted ln'varlous dlrectorete_, '. "

allowances admlsslble to them ln thelr oew plar.es f adjustmerlt ‘were less than

| the one admlsslble ln civil secr\lat Moreover, thelr senlc.‘lty W5 also affected. RSl )
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as they were placed at the hottom of seniorlty and thelr prornotlons as the - ~ Y .‘1 :
_ appeilant appolnted as Asslstant l5. st working as Asslstant In ?[}27 are theﬁ " "'“"iﬂ'l
fat.tora, whtch cahnot be Ignored and whlch shows that Injustlce has been done to
! . ‘
the a'ppellants NE°d|ESS to ment!on that the respondenm fa[led to appreclate ‘that - I

- surplus p pollcy applled on them was tqtally ﬂlegal Moreover the concerned } o . :
) rned counsel for the eppeliants had atlded td the!r rntserles by contestlng thelr - - . .

| e t———

: touchtng mertt of the case The apex coutt Is very clear on the o‘plnt of . Hmltatlorl."- T It

-'

the Surp!us Poo) Folicy-2001 dld not appiv to the appellants slnce the same was

speciﬂcaliy made and meant for dealtng with. the transition ol’ dlst:lct systern and. -
resultant re- structuring of governmentai ofﬂces under the devolutton of powers. | = "
from provlnqal to Iocai governments as such the appetlants Serylce In erstwhile . ’

FATA Secretariat (nouI merged area secretariat) had .no ne:.us Whﬂl’SOEVEl wlth

*

the same, ‘as netl:herl any depar‘tment was abollshed nor any ' past, hence the ."-

cases In wrong l’otums and to thls eﬁect, the’ supreme Court of Pakistan In. the!r
case In civll peti’ddn No. 881/202{1 had also noticed that the petttloners belng

pursulng thelr remed\;r before the wrorig “forum, had wasted rnuch of their Hme . . 4o

!
-4
!
A

. and tne. servlce Tﬂbunal shall justly and 5ympad1etlcaﬂy constder the quest!on of -
-delay In acqordance with faw. To thrs effect we > foel that the d‘elav pcout;red due t’

wastage of time before Wmng torurns, but the appellants coutineousty contests-d-

thelr case vdithout any break for gettlng just}ce. We feel’ that thelr ease wps

| : o
already spotled by the respondents due to sheer techntcantles and wjthcut;' PR |
i .'. ‘_ * '

rv;'!

",h-"-o o ‘..- |' '}

o y AR ¥ois
'that cases should be consldered on mertt andi: rnere technlc‘aittles

e .
ot ."" o.i
. .— . At Eard - . %L .' r. A
.r .:.“.,, .”

iimltatlon shalt not- deb‘ar the appeilants fromy- the rtghts accmed td thern. In th’z'

lnstant case, the. appellanu has a strong case on rnerlt, hence we are Incltned to

-

condone the delay .otcurred due to. the reason rnentlonled above C '_5 AR ‘. . ik
: '-: 11, - Weare of the constdered oplnlon that the appellants has not been treated <+ [

i accordance wtth Iaw, as they were er‘\plm,rees of adm!ntstration department of - | Al

gl ATTRS:
5 tobet eCopv

i'm- [- iV :?wf
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< Aominlstratlve Departrnents as the Federal Government h,ad granted amount of |

submttted to the ngh Court and the ngh Court vlde judgment dated 07-11- 2013

. appe‘!ants and' declaring them sUrp!us was un!awrul and based on malarde and |
course would have been to create the same nurnaer of var:ancles Jn thelr

-post them Inithelr own department and tssues bf thelr senlorttylpromotlon was

. e e

' requ'red to be settled in accordance wlth the preva![lng Iaw and e, . |

" 12, We have observed that grave lnjustice has been meted out to the .-

3,

FATA Secretarlat end regutanzed thelr servlces agalnst sanctlo'ped posts, desplte

they were dECIade 'sueplus, They were dlscdmlnated by nat transfe‘rlng thelr

services to the establlshment and adm!nlstratlon departrnm.t of : provlnctal

gouemment on the analogy of .ather employees transferred to thelr Tespectlve A

dcoartments In provtnclal government and In case of non-avallabil[tv of post

Flnance department was required to create posts lr Establlshment &

'Admlnfstratlon Department on the analog‘y of . creatlon of posts In other

Illon f ra total strength-of 56983 posts !ncludlng the posts pfthe | -

on thls score' a[one the Impugned order ls liable to be set aslde. The r,orrect

,'reapectlve departmentle Establishment & Admlnlsbatlve Départme“t an d to e

v " 'l

(A appel!anu In the sense that atter contesting for Ionger For thelr regulaflzatlon and g

)
NI

-nember bench of Peshawar High Court in Its judgment dated 0? 11 2013 passe "

f

|n Wdt Petltlon No 959/2010 ‘t‘,he same dlrectlons has titlll not. beEn l[nplemented '
" and the rnatter was made worse when impugned order of pladng therh in surplus -

poot was passed wh!ch direcdy af-ected thelr” senlority and the future career of

the -appellanm after puttlng in 18 vears of serv1ce and ha!f of thelr se

has

already been wasted in lltlgabon

AT ereo

e Co _ ATT'I:’I‘EB to beltrue Cop\,
CAlESTp i
. . '-‘f"—_;!ll'.e_‘_" s, ". . ' . p F‘-’":’:‘-"” :‘iltuuul

dedared them clull servants and ernpioyees of adm[nlstradon dEpaftment of e E s

RN WOV T ST
- ~ :

. . H
b et e 1 e e YR

l‘._-.'.-ﬂnally after gettlng regularlzed they were stiil deprlved or the sen}lce

. » structure!rules and creatlon or posts desplte the repeated dlreetlons of the threel"_" : :j: gy a-
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. _hearcr and record perused '.‘:-': D

Vade OUr detal!ed Judgment of . today,

passed In service appeal

-bearlng No., 1227/2020 titled Hanlf-U? Rt-hman Versus Government of

' -I<hyber Pakntunkhwaakhmuiﬁﬁ lﬁi t:nlai !!aérabéry at. &l Secretarlat

Peshawar and others, the lnstant servite appeal Is accepted The - -

rmougned order dated .25- 06 2019 Is et aside wlth dlrectlon to the .~

Estabfishment & Adrnlnlstratlon Dapartmenl: Khyber Pakhtunkhwa agc'fri'st ST

.' 'Iins respectwe posts and Ih: case of non- avanabliity OF posts the samea-_b’e_.;.'f T
:}__i.created farlthe appellant on the same manner, as were creeted for other* s

. ,' ‘Adrnlnlstrativa Dapartmena vlde Flnance Department nctlﬁcation dbted -,
i 11-06- 2020. Upon hls ‘adjustment m hls respective de:partment, the | i
. appellant Is held entitied tn all cnnseqhentlal benéﬁis The Isst:e ;c_a"ﬁis'

l ';' '-senloritvlpromotlon shalf be deait‘wlth ln accordance wlth the pro__'f. ' ! '

o 'contalned In Clvll Senral:rt Act 1973 and I(hyber PakhtunkhWa GOVEI{ i B ; '

. .' , ., 1 “'"‘- W“‘..

T Servants (Appnlntmant 5Promotion & Transrer) Rules,“*lQBEl §

the: udg"nent titie .

.-the sénlor!ty would be datermlned accordmglv 'rtje_s are left to begir o el

: f,thelr onn Costs. Flle be conslgned to. recorti room.

T ANNGUNCED
S v 14.01.2022

B¢ s (ATI(S UR-REAN WizlR)
sigimr \MEMBER ()
b -1, n W
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' ’ . mase
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AT CHAIF%

ATTES TEp

' -résgondents to ad]ust the appe[lant In- his respectlve departrnent,le' B -

ot “arid. uthers Vs Syed Muzafar Hussaln Shah a"ud nthers (ZDIB SCMR 337), [ 1
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13 In vlqw af thE f.oregolng disuusslgm':.' :

conrtec‘tedrg

-avallabl[fty uf

: respect I E
they are held entiﬁed to: all cansequen’dal beneﬁrs The tssue of t‘-lelr

: ;enloﬂty/promotlon sha!l be dealr' wjth ]n accordance ‘with | the provls!nns

LY

cuntainecl i < Clvil Senrant Adt, 19? R

3 apd l(hyber Pa]datunkhwa Governmelnt
I
aervants (Appamtment Pmmot:lon Ec Transfer) Rules_.

198‘:, particularly Sec:. q! -
17(3) of Khyber Pakhtunkh’wa Gnvf.rnment Sewanls (Appolntment Prornotlo
Transfer) Rules,

1989, Nee.d!bss to mentlon and 1s. expected that In vlewn the ca
- __|atln as’ contai’nad In the jngment tltlad 'ﬁkka Khan and bthers Vg Syed M ) '

-+ Hossaln Shah and Othe"S (2{',118 SCMR 332), l:he senlority wauld be determlned_‘.

-‘-;"":__';' accordlngly Partles are left l:o bear the.lr own ca:'t;. File be consignedr to re;uJ'c;lf_"'::{.",‘.; o
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BEFORE THE .
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL

In Re:

Execution Petition No. /2023
* InService Appeal No. 1227/202("

Decided on: 14. 01, 2022

Abdul Qadir S/o Gul Zaray Jan r/o Post Office Mir Kalay,
Tehsil Mir Ali, District North Waziristan Agengy.

(PETITIONER)

Versus

1. The Govemment of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Govermnment of KPthrough Secretary Establishment,l

Establishment & Administration Department Civil Secretariat,
Peshawar,

3. The Government of KPthrough Secretary Finance, Finance,
Finance department at Civil Secretariat Peshawar.

4. The Government of KPthi-ough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

(Respondents)

EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT
THE TUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

Resgectfu]]d Sheweth.

That the petitioner Earnestly craves the permission of the Honorable

i Service Tribunal to submit as under:
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- THAT the petitioner was appointe river (BPPS-4) agamst the vacant

post vide notification dated 22-11-2004 which was later on regularized
vide notification dated 04-09-2009. .

Copy of appointment order is Annexure-A.

Copy Ef regularization order is Annexure-B.

. That along with the pelitioner a total number of 117
- employeesappointed by erstwhile FATA Secretariat were declared

as surplus and placed them in surplus pool of Establishment &
Administrative Department vide order dated 25-06-2019 and for
their further adjustment/placement w.e. f01-07-2019 by virtue of
which the civil servants were adjusted in thie Surplus pool of
Establishment Department and Administration Department.

Sepy uf Ndﬁuﬂuurmn uﬂtqu!-nnmms N ARENRUIRE .10 .
i BT tee o .

Yhe .
¢

. That the ‘Establishment Departmemt and Administration Department

issued ‘a''letter dated 19-07-2019 to the Deputy Comumissioner North
Waziristan for adjustment of surplus staff of erstwhile FATA Secretariat
and the'$érvices of the pehhcmer were placed for further adjustmient
against the vacant post of Diiver as per surplus pool pohcy

Copy ofletter dated 19-07:2019 is Annex-D

RIATH ot a o - B

. That a. letter was msued by the:Deputy Commissioner. North qumsm.n

Agency ;Tribal District, on ,13-12-2019 whereby the services of the
petitioner were placed at the d.tsposal of Directorate of Imgat:on &Hydle
Power, Merged Area Secretariat, Peshawar for adjustment against the
vacant post as per rules/ pol.tcy with effect from 10-12-2019.

Copy of letter dated 13-12-2019 is Annex-E

. That on 18-12-2019 an officé* order was issued by the Directorate of

Irrigahon ‘&' Hydel Power (Merged Area)whereby the''services of the

. petitioner weire adjusted against the vacant post of Driver (BPS-06) in the

office of Project Director Ground Water Wing merged Area Secretariat
Peshawar with immediate effectin pursuance of letter dated 13-12-2019
issued by the'Debity Comumiissioner North Waziristan Tribal District.
Copy of offlce order dated 18-12-2019 is Annex-F

. That an appeal was filed in ‘this regard, before the Honourable

Service Tnbl.mal a.nd the’ same was heard on'14-01:2022. The said
appeal was accepted a.nd subsequently, the u:npugned. notification
dated 25-06-2019 was set-asxde, and directions were given to
respondent i.e the concerned authorities, to adjust the appel.lants to
their respective departments. .

Copy of the Service App eal No. 1227/20201s A_nnex-G :

. That along with the aforemenboned directions, the Honourable

Service Tnbu.nal rendered that upon adjustment to ‘their respective
department the “appellants would be entitled all consequential --
benefits, Moreovet, that the i 1ssue of seniority/ promotion would be
dealt within accordance with the provisions contained in Civil
Servants (appomlmen:, promol:mn and Transfer) Rules 1989, and in
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the view of the ratio as contained in the judgment titled Tikka Kahn

& other vs Sved Mu zafar FluSsain Shah & others (2018 SCMR 332),
the seniority would be determined accordingly.

THRK il FEABHIRDIA THIUARL VRRCEVAE 1S ILAEMEn: daiad 1¢-01.
2022, but after the lapse of about three months, the respondent did
not ifiplement. the judgment dated 14-01-2022 of this Honourable
Trib

Copy of the ]udgment dated 14- 01-2022 has been Annex-H

. That due to the inaction of the respondents to comply with the

directions of the Honourable Service Tribunal, post lapse of 3

- months, an execution petition no. 250 of 2022 was filed in this

i0

-

11.

1

regard, and the same was decided affirmative,

That the judgment dated 14-01-2022 rendered by the Honourabla
Service Tribunal is also applicable on those civil servants who were

not a paré of the said appeal, because judgments of the Honourable

Service shonld be_fredted as judgments in_rem, and not in

ersonam. Reference can be: given to the relevant portion ‘of
judgment cited2023 SCMR 8, produced herein below:
TR I : ¢ "ot

“The learned Additional A.G., KPK argued that, in the drder of the KP
Service Tribunal passed in Appeals Nos. 1452/2019 and 248/2020,
relinnce ‘was placed on the order passed by the learned Peshnwar High
Court in Writ Petition No. 3162-P/2019, which wns!simpiy dismissed
with the observations that the writ petition was not maintainable under
Article 212 of the Constitution, hence the reference was immaterial. In
this regard, we are of the firm view that if a learned Tribunal decides any
question of law by dint of its judgment, the snid judgment is always
treated as beinig in vem,and not in personam. If in two judgments
delivered in'the sevvice appeals the reference of the Peshmoar High Court
judgment:has been ciled, it does not act to washout the effect of the
judé'ments_ rendered in the 6thér service appeals which have the effect of
judgment in rem. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others (1996 SCMR
1185), this -Court, while remanding the. case to the Tyibunal clearly
observed that if the Tribunal or this Court decides a point of law relating
to the terms of service of a civil servant which covers not only the case of
the civil servant who litignted, but also of other civil servants, who may
hnoe not taken any legal proceedings, in such a case, the dictates of justce
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litignkiori, instend of compelling them to approach the Tribunal
or any other legal forum.”

Thatrelying upon the judgment of the Honourable Supreme Court,
the execttion putiioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above :nentioned judgment of the Supreme Court would ‘

o . e




\:zence can be

be applicable on all Courts sub-ordinate to 1t
given to Article 189 of the Constitution of Palqstan, 1973, for easy
reference, produced herein below:
“Decisions of Supreme Court binding on other Courts
' 189. Any decision of the Supremé Court shall, to the extent that it decides

n gquestion of law or is based upon or cnunciates a principle of lmw, be
binding on all other courts in Pakistan.”

1 12. That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any question of law
demd{zd by the Service Tribunal shall be treated as Judgment in
rem, and not in pérsonam. In order, to give force to the judgment of

’ the Supreme Court, the execution petitioner may also be subjected

,~ to the judgment rendered by the Honowrable Service Tribunal. *

Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

. “Action’in aid of Supreme Court

t 190.All executive and judicial authorities throughout Paldistan shall act in
aid of the Supreme Court.”

13. That keeping in view the above facts the petitioner filed a
departmental appeal for adjustment in civil secretariat as per
i service Tribunal judgment dated 06-06-2023 but to no avail.
Capy of Representation is Annex-I

14. That the execution petitionér now approaches this Honorable
Tribunal for directions to implement the judgment dated 14.07.2021
in the larger interest of justice and fair play.

. . -

Prayer:

It is therefore most humbly prayed that_on the acceptance of this
| petition, may it please this honorable tribunal to so kindly direct the
implementation of judgment dated 14.01.2022inService Appeal No.
1227/2020 titled Henif Ur Rehman vs. Government of Khyber
Pakhtunkhwa through Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the

circumstances of the case may also be gwe%
-~
- Execution Petitioner

Through

~

I (o

(AL GOHAR DURRANI}
Advocate High Court

- {332-9297427
-‘i t‘S‘L§D ' khaneliegohar@yahoo.com

SHAH | DURRANI | KHATTAK

e S
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL
]
;
In Re:
Execution Petiion No. /2023

I In Service Appeal No. 1227/2020
Decided on: 14. 01. 2022

1 Abdul Qadir

Versus

The Government of Khyber Pakhtunkhwa & others

AFFIDAVIT

I, Abdul Qadir S/0 Gul Zaray Jan r/o Post Office Mir Kalay, Tehsil

Mir Ali, District North Waziristan Agency,do hereby solemnly declare
and affirm on oath:-

That the enclosed Contempt petibon has been drafted under my
instructions.

I am personally conversant with the facts and circumstances of the case as
contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. .
Deponent /@’{.
CNIC#
i
Identified by; /
o, L

ALI GOHAR DURRANI
Advocate High Court

}

’ b 2l SN s
ALTESTED

'}
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Execution Pentlon No. ‘715/2023 in: Se‘rwce Anneal No. T222£2020,
tltled "Waheed Ullah Shah'Vs. Govelancnt of r(hvber

(

<

9" July. 2024 qurm Arshncl Khan, Chairman: Learned counsel fo: the

Muwtuzens Shah ¢

4.

petitioner” present: M_r Nluhammad Jan Dlstrxrt Attomey fm the
respondents ]Jr'eéent.: '_ .’

The maxter hns been {ecewed ﬂom the Smgle Bench of Ms

Farecha Paul lealned Member (Executwe) Specna[ SB of the

undel srgned (Chanman) was consntuted ce T g

it - iy ! l," H" .| ."'"‘,...1; l 3. ‘ l

3. This appllcatlon is fm nnplementatlon of‘ Judgment dated'

14, 01 2022 passed in Se:wce Appeal No ]727/2020 t{tled “Hapif

L, ef e

Ur Rehman Vs, Govel nmcntof‘ I(.hyber Pakhtunldma” whcnem ‘the
T Mo et AN F PR

petltnonel was not-party.. The Ieamed counsel mfo:med that thc

petmoner has ﬂled depattrnental appeal Smce the petltloner has

hlmseif sxmultaneous[y resorted to the plOVlSanS pf Sectnon -4 of .

the Khybel Pakhtunkhwa Serwce Tnbunal Act, ]974 thelefmc Iet

him file Se: wce Appeal befme thls Tubunal Disposed of. Consign

Chan‘m an

st
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vic‘- . v
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To, B . T
5 The Chief Secretary, .. . blub \-,,.Z > \
03
: Government of Khyber Pakhtunkhwa, o - Yo \
Peshawar. —_— . '

,vx—-)d’.:

WiBjaek  AMRBAL_FOR_ABIUSTMENT IN_CIVIL SECRETARIAT AS PER
SERVICE TRIBUNAL JUDGWM

NT DATED 14.01.2022

Respected Sir,

It is stated with great reverence tﬁét in pursuance of mtégrahon and
merger of erstwhile FATA with Province of Khyber Pakhtunkhwa 1, the undersigned,
besides others, was declared as "Surplus” by the Establishment and Administration
Department(Regulation Wwing), Khyber Pakhtunkhwa vide Notification
No.SO(O&M)/E&AD/3-18/2019 dated 25.06.2019. Later on, I was adjusted in the

~ Directorate of Irrigation and Hyde Powar; Khyber Pekhiunkhva:

2- Some of the officials filed case in the Court and the Hon'ble Service
Tribunal, Khyber Pakhtunkhwa passed a Judgment dated 14.01.2022 and set aside the
above Surplus Notification. Operative part of the Judgment is reproduced as under
(Page-14 of the judgment);

“In view of the foregoing discussion, the instant appeal alongwith connected
service appeals are. accented. The impuaned order dated 25.06.2019 is set
aside with direction to the respondents to adjust the appellants in their
respective departmen‘t i.e Establishment & Administration Department,
Khyber Pakhtunki:wa against their respective posts and in case of non-
'availablllty of posts, the same shall be created for the appeilants on the same

manner, as were created for other Administrative Departments vide Finance
D%partment Notification dated 11.06.2020....."

3= In pursuance of the above judgment, I am also entitled to be adjusted In
Ci{oil Secretariat, Khyber Pakhtunkhwa Peshawar. .
4—:- - Above In view, [t Is humbly requested to kindly issue my adjustment order

In Civil Secretarat, Khyber Pakhtunkhwa as per judgment of the Service Tribunal dated
14.01. 2022, please.

"

'&,@,

« Faithfully Yours D&h
@,‘(J” Abdul Qadir ﬂ)’g‘} _
( -

............................... ),

. Driver (Ex- FATA)

‘ TED *
to be true Cop
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- Orficials conce

The Depu ‘Commissioner, . K
5 North Watifistan, ) '

.Subject:- AD

f' o, FSECRETARIAT, . - SRR
- iDear Sl - I o o ' . . '
am directed to refer to the subject noted above and to state that 117 S

ifferent categoties from BPS-01 to BPS-16 ef Erepwhile FATA guuratiiiag
A% surplus amd motifled vide Establishment Department Notification

0.50(0&M)/EBAD/3-18/2019 dated 25-06-2019 (copy enclosed). As per Suplus Poal
¢« . Policy’ .notification dated 14-06-2007(copy enclosed), services of the following

.Enployees of Erstwhile FATA Secretariat having domicite of District North Waziristan are-
o ¢ placed at Your dispos

\&

S —
. b
SOVERNMENT Qg | ralin PARMFUNKHWA v £iion
ESTABLISHMENT & ADM NISTRATION [/ "
DEPARTMENT - .
) (ESTABLISHMENT winG)
No. SOE-IIT (ERAD)1-3/2019/Erstwhite FATA
\ Dated Peshawar the July 19, 2019

TMENT OF.

URPL

T tc—

al for further adjustment w.e.f 01-07-2019;- . -

It is therefore, requested that the above mentioned Surplus Pool-Staff may
2 adjusted in your District a
e )

S per Surplus Poal Policy. ' ? | ||
. o CL e e })urs faithiully - -}

. I'. . n . ' -."’ . . | ',
((Z'aﬁ%ﬁﬂmf‘"- "IChaer);' ' ﬁ/ V H
{

- e

4

S.Na. Name ‘Designation with BS
1. Hakeem-ud-Din Draftsman (BPS-i1)
2. | Abdul Qadir _| Driver {BPS-05) /
3. Thsanulish | Oriver (BPS-05)
4 Qlsmat Wall Driver {BPS-05)

3n No.& d

py forwarded to:- .
.- The Secretaiy'to Govt. of Khyber Pakhtunkhwa Finance Department.
The District Accounts.Officer, North Wazristan. :
(O&M),-Estqbllshment- Department.

: "The-Section Officer:
. THe Section Office _
-P.Sto Secretary (Estt:), Establishment. Department. g
P.Sto Speclal Secretary (Estt.); Establishment Department.”
P.A'to Depuly Secretary (Eétt. ), Establishment Department, ° ,

scor ned-with. the direction to. Feport to Deputy Commissioner, North Waziristan.
Master file. { .- AR ' g

SECTION OFFICER (E-III)

\

r (Adm/Budget'& Dev.:) EBA Department.

4

Vs

A . /'7

!

SO OFFICER (E-IH /;—77/:
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i . OFFICE OF THE : DEPUTY CO MMISSIONER
5{ -—ﬂ & 'NORTE WAZIRISTAN AGENCY TRIBAL DISTR i
" el (0928) 300903 FAX (0928) 300642 YER

'NOM_.EA' 2N I . _ Di}tcd 13 1 12 !2_01"!

GFFICE ORDER,

‘ l In pursuance of the Section OPﬁcer (B-1II) Establishment Depa.‘tme t
& Adm1mstratlon Dep ent (Estabhshment ng) Government of Khyber Palchn.nkh a
Peéhawar Letter No. ;;I-DI (E&AD) 1-3/2019/E'.rstwhﬂe FATA dated 19/07/2019 d

"’be uty Secrctdry (Adm1mstranon Infrastructure & Coordmatmn Departmcnt Merged Ar A
'} Sedretariat Jetter No. FS/EO/101/20/ Adma/1165- 71 dated 28/06/2019,the Service 6 Mr.
Ab 1al Qadir. (Drwer BPS-OS) surplus Employea of the: Erstwhlle FATA Secretanat is
hereby placed at the disposal . of Diiectorate of Irnganon & Hydle Power, Merged g .-'_

L Secr tariat, Peshawar _for adjustment agamst v.ncant post in your OfﬁcefDepartment as

o "-_‘f{_;;,pcr j:les/pohcy, withisffect fioi10/12/2019. ¢ IR

\'-

'
' -
F Deputy Comrm ssioner,
o ‘ North Waziristan Tribal District.
C Even No & Dated. ST - ‘. ; . ‘ . -
"7, |+ Copy forwarded toi '
S| PR The Director Imgat:on Mcrgcd Area Secretariat Warsak Road Peshawar to his letter No‘
Aol 3733/A-2(6-E dated 05/1212019. .~ it :
i1 0" 2. The Secretary Board of Revenue, Revenue &‘:..statc Depa:tment (]“;ovt of Khyber 72

O ST IR T
e e ‘Pakhtunkhwa Pcshawar v B
~ L:-‘- ’-.

B o _'";\',f The BPSto Sccretary to, Govt, of Khybcr Pald:tmkhwa Fauancc Department Peshawar. . 5
E 1 "...~ 4, The Section officer (E= ﬂI) Establishment & / Ldmmlstratmn Department (Estnbhshmeqf win)
WU enT Do Government of RhyberPakhtunldlwa Peshawr. ‘ ..;»-

© 7 .5 The CommlssmnerBannu Division with rcfcr.,ncc to }us letter No.4747-51/AG-1/F. H datcd

ut

i
(TP TEN
.

L 280TR0Y. ot _
V6 ofchl concemcd Wﬁh the Direction to ICPOH to: Du-ector Trrigation Merged Area Secretma
.. -warsak Road Peshawar. =F
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aTED Deputy ‘Commissioner
true COMNorth Waziristan Tribal District
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ATTESTED




nd

LT MergedAreaSscn‘EtariatWarsai('Road Peshawar @
E-mall: dirbctorlrjgationmas@apall.cam  Phone No.09i-2212143 '

7" nIFIGE ORDER

!

"2, Comm
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Project DI
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o 20°C ey . pated: . V& noots

.-‘_ir.ltsrest of Public.

- oopy othe-  © . L . s S _ 7
o hc-:.duﬁ.‘;‘;;r.t'as. zral iﬂ\ybérPaimtuntmwé'Puahavmr. ST Ve g
sloner Banny Diviston Bannu. Co . I

.3, Depuly Commissionar, Norih Waziristen Trbel Olstrict. -

1. ‘Secrelpry Board of Revanue, Revenue & Estale Department C ot of ichyber Pakhiunkhwia Pashavit. . *

—~:-E'.—--j-'--Pakr.ldn‘r: W POSNENAR. . s i e nmnme o
A "Ofﬁcialvcfncemed. '

In pursuancs -of Baputy Bommissisney Nark I THHHI'DIﬁtrIa:i’-bﬁi:a'a ‘order -

N, 352-57/EA dated 13.12.2019, the-services of Mr. Abdul Qadlr (Driver 8S-05) surplus employee

of the Ersiwinile FATA Secreiariat Is placed at the disposal of Dlrectorate for adiustment. Th;e above

named Oriver is heveby adjusted against the vacant post of. Driver (33?5{'5’) In the office r_J?_Pro[ect .

Direginr Ground Water Wing Marg?d Area Secratariat Feshawar with immediate effecl ln}.jhe best :
. 4

: /

-3t ey

_ {Merged Area)
!n

c{6F Grdund Weter Wing Merged Area Secretarlal 2eshawar.

Sesiicn Qfﬁwr (Estab!!sﬁmanl). Imigaiion Department Peshawar, . . S
se-ttan.Officer (E-H), Establishment & Administration Depari ent (Establishment Wing) Govt. of ithyoer * -

- P LTI )

. . Director Irrigation -
.. (Wierged Area)

. L i
/ ’ . Majen Grester {Greund vilar} - 4

) Wi athen AR delrout ) v,

Merged antifs r:;'.;._:a': ?;:hﬂugg I '

"™ r —.
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7. DIRECTORATE OF IRRIGATION.8 HYDEL POWER o -

“Director lrrigation -~ _'.‘_" s
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DIRECTORATE OF IRRIGATION HYDEL POWER

ces B malk: dtrectorirrigatlonr_nas@gmait com- Phone No. 091 9212149

MThe DeputyCommnssroner Y -.1 Qf,r )
D]stnctNorthWazmstan ST e

Ry

:Sub]ect o REQUISITION THE SERVICES OF MR ABDUL QADIR DRIVER

"T."_' B

Driver is place at your disposal for turther adjustment

Project Director, Ground Water ng Merged -Aréa Secretanat Peshawar and he atso'-_

requested through application for adjustment against the above mentrdned vacant post

e

disposal of this office for further adjustment against the vacant post of Driver in the office. of .
, Prorect Director, Ground Water Wing Merged Area Secretariat Peshawar In the best pubhc 1

interest please.

Encl: As above.

Copy for information te the

NN 1 Project Director Glound Water Protect Merged Afea Secretar'at PeshaWar - .
i 2 PS to SecretarythGovt othyberPakhtunkhwa Irrtgatien DepartmentPeshawar

Z :-‘.Dtrector Irngahon.
(Merged Area)? %3

' 7"{ '-_:" . Mérged Area SecretanatWarsak Road Peshawar ° @

Dated\ a.& Habote .

PR Refer to the subrect ndted abdve and td state that Mr Abdul Qadrr Dnver was .'_' |

'-recrttlted by erstwhile” FATA" Secretarrat and. was dectared as asurplus nottﬁed vrde{" |
. Establishment’ Department Notrﬁcattdn No. SO(O&M)IE&ADIS -18/2019 dated 25.06.2019.-

As per ‘surplus pool policy notification dated 14.06. 2007 the services ot the above named-.i |

It is worth to mention that a- post of Driver (BPS 05) is vacant in the office of

It is requested to kindly ptace the: services of Mr Abdul. Qadtr Drwer at the'. .'. ‘

' Direéfor Irrigation -
_(Merged Area) =~
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