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to counsel for the appellant.
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BEFORE THE
HQNORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL

Y

Service Appeal No. f&ﬂ& ) /2024

Meena Jan, Driver (BPS-05)Establishment & Administration .
Department Civil Secretariat, Peshawar.

' (Appellant)
Versus

1. The Government of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar.

2. The Government of Khyber Pakhtunkhwathrough Secretary
- Establishment, Establishment & Administration Dcparl:ment Civil
Secreta.nat, Peshawat.

3. The Government of Khyber Pakhtunkhwathrough Secretary Finance,
Finance Department, Civil Secretariat Peshawar.

4. The Government of Khyber Pakhtunkhwathrough Additional Chief
. Secretary Merged Areas, Office at Warsak Road, Peshawar.

. (Respondents)

ATPEAL. UNDER SECTION 4 OF THE KHYBER

ME PLA EME E. 10 201 HE
APPELLANT IS RESPE DEP AND
E & EME HE MENT

HONOURABLE TRIBUNAL DATED 14-01-2022

e fully Sheweth:

Vv

'I‘hr;l't the appellant eatnestly subrnits as under:

9. That the Appellant is a law-abiding citizen of Pakistan and also hails
 froma respectable family. Thatthe appellant was appointed as a Driver
(BPS-5), against the vacant post vide notification dated 30-09.2011.
Copy of appointment order is Annexure-A.
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2. That along with¢ the appellant a total number of 117
employeesappointed by erstwhile FATA Secretariat were declated as
surplus and placed them in surplus pool of Establishment &
Administration Department vide order dated 25-06-2019, and for their
further adjustment/ ;;lacement w.e.£.01-07-2019by virtue of which the
civil servants were adjusted in the Surplus pool of Establishment
Department and Administration Department.

Copy of Nodfication dated 25-06-2019 is Annexure-B.

3. That an appeal was filed in this regard, before the Honourable Service
. Tribunal and the same was heard on 14-01-2022. The said appeal was
accepted, and subsequently, the impugned notification dated 25-06-
2019 was set-aside, and directions were given to respondent ie. the
concerned authorities, to adjust the appellants to their respective
departments.
Copy of the Service Appeal No. 1227/2020is Annex-C.

4. That along with the aforementoned directions, the Honourable

. Service Tribunal rendered that upon adjustment to their respective
department, the appellants would be entitled to all consequential
benefits. Moreover, that the issue of seniority/promotion would be
dealt with accordance with the provisions contained in Civil Servants
(Appointment, Promotion and Transfer) Rules 1989, and in the view of
the ratio as contained in the judgment dtled Tikka Kahno & other vs
Syed Muzafar Hussain Shah & others (2018 SCMR 332), the seniority
would be determined accordingly.

5. That the Honourable Tribunal rendered its judgment dated 14-01-
s 2022, the appellant sought the implementation of the judgment in his
respect also, but to no avail.
Copy of the Judgment dated 14-01-2022 has been Annex-D.

6. That the judgment being in rem, and not personam, the Appellant
‘ approach this tribunal for seeking implementation of the judgment
direcdy in Execution Petition. TheExecution Petition for
implementation of the judgment dated 14.01.2021was disposed off
vide judgment dated 09.07.2024 by this Honourable Tribunal wherein
¢ appellant was allowed to file a service appeal for the redressal of his
grievance as he was not a party to the Appeal No. 1227/2020 dated
14.01.2022. :
Copy of the Execution Petition and Order dated 09.07.2024 are
Annexures - E & F.

7. That the appellant filed a departmental representation for the redressal
of his grevance to the Chief Sectetary Government of Khyber
Pakhrunkhwa 21.05.2023 but to no avail.

Copy of Departmental Representation is Annexure-G.

8 Now the appellant approaches this Tribunal on the following grounds
amongst others.



Grounds:

a.

.E
t

Because the impugned notifications are based on

© . disctimination as is cleatly laid out in the facts above.

b.

That the judgment 'dated 14-01-2022 rendered by the Honourable

- Seryice Tribunal is also applicable on those civil setvants who were not

a part of the said appeal, because judgments of the Honourable
Service should be_treated as judgments in rem, and not in

personam, when they settle a point of law in respect of the same
set of civil servants. Reference can be given to the relevant portion of
judgment cited2023 SCMR 8, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KD Service
Tribunal passed in Appeals Nos. 1452/2019 and 248/2020, reliance was

. placed on the order passid by the learned Peshawar High Court in Writ Petition

 No. 3162-P/ 2019, which was simply dismissed with the observations that the writ

petition was not maintainable under Article 212 of the Constitution, hence the
reference was immaterial. In this regard, we are of the firm view that if a karned
Tribunal decides any question of law by dint of its judgment, the said judgment is
always treated as being in vem, and not in personam. If in two judgments delivered -
in the service-appeals the reference of the Peshawar High Court judgment has been
cited, it does not act to washout the effect of the judgments rendered in the other.
service appeals which have the effect of a_judgment in rem. In the case of Hameed
Akbtar Niagi v. The Secretary, Establishment Division, Government of Pakistan
and others (1996 SCMR 1185), this Court, while remanding the case to the
Tribunal clearly observed that if the Tribunal or this Court decides a point of law
relating to the terms of service of a civil servant which covers not only the case of the
civil servant who litigated, but also of other civil servants, who may bave not taken
any legal proceedings, in such a case, the dictates of justice and rules of good
gévehzam'e demand that. the benefit of the above judgment be extended 1o other civil

" servants, who may not be parties to the above litigation, instead of compelling them

to approach the Tribunal or any other legal forum.”

That the judgment dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were not
a part of the said appeal, because judgments of the Honourable
Service should be treated as judgments in rem, and not in

personam. Reference can be given to the relevant portion of judgment
cited2023 SCMR 8§, produced herein below:

“The learned Additional A.G.,.KPK argued that, in the order of the KP Service
Tribunal passed in Appeals Nos. 1452/ 2019 and 248/2020, reliance was

placed on the order passed by the learned Peshawar High Court in Writ Petition

No. 3162-P/ 2019, which was simply dismissed with the observations that the writ
petition was not maintsinable wnder Article 212 of the Constitution, bence the
reference was immaterial. In this rogard, we are of the firm view that §f a learned
Tribunal decides any question of law by dint of its judgment, the said judgment is
always treated as being in rem, and not in personam. If in two judgments delivered

iy the service appeals the reference of the Peshawar High Court judgment has been |

cited, it does not act to washout the effect of the judgments rendered in the other
service appeals which have the effect of a judgment in vem. In the case of Hameed
Abkhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan
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and others (1996 § CMR 1185), this Conrt, while remanding the case to the
Tribunal clearly observed that if the Tribunal or this Court decides a point of law
relating to the terms of service of a civil servant which covers not only the case of the
civil servant who litigated, but alro of other civil servants, who may bhave not taken
any legal proceedings, in such a case, the dictates of justice and rules of good
governance demand that the bensfit of the above judgment be extended to other civil
servants, who may not be parties Yo the above litigation, instead of compelling them
to approach the Tribunal or any other legal forum.”

. That the applicant is relying upon judgment cited 2023 SCMR 8,

wheteby, the essence of Article 212 of the Constitution of Pakistan,
1973, was fulfilled, by obsetving that any question of law decided by

. the Service Ttibunal shall be treated as Judgment in rem, and not in

personam. In order, to give force to the judgment of the Supreme
Coutt, the applicant may also be subjected to the judgment rendered by
the Honourable Service Tribunal.

. Because blatant discrimination has been committed in the adjustment

of the appellant as compared to other similatly placed employees of -
erstwhile FATA Secretariat have been adjusted in different
departments of Khyber Pakhtunkhwa Civil Secretatiat.

Because the Appellint has been treated illegally, unlawfully and against
the spitit of the law.

. Because the Rights -of the Appellant are secured under Article 8, and
- the entitety of Patt II of the Constitution of the Islamic Republic of

Pakistan, and its redtess falls solely within the ambit of Article 212 of
the Constitution of the Islamic Republic of Pakistan, 1973, and lie with
this Honorable Tribunal.

. Because the n'ght‘- to due process as per Article 10-A of the

Constitution of the Islamic Republic of Pakistan, 1973 is being made
redundant in the instant case against the Appellant. The right is
absolute and cannot be done away with and it needs to be taken as
liberally as possible as per the dictum laid by the Honorable Supreme
Court in PLD 2022 SC 497.
“Incorporation of the right to a fair trial and due process by
Ardcle 10-A in the Constitution as an independent
fundamental right underscores the constitutional significance
of fair trial and due process and like other fundamental rights,
it is to receive a liberal and progressive interpretation and
enforcement.”

Because the Honorable Supreme Coutt of Pakistan in the recent
judgment in Justice Qazi Faez Isa case has held in unequivocal terms

-that even the highest of offices are not to be denied the fundamental

rights so guaranteed by the Constitution. The judgment is reported as
PLD 2022 SC 119 and lay as under:
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“Right to bé dealt with in accotdance with law. No one,
including a Judge of the highest court in the land, is above
the law, At the same time, no one, including a Judge of the
highest court in the land, can be denied his right to be dealt
with in accordance with law; it matters little if the citizen
happens to hold a high public office, he is equally subject to
and entitled to the protection of law.”

. The judgment referred to above further lay clear that the principles of
" natural justice are to be met in every citcumstance in the following
terms: " )

“After recognition of the right to fair trial and due process as
a fundamental right by insertion of  Art. 10A in the
Constitution, violation of the principles of natural justice,
which ate the necessary components of the right to fair trial
and due process, is now to be taken as a violation of the said
fundamental right as well.”

These principles are time and again reiterated by the Honorable

Supreme Court and have been recently held of immense value in
PLD 2021 SC 600 in the following words:

“Constitutional guarantee of the right to be dealt with in
accordance with law, under Art. 4 of the Constitution, is
available not only to evety citizen of the countty but also to

~ every other person for the time being within Pakistan, Said
constitutional gliarantee cannot be curtailed or limited in the
case of mat;ér of any petson whosoever he may be and
whatever the allegations against him may be.”

j- Because the actons on part of the respondents serously are in the
negation of the Constitution of the Islamic Republic of Pakistan, 1973
and the Civil Servants Act.

k. Becauée the Fundamental Rights of the Appellant have been violated in

1

telation to Article 4, 8, 9, 18 & 25 of the Constitution of the Islamic
Republic of Pakistan, 1973. The said rights flow out of the Constiration
the terms and conditions of service of the Appellant and this Honotable
Courp} being the ‘custodian of the Fundamental Rights of citizens of
Pakistan, as well as the ptotection afforded by the Constitution of Islamic

Kepublic of Pakistan 1973, is why the Appellant seeks the redress of their
- gtievances and to end the ordeal the Appellant is going through due to the

legal, unlawful and unjust acts and inaction of the Respondents.
.Because the ‘Appellant has got the fundamental tight of being treated in
accordance with law but the treatment meted out to the Appellant is on
‘consideration other than legal and he has been deprived of his nghts duly
guaranteed to him by the constitution of Pakistan.
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m. Because the appellant has not been treated in accordance with law, hence

his rights secured and guaranteed unde_r the Law are badly violated.

'n. Because the Appellant crave for leave to add further grounds at the time

bf his oral arguments before this Hon’ble Trbunal highlighting further
«contraventions of the provisions of the Constitution & Laws which

-adversely affected the Appellant.

-Prayer:

1

‘It is, therefore, most humbly prayed that on the acceptance of this appeal,

this Honorable Trbunal may so kindly declare that the notification
I{'whe.chy the appellant was declared to be in the surplus pool, and which
‘has already been sct-as%dc by this Honorable Tribunal, vide its judgment

dated 14.01.2022 in Service Appeal No. 1227/2022 dided Hanif Ur
Rehman Vs. Government of Khyber Pakhrunkhwa through Chief
Secretary, be also declared illegal to the extent of the Appellant and the
appellant may so kindly be adjusted/placedin his respective department
W.E.F 01-07-2019. :

Any other relief that this Honorable Trbunal may deem fit and

_f}ippropﬁate may also be granted. W

Appellant P

) . LN
o, Through, ,4&%‘:\
' T ‘ \{ e h
(ALI GOHAR DURRANI)

_ Advocate Supreme Court
o 0332-9297427

khaneliegohat@,)[ahog.cgm
SHAH | DURRANI | KHATTAK

-
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BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL

Seﬁrice Appeal No. /2024

Meena Jan, Driver (BPS-05), Establishment & Administration
Department Civil Secretariat, Peshawar.

(Appellmt)

. Versus

The Government of Khyber Pakhtunkhwa and others
(Respondents)

AFFIDAVIT

ILMeena Jan, Driver (BPS-05), Establishment & Administration '

Department Civil Secretariat, Peshawar,do hereby solemnly declare
and affirm on oath: :

I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
epclosed writ petition are true and correct to the best of my knowledge

ana belief.
: , Deponen[\W
?&, -< | CNIC#
Identi b*y 2
ALI'GOHAR DURRANI

Advocate Supreme Court
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) BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

Ser:y_}ice Appeal No. /2024

:
Meena Jan, Driver (BPS-05), Establishment & Administration
Department Civil Secretariat, Peshawar.

(ﬁ;'apellant)

Versus

.1. The Government of Khyber Pakhtunkhwa through Chief
" Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar. - ¢

3 The Government of KPthrough Secretary Finance, Finance
Department, Civil Secretariat Peshawar.

4 The Government of KPthrough Additional Chief Secretary
Merged Areas, Office at Warsak Road, Peshawar.

_ S (Respondents)

; ~ Through, :.-;(J 2
- C )X

h

=S .
. (ALI GOHAR DURRANI)
Advocate Supreme Court
0332-9297427
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK

g4
?
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_ ) ‘Ie w1|l et pay at ‘the” ‘inimum 6f . BS:4 mcludmg usual 1llowances~ 1‘5

- \ adreingible undcr the rules. He will be enhtlt.d to n.t'mual -increment as pel
ol ..ylstm;:; policy. -~ .7 B ’ -
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AL 101-20/ FO/ADMN/ /& 9:3 = /.2_
- Ct lpy ko e

- 12. _ 4echon Officer (B&A) Adnm,PATA ‘Secretariat, Peshawar

. . . ( B
: . » _ "_ s .'_ d
' " =IFATA SECIRIETAR&AT
- _ -(ADNENTSIRA’HON &QOORDINATION CEPTTY
R Estate Offtlce, Warsak Roqd Peshaw:.u_ '
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7 -__;a .
ORDER. Ly XS .
: Fo.. 101-20/EQ/ADMN-Vol-l. -Consequent upon the @pproval of the
. reczmental Selection / Promotion Committee Mr. Meena Jan §/0 bir. Awtay
R 4 h e of villape Narwa Patool Kliel P.O-Azim Kalay Tehsil & District fannu is
© herciy appointed as’ Driver (BPS- 4) against the vacantipost. of Driver wlth,

{ imietiate effect on the following-terms and conditions. His appointment.will be
o govetvawd under Rule-10 sub rule-2. of Khyber Pakkrunkhwa Civil Gewants

e sho be governed by the Khyber Pakhbtunkhwa Civil qawa: t Act 1973
md all the laws applicable to the civil servants and rules made thure under

' He shall, for all infents and.purpose, be Civil Serv:mt except for-purpose of
puv sian and gratuity. I lieu of pension and gratuity, he shall be entitied to
receive such amount as would be contributed by him tow'u-ds Contributory =~
Pravident Tund (C.P.F) alongwith the contributions made by Gavemment'

hin his necount in the said- fund in the ptescrlbed manner.
i

R

ot

Ce1t1f:cate of fithess

N i‘—ne. siwll” produce a, Medu.al

from

MLdical'

'

- H . . L

S w I-Ie hast o join duties at his own expenses. Lo
ey . SRS
; : 1 lm accepls the post on thcae conditions, he shcn.ﬂd report for duties to
L {A&C) Dvparlment FATA Secretarnt within 14 days-of the reccipt of this
. ; rl"d@l .

<, ¥
Ayt
o
o .
) K
’
‘

‘iupmmhendel:\t Services Hospital Peshawar, before, joining duties in (A&C)
Depm timent, EATA Secretanat as requ]red under the rules

‘In casc, he wishes to res;gn at any time, 14 days notice wﬂl be n«=cessary or
'm licu therenf 14 days pay will be forfe1ted

T
A
B

SECR'ETARY (ADMN &COORD)

Dated 5 a; 0972011

A Additional AccountantGeneral PRSub-DEhce, Peshawar;

ly. ﬁEﬁcn. | roncerned. . E i
L 3B Personal File, . RN

"t-:t-- B B‘% ’
- TER. Reat Ot |-
T_ STED TTEé

‘to be true Gt

'3 Section Officer (B&A); FATA Secr etariat; Peshawa;. D Eﬁ?;n oi’s ecretalh
-, f:.:.tatt Otficer/ DD, FATA Secretariat, Peshawar. C e 3 Poshawar:
115, TS to Secretary (A&C) ‘Department, FATA; Secretariat, Peshawar RIS
16,/ hill C lerk (A&C) Departmmt, FATA becretamt . T
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NOTIICATION -

No. SCHO&M V& ADII=IRI20 (-

A

TA

With- Khyber Palchiunkhwa,

- TSTA 3L IS_I-H\'I BN & ADMN: DIRPA li’l"M FNTT

i AREGULATION WING)

Pated Peshawar, the 25" hme, 2004

)
1

In: pursunnce of intcpeaiion ng merper ol ersiwhiic
the Competent Authority s pleased o declare the

- . vaat iree . L) «gorpr .
Iullm'..'lng H7 employees nppointed hy ersiwhile FA'TA Seeretirbn as “Surplos™ and nhice
e i ihe Sueplus Paal o Establishment und Adminisirion Department for théir. furihier

adjostment/placeme

i Se.Nup,

ol w.ed 0107201 9.

3

i .
Name of employee Desipnating BIS (Personal)
Foo | Ashi dlassain 1 Assising I
2. Vit e el Assistiug ’ I
Y I Shawkin K han ;c\_-.'siq;;m ) SR 16
4.4 Zubid Klan Assistam L
3 fliser I i;m\ Assislin L
O, | Shahid r“.}i Shah - Conputer O;'ar-.-rnmr ‘ INT
7. ' Farooq {fflmn'- rffr'i.u]i;'ull:rbpcrmnr . . ’ 40 _
- N, 'I'i:usuc!"t'_i]linl - -(-T'dl.fu?ulur (f);;cmlur - T
9. ! W:ssc}um ' 3 Computer Operator, ) T
10 rﬁllnl'llnskfxlih S T ',(ft;;i;nul'cr-()Iaurillur__ . I
i Al T IComputer Operatar e
12,11 Rab Mawdy - Cotmputer Operatar TR
t i : . _ ce
i3.. "|<u‘mrun - ‘ (.::-smnulcr Opm"nmr' 6 N
4, *l"-_I'lalli'f.'Mﬁhumnnlcl Amjud. '. ' C:Ol"m!lcr"olwmlﬂr"' : 16
gy o N -. -
15, L azl-ur-Rehman Compiiter Opumior LIk
16. Il{lajuh Ali Khan Hend Brufisinan A _
17, "Bakhtiar Khan Sith Fngineer R DR \ ’
JB. [ akeemad-Din Draftsnvin o T '
19, || Naseem Khan » | Stovckeepier 'ATTEéT‘ED
20, ln_umullali' Driver .~ " ‘1 to betrud Copy
21 Hozew Gull o Driver - o S
22. .‘\'{ﬁdl\yu"/; 1 Driver s
23. 3] Abdtul Ozgc'lfh" . Driver ~ s
24, Y Shirbu Khan' - | Priver - LT
P . ive . ;
25§ fybal Shah - o Driver i y
20, Muhampnd Ali - - river ,'
L ATTESTED
1..5-. ) A?TE"’ o
. “ . . .’ ‘ i . I .
: P : "
t e ¥ . t




' */“\) T
co Cur
{
; .
[ J i
K v

2280 Waheedullan Shih; Ty P T Lk A

Wah Khan ' o | Fracer

! ) 1 I Driver S
i} Ny i - T Rl T - .
|.: R _L!.djlﬂ .'\hllh ) . - : Iriver . 1
it Mulmalm Alam .| never : - $
- . + d. - . e . ‘
Jh _\uuu.tl Hussain " Driver S I 5
il llmmullah » | Driver t .8
| ; RN l)dud Shah : , Driver v .
" . . ‘ ettt .
] 3l (Jl.‘\“'ltll '\\fllil . . Driver )
4 A5 Alam Zeh T LT Drwcr g
| 4 . 30 !jl::il(]:llllllﬂll o Driver ue : " L
o . ? r)_lsnli'llll”:ll'l ’ - ﬂlwu A l
' ‘ -
5

‘et "Wl tLa
7=

~—

Muhammad Zahir Shah Cv | Fracer

' - | Nigz Akhuar, ST Driver - d _ |
f{'-ll 'Nh.n:\ AT [/ : Drtver ) . . )

e
-
=

t

i

|

‘-t —

i

|

’

]

42 /Tﬂli_ull.\h o ‘ \HQ‘lsul ' I U3 ]
‘_‘I.Y. Sabir Shah T Nuib Qi 3
44 ] Mubammad 1ussain T R Qasia ) 2
43, | Zubair Shuh ST R Qusid T 2
46, n\IuI\ immaed Sharif . 7 Nk gasid 2
47, IJD\I Ali RN i 2
AR, | Nighin Khan + | Naib-Qasid 2
"4y, | Wadan Shah T ] Nty Qasia T
| \/ 0. Ilmlmulluh T T i Oni_la_: T o 2 ) B
- 31, { Magsnod Jan ___:__:—_@ba—“_;_d:- 3 2 . _‘ -
52, | Zpeshan’ . | Naib Qasld 2
. 5. ‘f\ihhdd I(Inm L _-E\i.ii‘ﬁ":ilﬂﬁid:_ ) g 2. )
. L7754 fikitag hon T ¢ NalbQuid T T ) " T2
" 7s5."{ Safdar Ali Shah . | Naib Qusid N R E
_' ;36 }\:!nyaufl-ﬂ:h . | NalbQnsid 1 _ 2
157, | Tlidayatullaly i | Naih'Qesid B
e ran T LT TR E
gl {2 139 FShabirKhan 0. g NaibQudd: oo N 02 '
e Seeagul U MG T T T
4 {61 [ Zahigaliah - | Naib Qusid -2
s 763, | Farhud Gul | Malb Qusld 2 )
:f' ."5:3 I kumeed Khun o T _Nﬁi—hﬁfju-s‘l-tl T i
I :(:}I Raishid Khalp_ .-..‘_. o N'uh Qim_d__ i -
i 63 / . “Naib Qasid ' _
y: H 2; g);s_cll_[\lll_u{]_ggunad R g — - | AT ED :
g . | Sajidullah alh Qasic : -U
T67. | Tickhar ud Din T NabQasd . | tobetrug Copy
168. | Allnf ur Rehman " [Chowiddar IR B
i 169. | Muhommad Amir T | Chewkidar -1 T
j70, (YesrAnf 27 | Ciokidor L PR
4 1 7107 | Zannrud Khan' .| Chowkidnr ™ 2
: . -:1 E :72,. Mm;';l_am : T i 1 Chowkidar i ' o 2 )
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Lonseguen fpsong -'lhm'v-,nll_~llw Hhove sinpbng win Wongsith theiy Rl
il Depuny Seerelary (l-:s_lnhlisln,ncnl) stablishng,
Fheeessary netioy,, | : :

- CINEFSECRITIARY
L ROV O KHYBIR PAKIFIUNK WA

Atlditionng] (‘hiul',‘w‘ucl‘ulnr,\'.‘ I‘J{;.-D—Dupurll'nun_l.- v
Aditional Chier Suereniey, Morged Arens Seeretiriat,
Selior Member Honed of Revenye,
P'rincij Seerelry o Goverpar, Khyber Pakhiunkhwa, -
Prinetpal Seereinry e Chief Minisier, Khyher Pakhiunkhwa.

A Adminisieive Seerelricy, Khyber Pakhtunkhwy

The Accounta Cienernl, Khyhey Pakhiunkhwn,

Seerehnr (A& ( ) Merped /'\-l'un;q Seerclarial, - c
Aclditiona) Serehiey (Al&C) Murged Arcay Scercturiil with the request 1o by
over e releving recorel of lhl.‘::.{-lhtwlu stall 1o the I"lsm_hli.t:hmunl'l)cpnrlmunl lpr
f’urlhc-::- neCessary acetion apd inking up the cuse with the Finunee Department i

o

—
—

A Divisiana] Commissionery in Khyber Pakhtunkbwa,

Al !.)r,;’,]'nn): Commissioners in Khyher Pukhtunkhwa, S
Direetge CGeneral thlormation, Khyher Pakhtunkhwa, - -
PSn (.‘hiu!'Sucirlury, iKChyher Pakhiunkhwy,

' (l{slahlishmc’nl-). Fstiblishinent PDeparinient lor necesyad
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L :'-__.' K .-BEFC')RE THE HON'BLE SERVICES TRIBUNAL;.KPK;‘PESHAWAR
i - -+ Service ' Appeal No._. b{L('E"/zozo'-'-_. __ e

. . khyh : . -
) ., . o or rhlrl
i ; ' - . Serviy, T'r-l'l::::::l‘lwa

N W o
Al ) Nalb Qasd, .. T puw%
e .Khybel;\PakhfunkhWG-Omb'uds'pe-'rson Secretariat; - . i

: } Room No.212, Benevolent Fund Building, - - -

.-.: _Peshawc‘r Ccnh‘ ........... ;......;.Appellant' '

Haseeb Zeb $/6 Aurangzeb, L N’Z&i?

1L The Goviofkpk
" " Through Chief Secretary,-
. Civl Sécreforiqf, Peshawar,

2. . The Govt of KPK T
o Through Secretary Establishmient, - o _
" - Establishment & Administration Department, .
Civil Secretariat, Peshawar - |

3. TheGovtotkpk _

.+ Through Seieretary Fingncé, R
4 fFinance Department, Civil Secretariat, Peshawar -~ 1\
i 4

Government of KPK _ ) . ‘ 4
Thrdugh Addifional Chief Secretary Merged Areqs,
- Office ot Warsak Road, Peshawar.,............. Respondents.
. Yy . ) o ' ; .

r
t
v

|

s *i!cﬂ"’?fday"ﬁ Service appedl u/s 4 :d'f the Services Tribunal Act, - Hl

, RM 41974 agqlnsr’- thez Impugned - N_bﬂflcc:ﬂtgn_' . ' |
A q | a3+ No.SO(O4M/E8AD/3-18/2019  dated 25062009 .|

. a?.vlde .which ihe‘ 1'17;em_plbyees lncludlng ih'e '

. - :;i.g_ppellqnt appolnfqd by erstwhile FATA Secrefariat -

[+« as "Surplus” and placed. them In the Surplus Pool

L ét Establishment & Administration Department for -
B R thelr . further adjustment/ _Placement - w.e.- L
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IR * 60/5taff/2019/1944-55 * dated 27.082019 .vide "'
iy . -7Ombudsperson Secretarlat from fhe Surplus Posl, .
L & S t ' :

 Fraye

. 28.06.2019is Annexure™A"),

- 1701.02.2019, "Office 'Order .-No.00209/EA ‘dated "
-.:23.08.2019 and i,omce ..O'rdef No.SOG(SWD)1- /

.. .

'+ 4 Which_ the - appellant " has been _adjusted i -

beal; - S

- On ."c'::ccepti':ince_'6f"thiis"‘-dpbe'cl;¥ Lt'hé;'ifhpugn‘éd-f' Notification

I dated - 25062019, office b'rdér’s_.d_ated 1231082019 anfd' -

|~ 27.08.2019 may.please be set gside and consequently the

'_ 3 réspondents be -directed "to';:@jus’rj’rhé‘:__ appeliant in Civil
.\ Secretariat of Establishment & Administration Department ér

. .Finance Department. L

]
i

The appeliant humbly submits'as yrider:

|
{
I
!
L
'
i

Respectully Sheweth:

1. That the appellant wos the employes of erstwhile FATA -
Secretariat and he was sefving as . Naib Qasid in
Administration Depariment of erstwhile FATA 'S'ec;eforioi.

2. TI':no’r after merger of FATA jinto  Province. of Khyber

. Pakhtunkhwa, the respondent No.l vide Notification
SO{OBM/ELAD/3-18/2019 dated 25.06.2019 declared 117
ef_"nployees including cp’pellcnf'osf *Surplus” and placed them

i i the Sumplus Pool of EGAD for. their further adjustment/

placement w.e.f. 01.07.2019. (Copy of Nofification dated

3. That the respondent ; No:1 vide Notification “No.SO(E-—
)/E&AD/9-126/2019 dated 240112019 directed the Finance
D',e.‘,p_orimeh'f Office working under the erstwhile FATA
. Secretariat henc_e-forth_ repori. to . Secretary _-Hnanc:e
Daepartment KPK. (Copy of Notifleatlon dated 24.01.2019 s
.Ahpexure “8"). " L ' S |
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L ""4; '-Thc:l the oppellon’r should hove'been od]usled in F:nonce.

i . -Department KPK. bul was - odjusfed "in Ombudsperson

I ‘lecrelonol from the Surplus’ Podl vide office’ order .ddted
.+ 23.08.2019 and 27.08. 2019: (Coples of -office. orders doled
1. 23.08.2019 and 27.08.2019 are Annexure "C"& 2D

. .";s.ﬁ, Thol |l is pertinent to men’non here that, lhe employees of'

. .‘.‘erslwhlle FATA Secre’ronol mcludlng oppellonl mougned lhe.
:...notificafion - dated . 25.06.2019: ibid through-- writ* pe’n’rloh

 _‘;' ;":‘;Peshowor and-the Hon'ble Courl dlsmlssed lhelt said peﬂhon
o --',,fvrde order/ judgmeént -ddted 05 12. 2019 (Coples of wrll

L uEu uFlt)

s - Tho’r thereafter. the employees of erslwhne FATA. Secre’ronol o

_ lncludmg the appeliant: fied CPLA No.8817/2020 in the ougusl
' ,Supreme Court. of Pakistan ogoms’r lhe -order/ judgmenl
| doled 05.12.2019 passed by the Hon'ble Peshawar ngh
‘Courl Peshawar and :the Honouroble Apex Court whlle
dec:dlng the CPLA lvlde order/ Judgmen’r dated 04,08, 2020
held that the correcl forum to odjudlcole upon'is the Serwce
TI‘lbUf‘lOl and the petitioner should have .approach lhe
competenl forum.

' 04.08.2020 Is Annexure "G") | N

"7 That the oppellonl being oggneved from the noln" collons

_ond orders, files the 'instant oppeol m’rer -dlia, .on lhe
followung amongst other grounds

G OUND

A That ine lmpugned Nohﬁcohon dated 25 062019, offce |

orders dated 23.08.2019 and. 27 08.2019, .are: Hlegal, ogomst

. focls and'low on the subject as weII as Surplus Policy. g
A RTTESTED

" N0.3704-P of 2019 in the Honoua[oble Peshawai. High Courl :

) 'peﬂﬂon and order/ ]udgmenl doled 05 12. 2019 are Annexure ‘

(Copy of ordetr/." Judgment. doled_-_

g
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That . the impugned nofificdtidns and orders are the sheer

violation of law on the subject and the Constitution as well,-

That the impugned notifications and orders are ilegal,
unfawful, void and ineffective upon the rghts of the
appsliant, |

That the impugned netificatiens and erder are Ggainit the
principles of natural justice and fundamental nghts as
guaranteed under the Consfitution of Islamic Republic of.
Pakistan, 1973,

That in fact, the appellant’s case is not of abolition of posts,
or service or setup to begin with and the concerned,
departments and attached depariment together with the
posts confinue to exist and have not been abolished.

Tnat neither conscious applicotion of mind has been

- Underfaken nor speaking nor reasoned order has been

passed and Sumplus Pool Policy, 2001 has been senselessly
applied to the appeliant. L

that the impugned notifications and orders have been

lssued/ passed in flogrant violation of the law and the Surplus
Pc.?ol Policy itself and deserves to be set aside.

Tf{of the mechanism provided for adjustment and fixation of
sgniority of the surplus employees in the Surplus Pool Policy,

2001 will deprive the appellant of his seniority and other |

benefits-will render him junior to those who have been
appointed much Igter in time than the appellant.

TI:fc:’r as there is no service structure and.service rules and
promotion ‘for the employees of Ombudsperson Secretariat.
fri\e adjustment of appeliant in the said Secretariat will
damage the service career and rights of the appellant by

[
? "!

| |
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. e, .
v et
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means of discrimination and ‘misapplication- of Surplus ‘Pool
‘Policy, 2001. - | I

00 THa, blatint discrimiriafion has béen. commitied in the

 adjusiment of the appeliant 9s compared. to- other similarly
. placed employees of erstwhile FATA Secretariat Have been
L : :

" adjystedin different departments of Kp Civil Secretariat.

il eead -

K " Thatithe dppelldnt seeks leave fo agitate mofe giounds of
. the time of. arguments in the Instant appeal,

f l’r is, theréfore, mast. humbly “prayed :'}hc:t_‘_ on .
3 i\ accgl?fqnce Qf_ 1h‘e‘insidnf: service oppegl; t.he.-fimpt_igned
I‘. Noﬁﬁ;‘oﬁbn doied 25.06.20159, office orders cfdfe.d..2.?j.98.‘2'0] 9
| " and %7.(18.20.19 may- plea;'e; be se’r-.Q‘sidé-_ond%oné_é’quén’rly |
o .fhe reSpondents be direcfeq to adjust the _qppellant'in;Civil. '
| Secrefariat of Establishment & Administration Départmenit or
"Einc_r}t__iré Qépcrfmenf. o . |
. Any other remedy \S:/Hiéh'de ms fit by-fhié--.Horioncible :
| " Tn'bunél may also be gran edin fayour of the appellant - ,

i

T Syéd Yahya Zahld Glian- -

s

: = Areeq;ur-Réhman ]
j | "1
:‘ 4

Sye_d Murtaz ahid Gllani . . -

- Date: N /0973000 - Advocates High Court .
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~ BEFORE THE'SERVICES. TRIBUNAL. KPK. PESHAWAR e

R»‘r&hammed Hase}eb Z8B b, vt Appellanr

, tVERSUS f
Gov’r of KPK and ofhers '

AFFIDAVH’

-——--——_.__.__

.ﬁMuhcmmad Hcseeb Zeb s/0: Aurangzeb Ncib G)as:d Khyber-

ekhtunkhwc: Ombudsperson Secretariat, Room “No 212, Benevolen’r-
-fund -Building, Peshcwc:r Conﬁ do hereby solemnly affirm and

B declare on oath that the contents of the accempanying ‘Service

Appeal are frue c:m!d correct to the. best of my knowledge and behef
and nofhlng hcs been concealed from this- Hon b!e Tribuncl
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vl “YZEFORE: THE ifHYBrR PAI(HTUNKHWA ERVIGE TRM{ PI:'S}:I#J’EF:ER/ DR
. . ". I§

1 ,““\

1T,

; _ .\ N o 1 . N Snrvlce Appeai No.. 1227/2020
|l ' . -
Vo : , ) Date of mstltutlon ) 21.09.?.0_20 '

. Dte of Declsion ' 1q.oi.znzz

v *-Hanlf Ur Rehrnan Assl tant (sps 15),

Directorate of Prn ac on . Khyber
. Pakhtunlchwa

mﬁpellant)

P

':i “.l‘-_ _-I . '..‘. - ‘ ot I ‘, ) " -.' V',.:.

. EEN BRI Gnvernnnnt .of Vhyber Pakhtuhkhwa thmugh Its Chler Sr*crela/ry at C‘vll
i A I ;';' Secrel.arlat ﬂeshawar afid others : E (Respondents)

-

' . . ‘ - o " . ‘ A
.Syed Yahya Zah!d GI'IanI, Talmur Haldent(han& RN P
“"Alt Gohar Durran; . I

-
ST e e e T

. .Advnl:at= o S .': |: - For AQDE“aﬂl‘i_ e I . “I
- § 'il\'ldt_\’amma_d'.o;qeél sutt, Cod _ , R v
*s:Additlonal Advacate General - T e "_f-'.'Foﬁrésghndeﬁtsf-"' .

PR i N,

ST L apMADSULTAN TAREEN . - CHAIRMAN*' RO
i SRR I | ATIQ-UR-REHMAN WAZlR -'-_..'.:...-' MEMEER(E}CLCU"TW:) i Rl I!
H‘v JUDGMEN U ."_.;‘f a i
'  ATIO-URCREHMAN, wazmmmagn (EYi- L Thlsslngle judgment N

-~

.

DR . e LY
o .

; ; o ahan dispose of l:hE 1nstant S'ervlce appnal as’ wel! as the folluw!nq cannertad
:;; -: ' ‘ol R . v ) ! - . ..'—‘...'_
o snrvlce appeaL., as cornrnun questiqn of Iaw and facts are. In\ u{w-‘»d I-herein - L :

LEE 2 S

. .-‘ . .o '-l - ‘;" - ,°'
I R R Y ¢1 q12020 tltled Zﬁbalr Shah .
0S| ETR O s ;1 2 "12:972020 tltied Farnnq Khan g :

! 4 5 1731120?0 btled Qalser Khan 2. {6
0 P
; 1232/2070 titied Ash!q Hussaln A‘TT -

i S ISR 1,.3312020 tltledShoukatl(han

1 I 7. 1244)2020 titled. H'iseeb Zeb ot
S R ) : . 2
E &TT ESTEE .*'l-.tnhnmm T, oo t i




Y | Ve t r \ -
:.é '-,. '.-.'l‘.‘. ~ * T'_ J ,.‘;‘. . "__‘} ) . _ i X =\ )
f;_ -_.,~.=--'8. J.245/2020 tl'ded Muhammad Zahlr Shah e ("(7/,;5- af 5 SRR i N
i ' v : cee ) ',’ :.‘_ '/‘/ " Foane PR
q S R X 11125/20"0 tltledZah!d Khan Dol e 1. e T
" o ,',._' . . . ."....‘ .t R
' L0, 113.25/2020 \itled Touseer: Iqbal R SEA LY
b o o N
3 -:'5"'". .‘-02, Brlef facts oF the case are that the appelIant was lnlr!a w ‘appolnted as =
afp b » o
: . -Assl-stant (BPS ]1) on cnntract bas!s In fx- FATA Set:retariat vir' "1rder dated 01. :
' 12- 2004 tHls servlces were reguiarlzed by the order of Peshawar ngh Court vide - - . h
c "Jucgm'énn’ dated 07 -11- 2013 WIth effect from 01 07 -2008 15 tompliance with

| F I ceblne: declslon dated 29-08- 2003 Regularization bf tHe Efppellpn{' was delayed

-“. . by the respondents fnr qulte Ionger and in the meanwhfle, ln Ehe wake cl’ merger
51 - 1 -:'nl Ew FA"I'A wlth the Province, the appellant alongwith uthers were declared'::' ,
e ) - | surplus vlde order dated 25-06 -2019, !Feefing aggrieved the appellant alongwith I 2
,nthers’ ﬂI:ed writ petlt:un No 3704-P}4019 In Peshawar High Court but In the |
i) meanwhrl the appelian* alongwlth nthers were adeSted In varlou.; dllectorates,i
\\_/‘-) .\'F 'I:r:ce the High Cou:’c vlde judgment dated 05 12- 2019 declared the petltlcr. L ‘
S L Ihfr{létlfldl. s; which was challenged by the’ @ppellan%s In l:he supreme court ‘of|- -
H :

's

Paklstan :1nd- t'w supreme court remanded thelr case to this arlbunal vlde order,‘ .

' -dated, ?4 UB 7020 in CP No, 881/7070 Prayerr of the appehanbﬁ are that the_,

. lmpugned order daked 25 06-2019 mav be set” aslde and the a

vl
retalned/atdjusted agalnst the secretariat cadre- oorne ati

ppéllants may 'be e

the strength o R

_‘Lstabl]shment' & Adminlstretiun Department nf Cltﬂl Ser:r&aﬁat ‘:Imllarl}c ' 13

"'enlo" ry/prorr'qdol rnay also be g!ven to thé'éppellants 'sim:er‘thel' inceptlen c-f . G

,"3.:-!. "!.-

_.}u d"nent tltted Tikka ‘Khan- & gthers Vs S\?Ed“Merafar Hu-,salh Shah & ot:he G

> . rl N -

In WﬁreeuuUn No: 595/2010 dated 07- 11-2013 } L ‘ RN
b . Lo

: 03 ; Lsgarned cuunse! far the appeilants has CQIILEHdEd 'I.'hat I:he appellants has

not been treeted -ln accordance wlth aw, hence thelr rlghts secured under the T

78 RS W‘?‘Eg ' |
N o |l : to be true Cpp\r :
g ’ e : r;i
; ﬁT L.tj‘T?ﬁ ‘ .

o l . %_: N Vo D 3 . . i | |
l . 1]
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. v =urplus, that blllldn of rdpees have been granted by the Fedeml Gtwernment I’ur;‘

.. i | ;’i&’?«.qu :: e hﬁ to ba 1

S

U? 11 2013 thelr servlces were regularlzed with eﬁ‘ect frorn 01

-{17*7008 and the
oo 1 appellanls ware placed at the .trength of Admlnlstra‘rlon Department of Ex-FATA
Y Se-.retar'at that the appellants Were dlscrimlnated to the erfer:t that thev

were -
‘ placed ln surpIUS ppdl vide order dated 25

-GE- 2019 Wherea§ servldes or similarty
placed emplpyees of all d're departments were h-ansl’erred hu thelr re'spectlve

departments ln Proolnctal Government‘ that’ placlng the appelrents ln surplus pppl

wias ‘not 0"1|Y Illegal but contrary te the surplus pnol ppllcy as the appel!ants .

never DWE placed ln surplus paol as per sectipn-s (@) of the Sr.lrplus Ponl ' '

- Pof r;'f/of 2001 as amended In 2006 as well as the unwllilngness of the. appe[lants :
ls alsd clear frdm the respdndents letter dated 32-03- 2019 that By dolng 50, the

rrature service of almcst'ﬁfteen years may’ sppl] and go In waste, t'hat the’ Il!egal :

and uanward act pr the resppndents is also, e\rldent from thp notlﬂr.adon dateId i

o8- u1 2019, where the erstwhile FATA Secretar]at dEpartmenl's and director ams’ '

.4
have been shlfted and. placed under the ' admlnlstratlve control pf l(hyber

Fakhtunkhwa Govemment Depar’cmdnts, whereas d1e appellants were declaredl
' r

l- PN
a. s - _._\.-J'\,'!... o ﬂ;““-‘_“--r

rnerged/erstwhile FATA Secretarlat departments bUL Unfprtunately Elesplte havlng!t

t, Unjustlfiable, Nlega and’ un!aw ul !mpugneq' drder dated 25-1)b-2019 whtch is npt
anly the vlplatfdn of the Apex Cuurt judgment, but the L
. 3 fundamental rlghts of the appellants betng enshrlned ln t'he Cdnsdtutldn of -

Paklstan, willl serlouslv affect the prpmodpn/senlprlty of the -appellants' that

dlscrlmlnamry apprpach of the respandents is evident ftpm the npﬂﬁcatlon crated

22-03 2015, whereby pther empldyees of E;r-FATA were not p:aeed In surplus

' 1% b pppl but E.V-FATA Plannlng Cell

N 'y

P&D was placed and rnerged lntd Prpvlnclal

-

‘ .
e Anleer IMTILAL --ut-:vu

.ame cadre of po{sts at c!vll setretarlat, the teSpandents ha'L*e carrled out the*'

ame’ wlll‘ alse vlolate the

-

T e T PR Sy van
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AL J/r
| . P&D Department, that declaring tha appeliante surpius and scteequentiy thelr |

adjustrnent In uarieus depaminentsfdlrecterates are ulegal, Whlcn hewever werg -
required te be placcd at the strength c-f Establlshment & Admlnlstratlon

depertment' that as’per judgment of the. ngh Ceurt senlorit\,f/prornetlens ef tha

appellents are required to be deelt wlth In eccerdance wlth the Judgment titled.

Tlldfa Khan Vs 'Syerd Muzafﬁr (2018 SCMR 3?2) but the respendents deliberateiy

and wdh falafide declared thern sumius, whtch is detr‘imenter o the mteresLs df

SR UL SO % |

- the. ap,:ellants in terms of menltew lnss as well 85; eenlnrity/prnmetldn, hence
q .

interfert.nce of t‘nis tribunai WGuld be warranted in cese ef the appeﬂants

s . P '. . " . : . .
o ,04 Learned Additidnai Advecate Gencr*l l‘er the nespdnr*ents has contended

th‘|t the appeﬂants has eeen treeted at par wlth the Iaw in vegue \e Lmder

th_tID . 1’(/’f the Civit Servant ect 1973 and the surphJs poel policy of the

rovinclal gd\rernment framed thereunder, that prdvlsu Under Para 6 ef th

."I‘ M '!-, N,
‘ SUFDIL!S pdol pdllcy stetes that ln case the eFﬂccr/nFFrieh decilne"‘ td be

a -

ad}usted,{ahserhed in the above manner In accordance ‘with the prierib; ‘r‘xed as

pr=r hir- senlertty ln the integrated Iist he 5hall loase Lhe faclilty/rlght er.

ar!]usmtent/ab'serptjdn end would be required td opt fdr pre-matUre Cotirameat]

l['

| .

From’ gduernment servlce prdvided “that: 1f he does rto.. rutﬂll the requlstte ;

cu‘JllfyIng servlce for preerr.eti.lr—"= retlrement he” mey be cempuienry ret]red fmrn

fervice by the cempetent aud'drlty, hDWEUer tn the- 1nstant case, no’ afﬂdavitr
|

!‘dl thndmlng td the effect thar the appeilant refused FD be ‘absnrbed!ad]usted e

- : dnder the surptus p001 peilcy df the gc.vernment that rhe adpe'llanl.s were.

-mimaterlal staff df ex-FATA Semetariat theretdre they were trﬂated under

secten-tl(a) df t\[»e Civll Servant Act, 19?3 that 50 rar as the tssue df Inclusion of

pdste in EPS 17 and abeve of erstwhlle agency piannlng i ll E&D Department

merged areee secretedat Is rencerned they were plannhg cadre empidyees,

[ TRVEE ‘L “\-unl

. - - .. v . o

i o hence they were adjusted Iri. the relevant cadre ef the prevtnclal guvarnment' l:hat

opetue G‘m gL
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s -_.‘frorn' BPS-i to'15 shali be! rebularized and deolslon bfcabtnet:would be app ica

order dar'eo"'21~11 2019 -and" 11-0:.-

R l ,-goyer'prnent ¢reated 157 regular "oost's for the' erstwhile FATA SECI'EGHBL’ agalnst jo
v T 1 . e

whtch ’i:jw/oyea ’ﬂduding the -appellants were eppolnted o contract basls In ‘

. 2009 In the rneanwh[le,,the rederal govemmEnt declded and

R ¢ 10 2003 and i terms of the Lantrally adm[n!stered trlba'

government on- depumtlon to the Federal

A —e e,

“for reéularlzatlon of contract appo!ntments In respe

' -Norklng In FqTA in pursuance of the d!rectfves,
. I

status 4order 1972 President Oder No 13 of. 19?2) the meloyee working In

. FATA shall, _rrom the appolnted day,

—

.
( . -
L
A . -
? ’
r 1, T — t
. ) B K ’

1
. .

2020 UEﬂfed posts tn L‘he aommlstrauve
deﬂarl'ments In purs‘uance of request '

F fu'ﬂlllng all the codal Formalrttes Contrar:t of =bch empfoyﬂes was

|r=newed from tlme to time bv lssulng oFfice. orders and to thls eqect' the fin:a!i

!

e.»:tenalon was eccorded for a Further perfod of one year w,th effect Frorn 03 12- B

“
Ha T J\

ble;
“to contréct emplovees worklng In e'c-FATA Seeretadat through bAFRON Dlvlslon
ot contract employees

the, appel[ant.. subrnitted

o appllcaﬂtlons for regu!arlzation or thelr appolntments as -per caolner dedslon bu" )

such employees were not regularited under the pleas tbat vlde nohﬁcat:on dateo

dreas (employeas

be the employe-:s ofrthe provlnclal

Government withqut deputation
.J

allowance, hence Ihey are’ no(r.ntltted to be regularlzed untfer the’\poll:y desislon B
dated 29 oa-moe N

N S ATTE "t'ED' :.
St 'i. e . ' ey
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SEE !_..7009 aualnst wh!ch the res;:nndants ﬂied eIl appeaf N- azg p;zgl 3 and the' : o
: |

1 \_’ WEpare servlce structure so 2 to reguiate their permanenr lemplnymenj: In: eb

C .; " /r‘,rt?’l,w

ju7

Irl 2009 tha prnvinr:la! government prurnutgatec[ i'egularlzatlpn of servlce'. l-
1 .
Ac:t 100*? and in pursuance, the. appeilants apprpached the. add.ltlunal chlef

! secretary ex—FATA fcr regularizatlun of thelr sErvh:es accora[ng!y, Emt no actlon .
\nfas takten on their reqﬂasts,

- L henca the. appel!ants flled ert petitlnn Nn 959/2010' '

_ ' ﬂpr legularlzation of thelr. servlces,

%011 EI’IG

whrch was allnwed vIde judgmenf aal:ed 30-114-

servlces cne the. appeilants were regularlzed unc}er the r#ng:arIzatlon Act

R j;'--'_ Supreme Cort: ramanded the casa to thE ngh Caurt Peshawar wl\:h direl:\:ion to :

o : .re-gxamine the case and the ert F'el:ltlon o 959}2(}10 shall be dnemed ta be

pendlng. A three. member bench of the Pashawar High Cour{: dacided the lssue

-:appe[lanrs{v/ '

S DA S ere.regularized and the respondents Were giuen three rnonths tlme to } e
o)

I’
f
|

inter—se-'*eninrlty with further dlrectinns 1o cmate 3 I:ask fcrce to acl'ﬂe\fe the
: |

] -

-‘-,..;.:-‘responderlts submitted crder d:itEd 13 06-2014,

appeﬂants WEre regulartzed vlde :m:’uer dated 13 BE
. Wi

- such empiuwees and sought t1me for preparatmn of servlce irules The appe!lanE
- 3

. 969!2010 whers the learned Add!tlanal Ad\rocate Generai aiﬁngwtth departmenta'n
rapresar\tattve pruduced letter ddted 28 10 2016 whereby serwca. |ule° r0| the’
secretquar cadre emptoyeas uf Ev~ FATA Secretarlat had been shawn to “be

P .h formuiated and 'had been sent o secretary SAFP.AN fcrr a;.{,}rcwal hence vide

"-'."';';vlde judrment dated D? 11-2013 ln WP No 959/2010 and servlces mf the L

"' FATA Secretariat vis- ~vls thélr ernntuments prnmutluns; retlrema it befefits: and
-nbjectives hlghnghted ahoue The Taspondents however, g del:aved thelr
o -reguiarlz'atlan, hence they fled COC Nu 178—1‘-‘/2014’and tn fcr.lmpllance' the «
' 7008 as .well as a i:ask fnrce carnmltbee had beer] coh"tituted hy EerA‘i‘A

o becret—rlat \flde ordar dated 14-10 7_014 far. preparat on oF serv,te L-tl ucture of "

" agaln F;{ed CM Nos 18272016 with 1R in coc No' 175 P[2014 in WP No

| Judgment dated 08-09-2015, Secretary SAFRAN was dir..cted Ln flnallze Lhe _

ety

e T — ——




vy

.

-

e

o 'eir 'retentian In clvli secretar!at Is concemed be!ng c!vﬂ servants it would
e bl \ -"..'"

{ {
f r{ v
4 ' N -‘t. *

X slmllar ca,dre uf pcst of the res; of the clvﬂ secretar[at emplo

yees L -
. _ e
e 0 UL, . £‘ .‘,.;‘I -: ’.; .- L)
Prudu..ed cop!es off"'
1 _.{. RS
: ..Jnotlﬂcations dated 19-07-2019 and 22-07-2019 that such employaes had been-"’ -

. i}adjusted/absorbed In- varlous deparbnenl's.

+08, During ther course nf hearlng¢ the responderrls

‘.--';1-: L ;05-12-2019 dbserved that’ after l:helr ahsorptlun

uf the nJov!nc!aI gavernment

,purpos? 'thﬁ

ding thelr senlaritv and so t‘ar as thelr dther grlevance regarding

In\folve deeper apprectatlun uf the v!res of the po[lcy,,

m

lmpugne’d In rthe wrlt pet‘itlnn and In case the appéllants- stlll feel agg

— .,

and would I:e I:reated as sul,h for all lntent and

‘ J -. ; f'l : _. " ‘-'s;l""i‘ ':.
;;_Needless o:ménddq :an "e expec that
A ~':" f -ic.eeplng In vlew the Jratiu as contalned In the judgment trded Tll(ka I(han aandl

_:others Vs Syed Muzafar Hussaln Shah and uthers (201& scma 332), the senlcul

- wuuld be determlned accordlngly, hence e petitjnn w 5 der'Tared as’ 1nrmc’tuous

1h

The High COUrt v!de. judgment datedf};;-_' i

i now thev are. regular employeesi {,-

whlch have not bael-u A

rleved RN
regarding any matfer that cauld ndt be legally w!thin the ﬁ'ameworir of the said 2

and was drsmlssed as such Agalnst the judgment of ngh l.ourt 'the appallants '

- fled CPLA No 881]2020 in the Supreme Court of Paklstan whlch Was dlsposed af

~vide’ judgment dated 04—08 2020 nn the terms that the: petltluners should
- f l |'.

-approach the’ serv!ce tribunal, '35 the Issue belng terms and’ condltinn of their -

service, ooes rall within. the jUﬂSdlCﬂOﬂ of. srervlce tr!bﬂnal hence the appeltant

. ﬂled the lnstant service appeal

'..Jl__t.:_ T




el .
A

' "'_fj:._,:: __ _f.hatch oF another 23 peraons a

W T
M .

| apprnprJa 4G

dated 08-10 7004 were regularlzed vide grder dated 0&-04«2009 Simllarl '

ppainted on contrat:r. Were regularlzed vide orde

e

dated {34 09-2009 and stlll a batch pf another 28 persens were régularlzed wd -

- I

.f.order dated 17 03- 2009, hence the appellanls were discrlm]nated In

RPN EPWE TS

regularlzatlo

B TR R o

of thelr 5ervlces wItheUt anv valld reason In order tn

. appel!ants repeatedlv reqUested the respbndents o

these,

T

nsjd“l' them at par wlth'-

I- P ok ’ !17\ )
A @Y~y o5
| ’ CEE L TR A
" e o ' '- .‘ S jl ' 'I. M ( ¢ . . " L’?ﬁ.l
o 09.”  Maln COncern of the appellants In.the | ! et T
SN . . @ Instant’ service appeat s that In the .- [ ' '-le'
el L firsk place, dectarin them. O . -P
1.0 g . ™-SUMPIUS 15 llegal, as they were sarving agalnst regyler (
I R aosts in adm!nfstr_ati’ N departmént EX:FATA, hénce theyr sem'cés were qu!re.d
; .to be transferred te.EstablIshment & Administratian Departmient of H;e provinclal ‘;
HooTal bl ) ST . ;
B F AoveITment lie other depirtmris of EX-FATA were' merged.In thely respective
.-: l-.':_. : -'.- . . . . . . A ‘i
R B 4 _«.-'deparhnent Thelr second stange s that By declaring them SUrpIUS and theyr 1
. LTI t . . ) v "
R I Subséquent adjt_rst.:ment In directorates.affected them In monitory terms as Well as J'
L S . o ., ) - ‘ ..'J
R .‘.: 1 | t _eTr;s_enIorit\(_Iprumotiun also affected beir\e placed at'the bettom of the senlority 0
"ol : . ':_._; ‘l]]ne‘:z' | I':..l
j"~'_P_‘l_ :; - “'.. _\:._' - - . . . :[.
_:_'}."'_ 10.1" In view of the furegelng ewplanaﬂqn, In the ﬁrst pjace, f
aSx

‘regulaize thelrsenrlces, the L

who * were regulaﬂzed an:l ﬁnally thev subrnlttr»d appllcatlons for,

Implementatien of the declsina dated 29- 08-2008 ol’ the rederar government' )

where- by alf t‘mse emplovees woddng In FATA oR contrar.t weré: ordered to be

' regularized, but thelr requests WErE dedlned under

t

presldentlal order as drscussed abeve -they ‘Bre- employees "of provtnclal

‘the’ 1.Iea that by vlrtua of

. governrr.ent =nd only on dEputat[on

FATA but wlthout deputation. allowance,
N PSTED ~~ oo e

—
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I H ' . . ¢ ‘ R .‘.' z-.
.‘; ¢ ! . -~ . K /J /)
il-:?};’ﬁ‘. it R , . T -"_': . : . . . — _-‘. .J' . .
T g, ST
' ‘ to . . S . . . - . .
' I.". _.7:--'._1“" ' .. . B . I R /. . é@ l l.- R
S (R o hence tney cennut be regularl;.ed the rer:t hewe'irer rerﬁim/_, « |

i:hat thev were nnt /" - e
- -----pf-":;'—teazee
| __.-.‘.‘:_.-_emnluyee of prmlnclal guvernment and were appalnted by admlnlstrathn 2l ST i

1 - “ ‘ '_ department ef Ex- FATA jecrétarlat but due to melaﬂde nf the respundents thev -
TI% ) f |
: Doni Ware. repeatedly refuse regulartzatton,

col i wh!ch haWever was not W*nanted In the '
b ".":. '."' - .'."':_' . ¢ - ' ’

A . I;’.'meanwhl:e, the provlnclal guvemment promulgated Regularl..atlgn

. | ; ‘\ct, 2009 by Co '-_'
‘v!rtue of whlch all the contract emp!oyees were regularlzed but the- appeilant '. : ‘
| g r L were aga[n refused regulanzaﬂnn, but wlth no pleusib!e reason,. hence they were * '
.. - egaln ellscrlmlnated and cempeillng them to' ﬂle ert Petltlop Jn Peshewar ngh ;;
R : Court which was allowed vlde judgment dated 30-11 2011 without any debate, i '

, .' .as the I'r.'SpOI'IdE'.HtS had a!ready declareri them as prov!ntlal emgleyees and there | _ . : L

-_;'. weS no: reasori whetsnever o- refuse}sud'; regulerlzauon, bUt the.- respondent -!. , l

Ui mllnsteac of ‘thelr reg\.rlarlzatlen, Aigd CPLA ln the SuprerrP COU"'! Of Pakistan ]
‘ " ‘E-.‘:.:l‘:?aoalngt‘ ;uchde/clstnn. whlch again was an act of tllscriminattr.m and malaﬁde, et i

S L where. the ‘res Dondents tiad - taken 2 plea ‘that thEsH!E:h CﬁUft" J‘lfi'Je"5'"‘3""""-"1J 1

: ""'1"‘_?regul_;!~rzation under ~the regularl.etlon Act 2009 bUt d!d not dlSCUSS thElf e L
'}':regu‘leriz'et!on “under the Fo!h:y of Federal Government lald. down in the ufﬂl:e
R | memdrandiin ‘Issyed bv ‘the'. cibingt “Secretary - N’ izg oapuos dlrectlng el i |

iR o : regularlzatlon of : ervlces of cantractuai emplnyee.s worklrig nln EA I'A hence ELe*' =

: . b'; L I ’ '. '_""."-::.
g s s qupreme Cot!rt remanded the!r ca:e to High Cuurt to examlhe thfs aspect as We!l S e
i - . . L 'r e i Ly .;_" . SR . I
dlscrlminaled and they. wlll t:;e regu!arized hu:t sought tlme {or_
) '.' R S . , l ’.F ti A b r.-.'.-.--' - -
- ; 1. . _ ;.and to dr,ew service structure er these end uther empioyees to regu!ate thelr-..' = 01

'-permanem employment The three member bench uf e ngh Cnur‘e had l:aken 3 -

’

i ' . -_5er|01_|5 ulew of the unessentlal teehnicalibes to hlodk the way uf the appellants .. .

S who to an: éntitled to the same rahef and advised the ESDDWE“E that the - i | t
' ! e :
o petitloners sre sufferlng and ‘are. ln trouble bes!des rnental agorw hence ‘such. R )

regularlzatlun Was al!owed on.th2 basls of Federal Governrnent duclslnn dated 29— e
S

5 - 08-2(}03 ad- the appeilants W .._-dedared .ae cIvH s'rvar‘ts of" the FA‘IA"-‘f"
e /N ' .
ERRUR *{‘g L__._D -fo-be true Copy | N
] ‘ M .. 1
t t. . f!‘-_a%_ %
:. ’.' ' - I=' 'I_:‘j.- I 1
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‘technlcalltles thWarted the process desp}te the repeated dlre:tlon oF 'the federuI

government a4 well as of the juddment of the courts Flnallv, Servlr:es of the
appellanle; were very unwtlllngly regular!r.ed in 2014 with: effec.t rrom 2003 and' .

at toq '1f’ter contempt of court propeedmgs’. Judgment of the three member '

udgrnent the re5pondents were
B ¢ requlred h regularlze them ln the ﬁrst plaoe and to owri tlaem as thelr own

eyl fi e“plcyiezDO}_ae the strength of establlshment and admlnistradon departmentl

nabated as ne[ther posts w.are created for them no
I- ! ' '/ . 3

" for them as were' committed hy'the ra.a

. comrinltrnents aré part of the judgment dated 07—11 2013 -:F Peahawar ngh

mendmenls and Upon merger of FATA
Secretadat lnto Provlnclal Secretertat,

merged tnto proulndal departments Placed on record |s notit]catlon dated 05 1"

i

2019 where P&EJ Department of FATA Se:relarlat was handed over to provlncla _

. ) "I'_:P

t and Iawt&-’order departrnent merged Into HomeeDepamnen "
A

L B -II \
._: "*.'

\-t\{-‘J

Flnance department vlde otiﬂ_‘

) wde order dated 74 01 201‘3 and slmilarly aII other _epartmertiike Zakat & Usher B

Department Populatlon Welfare Department Industtles,

b‘inerais Roéd &Inrrasttucture, Agr!culture F orests trrigaUen, Spolt_c. FDMA and

Lo others were merged lnto respecdve'ProuIntlal Department but the appellants

belng emplovees of the. admlnlstratlon department of ex-Fﬁ,’IA were not merged

!nt:p erovlnclal Establlshment & Jr " :

rservi:e ru!es were rramed er Do

p R "'f: i
e Court. In the wake of QSH'; Constib.rhonal 3

PR
‘

recnnILaI Education, cen s

tarlat bUt StEp-mOthe”Y bEha‘d‘” °f the fESPnnde.nts cuntlnued SRR

, pondents before the Htgh Court and such R

all the- departments' 'a|gngw5th Emff ere el e




o . S0 ‘1
0 no reasun fpr declarlng the appellaan as surplus,
t :employees of prpvlntle! government,

H amongst whlch the r]

' was accepted and vide nqtlﬁcatlcn dated 09-04—201‘3 pruvlpc!al govemment was

S pnst was created .for thern' ln Establlshment Er {\dmlnlstratlpn Department}and

declared surplus, which was dlscrrmlnatorv and based on rnalaﬂde as- there was'l'

as tot.sl strength ef I“ATA

. Secretarlat from BP=—1 t6 21 were 56983 pf the c‘lvll admlnlstral:lon agalnst whlch

defunct FATA bC, emplpyees appointed by

.. ‘FATA Secre‘tarlat Ilne dlrectorates and autonpmeus bpdle'. etc were: Included

umber of 117 emplpvees lncludlng the appellants were

‘ r‘grante.’d amount of Rs. 25565, 00 miilion for smooth transltlpn af the employeas .

o __"'::as well as departments td provlnclal departments and to this effect a summew

! ".-'.‘ was submltted by the prdvlnclal gpvernrnent 'td the Federal Gnvernment whlch

asked to enst.re payment of salarles and pther obllgetury expenses, lndudlng

terrnlnal beneﬁls as well of-the empleyees agalnst the regular sanctlened 56983 g

pests//bﬁ,the{ ministrative departmentslattached d:rectorateslfleld fprmatlpns of -

.. AL -
: L.J«?l‘ e stw'“lle FATA &vhlch shows t:hat the appellants were alsd waamlng aualnst

v
13
? .

establishment ‘and- admlnlstratlun department of prpvlnclal gp\remment, but to
thelr utter cllsrnay, thev were declared as surplus lnsplte r:.r the fact that the

were pusted agalnst sanctloned posts and dpdarlng them surplus, was no mnre

. i . .J ; !
dated 11-06- 2020 n admlnlstratlve departments l‘e Flnance, hpme, l’.oeal_."’ ALY

i ,r. ..

‘ nespondents can be seen; .when 6 total of- 235 pests were :real.ed Ulde order )

gA
i‘e

_ sanctloped posts and they were reqmred ‘to- be ’smouthl\r rnerged wlth  th '_7 v

than malaﬂde of the’ respnrldents " Afother dlscrlmlnatory behavior of: e

Gouemment Health, Envlronment infdrrhatlpn, Agrlculture, Irrlgetlen, Mlneral L

1 .'t A

*r AT

_‘:, - departments ef er FATA bu't here egajn the appellants. were dlscrlnllnal:ed and no

'-f ‘\!r'

; o ‘. e '--, '

they wel’e declared surplus and later on were adjusted ln varlous dlrectnrates, '

whrch was detrlmenl:al to thelr rlghts In terms OL monetarv beneﬂts, as the

‘l

} allc)Wances admlsslble to thern ln thelr new places of adjustmerlt-rrere less than - ‘

the one admlsslble tn civil’ ecretarlat Mereover, their senlc: Ity was also: affected . g

-

and Educa’don Departrnents fdr adjustrnent of the staff df the respectlve
5

.'..




1

_Las l:hey were placed at the hdttum uf senlorkty and thelr prometldns, as the

J

r _% *.p!f 5
& appeltant appo!nted ‘s Ass]stant Ie stllhwerldng as Asslstant In 2022 -3re the '

r

factdrs, Wh]ch cahnot be ignored and whlch s'hows that Injustlce has been ddne to .
| I

the appellants Needless to mentien thal: the respondents faﬂﬂd to appreciate that

f
MERSTLY TP

on b
e
w3

Lt

the Surp!us Poo] Pdllcy-zoul did not applv to the appellants slnce the same Was .

sgeclﬂcailv rnade and meant fdr deallng wlth the trensltlon of dlstrict systern -and,

1

resultant re- strucruring of gdvernmental dfﬂces under the- devolut!on df powers . s

g L.
L '.from prqvlncial I:d Idcal- gpvernments as such the appellams eervlce In erstwh'rle N

-FATA Secretarlat (ndw merged are}a secretarlat} had no nmus whatseeven with' . )
‘the same; as nﬂlther any department was abdllshed n,er any’ pdst hence the -

: SUrplus p el"dilcy applled on them was tdtaily Iliege[ Mdredver the r.encerned ,
\ J\‘\_/lea'rned c.ounsel for the eppeilanb had edded to thelr rnlserles by contest!ng thelr - .

N cases In wrong fdr:ums and to this effect the suPrerne court of Paklstan In. thelr- .

case in civil pedtldn Nd. eauzoze had alse notlced that the petldoners ‘Bejng.’

S pursuing thelr remedv befare the wrong “forum, had wasted rnuch of thelr tlrne

7 dalay in accordance ilth faw. To ]:hls ef-fect we feel that the delav orcun;red due tof .

wastage of time befdre Wrong fdrurns but the eppeilan\s ceutinueusly centested '

'.r
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. and me servlce Tribunai shall just!y and sympathetlcaily conslder the questldn df g B

et

thelr case witheut any break fdr gettlng justlce. We feel’ that thelr case’. was -

! - .:‘. . ot :-;_
alreadv spdlled by the’ respondents due to- sheer technrcalltles and wjthdut.; RPN

dof
tduch‘ng meri: ef the case, The apex: court Is verv Cieaf on’ ”“E D‘““‘t of umttatior Lo
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' subm[tteo to the ngh Court and th=

ngh Court v1de judgment dated 0? -11- 2013 h

eclared the‘n civil servants and employees of adm!olstrat!on department of ex- .

L] .
despltE' .
They were discrlmlnated by not transrernng thelr

FATA Sec retariat and regulartaed thelr- services agalnst Sanr:tio'ped posts;
'_:-i" I:hey were declared *surplus,

1]
he .servlces to the establishment” and adrnlnistratlon deparbnEﬂ‘

of Ir:rro\r[nt:lal

governrnent o.. the ana[ogy of .other employees transferred tc tneir respectlve

t:iepartrnents In provinclal government ‘and rn case’ of non-a\railabtllw of post

Flnance department was required o create posts I’_ri Establlshment &

Adminfstradon Department on the ana!ogyl of . creabon of pose, in other -

Aomlnlstrathre I‘Jepartments 85 the Federal Governrnent hecl granted amount of“

’\V\L/zsgu.%ﬁ[‘llon for 3 total strength. of 56983 'posts lncludlng the posts of the
\/] appellants and’ deciarlng them sumtus was unlawful and based on malaﬁde and' .

on thls score alone the lmpugned order Is liable to be sEt aslde.. The correct
course would have been to create the same number "Bf vacencles n_their
- rr-spectl:re depa‘tment le Establlshrnent & Admlnlstratlv:re De::artrnent and to
| post them In tt-e!r own department and Issues of thelr senlontwpromot[on was.g

reqqlred to-be settied in accordance wltl_1 the preual!tng-law.and rule.
-.: . U l 4 . +

" 12, We ha're observed that gra\re lnjusbce has been meted out to the| '

4

- appeltants n the sense that after contestlng for longer for therr regularlzat!on and|

ﬁnally aﬁ:er getﬂng regularized they WEre 5till deprlved or the servicel.

structure/rule.a and

'nember bench of Pesnawar ngh Court In is judgrnent dates 07-11—-2913 passea'__i.- S

'I "‘ ‘ "v

.- te

: pool was passed whlch direcﬂylafected thelr sen!orlty and the ‘future career o

-
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eatlon of posts desp!te the repeated directlons of the Ehree'._ .
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:13.‘ In vlr:-;w nf tha ﬁa‘regnlng dlscusdan, the- Instant appeal
,’ ' I_- . "'-o'!
-comected'

sel: aslde. WIth dlréctjon towthe :esbandenhs tn ad]USt !

_ "respectlve departrnent Je Estabilshrnent & Admlnlstrati

"=.-;'created for other Adm!nlstmtlve Departmen'ts ulde F]na

;mvlee a_np\aals are*accep‘ted

.‘_Thg-lmpugned arder dated ‘15 06 2019'15

the appellanm In I:he:l'r

on Departrnent Khvber

E SBITIE IT\BI-'IHEF, BS WEI'E

:ndﬁﬁéaﬁéﬁ" dated‘- JLI-FIG:w:ZO'ZG. - UF:)D{I .'ttlietr_: adj_u'strnent In 'their respective

fits, The lssue of tHelr
aenlodty/prdmdtidn shall be dealt“ Mth ]n accdpdance wltn the prows!ons

contalned in-Ciil Servant Act, 1973 and Khyber Pakhlunkhwa Gowarnment
I

.:erv:mt.s (Appo!ntment Pmmdtlon & Transfer) Rules 1985, partlculariy Section-

: 17(3) of Khyber PakhtunkhWa Govarnment Sewants (Appdlntment Prornr.\tlon &

. -_‘Transfer) Rules,- 1989 Needlbss to- mentlon and 1s. expected that in vlew nf the

. vatio. as’ cont:arned ln the judgment tfded Tkka Vhan and othe

-room' R S

r:‘. V.s Sved Muzafar

Hussaln Shiah and others (2013 SCMR 332), the sen!orlty wdu!d be determlnefd

_accordlnglv Part!es 'are leﬁ: s bear thelr own co"t:.

Y
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. BEFORE THE ° \_’
I—TONORABLE KHYBER PAKHTUNKHWA SERVICE

. j_ TRIBUNAL
|

Execut:on Petmun No._: / 2023

'I.nRe |

InSemce Appeal No. 1227/2020 )
{ Decided on: 14. 0L 2022 - - "

~ Meena' ]an S/0 Awtay. Khan R/o Vﬂlage Narwa, Patool. Khel

-Post office Azunl(alay, Tehsil & District Ba.nnu

(PETI‘I‘ION‘ER) |

R R Veraue'

1 The Govemment of .Khyber Pakhtunkhwa I'hrough Chief

. Secretary, Civil Seerel:anal: Peshawar

) 2. The Government * of Kl’through Secretary Estabhshment

- Establishment & Administration Depariment Civil Secretanat, |

‘Peshawar,

3. The Government of KPth.rough Seererary Finance, Finance,
Finance department at Civil Secretariat Peshawa:

4 The Government of KPthrough' Additional Chief Seereta:y
. Merged Areas, Office at Warsak Road, Peshawar.

' (Respondents)

” EXECUTION PETITION TO GIVE EEFECT & IMPLEMENT
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL'
. DATED 14-01-2022, UPON THE EXECUTION PETITIONER.

o

-Respectfullv Sheweth.

v

) S !

. v '
ATT{' 9 E&t the petitioner -earnestly. craves the P&IIIUS::!OI’\ of the Honorable

Service Tribtinal to subrmt as under: - /

N




1. THAT the petitioner.was appointed as a Driver (BP
post vide notification dated 30-09-2011. '
Copy of appointment order is Annexure-A.

4) against the vacant

2. That along with the' petitioner  a - total ‘number of 117
employeesappointed by erstwhile FATA Secretariat were declared
as surplus and placed them in surplus pool of Establishmerit &

* Administrative Department vide order dated 25-06-2019, and for ~
their further adjustment/ placement w;e.f0'1—07-2019by virtue of

. whicl the civil servants were adjusted in the Surplus pool of

.. Establishment Department and Administration Depariment.
‘Copy bf Notification dated 25-06-2019 is Annexure-B

3. That a letter was issued by the Directorate of Irrigation & Hydel Power
 Merged Area Secretariat on 23-10-2019 for requisition of the services of
.- . the petiioner, - o . .
.- Copy of letter dated 23-10-3019 is Annex-C
4. That the Deputy Comunissioner Bannu issued a letter dated 08-01-2020 to
- the Director Irrigation (Merged Area), Directorate of Irrigation & Hydel
Power Warsak Road Peshawar for adjustment - of sarplus staff of
. erstwhile FATA Secretariat and the services of the petition_er were placed
for further adjustment against the vacant Post of Driver as per surplus
- pool policy. : _ :
Copy of letter dated 08-01-2020 is Annex-D

. 5.. That on 13-01-2020'a letter was issued by the Directorate of Irrigation &
.~ Hydel Power (Merged Area) in pursuance of lettar dated 08-01-2020
-issued by the Deputy Commissioner Bannu and the services of the
petitioner were adjusted against the vacan{ post of Driver (BPS-06) in the
office of Project Director Ground Wing merged Arep Peshawar with
immediate effect till further orders,
Copy of office grder dated 13-01-2020 is Annex-E -

6. That an appeal was filed in this regard, before the ‘Honourable
. Service Tribunal and the same was heard on 14-01-2022. The said
. ‘appeal was accepted; and subsequently, the impugned notification
- dated 25-06-2019 was set-aside, and directions were given to
respondent i.e-the cohce;ned authorities, to adjust the appellants to
their respective departments. Lo '
Copy of the Service Appeal No. 1227/2020is Annex-F

7. That along with the aforementioned directions, the Honourable
Service Tribunal rendered that upon adjustment to their respective
department, ‘the appellants would be entted all consequential
benefits. Moreover, that the issue of seniority/ promotion would be
dealt within accordance with the provisions contained in Civil

- Servants (appointment, promotion and Transter) Rules 1989, and in
the view of the ratio as contained in the judgrnent titled Tildka Kahn
& other vs Syed Muzafar Hussain Shah & others (2018 SCMR 332),
the seniority would bé determined accordingly.
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8. That the Honourable Tribunal rende;gt-:l“its jﬁdgment dated 14-01.
2022, but after the lapse of about three months, the respondent did
not implement the judgment dated 14-01-2022 of this Honourable
Tribunal. - '

Copy of the judgment dated 14-01-2022 hag been Annex-G

.9 That due to the inaction of the respondents to coxﬁply with the
o directions of the Honourable Service Tribunal, post lapse of 3.
' - months, an execution petition no. 250_of 2022 was filed in this -

regard, and the same was decided affirmative,

\* 10, That the judgment dated 14-01-2022 rendered by the Honourable
- SQrviclE Tribunal is also applicable on those civil servants who were

- ot a part of the said appeal, because judgments of the Honourable

i Service should be treated as _judgments in rem, and not in

personam. Reference can be given to the relevant portion of
- judgment cited2023 SCMR 8, produced herein below: .

7 “The learned Additional A:G,, KPK argued that. in the order of the KP
- Service Tribinal passed in Appenls Nos. 1452/2019 and 248/2020,
reliance was placed on the order passed by the learned Peshawnr High
Court in Whit Petition No, 3162-P/2019, wlich was simply dismissed '
- with the observations that the writ petition was not maintainable under '
- Article 217 of the Constitiition, hence the réference was immaterial. In
this regard, we are of-the firm view that if a learnéd Tribunal decides any
‘question of lnw by dint of its Jjudgment, the soid Judgment is always
. treated’ as being in rem; and not in personam. If in two judgments
delivered in the service appeals the i'ej%rence of thie Peshawar High Court
Judgment has.been cited, it does mot g to washout the effect of the
 judgments rendered in the other serpice appeals which have the effect of a
judgment in rem! In the case of Hameed_;&khfm"Niazi v, The Secretary,
Establishment Division, Goverrment of Pakistan and otémrs (1996 SCMR
' '-1185), this Court, while remanding the case to the Tribunal clearly
observed that if the Tribunal or this Court decides o point of law relating
to the terms of service.of n civil servant which covers not only the case of
the civil servant who iitignted, but also of other civil servants, who may
have not taken any legal proceedings, in such a case, the dictates of justice
and rules of good governance demand that the benefit of the above
judgment be extended to other civil servants, who may not be parties to
the above litigation, tnstead of compelling then: to approach the Tribunal
or anty other legal forum.”

- 11. Thatrelying upon the judgment of the Honourable Supreme Court, _ M
the execution petitioner would also be subject to the judgment I i
dated 14-07-2021 rendered by the Honourable Service ‘Tribunal, - N
since the above mentionedjudgment of the Supreme Court would -
be applicable on all ‘Courts sub-ordinate to it. Reference can be
given to Article 189 of the Constitution of Palcistan"1973,- for easy

_reference, produced herein below: -

35wty o 2@ B0ecisions of Sunreme Court binding on other Courts
o e e, Y i T g

L
= L3
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189. Any decision of the Supreme Court sT:hfI, to the extent that it decides

f question of lnw or is based upon or enuncintes g principle of lnw, be
binding o all other courts in Pakistan.”

12. That the jud;zment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by observing that any queston of law
decided by the Service Tribunal shall be treated ag Judgment in
and not in personam., In order, to give force to the judgment of
the Supreme Court, the execution petitioner may also be subjected
to the judgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of
Pakistan, 1973, for easy reference, produced herein below:

“Actign in aid of Supreme Court

130.AH executive and Judicial authorities throughout Pakistan shall act in
aid of fte Suprente Court.” '

13. That keeping .in view the above facts the petitioner filed a
* departmental appeal for adjustment in civil secretariat as per
service Tribunal judgment dated 14-01-2022 but to no avail,
Copy of Representation is Annex-H

14. That the execution petitioner now approaches this Honorable
Tribunal for directions to implement the jud gment dated 14.01.2022

in the larger interest of justice and fair play. .
Prayer:
It is therefore most humbly prayed that on the acceptance of this

petition, may it please this honorable tribunal to so kindly direct the
implementation of judgment dated 14.01.2022inService Appeal No.
1227/2022 tided Hanif Uy Rehman
Pakhtunkhwa through Chjef Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the
cixcumstances of the case may also be given, :

. . &MHQM

Through

Z i e
(AL GOHAR URRRANT)
Advacate High Court
0332-9297427
khane]jegohar@vahoo.com
SHAH | DURRANI | KHATTAK
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b ‘BEFORE THE -
ONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL '

In Re _
Execuhon Petition No. /2023
In Sennce Appea] No. 1227/2020
. ,. Dec1ded on:14. 01. 2022

Meena Jan S/ 0 Awtay Kha.n R/o Vﬂlage Narwa, Patool K'hel Postl
ofﬁce AmeaJay, Tehsﬂ & District. Bannu

D '_--,_’J_:;-(PB'HTIONER)'I.

Versus

N The Government of Khyber Pakhtun.khwa and others o

i o ) (Respondents)
AFFIDAVIT Of, | | |

‘Y, Meena Jan S/o Awtdy Khan R/o Vﬂla e Na.rwa Patool Khel Post office -

AziziKalay, Tehsil" & DlStl’lcl‘ Banny; dohereby solemnly declare and.
‘affirm on oath:- -

- Jam. Ppersonally conversant mth the facts and cucumstances of the case as -
" contained therem and the ‘facts and: arcumstances menhonecl in the
- enclosed writ petition are true and’ correct té the best of my knowledge

‘and belief.

i

: -__' S & o "D'_éip'onen'tﬂ%_)

CNICH Jjresy -/ 457 ISE-F

e rama awge

) Identlﬁed M i | o
-__ALIGOHAR | 3 -". -
. dvocate High Court , . »
ﬁﬁT bTED SR
:‘ ! v E
_f’!. -
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9"' ’uly 7024 Kahm Arshnd I(hnn, Chmrnmn* Learned counsel

. -+ hd . ! v "
Execution PBtlthIHNO 7 i 512023 in: Servu:c Aa:meal No. r22}/2020 (
b tnr[ed “Waheed Ullah Shah- Vs Govemment ofr(hyba:

S S W FUNY Eglghtlmkhwa", B

ORDER

Ttraare .'{:..',; ah? "a

for the

petitioney” prcs._ent: M_r N‘uhammad Jan Distnr:t Attorney fcu thE

respondents pr'e"sent"': ‘ .

2.7 The matrer has been 1ecewed ﬂom the Smgle. Bench of Ms

['aleeha P'tul leamed Member (Executwe) Specta{ SB of the e

undeumgned (Chalrman) wad constltuted
PR e 'lt“:l'

3. _' Thls apphcatnon is" for' imp!emcniatlon of Judgment dated'

14. Ol 2022 passed in- Serwce Appea] No l°27/?,020 t|tled “Hanf

III;I '; s ¥ eh 'Il': ,2

'ﬂ U| Rehman Vs. Govemmentof I(hyber Pakhtunlchwa“ whcreln the
!‘ ST I l'.l ol '.': il 1 Tereniny t.i.-'

' E’ ¢ petrtlonel was not parly The leamed ‘counsel mfoxmed that thc

3"

petmonel has f’ led depalgmental appeal Slnce the pet:tlonei has

DR NI .L|l' o

hlmsclf SImul,taneou:;ly resorted 0. the plovnsrons of Sectnon 4 of :

s ‘\“ the Khybet Pakhr_unkhwa Serwce Tnbunal Act, ]974 thelefme {et
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) g - hnmﬁle Semce Appeal befmethls T‘ubunal DlSPOSCd of. Consrgn
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CRepectedsi, - g Bm)&__”),_ <1
. . . - / .

merger of erstwhile FATA with Provlnce of Khyber Pakhtunkhwa I; the undersigned,
_bealdes others was declared as “Surptus" by. the Establtshment and Administration

' avaliablhty of posts, the same shall be created for the appelants on the same

i o/'/ : '.I"'i\-“!
‘ ' e)',’_:;
: T e

The Chief Secretary, °

Government of Khyber Pakhtunkhwa
Peshawar,

e_f_-("_.:)( TR

v - Itis stated with great reverence that 'In pursuarce of Integration and

Department(QegulatIon Wlng), -~ Khyber - Pakhtunkhwa vIde " Notification
No. SO(O&M)/E&AD/3 ~18/2019 dated 25 06.2019. Later on, T was adjusted in the
Directorate of Irrigation & Hyde Power, Khyber Pakhtunkhwa Instead Civll Secretarlat,
Khyber Pakhtunkhwa.

2- Some of the officlals filed case in the Court and the Hon’ble Service
Tribunal, Kh; ber Pakhtunkhwa passed & Judgment dated 14.01.2022 and set aside the
above Surplus Notification. Operative part of the Judgment is reproduced as under
(Page-14 of the judgment); .

“In view of ‘the foregoing discussion, the instant appeal alongwut‘*h connected
-Service appeals are accepted, The |mpugned order dated 25.06.2019 is set
aside with direction to the respondents to adjust the.appellants in their
respective department ie Establ:shment & Admmlstratron Department,
Khyber Pakhtunkhwa against their respective posts and in case of non-

manner, as were created for other Admlnlstratwe Departments vide Finance .
Department Notification dated 11.06. 2020....."

3 In pursuance'of the above judgment I am also entitled to be adjusted in _.
Clvil Secretarlat Khyber Pakhtunkhwa Peshawar
4- _ Above Inview, 1t Is humbly requested to kindly issue my adjustment order _

fn Civil Secretarlat KhyberlPakhtunkhwa as per judgment of the Service Tribunal dated
14,01, 2022,.piease. o

' Faith_fully Yours |

(Meena Jan Drlver-),

f&brtz . .fl,,.,_,‘.:.'. R o );O cu) U(ﬂ (4/ '2/ / :

' . II ) L . M ‘\ ‘:'
s IN_CIVIL SECRETARIAT AS pE e
|| ' SERVICE TBIBUNALJUDGMENT DATED 14.01.2022 SR




DR CTORATE OF IRRIGATION & HYDEL POWER
Merged Area Secretanat Warsak Road Peshawar

Datéd: 23 /10/2019

- The Secretary to Govt of Khyber Pakhtunkhwa
Irngatlon Department- Peshawar '

‘Subject- _?grqugs‘mow THE SERVICES OF MR. MENA 'JAN' aRwEa- |

Grcund Wate; Wing Project has. requlsttion the. services of Mr Mena Jan Drwer vide his
tetter No.-658/5-E dated 23.10.2019, agalnst the vacant post {willingness attached) The

Estabhshmen* Department Khyber Pakhtunkhwa has recently placed the services of the

above named Dnver at the disposal of Deputy Commissioner Bannu wde letter No. SOE-

III(E&AD)1 ’VZOtQIErstwhrIe FATA dated 19 07. 2019 (cepy attached).

W
. ‘It is, therefore, requested to: klndly approach the Estabhshment Department
Khy yuel’ r atrhtunt'hwa fo place the services of the above named Driver at the disposal of this
department for- fur‘her posting in the office Project Dlrector Ground Water Wing Merged
Area Peshawar agamst the vacant post please '
- /

Encl» As above. : /
. S - .- Director Irrigation

(Merged Area)

Copy to Project Director, Ground ‘Water Wing Merged Area Peshawar for
information please :

~

-
emm

E- mall dtrectorlrrlgatlonmas@gmail com Phone No. 091 -921214% k;-

ltis subrnltted that due to acute shortage of staff in: the office of Project
' Dlreutor Ground Water ng Merged Area Setretariat Peshawar, the Project Director -
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e ,-ILHE DEPUTY COMMISSIONER BANNU —
“: . ) Tel 0928 9270032 Fax 0928 9270079ﬁ dr.bannu I '

a1 9- 22 _-;./oc/AE/'ac/f.zg

_.'. -Th:

_The Diréctor Irngat!on (Merged Area),

Directorate of Irrrgat!on & Hydel Power Warsak Road Peshawar e -
; Subjectss . 'ADJUSTMENT OF SURPLUS STAFF.OF ERSTWHILE FATA-SECRETARIAT.--.'
Smemos o o T ; ) o

R

" Dated: & - 4 -2020

) 1 T Reference vour ofﬁce Ietter No. 3872/A—2/6 -E dated 30- 12 2019 on the sub]ect cited above

The services of Mr. Mina Jan Drlver (BPS -4) surplus employee of Erstwhile FATA Secretarlat

d at your dlsposal for further ad]ustment against

'presentl at Dlstrlct Surp!us Pool: Bannu-is hereby place

the vacant posts of Drwer as per surplus pcol pollcy / ém'

-

(ATTA U REHMAM)

Mo . I R . f DEPUTYC Mwussnome%
.Eu'iziN!o#Date. Co e RIS ' : -
_ Co;}]'yﬁn;vardedto:-; oLt : e : o
R i , i P '-.. T . - I . : )
4. The Comm'ssioner Bannu Divlsuon Bannu for information please. " o )
: : 2. The Addltional Deputy Commlsslonnr(F&P) Sectlon PC office Bannu. ¥~
7 %3.{The Dlstrict Comptroller of Accounts Bannu . L 3
v 4. The Section “Officer (E~lll) Govt: of Khyber Pakhtunkhwa Establlshrnent and Adminlstratipn
. Departm“nt pashawar and w/r to their mo No.SOE-l. (E&AD) 1- 3/2019 JErstwhile: FATA :
@ Secretariat dated 07-10-2019 for lnformatmn -pleaae / far)}f ,a,md‘ffo p/
S o AR |
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FloonDcpuq,rCmmmmm CmrplnGamNn 03, Khyb:rRozd Peshawar

< IA2-IB-E Dated: }2 /01/2020

. OFFICE bRﬁER-

i

o . _In pursuance of Deputy Commlssmner Bannu letter No. 118-23/DC/AE/20-

" C!F-29 dated 08.01.2020, the services of Mr Mina Jan Driver BS 04 “surplus employee

' of the Erstwhile FATA is placed at the dlsposal of this Directorate for adjustment The

above named Driver is hereby adjusted against the existing vacant post of Driver. (BS-08)

n the office of the Project Dzrector Ground Water ng Merged Area Peshawar with

immediate e_ffect in the best interest til| further orders.

t:' _ ~ Director Irrigation
: ‘ .+ (Merged Areas)

,' Copy to the: -

,{T /.f:’\
POWE? (M. ‘ﬂ'm) )

E-mall: dlractorlnlggtionmas@gmall com  Phone No. 0?1 8212149 . ‘,}:

. 1

Accountant General, K

hyber Pakhtunkhwa Peshawar

2: Commissioner Bannu
-3, Deputy Commissioner,

Division Bannu.
Bannu Tribal District.

4+, Project Director Ground
5. Section Offi Icer (Establish

Water Wing Merged Area Secretariat Peshawar, —

hment) Irrigation Department Peshawar,

o 2 e

-+ B Section Officer (E-ll), Establishment & Administration Department i
. (Establishment wing) Gowvt. of Khyber Pakhtunkhwa Peshawar, !
? Official corlcerned :
: | »
" " A Dlrector Irrlgatton :
- N LOATT STED (erged Areae) l
S tobethueCopy
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KRR .c._| N - ’ _.-) " ' I
o - . Government of Pn[ustan FmET :
cCad { AGPR Sub Office Peshawar T :E'E, ‘
C ‘){- ) i ‘ . "Maonthly Salary Slnlmnent(Fc'brunry;lnlg) "%‘;i%:g- —
2 e . N =)
- . - .fj//'. - A
" Pnrsonnl lnformation’ of Mr MINA JAN d/wis nl' . . N L il
Persohnc} Number: 00307329 CNIC: 1110114521589 _ v NTN: ' __\“="-"“ '
* Dnm pf dirth. 10.0?.1975 “Entry [nto Gavt, Service: i11.10.2004 Lengih of Scrvice: 14 Yeors 04 Months 019 Days - E
. . .'(' = ) - by .
- Emplo}'n]ent Categary: Active Temporary I /:_'_ \ .:PT-\. ¢
Fifl 7., ¢ Designation; DRIVER - ; . 1" . 00000002-Min, OF Commerce |, . ;._;—_) b ,7.7-. :
SN DDO Code: PROJH‘ GOVERNOR'S SECTT: FATA PESHAWAR {' C . / l
LRI N . b 4 Lo .
|72 payroli Section: 006 GPF Section: 002 . Cash Centér:- S T *
GPF A/C No: t Inlerest Applicd: Yes GPF Bolanec: 84,861.00
. Vendnr Number: 80154627 MEENA JAN-01.200-2998-8 A.BL WARSAK RD BR ) C i
it , Pay nod Alluwan:cs. Poy scalc: BPS For - 2047 Puy Scale Type: le .BFS: 04 Pay Singe: 13 '
Lo " . ane type __Amaunt _ ane type :\muui‘_u
Y 000} | Basic Pay 15,620.00 1210 | Convey Allownnee 2005 .~ 1,785.00 i
' . 1300 | Medical Allownnce 1,500.00 1516 | Dress/ Uniform Allewsnee . - 100.00
HR) iF S 1567 Wush[ﬁg Allowance 1 50,00: 1580 ! Overtlme Ailownnce : _2,000.00
11966 | Specinl Alldwonce 30% 4.686.00 2211 | Adhoc Relief All 2016 10% 1,235.00
. ) 2324 Adhnc RclmfAll "0!7 10% ] I.5§2.00 2247 | Adhoc Rc_!!efAl_l 2018 10% i 1,562.00
|| S
| .7 ° + Deductions - Genernl
S : 'Wage typo Amouat Wnpge type Al!uiqnt
. “ 3004 |GPF Stlhsgjplinﬁ-[(a'83ﬂ -830.00 3700 B_cn:vni:nl Fund{Exchnnge) -120.00
R 3705 | R. Ben & Death Camp(Exeh) -300.00 0.00
i Deductions - Lenns nnd Advances .
: I Lann J Descriptlan I Princlpnl amovnt ] fetivction l Bulnnee 1 |
*° Deduciions - Income Tax ‘
‘ Paynble: 0.00 Recavered tilt FEB-2019: 0.00 Excmpled: 0.00 Recovernble: 0.00
E . : . . . ' . ) . . .
) GrossPny (R} 30,200.00 Deduciions: {Rs.):: -1,250.00 Net Poy: {Rs.): 18,950.00 -FH
Poyec Nume: MINA JAN
Account Nymber: 01-200- 1998-8
Bank DLlnils ALLIED BANK'LIMITED, 250310 WARSAk RDAD PCSHAWAR WARSAI\ ROAD PI:SHAWAR I'ESHA\W\R
¢ : Lenves: Opcning Bolance: Availed: Eurncd: Bnlnncc. .
'! .- licm']ancnl Address: {
) City:PESHAWAR Domfcile: - Housing Stotus: No Officiol
. Temg. Address: ;" - .
: City: EAR Email: mcenojan 1975@gmoik.com -
. i :
] ' ’ -
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£ e y ' ‘]_/{ ;o
Ly o S @
Ly gk LNy _ . GOVERNMENT OF KHYBER PAKHTUNKHWA 7 f/
%‘ ’ E} ESTABLISHMENT & ADMINISTRATION “*7___
Ny DEPARTMENT ' AN
S (ESTABLISHMENT WING) D,
. No. SOE-III (EBAD)L-3/2019/Erstwhile FATA | =222,
Dated Peshawar the July 19, 2019 —
: Ta - SN
! The Deputy Commissioner, ' -
Bannu, ' _ 4 )
.' Subject: - ADJUSTMENT OF SURRLUS STAFF OF ERSTWHILE FATA N7
; SECRETARIAT, , _
- Dear Sir, ) ‘ -
| I am directed to refer to the subject noted above and to state that 117.-~"

1 K employees of different categories from BPS-01 to BPS-16 of Erstwhile FATA Secretariat
E ArS guasiarse as surpius amel meblifins vida Pstablishmant Bepartntent Notifieatlon

| . Np.SO(O8.)/ERAD/3-18/2019 dated 25-06-2019 (copy enclosed). As per Surplus Pool
! Policy notification dated 14-06-2007(copy enclosed), services of the foliowing
i Employees of Erstwhile FATA Secretariat having domicile of District Banhu are placed at
A yeur disposal for further adjustment w.e.f 01-07-2019:-

}

I

S. No. Name Designation with BPS
ek Rajab AllKhan _ | Head'Draftsman {8PS-13) |
2. Wali Khan Tracer (BP5-05)
3. Sald Ayaz  Oriver (BPS-05)
4, Muhammagd All Oriver (BPS-05)
! 5. | Mubashir Alam Driver (BPS-05)
6. Qlsmatullah Driver (BP5-Q5)
7. Akhtar Niaz Khan Oriver {BPS-04)
yau:? Mena Jan Driver (BPS-04)
A 9. Toostal Nalb Qasld {(BPS-02) '
! 10.” | Zahidullah Nalb Qasld (BPS-02) |
) . 11, | Iftikhar ud Din Naib Qasid (BPS-02)
7 12. | Azizuilah Chowkidar (BPS-02)
i 13. | Zalnullah Chowkidar (BP5-02)
' 14. | Safiutiah | Chowkidar (BPS-02)

It is, therefore, requested that the above mentioned Surplus Pool Staff may
' te adjusted in your District as per Surplus Pool Policy. '

Yours falthfully

(Zdman Ali Khan)
SECTION OFFICER (E-III)

NN

Endst.of even No. & date :

Copy forwarded to:- :
The Secretary to Govt. of Khyber Pakhtunkhwa Finance Department.
The District Accounts Officer, Bannu, _ ' N
The Sectlon Officer (O&M) Establishment Department, 5
The Section Officer (Admn/Budget & Dev:) Administration D2partment.
P.S to Secretary (Estt.), Establishment Department. _

P.5 to Special Secretary {Estt.), Establishment Department.

P.A to Deputy Secretary (Estt.), Establishment Department.

Officlals concerned with the tion to report to Deputy Commisstoner, Bannu,
Master file.
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