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BEFORE THE

HONORABLE KHYBER PAKHTUNKHWA SERVICE

" TRIBUNAL

"~ Service Appeal No. f&ﬂ%} /2024

Javed Khan, Naib Qasid, (BPS-1), Establishment & Administration
- Department Civil Secretariat, Peshawar.

(APEEHARY)

Versus

. The Government of Khyber Pakhtunkhwa through Chief Secretary,
 Civil Secretadiat, Peshawar.

The Government of Khyber Pakhtunkhwathrough Secretary
Establishment, Establishment & ~Administration Department Civil

: Secretariat, Peshawnr.

The Government of Khyber Pakhtunkhwarhrough Secretzu:yr Finance,
Finance Departmcnt, Civil Secretariat Peshawar.

The Government of Khyber Pakhtunkhwathrough Additional Chief
Secretary Merged Atreas, Office at Warsak Road, Peshawar.

(Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER
_SE E_TRIBUNALS ACT, 1 0]
ADIUSTMENT/PLACEMENT W.EF. 01072019 OF THE

Respectfully Sheweth,

Tﬁht the appellant eamestl)'r submits as under:

g

- 1. That the Appellant is a law-abiding citizen of Pakistan and also hails

from a tespectable family. Thatthe appellant was appointed as a Naib
Qasid (BPS-1), agamst the vacant post vide notification dated 11-11-

- 2010.

« 5
Y
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Copy of appointment order is Annexure-A.

That along with the appellant 2 total number of 117
employeesappointed by erstwhile FATA Secretadat were declared as
surplus and placed them in surplus pool of Establishment &
Administration Department vide order dated 25-06-2019, and for their
further adjustment,/placement w.e.£.01-07-2019by virtue of which the
civil servants wete adjusted in the Sutplus pool of Establishment
Department and Administration Department.

CAEy 6F NOHAGRHON GUIRE ARs0EsA019 i§ Ankumiiven

That an appeal was filed in this regard, before the Honourable Service
Tribunal and the same was heard on 14-01-2022. The said appeal was

fisnenmd, ARd’ ﬁﬁl@sahuetiﬂh this" impugnéd nbdfadtion dated @
2019 was set-aside, and directions wete given to tespondent ie. . the

concerned ‘authorities, 'to ad]ust the appellants to thelr respectzve
dcpartments '

Copy of the Semce Appeal No 1227/2020 is Annex-C.

That aldr')g' with 'thé_"‘ aforémentioned directions, th'f; ‘Honoutable
Setvice Tribunal rendered that upon adjustment to their respective

'department, ‘the appellants would be entitled to all consequential

benefits. Mdteovér, thiat the “i35ue of seniority/promotion would be
dealt with accordance with the provisions contained in Civil Servants
(Appomtment ‘Promotion aid Ttansfer) Rules 1989, and in the view of
the 'ratié 4s' contained in the juidgment fitled Tikka Kakhin' & othet vs'

Sved Muzafar Husézain Shah & ‘others (2 MR 332 ‘the semoﬂty
would be detennmed accordmgly S

That the Honourable Tribunal rendered its judgment dated 14-01-
2022, the 'appellant "sought‘thé"irnplementation of ‘the judgment in his
respect also, but to no avail

Copy of the ]udgment dated 14- 01-2022 has been Annex-D

That 'ﬂle"jﬁdgmenfbeiﬁg'i.n rem, and not personam, ‘the Appellant
approach‘ this tribﬁnal‘fdi: seeking implementation of the judgment
directly - 'in " Execut10n Petifion. The' Execution Petition  for
nnplementanon of -the’ ]udgmcnt dated 14.01.2021was disposed off
vide ]udgment dated 09.07.2024 by this Honourable Tribunal whetein
the appellant was allowed to file a service appeal for the redrcssal of his
gtievance as he was not a party to the Appeal No. 1227/ 2020 dated

- 14.01.2022.

Copy of the EXCLUUOH Petition and Order datcd 09.07.2024 are
Annexures - E & F.

That the appellant. filed a Departmental Representation for the
redressal of his griévﬁﬁces before the Chief Sectetary Government of
Khybet Pakhtunkhwa oni 31:05-2023 but to no ayail, -

Copy of Départmi:nt'al"Representation is Annex-G.
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Now the appellant approaches this Tribunal on the following grounds
AFRARENE otReR,

Greunds:

a

b.

-2 -

Because the Lrnpugncd notifications are based on
disctimination as is clt:zu:ljr laid out in the facts above.

That the }udgmcm dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were not

a part of the said appeal, because judgments of the Honoutable

icé ud‘h ed as _jud n_rerm, and I

m&i&i&k&&w}iﬁmwﬁuﬁ ﬁﬂh uu gwm ) ma !v&liwnm pnehhn ur
judgment cited 923 SCMR 8§, produced herein below:

“The learned Additional A.G., KPK argued that, in the order of the KP Service

 Tnibunal passed in Appeals Nos. 1452/2019 and 248/2020, reliance was

placed on the order passed by the learned Pesbawar High Court in Writ Petition
No. 3162-P/ 2019, which was 5imply dismissed with the observations that the writ
petition” was not mamtamab}e' urider Article 212 of the Constitution, hence the
rg"mﬂm was’ immiatirial. Ii this mgam’ we are of the firm viesw that if & lkearned
Tribuinal’ decidés any question of liw by dint of its judgmens, the said judgment is
always treated as being in rem, and not in personam. If in two judgments delivered
in the servité’ appeals the reference’of the Peshawar High Court judgment has been
cited, it does not act to washout the effect of the judgments rendered in the other
service appedls which have the effeit of a judgment in rem. In the case of Hameed '
Akbtar Niagi v. Thé Séerétary, Establishment Division, Government of Pakistan
and others (1996 SCMR 1185), this Court, while remanding the case to the
Tribunal clearly observed that if the Tribunal or this Court decides a point of law
relating 0" he terms of service of a civil servant which covers not only the case of the
civil servant who litigated, but also of other avil servants, whe may have not faken
-'af_;)f legal” proceedings, in sich ‘a case, the dictates of justice and rules of good
Lovernance demand that the berig‘it'cj the above judgment be extenided to other avil
sérvants, who may not be parties to the above litigation, instead of compelling them
to approach the Tribunal or any other legal forum.”

That the’ judgment dated 14-01-2022 rendered by the Honourable
Service Tribunal is also applicable on those civil servants who were not
a; part of the said appea.l because judements of the Honourable

Service_should be treated as judgments in rem, and not in
personam. Reference can be given to the relevant portion of judgment

cited2023 SCMR 8, produced herein below: _
“The learned Additional A.G., KPK argued that, in the order of the KP Service
Tribunal passed in Appeals Nos. 1452/2019 and 2482020, reliance was
placed on the order passed by the learned Peshawar Fligh Court in Writ Penition
No. 3162-P/ 2019, which was simply dismissed with the observations that the writ
petition was not maintainable under Article 212 of the Constitution, hence the
reference was immaterial. In this regard, we are of the firm view that if a learned
Tribunal decides. -any que.rrmn of law by dint of its judgment, the said judgment is
alvays treated as bemg iri rem, and not in personam. If in two judgments delivered
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in the service appeals the reference of the Peshawar High Court judgment has been
cited, 1t does not act 1o washont the effect of the judgments rendered in the other
service appeals which bave the effect r,jr a_judgment in rem. In the case of Hameed
Abkhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan

and others (1996 SCMR. 1185), this Court, while remanding the case to the
Tovbunal clearly observed thar 1f the "yibunal on this €onrs dovides a point of i

relating to the terms of service of a civil servant which covers not only the case of the
civil servant who litigated, but also of other civil servants, who may have not laken
any lgal proceedings, in sweh a case, the dictates of justice and rules of good
governance demand that the benefit of the above judgment be extended 1o other civil

wervnes 1Whe wegy not b parniér fo the abbvs iivigaviony snstead of vompelling them

1o approach the Tribunal or any other legal fornm.”

That the éppﬁcant is relying upon judgment cited 2023 SCMR 8§,
whereby, the essence of Article 212 of the Constitution of Pakistan,

1973, was fulfilied, by observing that any question of law decided by
e Bervies ‘tolluanl HRall be wegked pH JUAEIMEAT 14 WA, 4iE Aot in

- petsonam. In ordet, to give force to the judgment of the Supreme

Court, the applicant may also be subjected to the judgment rendered by
the Honourable Service Tribunal.

Because blatant discrimination has been committed in the adjustment
of the appellant as compared to other similatly placed employees of
erstwhile” FATA Sectetariat have been adjusted in different
departments of Khyber Pakhtunkhwa Civil Secretariat.

Because the Appellant has been treated illegally, unlawfully and against
the spirit of the law. ' :

Because the Rights of the Appellant are secured under Article 8, and
the entitety of Part II of the Constitution of the Islamic Republic of
Pakistan, and its redress falls solely within the ambit of Article 212 of
the Constitution of the Islamic Republic of Pakistan, 1973, and lie with
this Honorable Tribunal.

Because the tght to due process as per Article 10-A of the
Constitution of the Islamic Republic of Pakistan, 1973 is being made
tedundant in the instant case against the Appellant. The tight is
absolute and cannot be done away with and it nee_ds'to be taken as
liberally as possible as per the dictum laid by the Honorable Supreme
Coutt in PLD 2022 SC 497.

“Incotporation of the tight to a fair trial and due process by
Article 10-A " in the Constitution as an independent
fundamental right underscores the constitutional significance
of fair trial and due process and like other fundamental rights,
it is to receive a liberal and progressive interpretation and
enforcement.”

Because the Honorable Supreme Court of Pakistan in the recent

judgment in Justice Qazi Faez Isa case has held in unequivocal terms
. ¥ :



~ that even the hxghe*:t of offices are not. to be denied the fundamental

nghts so guatanteed by the Constitution. The judgment i is reported as

PLD:2022 SC 119 and lay as under:

“Right to be dealt with in.accordance thh law. No one,
including a Judge of the 'hjghest court in the land, is 'abo__ve
the law, At jthe same time, no one, iﬁclud.ing a Judge of the
highest. court in the land, can be demed his right to be dealt

- with in accox:dance with law; it matters little if the citizen -
happens to hold a high public office, he is equally subject to

.and entitledito the protection of law.”

The ]udgment refetred to above further lay clear that the pnnaples of
~ natural ;ustlce are’ to be met in every citcumstance in the folloxmng
. terms: ; '

“After re’cogn.iti'on of the right to fair trial and due process as -
a fondamental right by insertion of Art. 10A in - the

Coristitution; violation of the principles of natural justice,

which are the necessary components of the right to. fair trial

~and due process, is now to be taken as a violation of the said

fundamental right as well.” |

These principles are time and again reiterated by the Honorable
Supreme Court and have been recently held of immense value in

"‘-'_ PLD 2021 5C 600 the following words:

“Consutuuonal gua:antee of the right to be dealt with in
-' accordance with law, undet Art. 4 of the Constitution, is
~ available not only to’ every citizen of the country but also to
_every other person for the time being within-Pakistan, Said

constltut:lonal guarantee cannot be curtailed or. limited in the
case or matter of any person whosoever he may be and
‘whatéver the allegations against him may be:”

'} Because the acuons on part of the responidents senously are in the
" negation of the Constitution of the Islamic Repubhc of Paklstan 1973
and the Civil Servants Act

- k. Because the Fundamcnta.l Rights of the Appellant have been violated in -

. relation’ to Article. 4, 8,9, 18 & 25 of the Constitution of the- Islamlc-' -

- Republic of Pakistan, 1973. 'The said rights flow out of the Constitution -
. the terms and conditions of service of the Appellant and this Honorable

"Court being the custochan of the Fundamental Rights of .citizens of

‘Pakistan, as well as the:ptotection afforded by the Constitution of Islamic

Repubhc of Paklstan 1973, is why the Appellant seeks the redress: of their
grievances and to end the ordcal the Appcllant is going through. due to the
111egal unlawful and unjust acts ‘and inaction of thc Rcspondents

. ,.,fif :




Because the Appellant has got the fundarnental nght of being treated in -

accordance with. law bt the treatment metéd out to the Appellant is on

- ‘consideration other than legal and hé has been deptived of his.dghts' duly. -
'guaran_teed to him by the constitution of Paklstan_ '

. Because the appellant has not been treated in accordance w1th Iaw hence k
: his ﬂ&hts sestited and guasanteetl uhdes the Lisw até bndly vmlateda

. Because the Appellant crave for leave to add further grounds at the time
‘of his oral arguments before this Hon’ble Tribunal hlghllghtmg further

cont:taventlons of the provisions of the Constitution & Laws ‘which

' adverscly affected the Appe}lant

‘Pragert

It is, therefore, most h@bly prayed _that on the acceptance of this_app_eal,

this Honorable Ttibuhal may so kindly declare -that the notification

.Iwhereby the appellant was declared to be in the surplus pool;.and which

has alteady bBesn set—amde by this Hcmorable Tiibunal; vide its judgfment

‘dated 14.01.2022 in Setvice "Appeal. No.. 1227/2022 ttled. Hanif Ut
Rehmanvs. Govemmant of Khyber Pakhtunkhwa through Chief Secretary,
_ De also declared ﬂlegal to the extent of the Appellant and the appeilant may '_

50 kindly be ad]usted/placedm his. respecuve department WEF 01: 07-
;’3019 _

| 'Any other rehef that this Honorable Tnbunal may deem fic and
'appropnate ‘may also be granted : » '

Appellant

e ) Tbrough ' élu )-‘<

| (ALI GOHAR DURRANI)
Advocate Supr_eme Court
| _0'332 9297421 |

_SHAH | DURRANT | KI—IATTAK |
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- BEFORE THE |
HONORABLE KHYBER PAKHTUNKHWA SERVICE'

TRIBUNAL

Sebviee Appeai Ne.  /Ataa

Javed Khan, Naib Qasid, (BPS-1), Establishment & Administration
Department Civil Secretariat, Peshawar.

(Appellant) °

Versus

_ The Government of I(hyber Pakhtunkhwa and others
- (Respondents)

AFFIDAVIT Of,

I ;. Javed Khan, Naib Qasid, (BPS-1), Establishment &
: Aﬁministi‘ation Department Civil Secretariat, Peshawar.do hereby
sol&mnly declare and affirm on oath:-

I am personally conversant with the facts and cn‘cumstances of the case
as contained therein and the facts and circumstances mentioned in the
enclosed writ petition are frue and correct to the best of my knowledge :

and belief. - : , »
s ' DeponentM

oy  CNIC#

<
-Identj i@ﬂw: LS N
ALT CDURRANI

Advocate Supreme Court -



R SR BEFORETHE o -
'HONORABLE KHYBER PAKHTUNKHWA SERVICE_‘"" K
TRIBUNAL o o

- Service AppealNo.- = - -/2024 -

: ]aVed Khan, Nalb Qasrd (BPS—l), Estabhshment & Ad tratmn:' : L

5 _' Department C1v11 Secretanat Peshawar
C hppsiiani
B | ~“Versus

‘1 :The Government of Khyber Pakhtunkhwa through Chlef -
‘ Secretary, C1V1l Secretarlat Peshawar

= _ II.Q Fa ’ .

o :_'Estabhshment & Admmlstratlon Department Civil Secretanat o
R =--_-Peshawar 5 ' .

R 3 The Government of KPthrough Secretary Fmance, Fmance_"
i Department Crvﬂ Secretarrat Peshawar o

e Merged Areas, Ofﬁce at Warsak Road Peshawar o

(Respondents)

(AL GOHAR DURRANI) _
L Advocate Supreme Court .
- 0332-9297427

-khanehegohar@yahoo com .

.-'-.'The Government of KPthrough Secretary Estabhshment: .{ e .I

o ¢4 '_"‘he Government of KPthrough Add1t10na1 Chref Secretary' 3

: '_'SHAHlDURRANllKHATTAK R
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: . &gﬁé}zﬁ WA | Alsih wwid Jues ar o |
.| FRVREP  TaRRIUART . ' f pRONtMENL,  Prompolion and Transfpr) Rules, .. .
O NEn¥eaad vith "Estavlishment & Acminiglration Ddparimonl {Regulnlion Wing) o
TRt :ufag;;auun N:-.'_;.SG.H-‘»’I{;‘;&AD_J1-3.{_2!308 alsh 103-92-0000) rar, Javeqd lf.ha'r}‘[ts!ﬂ Suid . |
. ‘{Rannafén resident of Village- Gul*Ghalcor Banda, .P.OfKoper Tahsil Dargai- Distac b
. {Maliekand is hereby appointed as Nalb Qasid (8S.1) (2870190-5670) In Socldi Weltare, M
: {vvdmen Empgwerment, Zakal &-Ushr Depariment, FATA Secrcterial againstitfc vacant o’
posi.t with Immediate effect on the following terms and conditions:- o -l
. ) He wil get pay at the minimum of BS:1 incluing usuiil dliowances sa i |-
T O ggmigg[nﬁg u%a;i%n the Fu!aa. ke will Le antltled! ) agnual lncremvz.'nl as per
co .existing policy. L ; ,
t ' ’ $ .
i . {i) e shall be governed by lhe Khyber Pakhtunkhwa Civil Servanls Acl 1073
' and all the laws applicabié to the Clvlj Servants and Rules made Inere-
! under, : . - . £
. _ \ . R
: (if)  He shall, for all intents and purposa, be Civll Servant excepl or purpose ol
L1 . Pension and gratulty. In lleu of penalon and greluity, he shal! ba entitted {o .
i recoive such amount ag wauld be contributed v-him towards Contributory g
{ Provident Fung (C.P, ) ginngwilh the contribylinng made by Bavammant '
. g Y ¥
: fo has aceounl in the said tuld, i the nreacrihe;j manner - - » :
v {iv) i'r'i, ¢ase. he wishes 1o resign at any um';-:, 14 davs nolice wi:l:iln RLCONKIY | .
: - . . orinficu thereof 14 days pay will bo forfaslnd. i ) i
: > I bl .o s
3 M) He shal produce @ Medical, Certificale (of finess frem Mcdical * . |
i 1 * Superintendent, Services Hospital Pashawar. befora joining duilesy in - *
- Social Welfare, Women Enipowerment; Zakat & Ushr Depariment, FATA =,
| _ Sccreterial, as required (nider lhe rules, - : _ i g
[ (W) Hohae fo join dutiec af his own expenses, d '_f
oy . . - ' f
2 A he accepts e Posi O Ihese conditions, he shouty repost (or duty to ., '3 |
Social Welfare, Women Empowarmaent. Zakal & Ushr Deﬁ:arlmenl; FAlA Secretariﬂl..;; i
! '--' P . . X . "
* within 14 days of (he receipt of this _orde;r: ’ . 5] s
: L : . . : . A :
L TR etieed '-“‘!.:.‘.(‘2'?'-'.': PR T T .,1;; i
Lo | Dred s , SECRETARY .r.agnam.—&.cpgt_-;p),;_{&q: i
} ' ’ 1 - . ‘ :“'.r- o * " * . € h -' } \.la'.sl :: .;—
L lCopyton. - Lo S o Yo
H * . * c L R ‘f; N
P Secretayy  Social Welfare, | Women Empowermenl, zakal & '.U‘Sfll';-"‘t'l,’ 3,[7 .
.1 Depariment, FATA Secretarial o L el
- 1 2. Addilionel Accountant Geheral (PR) Sub Office Pashawar o i

- -1"’ T

|J,

[ —
.e

3. PS8 to Spcretary
1:. P8 lo Additionat Chiof Se
-+ 9.- Individuai concerned

{(Admn

y -

‘Coarr) Department, FATA Socrolariat e
crotary, FATA Sacrelariath : :

o "";:'7_" A

R
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S A AdEhloned eiol Nugeelngy, Niungdd Asuns Besebiwmai,
3 o

' _"wn'.nl' \*lcmhur Bourd of Revenue, _
S Peibeipal Seeretiry 1o Governar, Khyber Pakhtunkhwa, .
‘\ Prpeipunl Secrelvy 1o Clief Minister. Khyber Pakhtunkhwa.
Chn AL Administrative Seerctiies, Khyber Pukhiunkhwa,
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BEFORE THE HON' BLE SERVICES TRIBUNAL KPK PESHAWAB/
. Service Appecl No._ 6:“‘““ /2020 _ ' ' | /A
. - R . 1 Kg_::‘ch.l:'l.\lrl"uhhw

\. o = "= HaseebiZéb S/o Aurangzeb, D“"""N“"‘Z&i?

o N&ib Qasid;

. Dare o
“Khyber Pekhtpnkhwd Ombudsperson Secretariat, “"‘4@7‘%"%

Room No.212, Benevolen’r fund Bunldlng,

‘: - P=shcwc:rCon’r’r ......................................... et oresbenenees Appel]uni
AL o .
EAET N L V E RS Us
RG] TheGovtol kK S
A _‘AThrou%h Chief Secreicry. ;
SO '_elvlls cretanct Peshawar.

2 'Thc Govt of KPK : -
Co Through Secretary Estcbrshmente | : ?
"+ EstaBlishment & Admmlsirchon Department, '
i .+ Civil Secretariat, Peshowar.” -

r"'l-’

.7 3l 1 ThelGovtofkpk T ¢

“~

R Through: Secretary Finance,
- 'Fmance Depariment, Clwl Secretariat, Peshcwor __

ﬁ.

4" Govemment of KPK | -
21 . Through Additionol Chief Secretary Merged Areas,
i OfﬁCe at Warsak Rocd Peshawar............... Respondents

Y §
}‘“ed‘”'day’ Service appeal u/s 4 of the Services Tribunal Act,
' """“—Tﬂﬂ"} ;1974 aqgainst < the Impugned  Notification
F No.SO(oé.M/Es.Aws-w/zow dated 25.06.2019
vide which the 117 employees Iincluding the
. ,,f appellant appointed by erstwhlle FATA Secréfo_rlcl
as “surplus” and :placed them in the Surplus Poo!
. tof Establishment & Adminisiration Department for
ttheir futher adjustment/ placement ~w.elf.

‘
. X
4 .
t
. li’,"‘ _i-:‘.-!
P " o t-l-m




01.07. 2019, Office, Order No. 00209/EA, ted
;‘jna 08.2019  snd amee Erder . Ne, saa( wWByrs . .
"60/5taft/2019/1946:55 . dated  27.08.2019 vlde :
. Which the appelldnt has been: ddjusfed in

" Ombudsperson Sec.reidriui from the Surplus Pool.

Pra.yer In Aggeal

On acceptance. of. this dppedl the lmpugned Notification.
dated. 25, 0 2019, office orders dated 23.08.2019 and
27 .08.2019 may pledse be set aside and consequently the

raspehdents .be dirested te edlusf the e;eraellen’r in Civi
Secrefdnd’r of Esfdbhshmen’r & Admlnis'rrdhon Depdr‘rmeni or
andnce Depdﬁmen’r

' The dppeildn’r humbly submt’rs as under

J‘

ThmL the dppelldn’r was the employee of 'ersTw'hile- FATA-

'Secre’rdrld’t and  he ‘was serving as Naib - Qasid in

Admin,s’rrd’non Depdrtmen’r of ers’rwhile FATA Secre’rdnd’r

Thcn‘ dﬁer me_rge,r of FATA info Province of Khyber

Pakh’runkhwc: Jrh'e responden’r No.1 vide Nohf‘cahon”

'-SO(O&M/E&AD/S 18/2019 dd’red 25.06.2019 declared 17
B emp.ovees including dppelldn’r as. “Surplus" dnd pldced them .
in the. Surplus Pool of E&AD. for their further _adjustment/

IR pldcemen’r w.e.f. OI 07 2019, (Copy of Nohhcaﬂon daied
IR 25 06.2019 is Annexure “A".

. _--Thd‘r fhe respondent No:l vide Nofification NG.SO(E-

i)/E&AD/S’ -126/2019 dated 24.01.2019 directed the Finance

Départment Office. working -under the . erstwhile FATA
"Secrefdnd’f henceforth report to Secretary Finance
_ !Depdrtment KPK. (Copy of Notification dated 24.01.2019 is.
' Annexure “B"), -

ATTESTED

T S
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Tfnof the appellant should.have been od]'usted in Finance

Department KPK bul was adjusted in Ombudspersonv

.ecre.anct from the Surplus Pool vide office order dated

33, 08 2019 and 27.08.2019. (Copies of office orders dated
' 23.08.2019 and 27.08.2019 are Annexure “C" & “D").:

That it is pertinent to .menﬁon here that, the employees of
ersiwhile FATA Secretariat including appellant impugned the
notification dated 25.06.2019 ibid -through writ petition
Ne3704sP Af 2019 In tHe RENRLFEBIA POIREwEr MIBR Gout,
Feshawar and the Hon'ble Court dismissed the said petition
vide ordet/ judgment dcﬂed 05.12.2019. (Coples of writ
petition and order/ judgmeni dated 05.12 2019 are Annexure
“E" & “F"). .
Thc:'r thereafter, the employees of erstwhile FATA. Secretariat
including the appellant filed CPLA No.881/2020 in the august
Supreme Court. of Pakistan against the order/ judgment
dated 05.12.2019 passed by the Hon'ble Peshawar High
Court, Peshawar aond the Honourable Apex Court while
deciding the CPLA vide order/ judgment dated 04.08.2020
held that the correct forum to adjudicate upon is the Service
Tribunal and the petitioner should have approach the
competent forum. (Copy of order/ Judgment dated
04.08.2020 is Annexure “G"). '

Thc:lf the appellant being aggrieved from the nofifications
cnd orders, files the instant appeal, inter alia, on the
followmg amongst other grounds:

UNDS

A.

That the impugned Nofification dated 25.06.2019, office
rrders dated 23.08.2019 and 27.08.2019, are ilegal, against
focis and law on the subject as well as Surplus Policy.

v - Arrestep




. -Thcn‘ \‘he mpugned no’ﬂfcc’rlons and orders are Tlegal,

“unlawful, void cnd ineffective upon the tights of - the
_-"_Ljappei'icn’r

Thfﬁ the umpugned nohﬁccﬁons and orders are agcms’r the

: FﬂHHﬁlﬁliﬁﬁ &f AT iWtiee @nd  fundamental -rghts e

gucron’reed under the Constitution of islamic- Repubhc of
Pok:sian 1973.

Thfa’f in fagt; the appellent 5 case is hot.of c:boh’ﬂan of pos‘rs
or- service| or setup to- begin with and. the concermed,

deportme ts-and aﬁcched department together with the
nos’rs continue to exls’r cnd have not been c:bohshed

Thc:’r neither conscious application of. mind has been
‘undertaken nor speaking nor reasoned order has been '

| possed and Surplus Pool Policy, 2001 has been senselessly_

applned to-the oppellan’r

1Thc’r the - lmpugned nohf‘c:c:’nons and .orders have been
i lssued/ passed in ﬂc:lgrcm’r violation of the law and the Surplus
\Pool Pohcy itself cmd deserves ’ro be set aside. |

" Thc’r the mechcmsm prov!ded for odjus’rmen’r cpd fi xa’non of
B enlon’ry of the surplus employees in the Surplus Pool Pohcy,“
.’3001 will deprivethe appellant of his senionfy and other

penefits-will render him junior fo those who have been

- __{_qppom’red much laterin ’rlme than the appeliant.

i _
ThmL as- ’rhere is no. semce structure and -service rules and |
promohon for the employees of Ombudsperson Secretariat -
#the adjustment . of oppellcm‘ in .the said Secrefcmat will -

damcge the service career and rights of the appellant by




means ef disgariminatien and misaﬁalieaﬁ‘en of Surplus Posi L., k¥
Policy, 2001, "

J.  That blatant discriminafion has been commitfed in the | fi
adjustment of the. appellant as.compared to other simitarly |

. placed employees of erstwhile FATA Secretariat have been
i eitiiicntimel iH Giffmreirt esaHmEnD 8f KP vl dearatareat,

fhe fime of arguments in the instant appeal.

i
.

I

K. That the dppellant seeks leave to agitate more grounds at o *

|

oS, thérefore,- mosi  humbly prayed that on i

| acceptance of the instant service appeat the impugned |

. Nofification da’tfed 25.06.2019, office orders dated 23.08.2019 ok
and 27.08.2019 'may please be set aside and consequently

the respondents be directed to adjust the appellant in Civil.”

o ; Secn.,’ronat of Establishment & Admlms’rrc:‘ﬂon Department or

Flncmce Departmem‘

Any other remedy, which deems fit by this. Hohourable

Tribu;,nal may aiso be granied inffayour of the appsllant.
- ' \ :

- | ' pe@ ’ )
- Through - -
Syéd Yahya Zahid Gilani | e

. \f&/

" - .. Ateeq-ur-Rehman ]
Nl
{

' : Syed Murtazaahid Gllani
Date: ! /6272020 Advocates High Court

ATTESTED




- aAppeaI c:re ’rruec:

Appel!cmt

; Govt'of;i(PK.énd OthEHs .. iiene. '.......'..:.'..'..;......'.-.......-.';;._..;..;'..Resﬁond'énis
FFIDAV

, I, Muhcmmad Hoseeb leb s/o Aurangzeb, -Naib Qosad Khyber

_F'c:khtunkhwa Ombudsperson Secretcmcﬂ Room No.212, Benevolent_- _

Fund Bunldtng, Peshawar Contt, do hereby aolemrﬂy affirm .and :

K declmre on ocﬂh i‘hc’r the- con’ren’rs of the cccompanytng Sewice'
d correc’r to The best of my knowledge’ cmd behef. '

csnd no’fhmg hc.s been concealed from ’rhus Hon ble Tnburicﬂ
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b A hoooL ) o L ( .

RGN U Rehimich; - Assistont (BPS 16) " Dircioraie of ' -
Prosecuhon KhybarPGkhanhwu B '

L L L appetiant
ngsus ‘

- 1) Governmen’r of Khvber Pcl\htun}chwa ’rhrough |’rs chlef
Se cre’rc:ry c’r Cwll Secretcrlcn‘ Feshcchr

| 2] Gnvernmen’r ' of Khyber _ akhiunkhwc: %hrough :
Spcre‘tcry Fncmca Depmrtmen’r r:l’r c:lvl Secre’rarlcl’r o
Pesk)mwm ot . Lo T Ty

ub ., . -l

o PAKHTUNIKHWA ssnwce TRIBUNAL"_;
&’5?4?;'_‘: ACT 1974( AS PER THE C}RDER DATED
el ¢ 54-08:2020"OF THE AUGUST, SUPREME. 1l ¢
,-;\{i;t(;jwu.';fcouaT OF* PAKISTAN) AGAINST .THE - |

* UNJUSTIFIABLE +', AND iMPUGNED S

'NOTIFICATION NO. SO(ORM)/ERAD/3. .

18/2019 DATED 25-0¢: 2019, WHEREBY' 'A'I"V". g
. THE APPELLANT HAS' EEEN FLACED to bet. eCo
* "SuRPLUS ASTPER.THE SuRpls POOL -

'__Foucv AND LATER s:m DURING THE

gq-_r

) -u:'m -
E‘t!l] luJ Pl fitiyicsinim,

h‘l‘\"i‘l' lr-ll: i ot -
e ahe

CWmeern ||




l h . _ﬁ ) )
- ) 1 . g_. >
F‘i{‘i..i
' .‘- . . " . . ' "L ' {“:-_1 ’[)
- TR
REFQRE TH‘E KHYBFR PAIKGH rUNKHWA'SER\fICE TRIBUNAI.‘ pE'samﬁFm' a
ot - balvicg Appesl No e, ({’ T
: o © " DateofInstibion.. 21092020 - k’"" . |
! . Date of Decidlohi .. 1q.ni.'_;=n?_2
- Hanif e Rehman, As.al=tant (BPS~16) Dlrectorate o; Pross-cution \’hyber
' F'alfhtl.lnk! wa., ' _ . iAnpel arit) B
. ._. U"‘:I . : ‘ ' N . 5 . ‘ ..l‘ . “ . ) '- | ll-.._b'ln.
.:;:4 ', uouemm"nt of Kh\fl..er Pakhtunkhwa thraugh its (;’hlef SPcreLary ut C‘vll
i ~ Secretariat F‘t_shawarand othars ' o ‘Fﬂspondents)
[ | K —s - L ' | i‘ . b ':. ‘!;i .‘ '_! |
i Syed Yehya Zahid Glllam Talmur Ha\der Khan & 0 L A
1 ‘all Gohar Dusrant, | : RS Lo
Advorates s For queliantg
Mubiammad Ade:el Butt, o .
" Additional Advacate General - .. Forrespondents .
A - AHMAD SULTAN TAREEN i " CHATRMAN .',_
:;’i-r| . ATIR-UR-REHMAN WAZIK et ‘MEMBER (mcu:u-wt) ‘
- sen;lce appeah as cumnnn que5t1c|n of jaw, and facl:s are. lnmlved I:harr-.'ln. g o
‘l 4, 122072020 titf=d2,t]balr5hah R D SR
TR T I A S 12..9/2(}?Dtit'.edFaraanhan RIS
L : '
S i T 3 123072020 tifed Munammad Amjld Ayaz .
3 | .. _‘._" )
L, ,'»a_\... 1131/10?0 titled Qalsey l(han
SR 1232/20?0 e Ashig Hussaln -
o -8, 1.:.3.;[2020 titjed Shoukahl(han
"7+ 7, 1244]2020 titled Hosesh Zeb .
.\ .- . 'E' ; | 1 , ‘




ol
S L |
b i
_ 8 124 5/2020 titled Muhammad Zahlr Shah ' L BPRE y
LIRS e uuafﬁaaa hihieei' Babld hr L b
L : 8 . l t I
: ! IU 11126/2020 ntled Touseef Iqba¥ R
. 0d. . B. ief fa':Ls cF the case are Lhat the appallantz was !nlually*a[npclnted 8E

— i

e Assmtant BP‘S 11) on contract basls in TM-FATA Secretarlal: wde m‘der d'-ﬁ:ed 01-

l'J 2004 Hls servlres were regu%arlzcd h'f the nrdar of Peshawar ngh Court vide y

Jucgmant datcd {37 1i 2013 WIth efrect frem I]l-U? 2008 \In cempllance W'lth‘-

cab!ne‘ decislan dated 29-08-2008 Regularlz,atlnn bf the a{ppellanl. was delayed:
a %w aﬁa pﬁaﬁeﬁéama fap euiua mnaan ans A e Pninnwena, .;ahh}aalt#ﬂtm aﬁ mwaﬁu

PIT ¢
. o Lot B FATA wth the Prnvlnce, t‘ne appellant a!nngwith nthers werc- declared .
_ ‘F | , suiptus \'h:‘-e of der dated- 15 UE 2019 \Feeilnq aggrievad the appeﬂant alonngtn_ - :
ntners filad Wﬂl:‘fg_etltlan No 370&-!’!2019 In Peehawar Higgh CDl-frt, qut.in the'.:'_. :
;; e o mearmhﬂ’é’ﬁe appelianf aiongwlth others were aciju'sted In uanoun dir emrate;,_ g
. 15 : f‘."';"‘i-"’.l) I\\ T h :CF' the HIng Court VidE iudgmenl. dated 05- 12-201 declared fhe pnmicn ._:,51;' o

i _ '.hfne.uous, whir:'n was chaﬂenged by the appeliams ln the supreme caurr ef
l N Bt

Pakia-n and L‘*.e supreme court rernanded thelr r:ase te thls Trlbunal vlda urder." '.

'I’

e S

dated D4~08 2020 ‘In CP No. !38112020 Prayers af 'the appehantf are t’nat thef,ﬁf,:f. i

k4 hnpugned afder dated 25 06- 2019 may be set aside and fhe appeﬂants may B
R ‘- retamedfadjusted against the secretariat cadre ao*ne at the sl'rengt'n af
5 “ I ] tHD'Ii.:"‘\mlnt‘ & Administratlon Departnent “of . cwu '4errétaliat Sirnilar’.y_ |

S :enicritv/promettan rnay a'.sn be glven to the appellants Lmte"the mrc.ptlen cf

the.r emplo\;mentf n the gwernmant department wlth han.k beneﬁts as pm

.f Judgmant tltied 'ﬂkka Khan & ot’ners Vs Syed Muf_afar Hu,saln Shah & athe..,

o (7018 SCMP 332)as well es ln the light af judgment ni‘ larghr bencn of hlgh .omt

1n Wr\'fFetlUun Na: 96/2010 dated 07-112013, .

’ s

‘0-3;! Leanwd counsel fur the appellants has culmnded nhat the' appe}lants has

o Ty g ¢

ni:it been Lreated 1n accnrdance with 1aw, hence their rights secured under thn A

3 '_ ‘ P Lonstltutlen has badiy be%n vloiated that t;he inpugned order has nm: been
1] RSN R AR T : A_TE"‘TLD
Dol i TRTTESTEL - . Lo
1A RS . tO bet_'eCoo U | Jiiy uRBEwRIONY
G Y R , ' 4 ‘"":‘.*;:“{.Lii::"“"

e
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' erder. dated 01

" appellants were placed at the strength of Admlnlstratlun Depertrnent of Ex-FATA

s pool but Ex«FOlTA Plannlng Cell of

-12:-2004 an;l ln cnmpllanee mlah Fadanal ﬁevernﬁ‘lﬁnl ﬁlshlalarl

dated zg-na 2008 and In pursuance of judgment of Peshawer ngh Court, dated . _'

G? 11 ?l:l13 thelr servlces were regularlzed with errect rrom 51 07-

o ; 2008 and the |

Eer'retarlat, that the anpellants were dlscrlpﬂnated lo the eﬁ'ect that Lhev were Lo

{

placecl in surplus peol vide order dated 25- 05-2019 whereee servlt:-es of slrnllari

placed -..mpldyee" oF all the d.apartments were transferrec.ltu thelr respec:tlve

. departments ln Pm\Jlnclal deernment that pla:lng the app'—"“dllﬁ lp surplus pocl

i
I
y . !
was ot dnly lllegal but centrar\,r to the aurples pnal pell"\,, Bﬁ hhe ;appellan |
hever dpted

Pc;jey/df 2001 as amended n 21105 88 well as the unwllllngnass Df l:he eppellanl:s SRR

ls alde clear frorn the respendenl'.s letter'dated 22-03 2019 thet I:ly-dolng so, th' |

! matere Eervlee of elmasl‘.‘ Flfteen yeers mev spell and go ih wasl;e; llhat bhe lllegal R

:md untoward act of the, reSpondents (5 alsn evlclent from the- nctlﬂcetlon dateci
08-61:2019, where the erstwhile FATA Se:reﬁarlat dear!trnenl:s and d1re::torates
have been shlfted and . placed under the edmlnlstratlve control of lhyber

l'akhtunkhwa Governrnent Depurtrnents whereas the appellants ware declared

'-urp.l.s that bitlan of rdpees have been, granted hy the Federel Gavernment for

l'l‘lEl'gEd/E.l'Sthll'l“-' FATA Secretarlet departments. hUL unfortunately rJesplte having

' ame cadre of pdsts Bt civi secretarlat the respandents fizve Cr.ll'l'lEd aut the
unjustlﬁabl illegal and’ unlawful lmpdgned drder dated 25" 013-2019 which L. not

'_ :ml\; the ulolatlun of the Ap,EA Ceurt judgment but the same ‘wlll else violate the

o fundarnental rlghts ur the appeliants being enshrmed ln the Cdnsthutldn of-

Peklstan, wiit’ serlously affert l:he promotlnn/senldrlty of the app Ilants that

dlrrnrnlnatow appmech of the respnndenls s evident frdm the netlﬁl:atlen dated 2

z2n03-2019, whereby ol:her employees of EA-FATA were nut pseeed in surplus

as placed ancl mﬂrged Into Prnvlnclal

KA1 6 12
Caoatnbhar Pyl
’ )

STED

;r._r '_.i" ". ;I:{l' I
-be placed ln su:plus pddl as per sectlon-5 (a) nf Ehé- Surplus Puol et

&
1 ‘:7":
: SRR s
3 -.' ‘ S o s ; d Z "
' passad in accurdance wlth lew therefcre Is nol: l:enal:le and Nable to I:r_ set aslde':: B
thﬁit thF‘- EPPEIlanta WEre appnlnted ln E}.-FATA Secretarlabm }cont;acr: blesls vlde a

Cedne e R e e R e o e e P

'
Wyt




LR SRS

R ;Z'.._:appﬂllah'ts are rcaqulred tn be Jealt’ wlth in zrr:cnrdance wlth the judgment titledj;'_:-_'-. \ v

e _-'--leka i<han Vs Syed Muzafar (2018, SCMR 332), but the raspondentg daliherateiy"-' |
I .iaﬁﬂ with‘malaﬂﬂa daalaﬂaﬂ tham'suvptus, whleh"ta datniﬁ!antatr te' tie lnEeresLs' ml' e

e =,;'¢a}§eﬂ Addibiial, Adocate Genera, g7 th’é?.?é;épén‘ésiénts;-,hasjt-.réﬁgi

; undef- the. surp\uz. pool pohcy of the guvernment that the apppﬂants were.

o hence they wera adjusted Ih the re!evant cadre of the pruvmciat govarnment, that .

"' ] 3 .

ot u v < . . . .

VL . ', R R . . . Aot . i
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I

e
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] ? PRD Dapartmenu- that declarlng the ,appeilants surplus and Subsequentiy thely <k

‘-

adjustment In varlous dapamﬁants/dlrecturates are. Hlegal whlch however were,-'."t

: requlred W ‘be plaqéd ‘st the §trength Df Establishment. & Admlnistratlon..;. b

dapartment that s’ pe/r jucjgment of-the ngh Cnurt seniurltv/promntions of tha:f-'_‘-. ,

- the" appellants in tarms af monitnw loss as ‘well a5 senlority/prmmntlun, heru:e Lo
o § “ _ ! N
e mterference of thif trlbunal WDLI]EI he warranted In caqe of tha appei{ants; S

. .. ' » ' . \
J ’ v . ..

% }

that tr‘e appallants has- heen treateci Bt par wlth e iaw lr vbgue ie.

.SEI..H ,H(oﬁ the Ctvll Servant Act, 1973 and the surp\u; ptxol pnilcy ot’ the

provinctai government framed thereundar, that pruvisn undar Para 6 af the
G i.):;_-'

, surplus pooi uuﬂcy 5tates that 1n casa the uﬁ’cul:{ff‘rtals decnner to be

: ad]ustzd/absorbﬂd in the ahave manner lrr accurdance with the prlcr’:b,* fised as
pPr hl'- : =entcnty In the Integrated \lst he shali loose the l"acllit\,/rlght of I_
' a'iju tment/abrorpt!un and: wuuld ba required to upt for pre-rnature retirement:
nom. gouemment service, prnvided that if he does not ru'.ﬂl! the requlslte
y e

c,uatlfymg service for pre-mature rnttrnrnent he’ _may be compu\suw rethed from

1

.ervice by the competent authur\ty, hnwever in the Instant case, na afﬂdavlt 1%

- for thcumlng to the effect that the appeltant refused tn be absmhacl/ad]usted

' mintaterlal staff uf ex-FATA Semetanat thereran thny wert. trnated unc!er
ser:tlpn-llta} of e Civli Servant Act 1973 that so far as the lssue Of lncluslun ol’
pusts n BFS t? and above uﬁ arstwh’.la agenw plannlng r.alls, E&D Departmant. .

.mefrged -areas secremrlat Is ccmanned they were piannhg c;adra amployaes,' v

ﬁlnance Dapartment vlde ;

ATA wtth e Provinc:e, the
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5 | ] grugr dal:ad 21- 11-2019 ané‘“ibos 2020”created posrs ln the aclmlnistratlve .;'i

NE S

A depart]'nents ln purSuance of request of establishment depar‘ehénu whlah wa!a*
!---not meart fcr hlue ayed persuns as i5 al\eged In the appe.;t,

e ._‘haa been traa

that 1ha appe‘dants l

tnd ln accordance wi th iaw, hence thetr appnals bemg dew:ld of.

"méri\: m'zy be dismlssed.
' + 1

L

L | l it

Y . ;
Tt i Gy

TRV, N \ :
heard laamad cuunsel for the part!es and hava perused t'he

We have

.'i.‘

i "-Before ambarklng upon tha lssu;a 'm hand lt wauid be nppropr‘.a’ce X ,

_-e:-.pfannffthe' hackdmundﬂes uha Easa.‘ aaarﬁ Faunan :I'ehah n-aaaa, hhp fadara\'.

ggwemmnnt (‘_reated 157 regular pusts for the erstwhl'.e FATA becreral '|aL, agalnq'.. g .

whn:h 117 ernp/yées inctuding the appL.llants‘were anpn\kxted Oh cnntu act hasls ln L

2004 __,,aftEr fuiﬂmng all the codal fnrrnaimr_s Contrac; of "J-..h emp\ayaes was '

. \ ) \ ,p ,'
; \ /‘T \r\""wnewed Frurn t\me tn tume b\; :sumg office, orders and to. thls eﬁec* the ﬂnal C
' e.-.tanslon was eccorded for a furt‘ner per\nd of one year wi'h effe:.t fror‘n 03 11- _
¢ '-,z.DDQ In-the. meanwhﬂe, the rederal gavernmént declded andlissued 1mstn.u:tlons
' datet‘. "gnOB ?.UDB that aH those emp\ove,es worklng on ccntrpc‘c aga‘mst the posts . L
Frorn BP: -1 ta 15 s'nau be reguianzed and dec}s\on bf cabinet would.be apphcab\e -
lo-.contract emplovees wnrklng n ex-FATA ‘Segretariat thrnugh SAFRDN Dﬁu\s\on e
hor reguharlzat‘.on of contre.c‘ appolntments tn respect nr cnntract emp\oyees' .
| NOI’k g, ﬁn FATA ln pursuance of, the dlrectlves, the. mpeuant.. suhm!tte.d
RN ; pitcaﬂons for regu\anzation nf t'ne\r dppointments as per cab\neL decislon, but '
NI ", 5Lch emp]u\«?E‘; were not FEQU'ldI’I ed under t'ne pieas that \nde r'lOtlﬂl:El'-.lDﬂ ddLEG_'; :
o _ S S Ve 2008 and in terms nf the I:entrall\; admln\stered m'na! areas (employaes
. . o status ordar 1‘9,7'1 Pres‘.dent Oder Nn 13 of 19?2) the empln\réas worMng n
R ".":-p.'m, sk, | froin the - appu\nted day, be tha emp‘.oyeus ofithe prcwkncldl
Al - L gcwernrnent on deputaﬁon to 'che Federai Government: wlthqut dE.letatlﬂ
| N IR AT allawance hance_mey gre- fot anfitied tu be regutartzed unc!er t‘n@pq\lcy clads‘;mln
RS R H . N ‘.- R e ' N .. .
1 R B . = gl ey e e T
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DR 67; ' n 2008 thE Dmvlnclal governmen’t prnmulgated |’egularlzauen of servlee

4 ¢

Ar‘t, '.J.DDQ El"ld lI'I. pLIl"SLlEﬂCE, th{. appeliants BDPTDaChEd the dddit\oﬂiﬂ Chllaf' g "

l
Tt :
l

seerel:ary ex-FA FA fer regularlzetien af their Servll:es at:ccr\.inglv, but na . acttnnl

; : % i “was taksn on thelr i‘EquESts hence the appeilan& filed. wrlt petltien No 959/2010
. L | iBF hnﬂtiimlahte‘n of imajn saw'.ua, whtah wni:u;leweﬂ viga juhgmhnt lgb_&d gm_ 1. ; .=E“i L -

. N :
M Ve MR ' L ]
ag L S

LI P S L L

ey

2011 end servlces ef the. appeliants wera regularlzed under the l'FgLilarIzatiun Act:' B

-'-'2009, agair\st which the respendents ﬂled Bl appeal Nc QQ-P/ZDH an the

u‘preme Ceurt remanded the CE“’E te the H‘.gh Ce. 1 'F‘éshawar wlj:h cli = tﬁj"". L

r:-examine the case and lrhe \ert Petttien No géejznm shah be dEemed to be . YR Rl

o  ivige” Judgrnen/t/ deted D'? -11-2013 ln WP Ne 969/2010 and servlees of the

I
g Fﬂel'ldiﬂg Athiree member Uench of the Pashawar High Lourt gecided the \ssue L
i

g ‘_/Q w‘ﬁrepare serv'nce structure s0.3s tu r=gulate~ their permenent empleyment in av:

: . - "' FATA Secreteriat ws-a-ws the:r emeluments premetlens, retlrement benefits and

. .

i
2
i
: i) N o
: % S L appel'am’.s’v@‘ere regu!arlzed and the respendents were glven three menths time to.
; .
S

inter-se senlerlt\,f with further dlrectlens to create 3 tesk rorce o ac'meve the

'abjectwes hlgh\lghted abou;‘ The respendents howeler, deiaved their B

regularizatlon, hence the\,: r‘led COC- ND. 1?8- }2014 ané “!n cempllance, the

5
l.

reseendents submltted order dated 13 06- 2014, whernib\f servu:es of the

appeliants WC.FE regu’.arized v+de nrder date:L 13-06- 2014 wrrh effeu..t from 01- 07-

N "JOGE Bs wel'. as @ t&sk fdrce cemm'.ttee had been cen-'tl-.u'ced 'ny E)t-FATA
aer*retanat wde order dated 14—10 2014 for preparatten ef ser\:ice btl ucture of
eudh empievees and snught tlme far prepanatnen of service ‘ruieq. The appellants

' ac.am filed CM No: 182- P/2016 with IR In coc o' 175 P0L4 I WP No

. %9/2010, whieré the learned Additionai Advocate General alljngwlth depaltmeqLel
l"‘pTESE]’\tBt'NE preduu:ed jetter deted 28- 10 2016, whereh\,r ser\ﬂce ruies fer Lhe \
N I 5ecretarlat cadre employees of Ex-FATA Secretartat had been shown te ‘be - B

i B EE .l Formuleted and “had been sent 'ce seeretery SAFRAN fer a;:{;umm, hence w}dg i

_'I S B Judgment datied 08-09-1015 Secretary SAFRAN was dlrected Le ﬂna!lze \:he:_'

| ahter wltmn one rru:n\:hJ ,hut endems instead o\ deing the neeirui,'. g1 Ij




dec!ared all ‘the 11? employeee Inuud!ng the appeﬂante as surpius vlde.‘-ord:er'r“
dated 25-06-2019,, egalnst whlch the appellants filed ert Petltlon Nn. 3?04-!
. 1; .

PIlBIrB F&Kﬂ!ﬁ!iﬁﬁﬂ IRH.IFHPUSRed ardey Bg' eqh bﬂﬂe“and retelnlng the epp’Eﬂ&' """
f'tn‘ [;E1e Civil Secrel:ariet of establlshment and admlnlshedon depa t i

N L]
AN -3

| slmller cedre of post*of then rest ‘of the ctvll sec:retﬁrlat employees

". " "; ‘.'. 'i..._'t 1 I
Durlng l:he ceurse of hearing, " the" respcndents produced cobles Qf

i o
o, :ndtiﬂcadons dated 19-07 2019 ahd 22- D? 2019 that suc4

F adiuste;i/aheorbed in various departrnents The High Court v!de judgmen: dated

"invoive dee;:\er}i appredation of the vires uf the poﬂcy, whlch heve not ‘been”

. I re:gardlng any metter L-hat could n,et ba legaliv withh'l the ﬁ'ameworlr of the sald

\pollcv, they would’ be Iegeliy bnund by the terms and conditldns of. servlce endin
o vlew of bar’ ccntalned In Art:de '-'12 of the Censtltutldn, hrs ccn.lrt could: not

- e-nbark upon to entertaln the same Needless to menddn and we expect thet

i

o vy ".-

:"'an|: . !

employees had been " '

05- 12-2019 dbserved that after thelr absorpion , now they are regular emplnyeee L
il E al et i wrevingia eevafﬁmeﬂi-ane WBMY R (RN 48 iUIﬁﬂrfﬂF i THRES WA
5 ' purpeseedncludlng their seniarlty and so I'er a$ thelr dther grievancerregardlng L

' " \\/1}\&—14@/ retentlon. In clvll secretartat is concerned, " belng -civik servants It would’

lmpugned in the wr!t ‘petition and ln case the eppeilanm st [eel aggrieved -

K seeplng In vlew the ratio as cnntalned In the judgment trded 'ﬁlcka i(hen and ' _
others Vs Syed Mdzafar Hussaln Shah and or.hers (2018 SCMR 332), the seniorlty
wm.ld be determlned accordingly, hence the petttlon was de’*fared as lnrructdous s

" and was dnsmlssed as such Agalnst the judgment of ngh l..durt the appellants '

”’“‘: ii :‘;I : 1

e I ﬂled CPLA Na' BBUZUZO I the Supreme Ceurt of Paklstan, wh!ch was dlsposed qf . o1 r’
vide Judgment dated 04—08 2020 nn the terms that, the petltleners shou!d |*
o l’ | ! N NS {
B approach the servlce tr!hunal as the issue belng terms: BN’ condlt!on of thelr =~ . R
.1 . LR | N ' l ': . . A 3
. service, ddes fell within the jﬂrlsdsctlen 5, servlce trlbUneI hence the eppeiia LA { 1 ‘
' ﬂled the |nstartt service appeal C
¢ e N
. ) ) . - - ‘:. A 5
' I A ‘6
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Maln concern of the eppellants In the instant sewlce eppeel ls that ln
Ilzrst Iplace; ooclprlnk themrewrplua Is l!ligalp (TN

. o' be 'I.I"En"fE‘.ﬂ'Ed o Establtshment & Admtnlstretton Department of thc pr o\rincial

government lll.e other departments o, Ex~EATN wera rnLrged in their respectlve
i " departmeht ‘T‘helr second Etance ls that hf declarmg them sUrplu:: and thelr

!
;
\
)
1
]

L
T
i

et i aubsequent adju.rtment ln dlrectorates erfected them ln monlton terms as well 85

thelr sentorlty]promotton also aﬁ’ected belng placed at the bcrtorn or the sentorlty
Iine. : " R o -
vy, :‘1. ' 1 i ‘ ) }
G : 10. In vlew of the foregorng expianatlon, In the fi rsr place, It -would he .

app. opri 0. count the dlscrlmlnetow behevtors or the 1éepondems wlth the-

\ /J \,.w ,nl-pﬁllants, due to whlch the appeilants spent almost twelve yeers ‘in protracted

Iitlgotion rlght From 2008 il date The appellants were appointed an contract

trerls e’rter fulfllling all.the codal Formalldes by FATA Secretariat odmihlstraLlon . '

» wirig but thelr services werg r,lot regularfzed wherees slmttarly appotnted persons

hy the same ofﬂce wtth the sarie terms and condltions vlde eppolntment., orders
S .:latr:d Q8- 10 ?{104 were regularlzed vide order dated 04 04 "009 Simlldrty a

, batch of another 23 persons ‘apppinted on contrec. were regulerlved vide order

dated 04»09 ZDOQ and still' a batch of another 28 persons were regulerlzed v'.de '

i

order dated 17 03-2008; hence the appeﬂants wcre dlscrtmtnuted In .egularlzadol'\

e e | .
" of ‘herr 5ervices wlthout any valid reason In order to‘regutatt_e thel serv!ces, the .

.. appel\ants repeatedly requested tjre respondents (a consldﬂr them at’ par with

those, who werg' regularted and fi nallv they 5ul:rmlttec'! appitcat'.ons r-

-

s Bt YTt

-

-1-p°5§"” admlnlstretion dEPartmenl: Ex-FATA hence thelr sercheo Wﬁ‘?ﬁ rE'.quIred SO

X . . . |_. .
i.llI‘-I b

lmp\ementatton of the decision” dated 29-08- 2005 of the rederaf govemmert,ﬂ_’_.-,"‘-' =

where by all those empioyces worklng In FATA on conrract were ordered to Be o e

presioentlal order as dlscussed ahove they “are: ernrrovees of provlncal"" '

| dtaﬁ%;**fb"ﬁﬁTEﬁTE S e

rpgular!zed but thelr requests were ded ned under the tiea that by- vlrtue of il ‘




henr.e rhey cannot be! reg;.ilarl eo the facl: h

B emoloyee of' pravinctal governmenl. and were appolnta'd by admlnlstratlon

|
i
i
|

_ ...upreme Court rernanded thelr case: to ngh Court to examlhe rhls ason.ct as well

4'"' |-'_i"|'1 i ;.'I'-II’.'I | ! i,!.',j,'

owever rema!h rhat they were Inot

' I l‘l. ' ‘.':TI

deparl:menl: of Ex- FATA Secretarlat hut due o malaﬂde of the respondents thef

“ware repnateclly refusL \

« ow,

d regularlzal:lon. which however was not wfarranted in Lne

- meanwhlle, the plovlnclal government prornulgated Regulerl..atlon Act, ZDUEJ by o

virtue of whlch all the contrect ernployees were regularized but the: appellant

v-rere, agaln rafeae;l regelarl-tlenl Bt wihh no pl,‘ §l5

auelbla reaaomlhanle khev wWara -
agaln dlscrln'ilnateci and oompelllng Lhem l:o fife ert Petll:lon 1n F'eshawar ngh

Court,: chh wa.. aliowed vlde ]udgment datccl 30 11 2011 wlthoul: anf debate,

. as the resporldenl‘s had already declarecL I:hem as provlnclal employees and there i |

was no reason whatsoever to. refuse 5uch regularlzation, but the respondent

lnstead of thely regularlzatlon, ﬂled CPLA ln the E.uprer.-:= Cou:t of- Paklstan '

P egalwr—h@on, which' agaln was. an acl: of olscrlmlna’rlon arid molaﬁde, _
/

Wi 1ere th=- respondents had taken a-ples rhot the ngh Lomt' had allowed
ru;ularlzatlon under the regularizatlon Act 2008 ° but did’_ nol: discuss thelr .

reguierlzatlon under l;he pollr:.y of Federal, Government lald. down ln the ol'ﬁce

R

.rnernorandurn Issued ‘oy ‘the cabinet secretary on 29-08—,_008 dlrecting '-.he

fl
I
il
. :
/. ;-.. ' '-."' ‘i ‘
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'I: A three member bench of ngh Court haard the argument whore thf-

-._ UIB 2008 and the appellants. ere declare

"'_Ilegulanzaaron of ervll:es of contractual ernployees WDrk‘lr‘lg iin FAl‘A hence the

S respgndents "ook ) u turn and agreed to l:he polnt t"nat the aypellants had been.-‘j,’ '

h dlsc lmlnaled and they will be regularlzed but sought tlme for creahon or posts' S

- ".and to dr,aw eervlr:e structure far there and othier employees ‘zo regulatﬂ the o

permanent employment The three member bench of the ngh G ourl. hac! tal\enlo_ Lo

' serlous vlew nf the unessentlal teohnlcalltles to hlot:k the way' of the apoellant-!s;,;‘ e

g

.' "w'ho ton, are entltleti o the same: re'lle: and advlsed the' re'sl-'ﬂimﬂen-s:'lih‘Jt e




8l

becreta—lat and not of the provlnclal govemment In 3 manner the appe“anl:s yul

_were wrongly refused theLr rlght of regularlzatlon under th Federal Government

N -
+ '

T FD”'!W w\hldh was qn““ﬁd“’ bY e Nﬂpﬂﬂdﬂnt& bnfore lthlee member’e Gafiah, s

IR hut the appellpnts suffered for yeard for a slngle wrong refusal of the
L respondents who' pT

b the matter on the back burner and on the ground of sheer

technlcalltles thwarted the process desplte the- repeated dlrectlon of 'the federal
RN " erwarnmm ni wim a6t mu sueamini Bf {ha estina nﬁmw. eanlaiu af ihe

- e =

appellants Were very unwllllngly regularl,.ed In 2014 wlth effery- frorn 2008 and’ '

that toq after contempt of court proceedings. Judgment of the three rnernber

bench ls very ‘dear and hy vlrtue of’ such judgment the respondents were
rnaurrea rﬁ i‘ﬁﬁdlﬁﬂiﬁ YRR ln He ﬂrsl plehn and 723 owrl tnem aé thelr own

e‘nployees borne nrthe strength of establlshment and adrnlnlstratlon d‘epartment

ecretarlat but step-motherly behavlor of the recpondenta :;ontlnued

unabated as nelther posts ware created for l:hern nor servlce rules were rrarned

for them as ware commltted b\f ‘the respondents before the l-llgh lert and 5ud1 : B

' cornrnltrnents aré part of, the judgment dated’ 07- 11 201’ of Pe:.hawar High

C.ourt In the wake of ~25th Constih.ltlonal amendments and L‘lpon rnerger of FATA._ :

g : Secretadat lnto Provlnclal Secretanat all the departmenbs' alongwlth staff were- co 1

L g ‘-: . merged lnto provlndal depar‘l:rnenrs Placed on recorcl 18 notlﬁlcatlon dated 08-01- - . T

2019 wt-ere P&D Department of FATA Secreterlat was handed over to provlnt:'ia .o

PELD DEpartment and law. & order departrnent rnerged lnto Home Departmen: L

o S ulde notlﬁcatlon dated 16 01-2019, Flnance dep‘ertment merged \lnto prdvlncl l._",'

. -
o Lt e e

Flnance department vtde notlﬁcatlon dated 2-‘-\-0;-2019 educatlon department{-"‘-. o

- ulde order dated 24 01 2{}19 and slmllarly all, other dnpartrnent llke Zakat & Usher

J T

Deparl:ment Pupulatlun Welfare Department Industrles, Technltal Educatlon,':

Mlnerals, Road & Infrastrucn.lre. Agrlcull:u'" :
H O e Lo

Y

—ﬂ i ’
el g T others were merged lnto respectlue Provln\:lal Departments,"ol.it th

' belng emplovees of the admlnlst:atlon department of ex-F.ﬂ,ﬁ'A were not merg d B

A o B lnto Provlnclal Establlshment & Admlstratlen Deptlrtment; rather they were ’
o L 4 . E}STED ‘

ATTRSTEG
& ATTESTER
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|
ne reason for clec\ar'lng the appenants as surplué as tDtu'l err.ngth el" HA‘FA

: Secretarsat fram BP$ ~1 to 21 were, 56983 uf the clv'.l edrninlstratign agalnst whlgh R
, ' B

emph:.ye es o pruvlnclal gevemment defun{:t FATA 0c, emp!nyecae appointed Lw
FATA “f.;retariat, 'l'me d‘rectorates and autencmous, bodies Jetc1 \;uere inc'.udeci

'_ amonget whtch the number ef 117 ernpioyees lnciuding \.he appeﬂants were1
" granted amnur't of Re. 255065.00 mmlon foi smoeth txens\hon of the amp'.uyees sl

wett as departments td prnvinc‘.al depart’mants anﬂ to this effect @ summery

e e'ahrnu:te;\ by the pmvlnclal governrnent to the Federal Governrnent, wh\ch

' asked to ensure Qayment of selarles and oti'aer ohugatury expensas, lnciudlng

term‘t 131 beneﬁta CH well of the empicwees agalnst the reguiar sanr:tlened 56983 ‘

e 3t

e1st\n.h1‘.e FATA Whu:h shnWs that the appel\ants were alsa wurklng 1ga'msﬂ

sanctlnped pusts “and- they were requured

es\'ﬁb‘llshment and ,admlnistratinn depa1tment of. prevlnciai gevernmen’c, but té

| .thelr utter d;smav, the\; were declared as surp!us lnsplte nf the fact t'nat t‘ney

we—e pested aga'mst 5anctic‘.ned\pusr5 ancl declar\ng t‘nem 5urp'|us, was no mor]e

meleﬂde of the: respaﬁdents. pather d\s:rirnlnatr,w hehavlur pf ke

) respundents can
-'

d'ated 11- UE 7020 Wn adm\nistratwe departrnentﬁ \e Flnance, hnme, ﬂ_ocal

Health, Envlronment 'infarmatlon, Agr‘.cu‘.ture, Irrlgat\nn,

-»and Educatinn Departments fur adjustment--‘-"lof the
ppellante were d\scr\ n'.‘.nat

.-_deea'rt’ments of' ex—FATA but here aga\n the 3

,'po;-,{ was r.reaﬁed -fof r\-:hem 'm -Estabﬁshment-l&-_Adrnmlstratlcn Deper’cman i

| they were dec\ared surplus and later on

whicht was detr'.menm'. to thelr rlghts in terms n} mene\:aw beneﬂts,

| ;‘ allowances adm‘.ssib\e to them 1n the'.r new p\aces of adjusimedt

=

_El';e one adm‘.ss'.b\e in chvll _secretar :

A'ITG:.

A‘?‘TESTEE

Was - eceepted end vide nqtiﬁcahon dated 09 04-2019 provlnclal gnvernrr‘lent wes!

to be smouth!v merged with the!, g

he seen, when a total of 235 pnsts were creaLed vde erd r .

/._ \_.

LA wn Pl

\

nests bt‘ he’é/i.ms\:rat\ve departrnentslattached dtrectura;esfﬂald fermauons 0; ,

Mlnerel . -

staff uf Lhe respec\:\ve i

were' adjusted o ver\ous dlrecterat_., DY
as the .
,were lass than -

' Moreover thelr senlerity wes E'IED affected i

e T et

-
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Pe“f’”t aPDO'unted as Assistadt ls st working as Asslstant \n 20‘?2, are the
l . L}

ta;.tors, whlch cahnot be Ignored and wh\ch shows that \njust'.ce has he.e.n ﬁone tcu

- 'he appellath Needlass to rmamtlam t‘hnn 121 Faﬁﬁﬁﬁﬂﬁﬁﬂi fﬁﬂﬁ&f iﬁ @Hﬁru&slﬂhu hes

the Surplu., Pl Pahcy -2001 did not appw to the appenants s‘.nce the same was .
spec%ﬂcaﬂf made and meant for dealing with. the transition nt dl.strlct system and.
equ'.tant re—structuring of governmental ol‘ﬂces under the ciavolubun of pnwers

Prmm prmlnmal Lm laeah @ﬁWFHﬁiEHhi nii buhﬁ;vhha appalianlﬁ ﬁerylca in erstwhne,

FATA Secretar\at (ncw marged area secretarlat} had .no nedn us whaﬂoeven wlth

‘the same, as nelther any department was abntlahed nor any post hence the

surpius B 't’”ollcv appl_led on them was tutauy me.gal Moreuver the, cuncerned i E

t]
rned qounsel for the appeliants h'ad aﬂdet\ td ﬂwalr'mtaaﬂaa“hy Eﬁﬂﬁmﬂm hhn‘iru

the su?rerne court of Pak'.stan 'm thair

1‘ '+ cases I ilurnng fo:ums and to thrs effect,
z. ‘case- lp civil peti’ddn No BBI[ZDZI} had also notlcad that the petit‘.cnﬂrs benng
: : v l pursulr. *her remady bafore tha wrong “forum, had wasted mur.h of their time | _
' and tne serv'.ce ‘Tr'.buna'. 5hal\ jusuw and sympatl-la'd:aﬂy cunslder the questicn cf v " :

de\ay in acccrdance with Iaw Tc thls c!‘fm:t we feelt hat the de'.av m:n:urred due to .

astage of time hefore' Wrong forums but the appenants cunt‘muous\v cnntested

thelr case wlthout any- break For gett‘.ng justlce We fe

d on: merit and_ iere -,.,terhnk;‘aut\gs

at-cases. s'mauld be:cunsidere
'nrn\tat\on shal'n not debir: the appe‘.\ants from the rlghts accrued @ them 1n thb
trcmg case on' meri‘ hence we: are \r\cllned tc:

mstant case, the. appenants has as

condone the dela\,' atcuwed due te the reason meﬁtluned above. S

LY V\}e are uf the ccnsldered op‘mlon tha
ey weré employeas of admlnlstratlon dapartment of

_ .n accnrdanre wlth law,. as th
ha raspondents ln their cqmn.ent

the eﬂ-FATA and suc’n sL‘ance. was accpted by t

tthe appei\ants has not been trestad

at! 11,11

el ‘L'nat thelr case W ..l -

a\raadv spa‘ded b';f the reSpondeh\‘s due to shaer technlcai'.tles andf w‘.thcut ;

T e

g

By ol

—y e
T

T
T ST

TEeT




1
L7

. '.\ |"_'II

1

) c:n thls seore alone the lrnpugned grder is: liable td be sef aside. The ;drreqt

. CDUI’!:E wauld have heen tn create the same number nf .vacancles in Lhelr _

e O & T

suhrnitted to the ngh Cdurt and the ngh Court vlde judgment dated 07-11- 2013
declared them ch servants and empluvees of admlr*lstratldn depa:tment of ex-

‘FATA. Sacratarist an regulerl!ad mum uwvmai ﬁﬂﬂlﬁﬁi‘; saﬁsﬁeﬁiﬂ PaRi, HARAIN

th-=y were declared surpius, 'They werg dlscrlrninated by not transrerrlng thelr
services to the establishment” and admln!stratlon depertment of \prdvlnc\al

gduerr'ment dn the analogy of nther empldyees trensferred {0 then respect!ve

Uepartments 1n prd\nnciel gdve:nment and ip case’ of nom- avallability df pdst '

Pmanee deperti‘nent was requlred tb create posts t‘r‘ Establlshmant EL

Admlmstratdn Department on the analdgy of . creatlon of posts ln dther

Ac.m‘r.lstraf:lve Depertments as the Federal deernrnent had granted an‘smunt of

118A F 3 h hbiﬂ? ilirinqhhl’a‘f seeaa pem Innluﬁinn,kha enm wf hhn

. appe'lants and’ dec!adng them 5UrpIUS was untawful and based on maief“ de and .

k

rﬂspemve departrnentle. Estahllshment & Adrnlnlstretlve Départment and l:o

pDEt them in their dwn departrnent Bnd issues of thelr senidrltwprnmatlon W s

_'f-ﬁr'l.a‘!\,r aﬁ:er getdng regu\arized they were stlll deprived df the service
stmcture[rules and creetion o pusts despite the repeated dlrEEtlons uf t'ne t‘hree'
‘npmber bench df Peshawar High Cdurt In ite judgment Liated 07- 11 2013 passed . ‘
In Writ Petit!cm No 969/2010 The same ‘'directions has stl'.l noL. been lmp!emented
| and ’the matter was made worse when 1mpugned drder of piaclng them in surplus

pddl wes passed whic'n directly- af-ected their’® senidrlty and the future career of

the appeuants after puttlng ln 18 vears “of servlce and half of thetr servlce has

i already.been wa.sted in lttigatmn.

o ' ATTETED\
’ !.\.h\'lu.: "nl iy

CBervide T Ih...,. ol
' "'-u-lu »iania

KITECTED

| :raaqi.l fred ke e settled In accerdance wll:h the prevail.lng Iaw and ru'.e

'dppel'.ants In. the sense that efter centestlng fdr ldnger fdr t]-;eir regularlzatidn and ' N

2 we hwe observed that grave 1n]U5|.'lCE has been meted dut te the
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' Leamed counsel for the’ appellant present Mr. MUh A ‘ eal

14.01.2022 . ; mad' A
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L ! qettr ndaltlenal ndveeate Genaral t'er re.saendants mesant.r"\g % e
l‘éard and record perused e : y . . :' o |
| " -Vide oUr detalled judgment of today, passed an servlce apLeaI' all i
bearlng Ne. 1227/2020 titied Hanlf-ur-REhman Versus Governrnen‘l -of"‘ |
Khyber Pakhtunkhwa through its Chlef Secretary at. Cvil Ser.ret.;rlat ! "fl,' F
Peshawar and others" the lnstant 5ervlce appeal Is accepted The :“;g
:mpugned order dated 25 06 2819 ls set aslde wlth dlrectlon tlolthe,' S Al
respondan;q ltr,r ad;ust the appellant ln hls resoectlve. qspaTTfT '.._.-. E_
Establ!shrnent & Admlnlstratlon Department Khyber Pakhtunkhwa Bgaknsty: A
- hls re.specbve posts and ln case of non-availabillty of posts;—.the;sam 3 - ;
created for the appellant én the same rnaoner, ‘a5 werd! creaLed for: other _ N
Admlnlstratlve Departments vlde F‘lnanr.e Del)arcment noﬁﬁcatlon dated :
. 11—06 2020 WUpon., hls ad;ustment in hls resoeciive departrnent the '_:
g Iappellant Is held entitied ‘o al consequentlal beneﬁls 'ﬂ're lssue of Rl . 3
I , 'j senloritwpromotlon shall be dealt with n accordance wlth the provlslons L ‘
|’ . cr_‘,ntalned In Civi Servant Act 1973 and l(hyher Pakhtunkhwa Government S .-:
‘ ' Servants (Appolntment Promotion & Transfer) Rules, 1989, particularly - .
o }I'.:'-Z Sectlon -17(3) of Khy'oer Pakhtunkhwa Government Servants (Appolntment .
'.'_ Prornotlon &Transfer) Rules, 1989, Needless to menﬂon and is expected ' :
\ -‘.!" o that ll'l vlew of the rado as. contalned n the judgment otled “Tikka Khan‘ .-
E ot ad others Vs Syed Muzafar Hussaln Shah and others (7018 SCMR 332), e '
L | ’ the senlorlty woﬂld be datermlned accordlnglv Fartles l‘al'e left 6 bear'._'_ L
+ f‘-"’:-;;- ; Z'- thelr own costs, Flle be conslgned to. recordroom. ' ' ‘fil._f
Al ' '"" :% § : -j o S tol'be- ' |
i P (AMMADTSULTAN TAREENY® (m —UR-REHMAN WAZIR) |
] 3 CHAIRMAN i - \MEMBER (8) -1, y
- i |
CoL e B B
ﬁ‘i‘reoren SRS
S 4 |
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N created ‘for

s ',_T_rnz .sfer) Rules,

" __.;'Hussaln Shah an:l others (2(118 SCMR 332), tha semurity would be determin:.d

17(3) cn‘ 1(hyber PakhtunkhWa Govsmrnant Servants (Appnlntment Promatlon ;

1989 Need!Ess to MEntmn and is expez:ted that ln vlew of t i

dn as contarned ln the judgment tltied 'I'Ilcka Khan and other=¢ Vs Syed.Muzaf_

;'-_.'-'-'accurdlngiw. Partles are left o hear thelr own t:cm::. Fila be conslgnec} to recnt'q.'_' -.'"

(ATIQ ~UR- REHMA‘G WALIR)
o MEMQER (p

A - '}‘
: | -’. - ) ' : 3 - I o
et Ay '-\tm eres
) [P asn TR wd Ap H\.n
Huve v ) L—-—

ol 1t e oot ,.__..-»——-——"" '
s T e i
51130 camsaemrt o

N -L.- oo ‘--“; 2., ~—
B 'r.. ‘. lntl ll-.—u-"'""—' ":

'-'.."'." o, "**E

e ..---'—""

. .

K

J
PR
&'ﬂ,m ull)u.iwu)'ulf.pm;,._.-‘ —

RFTESTED

teladan .

A
. ’ _J.IL ','J
, \ . . ‘\ e P i
-, R ._' .‘.»-\. 1@ _' I s 'i'._'. I st ".'. -"1
= ) N . LY T [P Ch e -J . i
A \."". N _; % "-; ;T "'-I b ‘ I i' ‘."!I.l
Vi Wi e ik il b . o
. .‘_’ “!nuldléw::m‘--* thte oegolng dlscussian, thla lns’cant: appeal Eiungwlth"'"
cc:nnected= ervl ; ‘
o i ce appeq@ jﬁ_“ICCEPtEd“mBJ[ﬂDUQH?q erder dated "5 06 2019._Is’
se'f: aslde. w‘th dlréttfun tc the respunt:lents to adszst the appe[!ants in Lherr
_re_spectfve department je. Estabhshment & Admlnistratlon Department Khyber
lchuunkhwa agahwt I:he]r respectlve posts and In case clr ncm abaﬂahillt\; of

b {.‘v! LT ..‘ .
Stb the Sanme. shall be created for‘tha appeiiants of. tha samig’ manner, as wér_e, R

cthar Admln]stratlve Denartments 'vldaf Flnance Dapartrnc'

nt .o
LW Tk e
. aineéb’ieml clated 11-06 12020 Upon thelr adjustrnent e thew regr_\EcHUé
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clapartment -.hey are heid entitied tor ali cnnsequentlal beneﬂts The tssue of l:‘1=|r .
‘.s_en!orlty/prcmctlon shali be dealt‘ thh 1A accbrdance ‘with . the pmvlslnnsl ‘
bantalned -, Civu Sarvant Act 1973 and Khyber Pa[(htunkhwa GcMem et

| _SE wants Pibpointment, Pramot!on & Transfer) Rules, 1%5, partlculariy SecrEqn-.
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BEFORE THE
,:?_HONORABLE KHYBER PAKHTUNKHWA SERVICE
i ~ TRIBUNAL
In Re:
Execution Petition No. /2023

inHarvier Appeai NA, 1aa7/2020
Decided on: 14. 01, 2022

JAVER KR 8/6 Gaid Réliman R/'e Giilghafoor Banda; Post
Office Koper, Tehsil Dargay, District Malakand.

(PETITIONER)

Versus

pd

The Goverriment of Khyber Pakhtunkhwa thmugh Chief
 Secretary, Civil Secretariat, Peshawar.

2. The Government of KPthrough Secretary Establishment,
Establishment & Administration Department Civil Secretariat,
Peshawar,

. 3. The Government of KPthrough Secretary Finance, Finance, |
Finance department at Civil Secretariat Peshawar. |

4. The Government of KPthrough Additional Chief Secretary
| Merged Areas, Office at Warsak Road, Peshawar.

(ResPQndents)

- EXECUTION PETITION TO GIVE EFFECT & TMPLEMENT

THE _TUDGMENT OF THIS HONQURABLE TRIBUNAL

| . DATED 14-01-2022, U'PON THE EXECUTION PETTT IONER.

' Respectfully Sheweth,

 That the petitioner earnestly craves the permissio:i of the Honorable
- Sc—:rvme Tribunal to submit as under:

1. THAT the petitioner was appointed as a Naib Qas1d ('BPS -01) against the
vacant post vide notification dated 11-11- 2010.

RTTECTE!
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5.

Copy of appoinfment _q;r__d“er is Annexure-A.

That along with the petitioner a total number of 117 employees :

appointed by erstwhile FATA Secretariat were declared as surplus
and placed them* -in “surplus pool of Establishment &
Affninistiative Pepartnent vide order dated 25:06:2019; and for

their further adjustment/placement w.e.f01-07-2019 by virtue of

which. the civil servants were adjusted in the Surplus pool of

Establishment Department and Administration Department.

Sopy of Notification dated 25:06-2019 is Annexure-B

That the District Bducation Officer (male) Malakand Batkhela issued an

office order dated 18-03-2020 for adjustment of surplus staff of erstwhile
FATA Secretariat and the services of the petitioner were placed for
further adjustment against the vacant post of Attnndant (BPS-03) as per

o surplus pool palicy.
‘Capy af Office order dated 18- 03 2020 is Annex-C

That on 23- 11-2[}20 another office order was issued by the District
Education Officer- (male) Malakand Batkhela whereby the petitioner was
transferred to the'school on their own pay and scale.

Copy of office order dated 23-01-2020 is Annex-D

That la.n appeal was filed in this regard, before the Honou_rable.
Service Tribunal and the same was heard on 14-01-2022. The said

appeal was acceépted, and suhsequently, the mlpugned notl.flcatlon
dated’ 25-06:2019 ‘was set-aside, and directions were given to

respondent i.e the coricerned authorities, to ad]ust the appellants to’

their respective departments

- Copy of the Sarvme Appeal No. 1227/ 2020is Annex-E

. That along with the aforementioned dixei:tions, the Honourable

Service Tribunal rendered that upon ad]ustment to their respective

department, the appellants would be entitled all consequential |

benefits. Moreover, that the issue of seniority/promotion would be
dealt within accordance with the provisions contained in Civil

- Servants (appmntment promotion and. Transfer) Rules-1989, and in
‘the view of the ratio as contained in the judgment htled Tikka Kahn

& othervs Syed Muza.far Hussain Shah & others (2018 S 332 )

. the seniority would be determined accordingly.

That the Honoiirable Tribunal rendered its judgn‘*lent dated 14-01-
2022, but after the lapse of about three months, the respondent did
not miplement the judgment dated 14-01- 2[]2.. ‘of this Honourable
Tribunal. '

.. Copy of the judigment dated 14-01-2022 has been Annex-F

That due to the inaction of the respondents -l:'o'comply with the

directions of the Honourable Service Tribunal, post lapse of 3. |

months, an excution petition no. 250 of 2022 was filed in this
regard, and the same was decided affirmative. '

pTEs?t @0
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That the ]udgment dated 14-01-2022 rendered by the Flonourable

+ Service Tribunal is also applicable on those civil servarits who were

" Service should be treated as judements in 1em and rio

10.

11.

not a part of the said appeal, because judgments of the Honourable

personam. Reference can be given to the relevant porhoﬁ of
judgment r_'1l:ed9023 SCMR 8, produced herein below

“The learnett Atlditionad AQy IPK argued thisy in the order of the
KP Service Tribunal passed in Appeals Nos. 1452/2019 and
248/2020, reliance was placed on the arder passed by the learned
Peshawar High Court in Writ Petition No. 3162-FP/ 2019, which was

‘simply dismissed with the abservations that the writ petition was

not maintainable under Article 212 of the Constitution, hence the
reference was immaterial: In this regard; we are of the firm view
that if a learned Tribunal decides any question of law by dint of its
judgment, the said judgment is always treated as being in rem, and
not in personam. [f in two judgments delivered in the service
appeals the reference of the Peshawar High Court judgment has
been cited, it does not act to washout the eEEeg:"t of the judgments

rendered in the other service appeals which have the effect of a-

judgment in rem. In the case of Hameed Akhtar Niazi v. The
Secretary, Establishment Division, Government of Pakistan and
athers (1996 SCMR 1185), this Court, while remanding the case to
the Tribunal clearly observed that if the Tribunal or this Court
decidﬁs a point of law relating to the termis of service of a civil
servant which covers not only the case of the civil servant who
litigated, but also of other civil servants, who may have not taken

any legal proceedings, in such a case, the dictates of justice and’
-rules of good governance demand that the benefit of the above

judgment be extended to other civil servants, who-may not be
parties ‘to the above litigation, instead of compelling them to
approach the Tribunal or any other legal forum.”

Thatrelying upon the judgment of the Honcurable Supreme Court,
the execution petioner would also be subject to the judgment
dated 14-07-2021 rendered by the Honourable Service Tribunal,
since the above mentioned judgment of the Supreme Court would
be applicable on all Courts sub-ordinate to it. Reference can be
given to Article 189 of the Constitution of Pakistan, 1973, for eagy
reference, produced herein below:

“Decisions of Supreme Court binding on other Courts

189. Any decisin of the Supreme Court shall, to the extent that it
decides a quesnon of Jaw or is based upon or enunciates a principle
of law, be binding on all other courts in Pakistan.”

That the judgment of the Honourable Service tribunal cited 2023
SCMR 8, whereby, the essence of Article 212 of the Constitution of
Pakistan, 1973, was fulfilled, by abserving that any question of law

ATTESTED
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. ‘decided by the Serwce Tnbunal shall be tredted’ ag Iudgment in
. . -'rem,and not in persanam In erder, to give force to the judgment of

the Supreme Cou.rt the execution petitioner may also be subjected
to_the ]udgment rendered by the Honourable Service Tribunal.
Reference can be given to Article 190 of the Constitution of

Pakistan; 1973, for easy referénce, produced herein below:
H Actlon in ald of Bupreme Eourt

190.Al1 execuuve and judicial authorities throughout Pakistan shall
act in aid of the Supreme Court.”

That keeping in view the above. facts the petitioner filed a
departmental appeal for adjustment in civil secretariat as . per
service Fribunal judgment dated 14-81-28%9 but to no avail.

Copy of Representation is Annex-G

"13. That the execution petitioner now approaches this- Honorable-

Tribunal for directions to implement the judgment dated 14.01.2022
in the larger interest of justice and fair play.

Prayer:

It is therefore most humbly pray.ed that on the acceptz;mce. of this

. petition, may it please this honorable tribunal to so kindly direct the

implementation of'"'juglgment dated 14.01.2022inService Appeal No.
1227/2022 titled: Hanif Ur Rehman Vs. Government of Khyber
Pakhtunkhwa throu gh Chief Secretary on the Execution Petitioner, any
other relief that this Honorable Tribunal may deem appropriate in the
citcumstances of th{é case may also be given,

Execution Petitioner
Through
(AL GOHAR DURRANI)
Advocate High Court
0332-9297427

khanehegohar@vahoo com |
SHAH | DURRANI | KHATTAK
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- HONORABLE KHYBER PAKHTUNKHWA SERVICE

| AFEIDAVITOf, - S o

“lam personﬁiy conversant with the facts and circuinstances of the case as
‘_ \ contained therein and the facts and cu‘cumstances mentoned in the
- _‘.endosed writ petition are true and correct to the best of my knowledge '
‘ and belief, -

| Identified by:

| ALIGOHAR DURRANI
. Advocate High Court

BEFORETI—IE

TRIBUNAL

| . I:nRe
" Bxecutioh PeuuonNo e ] 2023
* InService Appeal No. 1227/2020
| - Decided on: 14. _01.'2(5_22'
| | - ]Iaved Khan
- Ve.r_sus..

‘The Government of Khyber Pakhtunkhwa and others

v
v

' Koper, Tehsil Dar,c,rav, District Malakand do hereby solemnly declare and
~ affirm on oa

| Vi
Deponent P M/:/

CNICH# /g %o %’ 5z ?”f N

i
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9”' Iuly 2024 K'llml Alshad Kh‘]n, Clhurmdn. Lem

“Mutazem Shah ¥

ned COUI’]bEI For tho

: pumoner p]'eslent.l Ml l\/iuh'unmad Jan Dlstn‘ct Atmmcy fo: 121e

~ f'aspon‘dent‘s }31"&3‘311 t'.l i
The mattel h"lS been zecewed ﬂom the Slngle Bench of Ms

T‘alecha Paul, learned Membe: (Executwe) Speclal SB of‘ the

! '.ll l . .

rmdensrgned (Chauman) was const:tuted

3. Thls appllcauon 1§ f01 lmplementatlon of Juclgment daled'

14, 0] 2022 passed in Sewuce Appcal No 1927/2020 tltled “Ha nf

Ur .\ehman Vs Govalnment of I('.J'lybc.x Pﬂlchtunlmwa" wharem, thes
oetrtloner was not party. The !eau:led counsel mfomwd 1I'1a1 the
peuuoner has il ed dcpaltmenml appeal Smce the petmonm hhas
himself snnu]tanecusly resor ted to the plDVlSlOI]S of .Sectlcm 4 ;lf _
Lhe Khybet Palchtunlchwa Serwce Tubunal Act, ]974 thelefow Iel
hlm file Semce Appeal before thts Tubunai Dis posc,d of Conmgn

4, P; anazmced in open C‘owt ar Peshm var wwa‘er my J-zcmd cmd _.

Sea/ of ffve T)'zbuna/ on fhzs 9”’ a’av a}’ Jufy, 2024

Chauman

- y | N ']fl "
" Date of Presentation of Anr's ///7/ 7 |
Numbcr of Wcﬁ’gﬂ%{, .

Copying Fee - ’7/- . '-

" Urgedt ——ee—

Tnmt--—-—-—w'_' ./'{J/_/, :

é:\ ‘T‘ %,—_@

J
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‘. -' l'he Chigl Secretary, ' 5
' '(hyber Pakhtunkhwa, F‘ﬂshawar - \\:5.1 ¥

Isuhiebh |.: :l- % .- 2 & - 2 ot 1 AR . S35t SR Hrd s I
,JUDGEMENT DATED 14.01, 2022
ii"espactaci Sn : - oo :

I 1

|

Slt fs staled with great reuerence thal in pursuance of Intenrﬁhon und '
mmger of erstwhﬂe FATA with pruwnce “af - I(hybar palchtunkhwa I, the undersngned

besides cthers was’ demlare as "Surp!us by the Eslabllshmenl ang’ Admlniqtratian
Bepartme-nt i Regu!qtlon Wing) Khyber pakhlunkhwa vide Notification - No. 8O

(O& }!E&AD:'} 182018 dalt..d 25.0G, 2019 | was adjusled in the o‘i‘ce of ‘District
' Ec.ur;a_t!_r:m O[ﬂr;er (Male) Malakand at Batkhela ’
'2. . oDr"ﬁF of lhe officials filgd case in !he court and Ihp honble mrwrr -
triuna, .<hybe.r pakhlunkhwa passad 8 judgmenl dalpc! 4. 01 20?" {mrl sel aside 1h:-3

ehoma aurplna Ntnnflclllmu BREFRINE pm & 1hg- |u1clﬁn‘,1ﬂn‘| i rhpr\hriitmad me e
{Page 14 of |hr= Iudgment]

"r'll view of the foregoing dlSCUS‘MOH, the instant appeals a!onrj with |\connected
service appﬂal mf* r}cwpted Th& impugned arder dated 25.06. 2018 i .ser aside
with dfrec.':fun to the respondenr to odfust che appeHants in the!r rﬂcpr’ct!ve
: 'dauarcment ite Fstabhshmsnc & administration Departingitt, I hyber
prrkhclmhh' va against thelr respective post and in case of non-availohility of
poscs, the same shall be jreatedfar the appellants, on the same manner, as were
Freatcd far other administrative departments vide finance ch.-pnrtmenr

' atifT catfon dated 11.06.2020..

A}

[n pursuance of the abovc. }udgment, I am entltiad to be adiusted in’
.uil secretarlat. Khyber F’akhtunlchwa Peshawar,
iE ﬁbove in view, it-{s humbly requested to kindly Issue my. ad]ustment

,prger in civil secretarlat [(hyber palchtun!chwa as per judgm&:m of the service
triFunal dated 14 01, 2022 please

v urs'fa{th'-,uy.

j
a4 b
_ Javed khan . i
. .7 Lab  attendant DHS o
| Lo | Kharki ~ Dhen  Sakhakot .
— ' D.E;b_ Mala Office : °
Matakand al Bat' peia. - o
~ Moblle No, 0344-8181008
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e ‘ GOVERNMENT OF KHYBER PAKHTUNKHWA
& "«E ESTABLISHMENT & ADMINISTRATION
Girid DEPARTMENT 7

N (ESTABUISHMENT WING) '
No. SOE-TII (E&AD)1-3/201‘3/Ersb~hile FATA
Dated Peshawar the July 19, 2019
To
 The Deputy Commissioner,
Malakand.
Subject:- , ADJUSTMENT OF SURPLUS STAFF OF BRSTWHELE BATA
SECRETARIAT.
Dear Sir, ) ,
1 am directed to refer to the subject noted above and to state that 117

BPS-01 to BPS-16 of Erstwhile FATA Secretariat

are declared as surplus and notifled vide Establishment Department Notification

No.SO(O&M)/E&AD/3-18/2019 dated 25-06-2019 (copy enclosed). As per Surplus Pool .
Policy notification dated 14-06-2007(copy enclosed), services of the following

Employees of Erstwhile FATA Secretartat having domicile of District Malakand are placed.
At ¥our disposal for further adjustment w.e.f 01-07-2019:- ST

Designation'Wim
Naib Qasid (BPS-01})
Naip Qasid (BPS-01)

employees of different categories from

S.No. | Name
1. | Sald Anvsar
2. | Javed Khan

d that the above mentioned Surplus Pool Staff

. s, therefore, requeste
Surplus Pool Policy.

hlnay be adjusted in your District as per )
' ' Yours falthfully

) . P R B |
Qlan X[I iKhan) 7EV ;
we

SECTION OFFICER (E-111)

Endst.of & dé

Copy forwarded to:-
1. The Secretary to G‘wt..of Khyber pakhtunkhwa Finance Department.
2. The Distrlct Accounts Officer, Malakand.

3. The Section Officer (O&M), Establishment Department.

4. The Section Officer (Admn/Budget & Dev:) E&A Department.

.5, P.S to Secretary (Estt.), Establishment Department.
6. P.S to Special Secretary (Estt.), Establishment Department.
secretary (Estt.), Establishment Departrment.

. 7. P.Ato Deputy
. 8 Officials concerned with the direction to report to Depuly Commissioner, Malakand.
" 9, Master file. '
o
' SECTION OFFICER (&1
to be true Copy '
.t - ‘ T
:ql
~ f

7’
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT &AD MINISTRATION -
DEPARTMENT. | ‘
(ESTABLISHMENT WING)

No. SOE-IIE: (EBAD)1-3/2015/Erstwhile FATA.

o " pated: Peihawar the duly 19,2019

o The Deputy Commissioner,
i Malakand. SR
Subjecti-; ADJUSTMENT OF SU RPLUS STAFE OF ERSTWHILE FATA -

Dear Sir, -

-émployegﬁe’g‘, oF'di?ferent-_-‘catego_nesfr_um BPS-0TL: ‘g-iaﬁs;tl,ﬁféf Bratwihlia FATA AREPALAFIAY
are declared as surplus and notified vide Establishrent. Departrmént ‘Notification

' No.S’O@&CM)/E&ADB-IS/ZO_lgj dated 25:06-2019 (copy. ericlosed), As: per Surphus :Pool

- may bg :édjusted in your District as per Surplus, Padl Palicy. .

* ‘7. p‘to Deputy Secretary (EStt.), Establishrhent Departmiafit. .~

. B, Officlals concerned With the dirghan to report to Depu
- M@%ﬁer file. s :

Policy notification dated. 14-06-2007(¢dpy “enclosed), services of the: following

at your di?sposél for further adjustment w.e.f 01-07:2019:-

1 : [s.Mo. Name - :flj.'éé.l'Q'nEiﬁidhfWitﬁ BS .. ..
1 T [cadAmwar - " Naib Qasid (BPS-01) '
L y > Javedknan Hath Qosid (BPS0L) _

| 4 sireties . refar to iia_stibject ndted above and. tostate that 117

" Employees. of Erstwhile FATA Secretariat having domicile of Distrlcf;‘-M‘a‘iakand aré bié‘qe_d_

It is, therefore, requested that t_hé;qbove_ment’tuned S-urplus_PooL_Sta'ff '.

L
|

Yours-faithfully

e N

1, The Secretary to Govt of Khyber pakhtunkhwa: Fiiance Departrient.
2, The:District:Accou its Officer, Malakand.

o 13, Tha Sectior orﬂcen-(Q&M),-.Es,t*,abiishment"ﬁeﬁa'fﬁment.

4, TheSectlon Officer (Adinin/Budget & Dav) E&A Department. e
5. .S to Secfetary (Es.'tt.),:Esl;abﬁshment'oepartment:- -
" 6. P'Sto Special Se'cr'etary-,(:Estt._-.)",'.’Estahllshment Department.

ty Commissianer, Malakand.

| ' m ESTEI SECTION OFHCER (E-1

to pe true Coo:

L DT Y PR PSR LT ¥ W e
ety

* | ' ' ' . (Zaman:Adh Khan) /1
- o o | SECTION OFFICER (EFIIT)

Engst',t:}@f.-even NO. & date
- Copy forwarded tol-
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| 1%
i
i
i DERICE CIRDE’{, /.
H ' |The following clase-iv sarvants are. haraby trahsferrad to thiéschools, noted against
'each oy the!r own 'pay and scalé; from thedate of thelr taldng‘auet charge tnthe publlc servlea:
l o 50 Namia,-nesignatluh_&-Pléée?.dfjd,i.lt'\'r'.._ Tﬁ — |- Remarks . )
- T T randaved ihanl/Att GHS SherKhany | GHS Kherkl Dharal | Against:vacant posti, " - -
4 g M!’imhﬁhmf‘ﬂhu Ihl,h"lhn ﬁwanparbﬂs GHSS khar =rrrEs il AgaiviskiaeEnt poats |
! L B 'Shpr khana . L [ o
b . - =l
P
Natei | T '
- :L-(‘.ihaf'ge‘rat':'urt shodl;i-.bh:syhi-nlned't,n;a,il‘concernad.'. T
! t . . . N . ’
J‘-S«-{Jehan Muhammad} ol
.Distilct. Ediicatign Officer IM}
y Malakand at Ritkhela
Copv uf the abuve 15 forw ;‘ded tn th e
waPeshawar. 5ot g Sy
'.|...“.....,.'.‘-| . .'_., PEENREAN
1y
SRy 15/11;2020 withizhiel dlrectlon tu.
N clted above.s' - '
st Be Prlncipal GHSS Khar [
. o Head Master GHS Kherkl Dhsial:
R PR Hesd Master GHS' Sher Rhama . | ;
_ i B offizials Concerned. - :
: ioR:OFIcer (M).., ..
[ R ‘Malakand'at Batkhela A )
o '."“:"»' - .
{ :
L 4o Ef
‘“ D;' Ty i '4'\’04'11_'3’{ {18 Lj
E | , .:. i {_'.
Dl | ; to be true
o R . rle: Copy
@ \ '
by B ﬁ
i , b ;
-5 : I
b L
: |
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