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Mr. Muhammad Naseer, CT BPS-135, v “"‘LL—-

,GHSS Ayub Khan Kally, District Swabi.

Service Appeal No. 550/ 2024

C e e e {(Appellant)
b
; . YERSUS
1. Dire;:tor E&SE Dept. KP Peshawar
2. District Education Officer (M) Swabi
................................................. (Respondents)

PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENTS.

PRELIMINARY OBJECTIONS:

That the service appeal is badly barred by time, hence not maintainable.
That the service appeal is wrong, baseless and not maintainable, it shows
.no strong cause to be taken for adjudication; therefore, the same service
appeal is liable to be rejected/ dismissed.

That the service appeal is unjustifiable, baseless, false, frivolous and
vexatious. Hence the same is liable to be dismissed with the order of special
compensatory cost in favor of respondents.

That the appellant has not come to the Court/Tribunal with clean hands.
That the appellant has concealed the material facts from this Honorable
Tribunal.

That the appealis bad for misjoinder and non-joinder of the necessary party.
That the appellant has filed the instant appeal just to pressurize the
respondents. '
That the appellant has no cause of action to file the instant appeal.

That the appeal is not maintainable in the eye of law.

That the instant appeal is not maintainable in the present form and also in
the present circumstances of the issue.

That the appellant has no locus standi to file appeal against the

respondents.
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FACTS:

. That the para is related to the 1% school based appointment as CT (BPS-15)

of the appeliant for a period of one year on adhoc/ temporary basis.

. That the para is related to the 2™ school based appointment as CT (BPS-15)

of the appellant on adhoc/ temporary basis.

. That the para is related to the regularization of the appellant with others

through .(Ap'pointment and Regularization of Service) Act 1 0f 2018.

(Annex- }\)

. That the nature and circumstances of the instant service appeal are

different from the mentioned ones, and there is no analogy between them.
After regularization in 2018, the appellant has already been granted pay
protection/ back benefits from the initial date of his second appointment as
CT BPS-15. Section 3 of the Regularlzatlon Act clearly states that only those
employeesf teachers would be deemed to have been validly appointment

‘on regular basis from the day of initial appointment who held post till the
- commencement of Regularization Act 2018, while the appellant had left his

earlier service and had opted for his fresh appointment on 15.03.2017 i.e

- before the commencement of the said Act; hence, not entile for any benefits

from the initial day of his first appointment i.e. 14.04.2015.

. That as per Section 3 of the {Appointment and Reguilarization of Service) Act

10f 2018, the appellant was not entitled for grant of pay protection/ fixation
from t”]:: initial date of his first appointment, which he had willfuly feft in
favor of his second appointment on 15.03.2017.

i

. That the respondents have not aggrieved the appellant in any way. Hence,

the ms‘rant serwce appeal is prayed to be dismissed on the following

grounds
|

GR()UNDS':

. Incorrect. Because the appellant has already been granted pay protection/

fixationf'frorn the date of his second (fresh) appointment i.e. 15.03.2017
which was his due right as per law and prevailing rules. Besides, the
Honorable Peshawar High Court in its judgment of 10.06.2021 in the WP No
5181-P72020 has dismissed the said writ petition {filed by the appellant and
others) being meritless. (Annex-B)




- Incorrect. No constitutional rights of the appellant have been violated by the
respondents; hence, denied.

. Incorrect. That as per rules the appellant was not entitled for allowing pay

fixation from the date of his 1* appointment i.e 14.04‘.-2015 due to clause 3
of the (Appointment and Regularization of Service} Act 2018.

. Denied. That there has been no discrimination of the appellant.

. Incorrect. The said article of the Constitution of Pakistan does not apply in

the instant case.

. Incorrect. The said rule does not apply in the instant case because the

appellant had left his earlier post {CT BPS-15} and had opted for fresh
appointment as CT 8PS-15 on 15.03.2017. The respondent department has
already granted pay protection/ fixation from initial date of his second/ fresh
appointment.

. That the respondents also seek leave to advance other grounds at the time

of arguments.

~ Therefore, in view of the above made submissions, it is earnestly prayed
that on acceptance of the instance reply to'the titled: sevice appeal, the
appeal in hand may very graciously be dismissed in favour of the
Respondent Department in the'interest of justice.

Dated: /7 /10 /2024
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 5§50/ 2024

Mr. Muhammad Naseer, CT BPS-15,
GHSS Ayub Khan Kally, District Swabi.

.............................. (Appellant)
VERSUS
1. Director E&SE Dept. KP Peshawar
2. District Education Officer (M) Swabi
................................................. (Respondents)

AFFIDAVIT

I, Midrar Ullah, DEO (M) Swabi do hereby solemnly affirm and declare on
oath that the contents of the instant para-wise comments submitted by the
respondents are true and correct to the best of my knowledge and belief and
that nothing has been concealed from this Honourable Tribunal. It is further
stated on oath that in this appeal the answering respondents have neither
been placed Ex-Parte nor has their defense been struck off.

(Midrar Ullah)
District Education Officer
Male Swabi

Dated: /7 /706 /2024




[, Midrar Ullah, DEO (M) Swabi do hereby authorised Mr. Nadeem Akhtar,
Head Master GHS Ghulama Swabi for submission of Para-wise comments
in Service Appeal No. 550/2024 case titted Muhammad Naseer CT GHSS
Ayub Khan Kallay Swabi VS E&SE Department, Govt of Khyber
Pakhtunkhwa.

Hence, an authority letter is hereby issued in favor of the above-named
officer.

oD

(Midrar Ullah)
District Education Officer
Male Swabi
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EXTRAORDINARY REGISTERED NO. Pill
GOVERNMENT GAZETTE
/innex.f A

KHYBER PAKHTUNKHWA
' Published by Authority

PESHAWAR, MONDAY, 8™ JANUARY, 2018,

‘PROVINCIAL ASSEMBI.Y SECRETARIAT, -
KHYBER PAXHTUNKHWA

-NOTIFICATION
Dated Pesha\var, the 8% january, 2018.

No. PA/Khyber Pakhtunkhwa/Bills/2018/671.—The Khyber Pakhtunkhwa Employees of
Etementary and Secondary Education. Department (Appointment and Regularization of Services)
Bill, 2017 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 15%
December, 2017 and assented.to by the Govemor of the Khyber Pakhtunkhwa on 4t January 2018
is hereby published as an Act of the Provincial Legistature of the Khyber Pakhtunkhwa.,

THE KHYBER PAKHTUNKHWA: EMPLOYEES OF ELEMENTARY AND SECONDARY EDUCATION
DEPARTMENT (APPOINTMENT AND REGULARIZATION OF SERVICES) ACT, 2017

(KHYBER PAKHTUNKHWA ACT NO | OF 2018)

{First pubfrshed after having recef ved the assent of the Governor of the Kh yber
Pakhtunkhwa in the Gazette of the Khyber Pakhtunkhwa, (Ert:ao;dinaw
dated the 8 January, 201 8)

AN
ACT

{o provide for the appo:'nrmenf and reguiarization of the seivices of centain employees
appointed on adhoc or contract basis or appoinred in certain projects in the
Elementary and Secondary Education Department in the Province of the
Khyber Pakhtunkhwa.

WHEREAS it is expedient to provide for the appointment and regularization of the services of
certain employees appointed on adhoc or contract basis or appointed in certain projects in the
Elementary and Secondary Education Department in the Province of the Khyber Pakhtunkhwa,

in the public interest;
M Hlertcd
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151 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, £ ANUARY, 2018

Itis hereby enacted as follows:
1 ‘ Short title, appllcaﬁon and oommenoement.-—-(l) Th:s Act may be called the Khyber
Pakhtunkhwa Emp!oyees of the Elementary and Secondary Education Departrnent (Appointment
and Regulanzl'aon of Servlces)Act. 2017.

{2) - It shali apply. to ait the employees in the Elementary and Secondary Educatzon
Department. as defi ned in clause (c) of sub-section (1) ofsect!on 2 of this Act.

(3) . Itshall come into force atonce and it shall be deemed‘_to have ta’ken'ef‘fec(‘from
the date of the initial appointment of the employees as referred to-in.clatisé-(¢) of sub-section
(1) of section 2 of this Act.

2. Definitions.—(1} in this Act, unless the context otheiwise requires, -

(@  “Commission” means the Khyber Pakhtu'ii'khwa Public Senrice Commission;

- (b) “contract appointment” means appointnient of a duly qualified person for a

T SpeCIﬁC period. made othenmse than in accordance with the prescnbed method of
recrultment

(c) "empioyees" mean duly qualified persons,-

)] who are appointed as teachers on adhoc or contract- basis by the .
‘Govemment after 2013 throygh National Testmg Service but does not
include the teachers engaged on work charge ba5|s or who are paid out of
contingencies; :

(i) . who are appointed in the projects on contract basis in accordance with the
project poiicy; and '

(if) who are appointed as Junior Clerk in the Elementar)‘ and Secondary
Education Department by Govemment after 2013 through Natlona! Testing
- Senice;- .o

o (d)_ -“Gov,emm'ent" means the Govemment of-the Khyber Pakhtunkhwa;

{ey “Iaw or rule ‘means the Iaw or rule: for the time -being in force govemmg the
" seléction and appomtment of civil servants

) “project” means, - N ‘ . /? ff?/)fw/
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M IT/Computer Teachers in Computer Labs Pm}ects in Khyber Pakhtunkhwa L
(Phase II) ’

iy establrshment of fi ive hundreds (500) IT Labs in Govemment High- and
“-Secondary Schools in Khyber Pakhtunkhwa and’

(i) - establishment of five hundreds (500) ITiabsin Government Hrgh Schools m
Khyber Pakhtunkhwa (Phise- III), and ' :

(8  “teacher” means a teacher of primafy, middie,.secondary or higher secondary
school. ' ' o )

.(2) ~ The expressions adhoc appomtment” shall have the same. meanmg as respectively

'assrgned to them in the Khyber Pakhtunkhwa. Civil Servants Act“1973 (Khyber Pakhtunkhwa Act :
No XVIll of 1973) _ - _ -

3. Regularitation of services .of employees. ey Notwithsiéndin'g anyth'ing contained in
any other law or rules, the employees, who hold posts tilt the commencement of this Act, shall

be deemed to have beén valrdly appointed. on regular basrs from the day of-the initial ~
apporntment provided that- '

()] they possess the same qualification and'experience re_qu_ired fora regutar post; .

(ii) they have not resigned: from their services_or termmated from -services on -
account of - misconduct, mefﬁcrency or any other ground :before - the
commencemenl of this Act; and

(iii)  the service promotion quota of all se_rvic_e cadres-she[l not be.affected.

(2} The services of the employees shall bé deemed to have been regulanzed only on
the publication of their names in the official Gazette.

?

4, Determlnation of senloﬂtyl ---{1) The employees whose sennce are regulanzed underthrs _
Act or in the process of. attarmrrg service at the commencement of this Act, shall rank j Jumor to
all other employees belonging to the same Cadre, who are in- service on regular basis on the

' 'commencement of this.Act, and shall also rank }unlor to such other persons, if any, who in.
pursuance of the recommendatlon of the Commrssron made before the commencement of thrs o
Act, are to be appornled to the- Cadre, Irrespectwe of their actual date of appomtment |

et
»

LT O Iuthal~ - A _-_.h. .

; R
s e




153 KHYBER PAKHTUNKHWA sovenumgﬁnﬁ&z;}m EXIRA_QRDINARY,‘ 80 JANUARY, 2018 .

(2) The semonty mter -se of those employees, whose semces are- regulanzed under o
thIS Act within the Cadre shall be: determined on the hasns ofthelr contmuous service in Cadre’~

Provided that if the date of continuous. sennce in the case of two or more employees is
the- same the employee older in age shall rank semor ‘to the younger one,

5. Overriding effect.--- Notwnhstandmg anythmg to: the contrary contained in.any other law
or rules for the time being in force the prcvlsrcns of this Act shall have an ovemdlng effect and

the prows:ons of any such.law or rules to the extent of mcons;stency to this Act shall cease to -
have effect.

: BY ORDER: OF MR: SPEAKER _ :
PROVINCIAL ASSEMBLY OF KHYBER PAKHTUNKHWA

( INAMULLAH KHAN )
B} Secretary -
Provmcaal Assembly of Khyber Pakhtunkhwa

Printed an published by the Manager, -
Staty. & Ptg: Deptt., Khybét Pakhtunkhwa, Peshawar
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Writ Petition No. ,ﬂgl P /2020

1.

2.

3.

4.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Muhammad Naseer, C.T, .
GHSS Ayub Khan Killi, Swabi.
Shah Khalid, C.T,

GHSS Jalala, Mardan.
Shaukat Hayat, C.T,

GHS Bazargi, Swabi.

Asad AL, C.T,

GHSS Bamkhel, Swabi.
Shabir Ahmad, C.T,

GHS Gari Hameed Gul, Charsadda.
Muhammad Awais, C.T,

GHS Katozai SKF, Charsadda. 4 fer ted
Sammam Pasha, C.T, - W
GHSS Mian Kalay, Dir Lower. =P
Shafiq Ahmad, C.T, 17- 10— %
GHS ‘Dapoor Bolo Khan, Dir Lower.

Faizan ul Haq C.T,

GHS Damtal, Dir Lower.
Muhammad Shraz, C.T,
GMS Mula Yousaf, Buner.
Nageena Begum, C.T,

GGMS Bagh Dushkhel, Dir Lower.
Jatal ud Din, C.T,

GMS Tekni Bala, Dir Lower.
Abdur Rahim Khan, C.T,

GHS No.1, Abbottabad.
Gul Muhammad, C.T,

< & FILE DAY
GHS Karkabanj Dir, Upper.

Asad Ali, S.S.T, Dep@ismr
GHS Dildar Garhi, Charsadda. US Wy 2078
Ahmad Alj, S.5.T,

GHSS Mandani, Charsadda.
ljaz Ullah, S.8.T,

GHS Qillagai Siar, Dir Lower.
Qaisar Khan, 5.5.T,

GHSS Khair Abad, Dir Lower, A0 .
Inam Ullah, S.S.T,

-

Posha INER
GHSS Zaimdara, Dir Lower.
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Judgment Sheet |

PESHAWAR HIGH COURT, PESHAWAR

Jidicial Department

WP No.5181-P/2020 with LR,

-_._—..———__'—

«Muhammad Nascer and 71 others
Versus

Government of Khyber Pakhtunkhwa through C_hi?’f
Secretary, Civil Secretariat, Peshawar, and others.

JUDGMENT

it —————

Date of hearing 10.06.2021

e Tjaz Khan Sabi
Petitioner by: Mr. Mubammad 1j8z Khs
_ Advocate.

Respondents by: Mr. Arshad Ahmed Khan, AAG.

S M _ATTIQUE SHAH‘ J: - The petitioners have
invoked the Constitutional  jurisdiction of this Court
under Article-199 of the Constitution of Istamic Republic /}779,7}/

of Pakistan, 1973, seeking the following prayer; &\,{aé«:

“It is, therefore, prayed that by accepting this
petition; |

a.  a writ of certiorari may please be
 issued to declare the impugned
regularization order respectively

attached as anunex “G” to “G/34”,

whereby petitioners initial/first date
of entry in service has wrongly been
mentioned, be declared as illegal
unlawful, agamsr the mandate of
section-3 of the Khiyber
Pakitunkhwa ~ Employees  of
Elementary & Secondary Education
Department  (Appointment - &
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Regularization of Services) Act,
2017 and thus ineffective upon the
rights of petitioners;

b, a writ of mandamus may be issued
by directing the respondents to issue

a formal regularization order of

pelitioners from the date/day of
their first entry in service as shown
in column No.5 of annexure “A”.

or

Any other relief deems fit
and appropriate in the

circumstances of the case may be
granted In  favour of the

petitioners.”
2. In essence, grievance of the petitioners is that,
respondents advertized the posts of SST, CT, PST, IAT,
TT Qari, PET; DM etc in the newspaper in the year 2014~
15; that the petitioners applied for the said posts
respectively - and; succeeded in written test, interview.
and;l'; were appointed against the ibid posts respectively.
Subsequently., the respondents advertised some other
posts of SST, CT, AT, PST, PET etc, for which the
petitioners also applied, wherein, they succeeded and;
were accordingly appointed; that the petitioners relieved
from the earlier posts and assumed their duties at the
newly appointment places on the same date without gap
of a single day and were in continuous service; that the

Government of Khyber Pakhtunkhwa endcted an Act i.e

Atlertec/
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The Khyber Pakhtunkhwa Employees of E&SE
Department (Appointment & Regularization of Services)
Act, 2017, whereby under section-3 of the Act, the
services of all the contract employees were regularized
from the day of their initial appointment; that the
respondents issued the impugned regularization orders of
petitioners, however, their date of initial appointment was
wrongly shown in the impugned orders as their second
date of appointment was shown instead of their first date
of appointment; that being aggrieved some of the
petitioners approached the respondents for correction of
date of first entry in regularization, however, their
appeals were neither considered nor decided till date,
hence, the petitioners have approached this Court for

redressal of their grievance by filing the instant writ

petition.

3.  The respondents were put on notice with direction
to file the requisite para-wise comments to the writ
petition, which were submitted accordingly; whereby

they strongly resisted the claim of the petitioners.

4. Arguments of learned counsel for the parties heard

and available record gone through with their able

assistance.

Mer oy
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S Perusal of record reveals that the petitioners were

appointed in the year 2015 for a period of one year on
adhoc, temporary and; contract basis. During the period
of their service, the respondents advertised some other
posts and; the petitioners also applied alongwith others

for the said posts and, were accordingly appointed
against the said posts after their selection. Meanwhile,
during the currency of their service, the Government of
Khyber Pakhtunkhwa passed regularization Act, 2018,

thereby the services of the petitioners were regularized
Arerted
pursuant to the ibid regularization Act. Now, the

Ay
petitioners seek their regularization from the date of their

first appointment i.e from the year 2015.

6. Novsf the precise question for determination before
this Court in the instant case is that whether the
regularization of the petitioners is to be considered from
the date of their first appointment i.e 2015 or from the
date of their subsequent appointment i.e 2017.}Indesd)
<upon 'thé subsequent advertisement and; appointment
i thereunder, the petitioners left ‘their earlier service 'and 3
;Oplg.d'for their. fré‘sh‘_ifﬁbintmcnt'an_d; thercfore, the®
T question of first appointment had lost its significance for 3}

—

1 having become & past and closed transaction” Thus, the
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any benefit out of the same qua

petitioners cannot take

their regularization under the Act, 2018, as the

rappointment for :al_lfp@@ﬂzgd:nja;efrialiﬁﬁﬁé@and;
the same cannot be considered as continuation of their
earlier service. Therefore, the respondents had rightly not

so considered the same for the regularization of the

services of the petitioners.

AtlesTed

In view of the above, theTinstant"writ petition’is} . (Mal~

@_mlssed being meritless.)

Announced,. R
Dated. 10.06.2021. ! e
SENIOR PUISNE JUDGE
{D.B ol}

Hon'ble Mr. Justice Rooh-ul-Amin Khan,
Hon'bte Mr. Justice S.M Attique Shah,

(Kausar Afi BS5)
b Y| T N, % ......................
Phate of- I'nmll'\l i : =' waling %ﬂ/é '
No of \'JL&\J .......................... e ;
Copying fec... ¥

I‘utal.......:gz-./ /c.....
Date of I’rt'pilralli--{n// %..
Date of Delivery of Copy é Ay ofe
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