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Mr. Shaukat Hayat, CT BPS-15, . oucca L L (0 -3

GHS Bazargai, District Swabi.

..................................................... (Appellant)
- YERSUS
1. Directer ERSE Dept. KP Peshawar
2. District Education Officer (N]) Swabi
............. (Respondents)

PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENTS.

PRELIMINARY OBJECTIONS:

1.  That the service appeal is badiy barred by time, hence not maintainable.

2. That the service appeal is wrong, baseless and not maintainable, it shows
no strorig calise to be taken for adjudication; therefore, the same service
appeal is liable to be rejected/ dismissed.

3.  That the service appeal is unjustifiable, baseless, false, frivolous and
vexatious. Hence the same is liable to be dismissed with the order of
special compensatory cost in favor of respondents.

4. That the appellant has not come to the Court/Tribunal with clean hands

5.  That the appellant has concealed the material facts from this Honorable
Tribunal :

6. Thatthe appeal is bad for misjoinder and non-joinder of the necessary

' party.

7. That the appellant has filed the instant appeal just to pressurize the
respondents.

8. .Thatthe appellant has no cause of action to file the instant appeal.

8.  That the appeal is not maintainable in the eye of law.

10. That the instant appeal is not maintainable in the present form and also in
‘the present circumstances of the issue.

11. That the appellant has no locus standi to file appeal against the
respondents. '

FACTS:

1. That the para is related to the 1* school based appointment as CT {BPS-

15) of the appellant for a period of one year on adhoc/ temporary basis.
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2. That the parz is related to the 2" school based appointment as CT (BPS-

15) of the appellant on adhoc/ temporary basis.

3." That the para is related to the regularization of the appellant with others

through (Appointment and Regularization of Service) Act 1 0f 2018.
(Annex- A)

i

. That the nature and circumstances of the instant service appeal are

different from the mentioned ones, and there is no analogy between
them. After regularization in 2018, the appellant has already been granted
pay protection/ back benefits from the initial date of his second
appointment as CT BPS-15. Section 3 of the Regularization Act clearly
states that only those employees/ teachers would be deemed to have
been validly appointment on regular basis from the day of initial
appointment who held post till the commencement of Regularization Act
2018, while the appellant had left his earlier service and had opted for his
fresh appointment on 15.03.2017 i.e before the commencement of the
said Act; hence, not entile for any benefits from the initial day of his first
appointment i.e. 01.04.2015.

. That the appellant was not entitled for grant of pay protection/ fixation

from the initial date of his first appointment as per Section 3 of the
(Appointment and Regularization of Service) Act 1 0f 2018.
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. That the respondents have not aggrieved the appellant in any way. Hence,

the instant service appeal is prayed to be dismissed on the following
grounds. .

GRCUNDS:

A. Incorrect. Because the appellant has already been granted pay

protection/ fixation from the date of his second (fresh) appointment i.e.
15.03.2017 which was his due right as per law and prevailing rules.
Besides, the Honorable Peshawar High Court in its judgment of
10.06.2021 in the WP No 5181-P/2020 has dismissed the said writ
petition{filed by the appellant and others) being meritless. (Annex-B)

- Incorréct. No constitutional rights of the appellant have been violated by

the respondents; hence, denied.




C Incorrect That as per rules the appellant was not entitled for allowing pay
- ."r'-"'f”xatlon from the date of his, 1 appolntment i.e 01.04.2015 due to clause
3 of the (Apporntment and Regularlzatlon of Service) Act' 2018..

D. "Deni_ed. That there has been no;disc_rimi'n'ation of the appellant.

"E _"Incorrect The said article of the Constltutlon of Paklstan does not apply in
'the mstant case.

F. Incorrect. The said rule does not apply in the instant case because the
K appellant had left his earlier post (CT BPS 15) and had opted for fresh
: appomtment as CT BPS 15 on 15.03. 2017 The respondent department
" has already granted pay protectlon/ flxatron from initial date of his
second/ fresh appointment. '

G. That the respondents also seek Ieave to. advance other grounds at the
time ofarguments

Therefore in view of the above made: submlssrons itis. earnestlv prayed that
on acceptance of the instance reply to_the titled sevice .appeal, the appeal in
hand may very gramously be dismissed in: favour of the Respondent Department

in the interest of justice.

Dated: /7 / 10/ 2024

o

(SAMINA ALTAF) Qf;{” * (MIDRAR ULLAH)
DIRECTOR District Education Officer
' Male Swabi

Respondent No.2
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ABDUS SAMAD

 DEPUTY DIRECTOR
‘E&SE Department, Khyber
Pakhfunkhwa, Peshawar

"Respondent’'No.1




 BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Service Appeat No. 548/ 2024
'Mr. Shaukat'-Hayat, CT BPS-15,
‘GHS Bazargadi, Distiict Swabi, -

...... (Appellant)

VE-RSUS_

1. -Director E&SE 'Dep_t. KP Peshawar: -

2. District Education Officer (M) Swabi

............... _ .............-.....-................‘(Réspondents)

AFF!DAVIT

e Midrar Ullah DEO (M) Swabi do! hereby solemnly afflrm and declare on oath

that the contents of the instant para-wise comments. :submitted by.. the
respondents are true and correct to the best of my knowledge and belief.and that
nothing has been concealed from thls Honourable Trlbunal Itis-further. stated on
oath. that in thls appeal the answerlng reSpondents have nelther been: placed Ex-

. Parte nor has their defense been struck off.

{Midrar Ullah)

District Education Officer
Male Swabi

Rusporalest M7

- “Dated: 17/ 1o /2024




, 1, Midrar Ullah, DEO (M) Swabi do hereby authorised Mr. Nadeem Akhtar

. Head Master GHS Ghulama Swabi for submlssmn of Para -wise comments in

Service Appeal No. 548/2024 case titled Shaukat Hayat CT GHS Bazargai
Swabi VS E&SE Department, Govt of Khyber Pakhtunkhwa.

Hence, an authority letter is hereby issued in favor of the above-named officer.
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“ (Midrar Ullah)
: : District Education Officer
Male Swabi
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EXTRAORDINARY REGISTERED NOQ. Pl

GOVERNMENT GAZETTE

Pubhshed by Authority
PESHAWAR, MONDAY, 8t JANUARY, 2018,

PROVINCIAL ASSEMBLY SECRETARIAT,
KHYBER PAKHTUNKHWA

NOTIFICATION
Dated Peshawar, the 8" January, 2018.

No. PA/Khyber Pakhlunkhwa/BuIls/ZOlS/ﬁ?1 —The Khyber Pakhtunkhwa Employees of

- Elementary and. Secondary Education Department (Appomtment and Regularization of Services)

Bill, 2017 having been passed by the Provinctal Assembly- ‘of Khyber Pakhtunkhwa .on 15%

. December, 2017 and assented.to by the Govemor of-the Khyber-Pakhtunkhwa on 4t January, 2018

is hereby published as an Act of the Provincial Leglslature of the Kfiyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA EMPLOYEES OF EI.EMEN'I'ARY AND SECONDARY EDUCATION
DEPARTMENT _(APPOINTMENT AND REGIJI.ARIZATION OF SERVICES) ACT, 2017

(KHYBER PAKHTUNKHWA ACT NO. | OF 2018).

{First pubﬂshed after having received the assent of the Go vernor of the Khyber
Pakhtunkhwa in the Gazette of the Kh yber Pa!rhmnkhwa (Ertrao:dmao/)
dated the 8 January, 2018).

AN
ACT

to provide for the appomtmenr and mgufarfzatfon of the services of certain employses
appointed on adhoc or contract basis arappafnred In certain profects in the
Efementaar and Secondary Education Department in the Province of the
Khyber Pakbtunkhwa.

WHEREAS it is expedient to provide for the appointment and regularization of the services of
certain employees appol_nted on adhoc or contract basis or appointed in certain projects in the
Etementary and Secondary Education Department in the Province of the Khyber Pakhtunkhwa;
in the public interest;

At

150
K
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s hereoylenacted as foliows:

1. - Short tite, applreation and commencement.—(1) This Act may be called the- -Khyber

Pakhtunkhwa Employees of the Elementary and Secondary Educatron Oepartment (Appomtment
and Regularization of. Ser\rrces) Act, 2017,

“ &

© (2) it shall -apply to all the employees in the. Elementary and- Secondary Education

' 'Department as defined in clause {c) of sub-section (1) of. sectron 2 of this Act. - R

(3) 'It shaII come into force at once-and it shal be de'emed to'have taken effect from
the date of the initial apporntment of. the employees as referred ta in clause (c) of sub section

- {1} of section 2 of thrszct

v - . ‘i‘:-(

2. Definitions.—(1) In this Act, unless the context otherwise'requires:-

@) “Comntis'sior_rj” rrieans the Khyber Pakhtunkhwa Public:Service-Comrnission' _

{b) “contract apporntment” means apporntment of a duly qualrﬁed person for a
specific panod made otherwise than in accordance wrth the prescnbed method of
recrurtment

© . “em‘ployees’f mean duly qualiﬁed persons -

() who are appointed as- teachers on.‘adhoc or’ contract basrs by the

' Government after 2013 through Natrona! Testrng Servroe but :does, not

rnclude the teachers engaged on work -Charge; basrs or who are. pard out of
contrngencres . :

(i) - whoare appomted in the pI'OjBCtS on contract basrs in. accordance wrth the
prorect polrc)-. and -

- (i) who are appomted as Junror C!erk in the Elementary and Secondary .

- Education Department by Govemment after 2013 ﬂrrough Natronal Testing
Senrrce. ¢ .

(@ _"Govern ment" means the Goirern mefttof the Kyoer Pak:htunkhwa; |
{e) - “aw or- ruie” means the law or- nrle for the trme being in force’ governmg the
selectron and appomtment of crvrl servants; .

s
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{®) '!T/Computer Teachers ln Computer Labs Projects in Khyber Pakhtunkhwa
" {Phase-ll);

{ii) establishment of five hundreds (500) i Lahs in Government Hrgh and
Secondary. Schoolsrn Khyber Pakhtunkhwa; and '

P VI

{iif) . establrshment of fi ve hundreds (500) rr Labsin Government ngh Schools in .

Khyber Pakhtunkhwa (Phaséilll), and

(® “teacher” means a teacher of pnmary mlddie secondary or hrgher secondary
- school : : s

(2)  Theexpressions * adhoc appomtment" shall have the same meanlng as respectwely ‘ ‘
) assrgned to them in-the Khyber Pakhtunkhwa erl Senrants Act, 1973 (Khyber Pakhtunkhwa Act o

No. XVIII of 1973)

3. Reguladzation of senvices of employees -—-(1) Nobmthstandrng anythmg contarned i
any other law or rules, the" employees who hold posts till:the commencement of this Act, shall -
- be deemed to have- been : yalidly apoointed on regular basrs from the day of the nitial -
apporntment provrded that- ’

(i) they possess the same-qu'alificatlon and experience'required for a _re'gular-post:

_(ii) they have not resigned from their senrices or termrnated from serwces on’ '
- account “of mlsconduct iineffi crency or -any- other’ ground before the x
‘ commencement ofthrsAct and ’

iy - tlr'e"servlce promotion quota of aII’senrice cadres shali not be‘alffected;'_"_

(2) . The sewices of the emoloyces shall be deemed to have heen regulanzed only on
the publrcation of their names in the offi cral Gazette

4, Detenninatlon of sentority. ---(1) The employees whose service are regulanzed under this
Act orin-the process of attaining service at tlre commencement of thrs Act ‘shall rank j jumor to
all other employees belongrng to the same Cadre, who.are in- service ot regular basis on the

commencement of this Act, and shall also rank junior to- such other -persens, if ‘any, who,in .

)

‘pursuance of the recommendation of the Commrssron made before the commencernent of thrs 8

Act areto be appornted to the Cadre, rrresoectwe of. thelr actual date of appointment

Lot
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’ (2) The senlonty mter -se of those emptoyees, whose services are regulanzed under .
: th:s Act within the Cadre, shall be determlned on the basis of their continuous service in Cadre: _ C
| Provided that if the date of contmuous semice. m the case of two or miore empluyees is o
the same, the employee older in age shall rank senior to the younger one.
5.  Ovemiding effect.--- Notwithstanding'anything to the contrary. co'ntained'in any other law )
or-rules for the time being in force; the provisions of thls Act'shall have an ovemdlng effectand -
* the provisions of any such law or rules to the- extent of mconsmtency to th:s Act shall cease to
* have effect. S
_ BY ORDER OF MR. SPEAKER S
PROVINCIAL ASSEMBLY OF- KHYBER PAKHTUNKHWA “ '
{ INAMULLAHKHAN )
- Secretary,
: Provmcial Assembly of Khyber Pakhtunkhwa .
Printed and pubiished by the Managar, T _ ' I
‘.Shty&HgDepﬂ.KhyberPlldmmldrmPeshNar.‘ . : . : S
¥ R . ‘.A.
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BEFORE THE HON'BLE PESHAWAR HIGH COUR 15/

' PESHAWAR ™, TS S
Writ Petition No. ﬂgj P/QO‘ZO : e
| 1. Muhammad--.Naseer, C.T,. l -..'

.GHSS Ayub Khax Killi, Swabi.™
2. Shah'Khalid, C.T, S . D |
. GHSS Jalala, Mardan. . | . . T
3. .Shaukat Hayat, C.T, - : - =
' GHS Bazargi; Swabi.
4. Asad AL,.C.T, ! o
" GHSS Bamkhel, Swabi. ,
5.. Shabir Ahmad, C.T, . -7
GHS Gari Hameed Gul, Charsadda. -
6. Muhammad Awais, C.T, . . ’le
GHS Katozai SKF, Charsadda. T ﬁﬂ‘”’ .
7. Sammam Pasha, C.T, R ' - W
GHSS Mian Kalay, D1r Lower. o 0’/ oy
8. Shafiq Ahmad, C.T, . ‘ _ S
GHS Dapoor Bolo Khan, Dir Lower. ' _ ,{’),/O’y‘
" 9. Faizan ul Haq C.T, - o - ‘
. GHS Damtal, Dir Lower ‘
10. ‘'Muhammad Shraz, C T,

GMS Mula Yousaf, Buner. : .o i
11. -NageenaBegum C.T, ‘ T cL %
GGMS 'Bagh Dushkhel, Dir Lower. . - : - i
12. Jaldl ud Din, C.T, - o ) S

"~ GMS Tekni Bala, Dir Lower. -
13. Abdur Rahim Khan C.T,

GHS No.1, Abbottabad. : ' B
14: Gul Muhammad C.T, .~ * FILERATQDAY "

- GHS Karkabanj Dir, Upper : @ " - '
15. Asad Ali, S.S.T, - * Deplty Bepistrar

. "“GHS Dildar Garhi, Charsadda. 44 L/ X3
16. Ahmad Ali, S.8.T, e
GHSS Mandani, Charsadda. ‘ , - "

17. ILjaz Ullah, S:S.T, - = ' ’ | |
, -GHS Qillagai Slar Dir- Lower
. 18. Qaisar Khan, S. S T,

' GHSS. Khair Abad, Dir Lower

19. Inam Ullah, S.8. T . b
- GHSS Zalmdara Dir-Lower.

D:AFakzan DATA\M4uhammad $az Khan Subi Ady\Mbhumanel Naseer Wet Petivon (Regutarization & Pay DProtecuian) 20720 docx




.Respondents by, Mr. Arshad Abmed Khan, AAG.”
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Judgment Sheet e

B PESHAWAB HIGH: COURT.~PESHAWAR

.T udlclal Deparhnent

ﬂ _l_’ No.SlBl-PQOZﬂ with [ B; i

“Muhammad Na§eer and 71 others
Versus 2
- -Government: of Khyber Pakhtunkhwa thrnugh Chief _
Secretary, Civil Secretariat, Peshawar, and others o
: JU DGMEN-’-I_T.X-
Date of hearing. -10‘-’06’2021

Petitioner by: ~ Mr. Muhammad llaz Khan Sah A Sy
Ad!ocate.

L

S M_ATTIQUE SHAM, J: - The petitioners have

invoked. the Constititional jurisdiction of - this -Court

under Article-199-0f the Constitution of Istaimic Republic . -

__of Pakistan, 1973 ,-'seeking.ﬂle following prayer; -

“It :s, therefore, pmyed rhar by accepriug this

petmou, .

a a writ of (;éﬂiarari ‘may please be .
issued to declare . the J’;Wimp;ugned '
regularization -'orc_:'ei' respectively
attached as annex “G” to "G/34”“.~

whereby peﬂaoners initiabﬁrsr date,

o af entry m servu:e kas wrongly beer

'me:;ﬂg;:eg‘, ba_,.t_{gq{ared as legal -
un'_h.mful,f ,}:_éidh.sk -é;f:e"'nc_andqte of
section-3 - of  the - Khyber

- Pakhtunkhwa '~ Employees.”  of

Elementary & Séc_ou&my Education’ .
Department (Ap;i&it;tment' &
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Regularization of Services) Act, -

2017 and thus ine_ﬂ'ecﬂ've upon the
rights of petitioners;

b. .a writ of mandarhus, may be issued
by directing the respondenm to issue
a formal regularization order of

petidoners Jrom the “date/day of -

their first entry in service as shown
in column No.5 of annexure “A”.

oar .

Any other relief deems fit
and ' - approprfare in  the
circumstances of the case may be

_granted in  favour of  the

_' petitioners.”
) P

.

2.  In essence, grievance of the petiti_oneré is that,
respondents advertized the posts of‘SST, CT ,'PST, AT,
TT Qari, PET, DM etc in the newspaper in the year 2014-
t5; that the petmoners applied for the said posts
respectively and; succeeded in written test, interview
and;i?i were .appointed against the ibid .p_bsts respectively.
Subsequently, the respond;ents advertis;ad s;gme other
posts of SST, CT, AT, PST, PET etc, for which the
petitioners also appljed wht;rein they succeeded and;-

f
were accordingly appomted that the pet:tloners relleved

-from the earl:er posts and assumed thelr dut:es at the

.,

newly appomtment places on the same date without gap
of a single day and were in ‘continuous service; that the

Government of Khyber Pakhtunkhwa enacted an Act i.e

pu—

A



“The - Khybef '-'-Pekhttmkﬁié#a"’ “Entiployees  of “B&SE

'Department (Appomtment &‘Regulanzatlon of Servxces) :

’I_'Act 2017 whereby under sectlon-3 of the Act, the

- serv:ces “of all the contract employees were- regulanzed

-

from the‘.dey of '_their initial '-appointlﬁent_;_ that” the
.. respoh‘ﬂent's issued the ifrlpli'gﬁed reéuléfizaﬁon orders of -

' petltloners, however, then' date of mmal appomtment was

'wrongly shown in the. nnpugned orders as thelr second
c_late of appomtment:wes shown _mstead_ of their first date

of appointment; thﬁt‘;lbeililé‘____ag:grieved_, some . 6F Et"he’

- petitioners appljo‘aeheqatk_)e- respondents- for correction of.

~ date of first entry- in_'_firegiilerization, however, their

appegls_l-,\'ﬁere neither considered nor decided till date,

| g'hen_ee','-_'t_he ‘petitioners :heve approached this. Court for

redressal of their gricvance. by filing the instant writ.

petition. e
i A The responderits ‘Were.put on notice with direction

to ﬁl‘e.'the re‘c'juisite_ pal‘e-Wise" co'mments to. -thé. wnt

| "they-str'ongly resisted 'the,c'i_aim'of the -peﬁtioneréL L

B 4. Arguments of leamed counsel for. thc partles heard
a.nd avallable recorcl gone'. through w1th their . able

assmtance.

@,Ju/

A ﬁ
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TS

appomted in the year 2015 for a penod of one year on

ﬂ s L adhoc temporary and contract basrs Durmg the perxod
g o '

Ce of thelr servrce, the respondents advertrsed some- other

i i

agamst the sa1d posts aﬁer thelr selectlon Meanwhlle,

dunng the currency of their service,  the Government of

Khyber Pakhtunkhwa passed rcgularlzatlon Act 2018 '

L

pursuant to the 1b1d regulanzatlon Act Now"' the |

petltloners seek thelr regularlzation ﬁ'om the date ofathenr

| first appo_l_ntment.r._e from the'year_ 2015.,, '

Lx . . ST - : T S

6.“ Now thc premse questlon for determmatxon before '

)

the date of their: f rst appomtment i.e 2015 or from the

A

date of thelr subsequent appolntment ie 2017 Indeed 3

i ) . +
e T upon the subsequent adverttsement and;; appozntment

el

DA S thereunder, the petltloners left then' earller service and
opted for then- fresh appomtment and therefore the,
- questlon of. ﬁrst appomtment had lost its mgmﬁcance for

havmg become a past and closed transaction. Thus, the

I

5. Perusal of record reveals that ‘the petltloners were .

posts and the petltloners also apphed alongw1th others ’

for the sald posts and _were accordmgly appomted

thereby the services of the petrtlon'ers-were .re_gul_anzed N

thIS Court 1n the mstant case 1s that whether the'

regularlzatlon of the petmoners is to be consndered ﬁ-om '

F_’e_shaw.-'alr H"uﬁﬁé}, =

g el

Attested

ik




Mate nl PPrese Ill‘ll f:

‘No of l’agu
"quyu_l;, fee....

Fotalaaiec.: ;ﬂ:a" /r___ ) S .
I)aleol'l’l‘tlldr:tuﬁ,l _ /A /’/ﬁfyz-/ ) v

Date of Dclner} ot Copy,
Yo tuwd By...

6

petitioners canﬁqt-téke_ any . benefit out'lo_f ‘the same qua
their regularizaxion_ under the A'c.t/, 2018, as . the
subsequent appoipﬁnenf of the petitioners was a fresh
aﬁpointment -fo_r all practical and material ptirpOScs_ and;

‘the same cannot be considered ‘as continuation of their

' earlier service, Therefore, the respondents. had rightly not .

so considered the same for the regulatization of the

services of the petitioners.

In view of ‘the. above, the mstant wrlt peutlon is

dlsmlssed bemg meritless.

Announced. _ - _ R
- Dated. 10.06.2021. A R
SENIfﬂﬂUISNE JUDGE
(ﬁ Bof)

Hon'ble Mr. Justice Rook- ul-Amlo Khan,
Hon'ble Mr. Juatice S.M Attiqae Shah

(Kausar A6 5)




