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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
In Refto

Service Appeal No {4":)1’4{ /2024

Muhammad Pervaiz son of Sher Alam, PSHT (BPS-15)

Mohallah Geno GhonDi, dhehri joigram, Tehsil Butt Khelaand District Malakand

................. Appellant
VERSUS

1) Secretary to Government of Khyber Pakhtunkhwa, Establishment Department, Civil
Secretariat, Peshawar

-

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary
Education Department, Civil Secretariat, Peshawar

3) Director Elementary and Secondary Education Department, Civil Secretariat Near
MPA Hostel, Peshawar

........... ~Respondents

RESPECTFULLY SHEWETH:

L That the Respondents Department appointed the Appellant as Primary School Head
Teacher.

Copy of Appointment letter is annexed as Annexure A
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That as per Khyber Pakhtuukhwa (Appuintment/ Promotion/ 'I'ransl'er) Rules,
1989, as well as in-other sister services of the ather Provinces and Federation as

well, avalling of promntlcm by the employces is'always optiona! and the employees ™

as a matter of right may avall or forego their prnmutmn and the next employee in
seniority list is to be promotcd .

h

That some employees Speclﬁcnlly have foregone their promotion as they could not

serve inrthe arcas where there is no [acility ol accommodation and. no’ houses of

»llwlr clders arc availabie to look aller them in fnr~ﬂung and salimry mountainous

hard afeas, and as: per-Section 25 of per KP Civil Servanat Act, 1973, rules to thl:;'

extent a! terms: and dondition [s, framed by the Chicf Ministerand such premotion’
rules are” ot madeé. applicable with retrospective effect. The rules (ramed are

publishiéd in the Gazette notification and' part and parcel of KP Civil Servant

Appu{ntmcnt, I ransfer and Prnmutmn Ilult.:. 1989.

That Gevernment .of I(.P without following the rules position mcnttoncd in Para 6
above. promulgated Notification No.
06/08/2020, communicated to Hespondent No.2. vide “letter dated 06/06/23
wherein it has been made mandatory to the employees to avail the promotion,
otherwlse, disciglinary action shall be taken agamst the employee-:. The impugned
Notification is reproduced as under - -

“Furthermore, those officers/olficials who do not

~

SO (Policy)- F&AD/1 3/2020, dated” -

comply with promotmn order of the compctent authority .

or try to evade promotion through difl‘erent means shall
be proceeded against: under Khyber Palmmnlthwa Civil
Servants {Emclcncy Discipline) Rules, 2011, please™

‘Fhat as per iotification No Sb {Pullcy] JEDAD/1-3/2020. datcd 06/08/2020, the
ripht of foregoing of promotion was withdrawn and :the Govcrnmcnt of Khyber
rakhtunkhwa Establishmént’ Dcp'lrtmcnt {Regulatton Wing)-deleted Rule 7(8) in
tite- Civil Servants {Appointment, Promotion and Transfer) Rules, 1989 vide
nutification no SOR-Vi (E &AD)/1- 212020 dated 06-08-2020,

Copy of hipugned nntiﬁcallon No. SD (Poliey) EV AB/1- 372020 dated 06/08/7020

is nttachmi as l'm_u_gmlm_ll

That thc Dircctorate of F.Iemcntary & Secondary Education Khyber Palditunlkhwa
Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil' Servants (Appointment, Promotion and Transfer} Rules; 1989 in
respect of ,which the respondént No. 1 vide its tetter- No. SO{Policy) E&AD/1-
372020 dayted Peshawar the june 06th, 2023-.dlrected the respondent No 3
{Directargie of Blementary & Sccondary: Bducation} that Rute 7(5) in the Khyber
Pakbtunthwa Civil Servants {Appointment, Promotion and “Transfer) ftules, 1989
has been delgted vide notification dated 06-08-2020 and therefore, no provision
exists tShlecline or forgo promotlon and it is obligatory upon every civil servant to
aceept pramotion under cvery condition,

Cupy of Impugned i.ctter. dated June Dﬁth 2023 is amlchcd as Annexure C

‘That thereafier the meeting was .tlsp Ilc!ll in the uﬂ'cc of Additianal hecmtary
Establishnicne on 06-07-2023 in which it was decided to cxamfne the case properly
and submit a SLII'-cunt‘llned/ qms'olidat(.d case “foir onward suhmlssiun to the
istoblishment Depastment for further necessary actlon. ” 4

(‘upy of Minutes uf Mecting dated 06-07-2023 is attached as Annexure D

That the Respondent No.3 i-e. Directorate of Elementary & Secondary kducation
Khyber Pukhtunkhwa, also- wrote a letter to the office of Establishment &
"‘Administrative  Department vide No SO{Primary-M) " E&SED/2-2/Appointment

Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber
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Pakhtunkhwa "Civilr S,pwdms {Appointment. Promotion and Transfer) llules. 1989 as

‘it had negatively.affected a large numbdr of teachers and especially female teachers.

Copy of Letter dated 23-08- 2023 lsnttnched as Anngx_um_ﬁ

.That the respondent vide its fotter dated 07th of Scptember 2023 disected the

Directoralg of Llcmnntnry & Sccnndnry Education Khyber Pakhtunkhwa that
uu.cs:.ary!],uldancc has alrcady been-provided to the department and therefore no
provlsmn cxisis to decline.or forgo ‘promotion ‘and those teachers who do not
comply with the. promation order of the competent au[hority or try to evade

pmmul?t‘m tlrough differént means -shall be' proceeded under the- Khyber -

Pakbtunkhwa Civil Servant (Efficiency & Dimphne] Ruies, 2011.

1.

REE

qndunns»

il,

(’upy n!'lmpu;,m.d lettcr dated 07-09-2023 is attachcd as AJJ.H.!:E]LI:Q.E -

‘Fhat the p:.titmnt.r feeling au,riem.d, ﬁlcd ﬂcpresentntion to-the respondents in
person, and”dlso approached to, rc.spundcnts through APTA Prcsu.lent but the
prievances of the appc!iant have' npt’ so far been redressed. -

(‘npy af Itc.prcscnmtmn ngmnbr the “said nuttﬁcntmn is annexed as a_u_m__u._g_&_l:l

That feeling aggricvcd I'rom thc letters dated 06- 06-2023 and 07-09-2023 and thie
deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Scrvants (Appointment,
Promotion and Transfer]” Rules, 1989; the petitioners filed this Hence, the instant
servite appeal is filéd on the l'ollnmng urountls -

N

4

‘That as per v.lrmus judgments it is established and settied: principle that executive |

notifications cannot be given’ retrospegtive effect A valid Natification whk:h confers
rights is slways ‘applicable with nrusp:.l.twe effcct, however, If ah ‘amendment
nutlﬁl:anum that adversely. effects. the interests of the, employees ar causes

. clnsadva'nt.ng,s_ to.the cmpluyu. is not:tenable in the cyes of law. The notification/

l,mdanuu dalcd 0670872020 06/06/2023 aré liable to be set-aside.

That there are no terms, and r:undnfons of service mentioned in the appointmcnt

order of the appellant ‘wherein, nvmlmg of promotion is mandatary. it is further -

submitted thit employees in the past, have foregone their promotion along with
their posting. It is submitted that when domestic and other personal issucs do not
permit the uupluyccs/appcllant to avail the promotion order and in thal case, the

‘employees who for cgone their prumotion were allowed not to avail the promotion

(or a period or 04 years'and ‘on second refusal, the employees were perinanently
debarred frém avaiting the facilicy-of promation “tluring-their entire Service. Hence

. the employues himw!f/lu.rsalf forebear agonics of foregoing their promotions. Asa
. result, junior to. the apm.llanl: accurdin;, to the clrder of seniority cum fithess an.

© gronted promaotion to'nextrank.

d.

That as per Givil Servant laws, prumution is  kind of appointment which is always

eptional to get prumotion or not, hence the lmpugned ‘notification is void, illegal and
against the law and: tlu: samc’to the extent ul'thc appeliant Is liable to be sct- asldc

That it is further suhmuted that on account of g ;,r:lnl. of promuotion, some employecs

who are suffering. from severe ‘medical ailment or facing acute domestic issucs
canaot avail promotion wnth transfer in uther arcas, therefore, no employue can be
compelled to aceept the pmmutinn compulsorily which Is”not beneficial to the
employee but'if an employee docs not avail arid get benefit of her promotion It must
he uptlun.ul for the em plnyecs as to whether to avail or forego the benefits, Any
prumnllm- wifnout wllllngncs': of cmployce is illt.i,a! and liable to be setaside.
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‘Fhat non- d'l.!';llhl"l], of promution and fnregumg thercof does not cause loss to-the
;,uvcrnmunr exchequer and in conscqncme of foregoing promotion, pave way to the -
. next ernpluycc in at.nlonty agpiring for prumotion could be promoted.

A "[ hat thc impugned promotion Notificativn dated 06/08/2020 communigated on

" 06/06/2023 is perverse, dlscrimmatury, against the law, pungent and is a blunt
“bilow of hammer on the rights of the appellant: it is not ‘out of place to mention here
Lhat the appetlant are teachers and have to look after their chiidren as well as ailing
dt.pcndcnt lfamily members and in these circémstances in the presence of impugned
Notification dated U6/08. /2023 cnmmunacatcd on 06/06/23 would not be able to

. serve in the department and which shalt amount to the snatching of bread and

hutter of the poer employees,

It is," therefnre, humbly. prayed. that on the acceptance of
the instant Ser\nce Appeal; the: imﬁugnbd Notification bearing
No. SO (PDLICY] E&Df1-3!2020 DATED 06{08!2020, l:orrlmumcated
to Respnndent No.2. by) Respnndent 'NO.1, , vide lotter’ dated
06!0612023, may plensc be declnred -and nrdared to be struck
down being Void Ultra vires to.the Constitution of Pakistan and
aga:ns‘ucht..fundamental prlnciples of. natural justice.

1t is further prayed that no penal action as’ proposed and
enwsaged in letter dated 05!06!2023 may be declared as
unlawful -illegal and without havmg any legal effect.

An'(y other rehef, which thls honorahble Tribunal deems fit
.and propq_r in ‘the c:rcumstances (] the\;: e, may also he
grantel to the appellant. )

Foll B e o

AFFIDAVITY

I, (the appellunt) solemnly deciare

thar  the “contents  of  furegoing
applichtion are ue and correct to the
Uest ol my koowiedge sud beliel and
nathing has been concealed thcryn
trom this Honourable Cougl,
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. BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CM No -P of 2024
In Refto

Service Appeal No 2024

Muhammad Pervaiz

VERSUS

Secretary to Government of Khyber Pakhtunkhwa, & others

APPLICATION FOR SUSPENSION OF IMPUGNED NOTIFICATION
BEARING NO. SO (POLICY) E&D/1-3/2020 DATED 06/08/2020,
COMMUNICATED TO RESPONDENT NO.2 'BY RESPONDENT NO.1, VIDE
LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL OF CASE IN
HAND. '

Respectfully Submitted:-

1. That the instant application may be treated as part and parcel of service appeal of
the appellant

2. That the appellant has brought a good prima facle case and balance of convenience
also lies in favor of the appellant. :

3. That there is likelihood success of the appellant in the lis. And if the notification
bearing No. So (Policy) E&D/1-3/2020 Dated 06/08/2020, communicated to
Respondent No.2 by Respondent No.1, Vide Letter Dated 06/06/2023 is not
suspended the appellant would suffer irreparable loss.

4. Thatvaluable r“ights of the appellant is invalved in the case.

In view of the reasons, it is humbly requested that the notification bearing No. So
(Policy) E&D/1-3/2020 dated 06/08/2020, communicated to Respondent No.2 by
Respondent No.1, Vide Letter Dated 06/06/2023 may kindly be suspended til} the final
disposal of the main appeal in hand. Ng

Appellant

AFFIDAVIT Through

| {the appellant) do hereby solemnly
stated on oath that the contents of
foregoing application are true and

Advocate Supreme Cou
correct to the best of my knowledge M

and belief and nothing has been Muhammad Adeel Butt

concealed thereln this raal.e '0 . Advocate High Court
Mt

Muhammad Muazzam Butt

Court.

Deponent

¢ d .-
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- e * GOVERNMENT OF Y
“‘---.,h KHYBER PAKHTUNKHWA .
ESTABUSHMENT BEPARTMENT . ' o
< (REGULATION WING) - . . : . _
- . - ' -3 L
NOTIFICATION .
o Dated Peshawar lhe\ 06/08/2020
F .
In exercise of the powers cnnferred by section 26 of The Pakhlunkhwa civll Servants Act, 1573(Khyber
I.Phkhtunhhwa Act No XVill) the chief Minister of Khyber Pakhtunkhwa Is pleased to direct that in the-
Khyber Pakhtunkhiwa Civil Servants {Appointment Promotion and Transfer) Rules 1989, the foiluw'ing
‘further amendment shall be made, nanhr' ’

K

. ENDME
! ' .
tn rule 7, sub-ruler {5) shall be deleted,

~. "

CHIEF SECRETARY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA

{ANDS): & EVEN DATE

Copy is forwarded to :- e e e
1. Additional Chuef Secretarv, Govl of Khyber. Pakhtunkhwa, Plannina & Development Depaitment}
2. The Senigriiember Boord of Revenue, Khyber Pakhtunkhwa. ) .
3. Al Administrative:Secretaries to Govi of Khyber Pakhtunkhwa. ' R
. The Principal Secretary to Governor, Khyber Pakhtunkhwa, .
The Principal Secrerary to Chief Minister, Khyber Pakhtunkhwa, "
Al Divisional Commissioners in Khyber Pakhtunkbwa, .,
All Heads of Atfached Departments In Khyber Pakhtunkhwa.
All Autonomous/Semi Autonomous Bodies in Khyber Pakhiunkhwa,
All peputy Cammilssioniers in Khyber Pakhtunkhwa, _
10, The Registrar, Peshawar High Court, Peshawar, ° ) .
' -11. The Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar
12. The Secretary, Khyter Pakhtunkhwa Putilic Service Commission, Peshawar, N
13, The Deputy Director (T}, E&A Department, * O -
14, All Section fo‘ icers In Establishment & Administration, Depanrnent.
15. The Sectlon Off'l:er { Admln], Administration Department wIth the request to arrnge 20 gazette
copies.
16. The Caretaker, Adminlsuatmn Department.

o

® @ N o

c o {WANDAH LATIF
OEPUTY SECRETARY (POLICY):
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PR OVERNWMERT GF MevRER PAIHTUNKHWA
. ELEMERTARY AND SECOHNARY EDUCATION DEPARTHENT
- CIVIL BECRETARIAT PESHAWAR  ~

{Fhotio Ho004.0223507)

i T T T
K050 (PAmaty-MYEESEDR62023
Ualod Peshavias (e, dimz 26,2023
Ve : : . )
~  TheDlrecle » ) .
'+ -Elzmeniary & Secnndary Edigatlon Deparment “ - |\ _, L
Khyber Pakhlunithwen, Poshadar, Iy . -3

A I P
| pah utzhitan Y%
. .t - President-. - . . .
. All Piimary Taacher's Association, kP

GUIDANGE REGARDING DELETION OF RULET ré
P AIGHTUNKHWA CIVIL SERVANTS {APPOINTME

AND TRANSFER) RULES; 1383 o

Subject:

e e ————————
' '

. . <o harmwilh
' | am dlrected lo refer ipthe subject noted above qu o m;d::;: 7_6' el _
e a leller of Eslahilshmanl’nepaurhénl Ietier Ho. 59 !Pﬂﬂcﬂil:::’o; o
06 June, 2023 and 10 5@12 {hal {ha subjecl mealiag 15 lo b he | s-.'em'g[a[y "
14:00 AM o Whis depariment yder.the Chiatrmanship of Addlisna
‘EASE pepsrment n hjs office. ;- . -
: * . . a .
: . you sre, Terefors, -izquested lo ‘dgpite 2 rgprese !
: z . ling on adale, ime & venus es mantloned
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. i, - . . ‘ _ Y I
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1. 1‘ e - L .
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All Primnr{ Teacher's Assactatian, kP : '
H Lo .
\ +
' ! Subjact: GU]BRNCE REGJ\I!DING DELEI‘II'JN of RULE [5) IN'I'HE I{HYBER . - :
’ PAKKTUNKHWA CIVIL SEAVANTS [ﬁPPD!\"I’HEﬂ'I’. PHDHD’I’II’!N b . *
' AND THANSFER) RULES, 1909, . - >
¢ | am directed o refor t6 thn subject antad nhuva and to enclose !uzmwlth atettar of , -
’ " Establishment Dcpartment fotter No, SO {Pullzy}amnfl :3/2020 dated 05 jum:, znza and to state
. that the subfect meedng ts'to ba heid.on 05 July, 20230t 11:0!! AM In this department under tho, e
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- LA maatlns regarding thn subjm mattnrwas held on ns.n?-zozs at 11:00 AM under : !
':- - the Chaimanship of Additonal Seeretary-Extablishment In his Gfica, The following attandzd n
Tl the meeting - .
: -50 | NAME ) . BESIGNATION .S
1] ™r. Fozol w:r!d Ooputy Olractor Estublshmant of Dil'ertmtc E!cmr:ntnw [ R
e L . - Secondary Educhtlon Department- kg
) e 2] Mr,/azlx Ulioh ] ‘Provincal Pesident All Primary Teachers An:u:l:linn .
. .. . Khyber Pakhtunkhwa < ¢
- 3] Mr. Rafaqat Ullgh Ganaral Secialury APTA Peshawar .
- 4; Muhpmmad Ishaq Saction Offigers {Primary) ERSE Department Givll € -
i s | Secraturtal Khyber Pakhtunkbnwa Poshawar 7
v c S :
"2 Yhe, meetlnu started wlth recitatlan from The Holy- Qumn Thﬂ;d‘l:l!l’ welmmud the ,
p:m!dpants Tho,  Deputy Dlml:u:r ltmhlhhmenti of Olrectorste af Elemnnrarv a SGu:ndm-y
Edu:nﬂnn brlafed the- fnrurn mgardhag mndn Itern tndetll, | "_'
’ b 3. ARtar thrundb:m: dlscus!un It was dectded that Directorate of Elementary & Satondary
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Suljed - Minutes bf Meekin
i P g dtdd o no 4o Leller 9. (50" Bivny “MJE OB S-1 /G R
TE Minte d muding[BT/0 dettd 10-7-28 on ajed died abve Gad o
ywsnﬂ; 1213" Hﬂ?y,qbu} backshand ffmqs urdles:.
Govirmuutof BP Eshblihmd dapmimad (Replotiss

Er

s el 01e(S) T Chit Sevsmts (Pt pamstins onh Ba 197
Gde ofificeding . 8. SOR-VI(EGAD) 13} 220 dakd obroB-1sne.
* Thot $us faghd Judane yorr god ieffe in he fRllning
werdt Wide et No. 6909 defled obovamy
w3 i aLm‘gafaU Vo ¥l Suomd o decept momatin,. |
UMD prengative o ) gosunnt Jo e octep fhmmdasn 1he
That ofij isﬁfm?&h' '
.. v g te Jorwmded the came o qiuate  cmenyed
%{g;ﬁff fo. S _‘P""h:rw EQSED/2-2 [Pppsntriat-lasay b m‘i’é;qt,
o o Tod-He ! gevemmon of - gp-ED( Rgubutt, ido o (R
voo ESAD[4-3[2670 daded G-06-10% mimhﬂ-ﬁ):wmﬂfﬁ%ﬁ
e pwdsin o cledling | forp promabion. S i oy s every o)
. Senant o aceed porshin yndey aﬁq‘d Cemndihian, Y
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 CbVERNMENT OF KHYBER PAKHTUNKHWA ;
ESTA‘BLISHMEN’I‘DEPARTM'ENT' LR P
No. SOf Policr‘)E&A.Dilv-_MD.?.D . '
Duied Peshawar the September 07, 2023 -* - .
N ' - ’ - —i' . “—'l. M - . ' f
fo . . ‘ A . e ) £
. . s .+, The Secretnry to Govemmeni of Khyber Pn_lght_unkhwnf o
: - _ Elcmentary & Steondury Eduealion Depadment. _
2 . S "‘.\-f . ST 'T . - ) A .
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oy . » PROMOTION AND TRANSFER) RULES: 1989, . - . ' -
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: e CDesrSIn.. . 7T ' . N
. " {om dlra:t.cd 0 mft!r to your letter No, SD(PrImary-M)f E&SED} 2 Zfﬂppulntmcrlt.—
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| 1) Secretary to, Government of Khyber Pakhtunkhwa, Establishment Department,
. © Civil Secrctariat, Peshawar " - B . .
' ’ 2} Sefretary to Government of Khyher Pakhtunkhwa,. Elementary and Sccondary
Education Department, Civil Secretariat, Peshawar . ' '
1) Director Elementary and Secondary Rducation Department
: . ~ ., . ’ -

DELETED | ) ' '
Sir/ Madam:- S ' _ .
Your flgnorable authority promulgated Notification No. SO (Policy) E&AD,1
372020, dated 06708/2020, communicated to Klementary & Secondary Fducation vide
hettir dated 06/06/23 wherein it Has been made mandatory to the employces to avail the
prromution, otherwise, disciplinary getton shall be taken against the employces. That, as per
Jidicittion No. 83 (Policy) /iEDAD/1- 372020 dared 06708720620, the right of forepaing of
pri-nmlinn"was withdrawn and the Governnient of Khyber Pakhtunkhwa Establishment
Depariment (Regulation Wing) deleted Rule 7(5) in the Civil Servants (Appointment,
Promotion and Transfer) Rules, 1989 vide nofification no SOR-VI (€ & AD)/1-2/2020 dated
06-08-2020. That the--Dircctorate of Elementary & Sccondary Education Khyber
Pakhtunkiwa Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
fakhtunkhwa Givil Servants (Appointment, Promotion and Transfer) Rules, 1983 in respect
of which the Establishment Department vide fts letter No. SO.{Pnlicy) E&AD/1.:3/2020
Uated Peshawar the June 06th, 2023 directed the Directorate of Elementary & Secondary
! Eduneation that Rule 7(5) in the Khyber Pakhtunkhwa -Civil Servants {Appointment,
’ Fromation and “Fransfer) Rules, 1989 has been deleted:vitle notification _dated'06-08-2920
antl theretore, noprovision exists to decline or fqrgo promotion and it is obligatory upon
every civil servant lo accept promotion under” every condition. ‘Phat Bircctorate of
. Klementary & Su:-nmlqry'I-ltlucnt{on Khyler Pakhiunkhwa also wrate a letter to the office of
Estabhshment & Administeative -Deparument vide -No SO(Primary-M) LE&SED/2-
2/Anpointment Rule /2023 dated 23-08-2023 to reconsider the -amendment made ‘in
Khyiwr Pakhtuistkhwa Civil Servants (Appointment, Promotion and 'l‘mnsfufj;ll[slcs, 1989
s 1 had negatively affected a large number.of teachers and pspecially female teachers. In
the meanwhild’ the department vide its letter dated 07ch of September 2023 directed the
Direciorate _ul_'%l-llpn}uptg:y,& Secondary Education Khyber Pakhtunkhwa that accessary
- “puiconce has already been provided ta the department and therefore no proviston.exists to
_ducline o forgn promation and those’ teachers wha do nat comply with the promution -
- order of the competent autharity or try to evade promotion through different means shall
be pracecded under'the Khyber Pakhtunkhsva Civil Servant {Efficiency & Discipline) Rules,
2011, ’ B ‘.
" ‘It is, thercfore, humbly. p_rgqu that on' the acceptance of
.the instant representation; the ‘Notification béaring No. SO (POLICY)
E&D/1-31-2020 DATED 06/08/2020, communicated to vide letter dated
06/06/2023, may please.be" declared and ordéred.to be ‘struck ‘down
- béing Void, Ultra vires to the Constitution of Pakistan ‘and against the
fundamental principles of natural justice. ’ o ~ '
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