S.No..

Court of

AppealNo. - {073 /2024

Date of order
proceedings

2

15/10/2024_

FORM OF ORDER SHEET

Order or other procmééding_s ;Ni‘t-h'signature of judge

the appeal presented today by Mr. Muhammad

. Muazzam Butt Advocate. It is fixed [or preliminary hearing

1 belore Si_ng}e B(_:nch at 'Pcsh.tawa'r on 23.10.2024. Parcha Peshi

given o counsel for the appellant.

By order of the Chairman
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUN-'I%HUWA -
In Refto ‘

Service'Appeal No 4?13 /2024

Muhammad Banaras Khan son of Muambar Khan, PSHT (BPS;-lS] : -
Tehsll and.District Mardan

e dppeliant .
VERSUS
1) Secretary to Government of Khyber Pakhmnkhwa, Establlshment Department; Civil
Secretariat. Peshawar

L 2). Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary

Educalion Department. Civil Secretariat, Peshawar X,

3) Director‘Elem_entary and Secondary Education Department, Civil Secretariat Near
MPA Hostel, Peshawar

.........Requ_ndents

RESPECTFULLY SHEWETH:

1. That the Respondents Depart:ment appninted the Appellant as Primary Schaoo! Head
Teacher. .

Copy of Appointment letter is annexed as Annexure A -

1 ‘ . ' ._P_age'll-r.,’

-
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"hhybcr\]’.ﬂ
-Administrativg”’ Dcpartmcnt vide No SO(Primary-M) L&SED/Z-Z/Appnlntmcnt
- Rule/2023 -dated 23-08-2023 tp reconsider the- amendment made in -Khyber. -

"
- .

\ . ;
That as per Khybier Pakhrunkhwa {Appointmeht/ Promotlonf Transfer). Rules,
1989, as well as in other sister services of the other Pravinces and Federation as
well, avatling of promotion by tl]’e employees is always optional and-the employees ‘
as a matter. of right may avail or- fnrcg‘.;o thelr promutinn and the next employee in
scniorfty list is to be pramutcd .

That some cmpluyecs spcclﬂcally haee forcgone-thelr: promunon as they could not
serve in the areas 'where there'is no [acility of accnmmndal:ion and no houses of
their elders arc avallable to look after them in far-Fung and solitary mountainoys
hard arcas; and as.per Section 25 of -per KP Civil, Servant Act, 1973, rules to the -
extent of terms and candition is framed by the Chicf Minister and such-promotion

‘rules arc not made applicabie -with retrospective effect. The rules framed are

published in the Gazette' notification and part and parcel of KP Civil. Servant
Appolntmcnt. Transfer and Promotian Rulc:, 1989, .

‘hat Government of K.P without follnwing the rules position mcnuuncd in'Para 6

“above 'promulgated Notification No. SO (Policy) E&AD/1 - 3/2020 “dated

06)'08/202!] ‘communicated. to- Respondent ‘No.2' vide letter dated 06{06/23
wherefa. it ‘has_been made mandatory to the cmpluyecs to avail the promotion, -
atherwise, disciplinary action shall be ‘aken 3gainst: thc emplnyccs. The lmpugncd

Nonﬁj'tlnn is reprodu:cd as under:- . ‘
!

“Furthcrmorc. those omcers/nfﬁcials who do not

. comply with. promotion order.of the compctcnt authority
or try to evade pmmaﬁon through different means shall
" be pruceeded against under Khyber Pakhtunkhwa Civil
Servants (Efﬁc:ency Discipline) Rules, 2011, please

o, ER-Y -.q—'.

‘Thar as pcr not!ﬁcution No. SD [I’ollcy] /EIMD/l- 312020 dated 06/08/2020 l:hn

‘right of foregoing ‘'of promotion was wi:hdrawn and the Government, of Khyber

Pakhtunkhwa Kstablishment Department (Regulation wing) dclctcd Rule 7(5} in
the Civil Servants (Appointment, Promation and ‘Transfer) Rules, 19!39 vide
nutification no SOR-VI (€ & AD}/1-2/2020 dated 06-08-2020. . '

Copy of lmpugned notification No. SO (Pollt:y] EV AD/I 372020 dated 06/08/2020 - °

is attached as‘Anpexure B

That the Directarate of [Ilementary & bnmndary Educaton Khyher Pakhtunldwa

Peshawar-. asked for -guidance-,regarding:.deletion. of-Rute 7(5). in Khyber

Pakhtunkhwa Civil Servants {Appointment, Pramoticn and Transfer) Rules; 1989 in

respect of which the respnndent No. 1-vide its letter No. SO(Policy) ‘E&AD/1-

3/2020 dated Peshawar the June. 06th, 2023 directed the reSpundcnt No 3
(Rirectarste of-kK Icmnnmry & Secundary Pducntlon] that Rute 7(5) in the Khyber

'akhtunkbwa Civil Servants (Appumtmqnl. Promotion and 'lr.msfer] Rules, 1989 *
hys been deleted vide notification dated 06-08-2020 and thcrel'ure. no _provision

exists to decline or forgo premation and it is obligatory ugon every civil servant to.
aceept promation dnder every condltion. :

Cupy of I‘F'pugncd Lcncr dated June 06th, 2023 ts attached as Anncxure C

That thcrl:al‘u.r the mr.ctmg was also held in thr: office of ﬁddldnnat Secretary
Estabiishment on-06-07-2023 In whlch it was decided to cxamine dle casc properly

and submit a- setf-contained/ consolidated case for- onward subm{ss.ion to the -

Esmblishment Dcpartrncnt for further necessary action. '

) (‘upy of M‘Ihutcs of Mcedng datcd 06-07-2023 is attached asmw

Ihar the Rci‘pundcnt No.3-i-¢; Directorate ‘of Llcmcnmry & Scn:undary Iducatlun'
runkhwa also wrote a letter o, the office of Cstblishment & 4

- -

-

a




kBl

xa

»

e AR A AL ST e LT s

R R WL PTG =
. B . N 3 .
)

. v e

_ Pakhtunkhwa Civil Servants (Appointmént, Promotion and Transfer) Rules, 1989 as
it had negatively affected a large number ufteachers and' especlally female teachers.
Copy of Lu.l:ter dated 23-08-2023 is annehed as mmmm_ﬁ -

9.. Ihnt the respundent vlde its. letter datéd 07th _of Sepl:ember 2023 direcl:ed the
!)irectorate of Llemenmry & Secondary [:dueatinn . Khyber Pakhtunkhwa that
necessary guidance has already been provided to the depnrt.ment and therefore no
.. proyision cxists to- decline or forgo promot!nn and those teachers who do not *

s cqmply with’ the, : promotion o_rder ol‘ the -competent audwrlty or try-to evade

. promotion thrnugh different “means shall be proceedéd +under the Khyber o

. lakhtunkhwa Civil ‘Servant (Efficlency & Distipline} Rules, 2011
{‘upyol'ln.nug‘rredjetter dated 07-09 2023i is attached asAnn_exm:g_E

" 1

LT A 1hat the pt.tll:inner feeling aggrle ed ﬁled Represenmtinn l;o the respandents in

" _person, and Also: approached to. respundents through APTA President but the .

- .grievances ol the appellanthave.not-so far been'redressed. .
Copy af!lcpresentatlon against the sald, nutiﬁeatlon is annexed as A_nmu_m_ﬁ_ﬁ_ﬂ

: 1.1-. 'l‘hat feeh‘ng aggricued from the letters dated 06-06 2023 and 07-09-2023 and the
delétion of {ule 7(5)-inthe Khybor: Palthtunkhwa CivilServants [Appnlnt:menr. )
‘Promotten.and Transfer) Rules,'1989; the petltinners filed-this -Hence, the Instant X
" service appeal is filed on the fullowmg grounds - . .

~

GROUNDS:. | . S e e

- PR . - ' -
HE s -

a3 lhar as’ pcr vnr]uus |udgments it4s. estnbllshed and setﬂed ‘pfinciple that executive

B ‘nunl‘catmns cankot be given retrnspectlue ef{ect. A valid"Notification which confers

* rights 1s always applicable’ with- prospecttive - effect, ‘however, if an amendment ~ -

" notification that- adversely “effccts “the interests of the. employees -or causes _
disadvantage to the employee is fiot tenable in the -eyes of law: The notlﬁcatlon/ _
guldanee dated 06/08{2020 06!06/2023 are’llable to be sel:-aslde.

h. “That there are ne; terms- arnd condlllnns ul‘ seruice mentluned in'the appulntment o

. nrder af the nppellan: whereln, availing, af prclmntiun is mandatery. It'is further -
eubmirted Lhat. cmployeesein the past, have foregone’ thelr promotion along with
“their posting. It is submitted that Whl.l'l dumestlr: ‘and ‘other. persénal issucs do not -

* permit the empluyces/appellant to»avnll the promutlen erder and in that case, the

: em]:nloycc:, who foregone their promotion- were aliowed- not to-avail the promauan :

" fara pr'l-lud or 04 years-‘and. on second refusal the. employees wETe ﬁem]anently

~“debarrgd from availing the raclllty of promatwn durlng thelr entire ‘servite. Hence

the employces hlmaelf/herself forebear ogonics of foregnlng thelr promot;ans. Asa

" result, {unior fo the.apnellant accordlng to the order: of senierlty cum fitness afe
nruntc prumatlan to'next rank. - .

"z

o lhat as. pt.r CMI Survant laws,. prumetfon is a ldnd nf appolntment which is always

. optional to get prumotion or not, hence the impugned aotification is vold, illegat and _'

ag;unsl: ‘the law :md the same to the cxtent ufthe appellant is liable to be set-aside

B Ihat :t 15 further suhmitted rhat on nccounl: nl‘grant of promotion, some employees
. whu are suffering fron severe medical “ailmcnt:or facing acute’ domestic issues
" gunnot avail promol;uun with transfer in other arcas, tirerefore, no emplr.lyee can be
compelled to-acceptthe promntlomcumpulsonly which is_not benéficial to the
: emplayee but if an employee does not'avail and’get benefit ufher promation it must
_ ‘he- optional for-the cmployees ‘as :to. whether to-avail:or forego the benelits, Any

) nrnm_qtmn ?ulrheet wi!lingl:tess of employee: 1s legal and-liable'to be semside.

-
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That non-availing of promotion and foregoing thercof does not cause loss to the
government exchequer and in consequence of foregoing promotion, pave way ta the
next employce in seniority, aspiring for promoton could be promoted.

That I;Il',e_ impugned promotion Notificatiun dated 06/08/2020 cnmmvuqipalud an
16/06/p023 Is perverse, discriminatory, agsinst the law, pungent arid is a blunt
blow ofihammer on the rights of the appcllant. It is not out of place to mention here
that thi.j:ppellant are-teachers and have to look after their children as well as ailing
dependent family members and in these dreumstances in the presence of impugned

Notification- dated 06/08 /2023 communicated on 06/06/23 woutd not be able ro -

serve in the department and which shall amount to the snatching of bread and
hutter of the poor ermployees - : -

It is, therefore, hl._ll'l"ll:';|y prayed that on the acceptance of

the instant Service Appeal; the impugned Notiflcation bearing

No. SO (POLICY) E&D/1-3/2020 DATED 06/08/2020, communicated
to Fiesp,ondent No.2 by Respondent. NO:1, vide ‘letter’ dated
06/06/2023, may please bé declared and ordered to be struck
down being Vold, Ultra vires to the Constitution of Pakistan and
against the fundamental principles ofriatlirzgl.jus‘tig:p.

It is further prayed that no penal action as proposed and
envisaged in letter dated 06/06/2023 may be declared as

unlawful, iltegal and without having any legal effect.

p——

that

AFFIDAVIT: .

t, {the appellant) solemnly dedare

L

P

Any other ‘relief, which” this honorable Tribunal deems fit -

and proper in the circumstances of the case, may also. -be
granted to the appellant. /H/aé . .
. eliant

the contents of foregolng | THFOugh _
application are true and correct to the . . '
best of iny knowledge and belief and _ ) ‘T;ham bu ”C: m l:utt
uothing has bLgea coneccaled the . vo upreme Lour




"C.M No

: -Pof2024
In Refto _
Service Appeal No ___- 2024

Muhammad Banaras Khan

Secretary to Government of Khyber Pakhtunkhwa, & others :

APPLICATION FOR SUSPENSION OF ‘IMPUGNED NOTIFICATION

BEARING NO. SO (POLICY)- E&D/1-3/2020, DATED 06/08/2020, "
.. COMMUNICATED TO RESPONDENT NO.2.BY RESPONDENT NO.1, VIDE
- LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL OF CASE IN

HAND.

Respéctfully Submitted:- =

1. That thé instant applicaﬂon may be treated as part and parcel of service appeal of '

the appellant.

2. That the appellant has brought a-good prima facie case, and balance of convenience
also lies in favorof the appellant.

3. That there is likelihood success of the appellant In the lis. And if the notification
beafing No. So (Policy) E&D/1-3/2020 Dated - 06108/2020 communicated to
Respondent No.2 by Respondent No.1, Vide' Letter Dated’ 06]06/2023 is not
suspended the appellant would suffer irreparahte loss.

4. - That'valuable riglits of the appellant is involved in the case.

In view of the. reasons, it is humbly requested t.hat the notification bearing No. So
[Policy] E&D/1-3/2020 dated -06/08/2020; communicated ' to Respondent No.2 by
Respondent No.1, Vide Letter Dated 06/06/2023 may kindly be su5pended till the final

disposal of the main appeal in-hand.

W

o

VERSUS _ | e

v
Appeliant

AFHDAVH'

*| ! [the appe!lantl do .hereby snlemn!y
"stated on uath that the contents of
'foregoing app[lcatlrm are ‘true and
' r.orrect tn the best of my- knowledge

concealed. thereln this, (Hong:
Court. C :

and b_ellef and nothing has been

Through

Muhammad Muazzam Butt
- ¥ Advocate Supremie Court °

f . RE
» : . - . .

.BEFORE THE SERVICE TR]BUNAL KHYBER PAKHTUNKHUWA

L * Muﬁammad Adggl{ ' )

T : Advocate High Court
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B Dist. Govt. KP-Provincial o
‘{ Distriet Accoants Office Mardan
Monthly Salary Statement (July-lﬂld)

Personal Information of Mr I\IUHA.M.\MD BANARAS KHAN d/w/s of MUAMBAR KHAN

Personne] Number: 00127710 CNIC: 1610222554743 NTN: 0
" Date of Bisth: 13.03.1971 Entry into Govt. Service: 01.11.1988 . Length of Service: 35 Years 09 Manths 001 Days
Employment C;ugurr Vocational Temporary _ i
Designation: PRIMARY SCHOOL HEAD TEACH 80663756-DISTRICT GOVERNMENT KHYBE
DDO Code: MR6435-District MARDAN *
Payroll Section: 003 GPF Section: 00} Cosh Center: 15 .
GPF A/C No: EDUMRumm GPF Iatesest npphed GPF Balapce;  * 233,322.00 (provisional)
Vendor Number; - ' :
Pay nl‘:.d A_llmmces Pay s:al:: BPSFor-2022 - Pay Scale Type: Civit  BPS: 15 Pay Stoge: 24 .
Wage type Amount '  _ Wapetype Amount
0001 | Basic Py : 71,440.00 - | 1001 | House Rent Allowance 45% 352400 -
1210'| Convey Allowance 2005 2856.00  |1300 | Medical Allownnce : 1.500.00-.. "
1505 | Chrarge Allowance 40.00 2148 }15% Adhoc Relief Al-2013 -~ 950.00
2199 | Adboc Relief Allow (@136 . 637.00 2316 { Tenching Allownnce 2021 3,224.00
234) | Dispr. Red Al 1536 2022KP - | 6807.00  |2347 { Adhoc Rel Al §5% 22(PSI7) 6.807.00 *
2378 | Adhoc Relief All 2023 35% . 2431100 _-|2393 | Adhoc Relief All 2024 25% 17.860.00
011 | Adi t:unmge Allowance —__|*'6,800.00 S 0.00

Deductions - Genl.'rul

: Wage type i Amount Wagetype. Amount
3015 | GPF Subscription - .. 429000 3501 [Benevolent Fund * -1.200.00
3609 | Income Tax ol . " -7.391.00 - . |3990 | Emp.Edu. Fund KPK -135.00
4004 | R. Beuefits & Denth Comp: 60000 ’ . 0.00

. Deductions - Loans and Advances

Loan . Deseription ~ ° - . | Principal amount Deduction .’ Balance

6505 GPF Loan Principal [nstal - . . 230.000.00 -10,000.00 ° 120,000.00
Deguctions - Income Tax . ) .

Poyoble:  102940.65  Recovered till JUL-2024: 739100 Exempted: 2547921°  Recovemble:  70,070.44
Gross Poy (Rs.): 146,756.00 Deductions: (Rs.): -23,616.00 - Net Pay: (Rs.): 123,140.00

Payee Name: MUHAMMAD BANARAS KHAN
Account Number: C A0000000 13867 ’
Bank Demls NA‘I‘IONAL BANK OF PAK]ST AN 230884 KATLONG, MARDAN KATLONG, MARDAN, MAR.DAN

Leaves: Opening Balance: '-'Avuiled: 'Eamed; ’ . Balance.

Permanent Address: VEPO ALO MARDAN | - - .

‘City: MARDAN Domicile: NW - Kiryber Pakhtuokhwa Housing Status: No Official
Tewp. Address: T .

City: Email: nmbammadbanmaskban9@gmail.com

sram generated document in accardance with APPM tafzsummzeazww
All amounts are in Fak &y
* Ervors & amissians au-pﬁf('xmwcmmmmas $9)
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GOVERNMENT OF-
1 KHYBER PAKHTUNKHWA- *
©. . - ESTABLISHMENT DEPARTMENT -
' {REGULATION WING} .~ [~

NQ oN. .
Dated Peshawar the, 05{08{2020

“

RO 2.} P Yy AL RS

i IR LN SLLF

tri exercisa of the powers cnnferrel:l by sectlnn 26 0f the Pakhtunkhwa Givil Semnts A:t, 1973{Klwl:|er .
Pakhtunkhwa Act NG lelI] the chief Ministar of Khvl:er Pakhtunkhwa s praased to direct that In the
Khyber Pakhtunkhwa Clvll Servants [Appo[nrment Promoticn andTransfer]_ﬂulas 1989, the fullnwmg

further amandment sha!l be made, nnmr_

.ln»ngle 7, subnuler [5}. shail be deleu_:_t‘i._ L R -

Ix“lu;_ X ' r

1" (ANDS); & EVEN DATE

-

Copy Ls forwarded to :- R . R

2. The Senior.Member Board of Revenue, Khyber Pakhtunkhwa. -~

3. All Administrativl\Secretaries to Govt of Khyber Pakhtunkhwa.
4. 'The Principal S€aetary to Gmmnr, Khyber Fakhtunkhwa.
5. The Principal SeCretary to'Chief Minister, Khyber Pakhtunkhwa.
6. All Divisidnal Commissioners in Khyber Pakhtunkhwa, ~
7. All Heads of Attached Departments in Xhyber Pakhtunkhwa,
* 8, Al AumnnmomeemI Autonomous 8odies In Khyher Pal:htunkhwa

8. Al Depuly Comrnlsslnners in Khybar Pakhtunkhwa.

+ 10. The Reglstrar, Peshawar High Cnun. Peshawar
11. The Reglstrar, Khyber Pakhtunkhwa Service TRbunal; Pp_shawar .

11. Tha Secretary, ithvber Pakhtdnkhwa Public Service Cnmmission, Peshawar

13. The Deputy Dlrector {m. ERA Department.
* 14, All Section Officers In Estzblishment & Administration, Department.

_ CHIEF sst:hETARv

- = , GOVERNMENTDFTHEKHYBER PAKHTUNKHWA

. <

1. Additional Chéf Secretarv. Govt of I(hvber Pahhtunkhwa Piannlng & Development Depattmant}

15. The Section Officer { Admin), Admuisu-atmn Bepanment with the' requst to nrrange 20 gazerle

coples. .
16:The Caremker. Administration Department.

H

3 - - .,

& 77 _{WARDAH LATIF| -
_DEPUTY SECRETARY
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. Sir/'Madarnm- .- R P o . i . )
Your: llonorable authorlty .promiulgated Notification No. SO- (Policy) . E&AD/1 ‘

' in/;!l!:{ll, dated 06/00/2020, communicated to llementary & Sccondary. Education vide

. ,\,nmilic:llinn_Nu. s [I‘plllcy] JEDAD/1- 372020 dated 06/08/2020, the right of foregoing of
*prontudion was withdrown and the Government of Khyber Pakhtunkhwa Establishment

: 06!06!20234 may ptease be declared and ordered to hé.‘s_.tl"uck down

Roaae -

1) " Secretary to Govérnment of Khyber Pakhtunkhiwa, Establishment Department,
. Civil'Secretariat, Peshawar - v ! - . .
. 2) " Sécretary to Government of Khyber Pakhtunkhwa, Elementary ‘and Secondary
" Education Department, Civil Secretariat, Poshawar * -
3)° Director Elementary and Secondary Education Department

letter dated 06/06/23 wherein _it'haé been made mandatory to the cmployecs to avail the
" promotion, otherwlse, disciplinary action shall be taken against the employees. That, as per

-

Department (Regutation Wing) deleted Rule. 7(5) in the Civil Servants (Appdintment,-
Peamotion and Transfer) Rules, 1989 vide notification no SOR-Vi (E & AD)/1-2/2020 dated
06-01-2020. Thal the - Dircctorate of Elementary & Secondary Education Khyber - =«
Pakhtunkhwa Pekhawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Ci¥il Scrvants (Appointment, Promation and Transfer) Rules, 1989 in respect
ol which the- Ii:il:lhli;.'h'mcnt—'Dcﬂanmcnt"vidc its letter No. SO.(Policy} E&AD/1- 372020 .
dated Peshawar~the Jupe 06th, 2023 directéd the-Directorate of Elementary & Secondary
Education . that “Rute 7(5) in - the Khyber -Pakhtunkhwa Civil Servants (Appointment,
Promiption and Transfer) Rules, 1989 has been deleted vide notification dated 06-08-2020
and .therefore, no provision exists to decline or forge promotion and it is abligatofy. upon
evury civil sorvant to accept promotion upder every condition. That Bircctorate ol
Elementary & Secondary Education Khyber Pakhtunkhwa also wrote a letter to the office of
suhlishment & Administrative Department vide No  SO(Primary-M) LB&SED/2-
2/Appointment Rule/2023. dated 23-08-2023 to reconsider the amendment made in
Khvher Pakhtunkhwa Civil Servants (Appointient, Promotion and Transfer) Rules, 19689
as it had negatively affected g large *numb'cr of teachers and especially female teachers. In
the meanwhile, the department vide its letter dated 07th of September 2023 directed the
Direclorate of Elementary & Sccondary Lducation”Khyber Pakhtunkhwa that necessary
guidance has alrcady been provided to the department and therefore no provision.exists to
decline or forge promotion and those teachers who do not comply with the promotion -
order of the competent authurity or-try to evade proniotion through different means shall
be proceeded under the Khyber Pakhrunkhwa Civil Servant {iifficiency & Discipline) Rules,
2001, o L : ]

It is, therefore; humbly prayed that on the acceptance of ".
the instanté_:rgpresentat_ipn;_ the Notification:bearing ‘No. S0 (POLICY) -
E&DI1-3 1-2020 DATED 06/08/2020, communicated. to vide létter dated

being Vojd, Ultra vires to the Constitution of Pakistan-and against the
fundamental pririciples of natural justice. : -

Pateid _j_._juh/znzt} - . . .
o UHA MMAD BANARAS KHon

SON OF :
MUAM BAR  IKHAN
PoHT ’ '
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