
I

BEFORE THE HON’BLE KHYBER PAKHTUNKHWA. SERVICE TRIBUNAL

SERVICE APPEAL NO. 11 ^^y707A

Mnstan Shah, (Appellant)

VERSUS

1. Chief Secretary, Khyber Pakhtunkhwa,
2. Secretar)’, Establishment & Administration Department.
3. Secretary, Finance Department....................................... (Respondents)

INDEX

Sr. No. Description of Documents Annex Pages

Joint Para-wise comments 2-4/
2. Affidavit 5
3. Authority letter 6
4. Order dated 25-09-2024 1 7-8
5. Surplus Pool Policy II 9-13
6. Authorization of Special Secretary (Establishment)

on behalf of CS KPK_______________________
Authorization of Special Secretary (Establishment)
on behalf of Secretary Establishment

14

7. 15



:%
BEFORE THE HON’BLE KHYBER PAKHTUNKHWA. SERVICE TRIRfINAI.

SERVICE APPEAL NO. 11

Mastan Shah, (Appellant)

VERSUS

1. Chief Secretar)’, Khyber Pakhtunkhwa,
2. Secrctarj’, Establishment & Administration Department.
3. Secretarj', Finance Department.......................................... (Respondents)

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

RESPECTFULLY SHEWETH.

PRELIMINARY OBJECTIONS: Kliyt>cr Pokhetiitbu-a

■/< ^ 7?!>:«» y ,N'*1. Thai the appeal of the appellant is time barred.

2. That the appellant has got no locus standi to file the instant appeal.

3. That the Appellant has not come to this Hon’ble Court with clean hands.

4. That the Appeal is not maintainable in the present form.

5. That the appellant is estopped by his own conduct to file the instant Appeal.

6. That the Appeal has been filed with mala fide intention.

7. That the answering respondents had challenged the Judgment of the Hon’ble Tribunal in 
Service Appeal No. 1227/2020 before the Supreme Court of Pakistan, in which the apex 
Court vide order dated 25-09-2024 issued the orders that “//// the next dale of hearing, 
execution proceedings are stayed as are the said orders which appeared directly to affect the 
said government officers by way of salary stoppage, etc. "(Annex-I).

FACTS:

1. Pertains to record of the FATA Secretariat.

2. Correct to the extent that they were only placed in the Surplus Pool of Establishment & 

Administration Department for further adjustment in other attached departments and not 

in E&A Department. Rest of the para is incorrect.

3. Pertains to record.

4. Incorrect, the Judgment of the Hon’ble Service Tribunal has no relevancy with the present 
appeal.

5. Correct to the extent that the appellant approached the Establishment and Administration 

Department and the representation / request / departmental appeal of the appellant was 

thoroughly examined. Keeping in view all facts / findings, the Competent Authority 

regretted the request of the appellant on the basis of the Surplus Pool Policy, 200) 

(Anne.\-Ii). Besides, his departmental appeal is time barred. Rest of the para is incorrect.

6. Incorrect, as every case has its own merits/ grounds and the appellant was not a party in 

the Ser\'ice Appeal No. 1227/2020, therefore, he cannot claim the benefit of the 

Order/Judgement of the Hon’ble Service Tribunal, Khyber Pakhtunkhwa, without having 

legal deliberations on the matter. Moreover, as the instant appellant was not a party in the
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Service Appeal No. 1227/2020, which had ils own nierits/grounds therefore, he cannot 

claim the execution of the order/judgment in the said Ser\'ice Appeal as it is not applicable 

the appellant. Reliance is placed on the judgment of apex court in 2010 PLC (C.S) 

924(b) which held that ‘'everj' case is to be decided on its own peculiar circumstances 

and fact”. Besides, it is not the right of the appellant to ask for absorption in 

Establishment Department. The Establishment Department has its own employees and the 

appellant is trying backdoor entry in Establishment Department which may violate rights 

of employees of Establishment Department and can lead to litigation against the 

department by its own employees and can also open a Pandora box for Establishment 

Depanment by paving the way for illegal absorption of 4800 project employees of 

Departments of cx-l'ATA Secretarial on the strength of Establishment Department and 

would also increase the burden of unnecessary litigation on the Hon’bie Service Tribunal.

7. That the appellant is not an aggrieved person, hence, has no right to file the instant appeal.

on

GROUNDS;

A) That the notification / order dated 25.06.2019 is according to provincial surplus pool 

policy, 2001 and is not against the law, hence may not be set aside.

B) Incorrect. The appellant has been treated in accordance with Articile-4 & 25 of Islamic 

Republic of Pakistan, 1973.

C) That the appellant wants the ser\'ice of his own choice/whims which is not covered under 

the law. Therefore, his request is illegal and untenable.

D) Correct, however, as every case has its own merits/ grounds and the appellant was not a 

party in the Service Appeal No. 1227/2020, therefore, he cannot claim the benefit of the 

Order/Judgement of the Hon’bie Service Tribunal, Khyber Pakhtunkhwa, without having 

legal deliberations on the matter. Moreover, as the instant appellant was not a party in the 

Service Appeal No. 1227/2020, which had its own merits/grounds therefore, he cannot 

claim the execution of the order/judgment in the said service as it is not applicable on the 

appellant. Reliance is placed on the judgment of apex court in 2010 PLC (C.S) 924(b) 

which held that “every case is to be decided on its own peculiar circumstances and 

fact”. Besides, it is not the right of the appellant to ask for absorption in Establishment 

Department. The Establishment Depanment has its own employees and the appellant is 

trj'ing backdoor entry in Establishment Department which may violate rights of 

employees of Establishment Department and can lead to litigation against the department 

by its own employees and can also open a Pandora box for Establishment Department by 

paving the way for illegal absorption of 4000 project employees of Departments of ex- 

FATA Secretariat on the strength of Establishment Department and would also increase 

the burden of unnecessary litigation on the Hon'ble Service Tribunal.

E) No Comments.
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Prayer:

In view of the above submissions, it is humbly prayed that the instant 

appeal is not maintainable and devoid of any merit, therefore, may graciously be either 

dismissed in limine with cost or adjourned sine-die.

service

(N ADEEM AUDF.ARY) (ZULFI I SHAH)
ChiWSecretary, 

ICHYBER PAKHTUNKHWA.
secretary,

ESTABLISHMENT DEPARTMENT, 
Through 

(Ahmad Zeb)
Special Secretary, Establishment 

(Respondent No. 02)

Through,
(Ahmad Zeb)

Special Secretary, Establishment 
(Respondent No. 01)

(IKRAM ULLAH KHAN) 
SECRETARY, 

FINANCE DEPARTMENT 
(Respondent No. 03)
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA, SERVICE TRIRIINAI

SERVICE APPEAl. NO IP.

Mastan Shah, (Appellant)

VERSUS

1. Chief Secretar)’, Khyber Pakhtunkhwa,
2. Secretar)’, Establishment & Administration Department.
3. Secretary, Finance Department.......................................... (Respondents)

AFFIDAVIT

I, Zulfiqar Ali Shah, Secretary Establishment Department (PAS BS-21), 
respondent, do hereby solemnly declare that contents of the Implementation Report 

the best of my knowledge and record and nothing has been concealed from this Hon’ble 

Tribunal. It is further stated

are correct to

on oath that in this Implementation Report, the 

Respondent has neither been placed ex-parte nor their defense/struck
answering

DEPONE

CNICNo. 17201-0367995-1 
Contact No. 0345 6661111
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GOVERNMENT OF KHYBER PAKHTUNKHWA 

ESTABLISHMENT DEPARTMENT

AUTHORITY LETTER

Mr. Khaliq Ur Rehman, Superintendent (BPS-17), Litigation-Il 

Section, Judicial Wing, Establishment Department, is hereby authorized to submit Joint 

Para-wise Comments, in the Hon’ble Services Tribunal, in Service Appeal No. 

1133/2024 Titled “Mastan Shah VS Govt, of Khyber Pakhtunkhwa & Others” 

behalf of the undersigned.

on

(NADEEM ASL)«
Chiefs^

KHYBER PAKHTUNKHWA. 
Through,

(Ahmad Zeb)
Special Secretar>', Establishment 

(Respondent No. 01)

UDHARY) (ZUL
S \RY,

ESTABLISHM^'T DEPARTMENT 
Through 

(Ahmad Zeb)
Special Secretar>', Establishment 

(Respondent No. 02)

‘O',

(AMER SULTAN TAREEN) 
SECRETARY, 

FINANCE DEPARTMENT 
(Respondent No. 03)
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THE SUPREME COURT OF PAKISTAN 
(Appcllaic JurisdijUon)

Bcnch-III
Mr. Justice Munib AUhtar 
Mr. Justice Athar Minallah

Civil Petitions No.358-P to 368-P of 2022
and

Civil Petitions No.653-P to 655-P of 2023

Government of Khyber Paklitunkhwa 
through its Chief Secretarj’.
Peshawar and others

i
...Petitioners in all ca.sea\

I VersusT
' V- Hanif ur Rchman 

Zubair Shah 
Farooq Khan 
Muhammad Amjid Ayzz 
Qaiser Khan 
Ash:q Hussain 
Shoukat Khan 
1 laseeb 2cb
iMuhammad Zaltir Shah 
Zahiri Kh.an 
Trt’.i^ecf Iqbal 
.Altaf Hussaiit 
Waseem Khan 
Shahid Ali Shah

1
[

...Respondents

Mr. Faisal Ilyas, Additional .Advocate General, 
KhvbtT Palthtunkhwa

For the petitioners:

F''or the respondents: Mr Afnan Karim Kur.di, ASC
Mr. Salim Shah, ASC (Peshawar via video-link)
Mr Ali Gohar Durrani, ASC

Date of hearing: 25.Oy.2024

ORDER

We have been briefly assisted by learned Additional A.dvocalc 

Khyber Pakhlunkhwa as also learned counsel for the 
respondents and have sern the impugned judgment of the learned 

Service Tribunal, and in pa;'iicuiar the operative part which is contained 
in pniM 13. Learned -\AG has, in response to the reliance placed by the 

learned Service Tribunal, cn a Finance DepaJ'tment’s notification dated 
11.06.2020 drawn our a'tention and places reliance on an earlier 
notihcation of the Esiablishmcnt & Administration Department of llic 
Pi'ovincial Government daied 25.06.2019 which deals specifically with 

the cases of the respondents and in this regard further places reliance

Genera!

X
/

/X
/

SWIonOffteerfLitigi, ion)
u.i. (Doreen Khalid

Sf. Court Associate 
Supromc Court of Pakhtan

I «»
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1 ^•i CP6-35S-P of 2022. cic. c-ic.

#1
on a longstanding I'egulanzatinn and absorption policy of the provincial 
govcrnmcni.

On the other .mnd, learned counsel for Ibc respondents 
wihle aubmitiing that the correct conclusion has been reached by tb.e 

h learned Service Tnbtinai, 3ccl<s also to place reliance on Section ! 1-B of 
the KPK Civil Servants /tot, 1973 and Rule !7(3) of the KPK Civil 

Servants (Appoinvnient, Promotion 6i Transfer) Rules, 1989.

2,

.>

Let this matter be placed before a three-Member Bench. To 

come up within three weeks.

Learned AJvG draws attention.to the fact that execution4.

proceedings are pending bcfoi'e the learned Service Tribunal in which it 
that some orders adverse to certain officers of the provincialappears

government have been made. Till the next dale of hearing, execution
proceedings are stayed as are the said orders which appeared directly to 

affect the said government officers by way of salary stoppage, etc.

,Sd/-J 
(. Sd/-J

ivC^fiedlobe
-c

Pfls Noreen Khalid
Sf CoudAssociate 

Suorenie Court of Pakistan
....oX
, :.'T •• 0 .>4
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Section Officer (Litigition) 
Government ot KP 

Esfabhshmeni Oepafiment
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Surplus Pool Policy

Policy for declaring government servants as surplus 
and their subsc(|uent absorption/ acijuslnicnt.

I am directed to rcler to the subject noted above and to say that the Provincial 
Government has been pleased to make the following policy for absorption/adjustinent of 
Government Servants declared as suqolus in view of the,transition of District System and 
resultanf re-structmiiig of the Government Organizalions/Departmenls etc,

/I:- POWER WITH R.EGARD TQ THE DECLARATION.OF POSTS AS SURPLUS.
The Finance Department in consultation with Departmenti concerned and .with the 

approval of competent authority would decide with regard, to the declaration of a particular 
organization, set up or individual post as redundant orincssential.

CREATION OF SURPLUS POOL2.
There will be a surplus pools cell in the E&AD, After abolition of such posts in the 

concerned department, duly notified by the r-'inance Department, equal number of posts in the 
corresponding basic pay scales would be created in the H&AD for the purpose of drawl of 
pay and allowances etc by the employees declared surplus as such.

IMPLEMENTATlON/iVlONITORING CELL
For the purpose of coordination and to ensure proper and expeditious adjustment/ 

absorption of surplus staff, the Government of NWFP has been pleased to constitute the 
following commiitee:-

Chainnan.
Member
Member

.Additional Secretary(Esuiblishmenl) E&.AD
Deputy Secretary LG&RD Department.......
Deputy Secretary Finance Dcparlmeni........
Depiuy Secretary(Establishment) E&.AD............ Secretary

a.
b.
C-
d.

4. CRJTERI A FOR DECLARING A GOVERNM.ENT SERVANT AS SURPLUS AS A
. RESULT OF ABOLITION OF POST.
' Consequent upon the abolition of a post in a particular cadre of a department, the 

junior most'employee in that cadre would be declared as surplus. Such posts should be 
abolished in the respective departments and created in the surplus pool as indicated in para 2 
above for the purpose of drawl of pay and allowances and also for consideration for 
subsequent adjustment.\

PROCEDURE FOR AD.njSTMENT OF SURPLUS EMPLOYEES5.
Notwithstanding anything contained in any other, law, rules or regulation to the 

contrary; for the time being in force, the following procedure for the adjustment of surplus' 
staff would'be followed:'

Before iransferring an employee to the suiplus pool, he should be given option 
by the concerned department.

(a)

^(Utigif'onl
nment KP

Oepartnieiti
Spctiof^ O’ 

. Govef

1 •;
0

U *
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(i) to proceed on retirement with normal retiring benefits under the 

existing rules;
OR

to opt for rcadjustincni/absoiption against a future vacancy of his 
status/BPS wiiich 
deparinient.

Those who opt for reiiiemciu would be entitled for usual pettsion and gratuity 
according to the existing Government Serv'ants Pension and Gratuity Rules of 
the Provincial Goveniment. Those who opt for absorption/rc-adjusiment, a 
category-wise seniority list will be caused in the surplus pool for their gradual 
adjiisimeni against the future vacancies as and when occurred in any of the 
Government Departments. These adjustments shall be on seniority-cum-ntness 
basis. For ibis purpose, the seniority list will be caused category-wise with 
reference to their respective dates of appointment iii the cadre. In case where 
dates of appointment of two or more persons are the same, the person older in 
age shall rank senior and shall be adjusted first.

(ii)
may not necessarily be in his original cadre/

(b)

(c) Adjustment shall be made on vacant post pertaining to initial recruitment 
quota from those in the siuplus pool in the following

In case of occurrence of vacancies in their corresponding posts in any 
Governineni Department/ Organization, the senior most employee in 
the surplus poo! should be adjusted first.
In case of cross cadre adjustment, the persons with such minimum 
qualification as prescribed in the relevant Service Rules for the post in 
question shall be adjusted keeping in view their seniority position,
If an employee possesses the basic academic qualification but lacks the 
profcssional/iechnical qualification, he may be adjusted against such 
post subject to imparling the requisite training,

(iv) (a) The suipUis employees holding such posts which fail

nianncr;-
(i)

(ii)

(iii)

to promotion
quota in about all the Depanments, he shall remain in the surplus 
pool till the availability of a post in the parent department.

OR
(b) Where no equivalent post is available liic civil servant may be 

offered a lower post in such manner, and subject to such 
conditions, as may be prescribed and where such civil 
appointed to a lower post the pay being drawn by him in the post 
immediately preceding his appointment to a lower post shall 
remain protected.

'"In case an employee already adjusted against a lower post is declared 
sun^ius again, he shall regain his original pay scale,
” Surplus employees, who voluntarily opt, may be allowed adjiisirnem 
in Autonomous/Semi-autonomous bodies with the concuncnce of 
these bodies, where the job is pensionable. The Government will pay 
pension contribution for the period they rendered regular ser\'icc under 
the Government.

servant is

(V)

(Vi)

I

Sub para c (v) added lo para 5 vide ciiciilar teller .N'o.SORVl(E&AD)5-l/20()5. dated IS.2.2006. 
' Sub para c (vi) added to para 5 vide circular teller No.SORVl(E&AD)>li^ >»laicd 31.5.2006.

Sectio

ra
ii
f-
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(d) If no suitable person is available in the suiplus pool to be adjusted against the 

vacant/revised post, such a post would be filled up by initial recmitmeni 
manner after getting clearance from the E&AD,
S6 Surplus Staff in BPS-01 to 15 shall not be adjusted in the district other than 
their district of domicile.

To facilitate the adjustment of surplus staff, it will be incumbent upon tlic 
Administrative Department to take up the case with Finance Department for 
revival of the essential posts so retrenched as a result of general directive 
issued by Finance Department from time to time, giving cogent reasons/ 
justification. Against the resultant revival/resioration of the post, the 
concerned Department will place a requisition on the E&AD for transferring 
of suitable suqjius employee against the said post.

Unless the surplus employees in Cla.ss-iV arc fully adjusted/ absorbed against 
their respective graded posts in various Government Departments/ 
Organizations, the genera! policy of the Finatice Department regarding 
conversion of BPS-i & 2 posts to posts in fixed salary’ @ Rs.2000/- per month 
for contractual appointed should be restricted to the above extent.

(c)

(0

(g)

6. FIXATION OF SENlOiUTY

The iniei'SC seniority of the suiplus employees after their adjustment in various 
Departments will be determined according to the following principlcs:-

(a) In case a surplus employee could be adjusted in the respective cadre of 
his parent Department he shall regain his original seniority in that 
cadre.

(h) In case, however, he is adjusted in his respective cadre but in a 
Department other than his parent Department, he shall be placed at the 
bottom.of seniority list of that cadre.

(c) In case of his adjuslmcin against a post in a corresponding basic pay 
scale with different dcsignaiion/nomenclatiirc of the post, either in his 
parent Dc|Xirimenl or in any other departnicm. he will be placed at the 
botiom of .seniority li.‘<i.

^’in case of adjustment again.st a post lower than his original scale, he 
siiall be placed at the top of seniority list of that cadre, so as to save him 
from being rendered surplus again & becoming junior to his juniors.

(<i)

(3) Sub para (c) addeti lo para 5 vide circular leitcr No.SORV!/t:& AD/5* 1/2005, dated 19.1.2007. 

Sub para d added to para 6 vide circular letter N'o. SORVl(E&AD)5-i/20U5. dated 15.2.2006

tedion Officer (LltlgitiOf)l 
“c.,orr>menrrir KP

-MaoiiSlilflent’Oeuartmpm

1 •'
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NOTE:-

In case tlic officer/official declines lo be adjusied/absorbed in ihe 
abo\e manner in accordance with the priority fixed as per his seniority in the 
integrated list, he shall loose the facility/right of adjiislmeni/absorplion and 
would be required to opt for pre-maturc retirement from Government service 

Provided that if he docs not fulfil] the requisite qtialifying service for 
premature retirement he may be compulsorily retired from service by the 
comjieieni authority.

j,J- s

COMPETENT AUTHORITY TO NOTIhY/ORDER ADJUSTMENT/ABSORPTIOM.7.

After the transfer of services of surplus employee lo a Department for 
adjiistrnent/nbsorption against a vacant/revived post, the Competent Authority to 
nolify/ordcr his absorption/adjuslmcnt, shall be the respective appointing atithorily 
under the relevant rules for the post.

Provided that the decision of adjustment/absorption of surplus employees by 
the E&AD shall be binding upon the respective appointing authorities.

(Authority: letter NO.SOR-I(E&AD)1-200/9S, Dated 8'^ June, 2001)

Decision of the meeting of chief secretary with
district coordination officers, on the issue of surplus pool. '

1 am directed to refer to the subject noted above and to say that a meeting was 
held on 4.8.2001 in the Cabinet Room Civil Secretariat under the Chairman of Chief 
Secretary, NWFP to discuss the issues relating lo adjustment of employees rendered surplus 
due to restructuring of the Government Departments and Devolution of Power Plan, 2000. 
The following decisions were taken m the said meeting:-

.Adminisiralive Departments may reconsider adjustments already made against 
the available posts at District level. The guiding principle for reviewing the 
adjustment would be aimed at avoiding dislocation of the employees to the 
possible extent.

The DCOs will maintain the stirplus pool of the employees, declared surplus 
in the District cadres and their subsequent adjustment against tlie vacant posts 
(District Cadres). It must be ensured that only the junior most employees in 
the scale in the cadre be declared surplus, At the stage of adjustment of Ciass- 
]V posts, the senior most be adjusted first. However, For the other posts 
besides seniority, the background of the individual and requisite experience of 
the posts shall be kept in view. The surplus pool of Divisional cadres be 
maintained by the DCOs posted at divisional headquarters.

The surplus pool of the emjfioyees of the Head Offices be maimaiiied by the 
Head of the concerned Attaclied Department. Declaring employees surplus 
and ihcir subsequent adjustment be made strictly according to the spirit of the 
policy of the Provincial Government issued vide circular letter No.SORI 
(S&GAD) 1-200/98, dated 8.6.2001,

0

li)

lii)

$iitlenweeMUtigttion) 
Government of KP

Department
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The suiplus- pool of the Secretariat be maintained by the Establishment 
Department in consultation with the Department concerned.

The salaries of the surplus employees be disbursed through their relevant 
offices for the time being.

It was also felt that the sanctioned staff for the office of DCO and other 
offices is not sufficient. The ministerial staff has no appropriate tiers for the 
purpose of control and promotion i.c. Senior Clerk and Superintendent etc. 
The post of Chowkidar/ Sweeper does not exist in the office of DCOs and 
other offices. Even the other required staff does nofmeet the bare minimum. 
The DCOs will, therefore, forward the required proposal for consideration of 
Finance Dcpariment. The budget for the same can be ananged from the 
available savings due to phasing away of magistracy etc.

The LR&RD Dcpariment may reconsider the adjustment of the employees of 
the Local Council Board, so as to find out whether any such employees have 
been adjusted against the regular Government posts funded from the 
Provincial Consolidated Fund,

iv)1s
■ i

V)
4*

Kl
vi)

vii)

For adjustment of regular Class-IV (BS 1- 4) Government Servant in surplus 
pool, Finance Department may consider conversion of fixed pay/ contract 
posts into regular.

viii)

It is requested that decisions taken during the meeting held on 4.S.2001 may 
kindly be implemented by all concerned in letter and spirit and compliance report be 
furnished accordingly.

2.

(Auihoriiy; letter NO.SOR-l(S&GAD)l-200/9S (VoLI). Dated 13'’’August', 2001)
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government of khyber pakhtunkhwa 

establishment department

authority letter

The undersigned hereby authorized 

Establishment Department to sign parawise comments in Service Appeals, 

i-eply in Execution Petitions, Implementation
Restoration Appeals, application under section 12(2) CPC and other 

documents

Special Secretary (Establishment),

reports, objection Petitions,

necessary for submission before the Hon’ble Khyber 

Pakhtunkhwa Service Tribunal on my behalf

CHIEF SECRi^TARY, 
KHYBER pakhtunkhwa.

CHIEF SECRETARY
Govt, of Khyber Pakhtunkhwa
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• ■ GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

AUTHORITY T.ETTF.R

The undeisigned hereby authorized Special Secretary (Establishment), 
Establishment Department to sign parawise comments in Service Appeals,
reply in Execution Petitions, Implementation reports, objection Petitions, 
Restoration Appeals, application under section 12(2) CPC and other 

documents necessaiy for submission before the Hon’ble Khyber 

Pakhtunkhwa Service Tribunal on my behalf.

SECRETARY 

Establishment Department 

Khyber,
"‘•'^t3fisnment&/^oministration

Oepariment.


