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BEFORE THE HON’BLE KHVBER PAKHTUNKHWA. SERVICE TRIBUNAL

SERVICE APPEAL NO. 1135/2024

Kimya Gul, (Appellant)

VERSUS

1. Chief Secretary, K.hyber Pakhtunkhwa,
2. Secretary, Establishment <& Administration Department.
3. Secretary’, Finance Department.......................................... (Respondents)

JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

RESPECTFULLY SHEWETH.

PRELIMINARY OBJECTIONS;
•vii:*-'Si'*

1. Thai ihe appeal of the appellant is time barred.

2. That the appellant has got no locus standi to file the instant appeal.

3. That the Appellant has not come to this HoiTble Court with clean hands.

4. That the Appeal is not maintainable in the present form.

5. That the appellant is estopped by his own conduct to file the instant Appeal.

6. That the Appeal has been filed with mala fide intention.

7. That the answering respondents had challenged the Judgment of the Hon’ble Tribunal in 
Ser\'ice Appeal No. 1227/2020 before the Supreme Court of Pakistan, in which the apex 
Court vide order dated 25-09-2024 issued the orders that ‘7/7/ ihe next date of hearing, 
execution proceedings are stayed as are the said orders which appeared directly to affect the 
said government officers by way of salary stoppage, etc. "(Annex-I).

FACTS;

1. Pertains to record of the FATA Secretariat.

2. Correct to the extent that they were only placed in the Surplus Pool of Establishment & 

Administration Department for further adjustment in other attached departments and not 

in E&A Department. Rest of the para is incorrect.

3. Pertains to record.

4. Incorrect, the Judgment of the Hon’ble Service Tribunal has no relevancy with the present 

appeal.

5. Correct to the extent that the appellant approached the Establishment and Administration 

Department and the representation / request / departmental appeal of the appellant was 

thoroughly examined. Keeping in view all facts / findings, the Competent Authority 

regretted the request of the appellant on the basis of the Surplus Pool Policy, 2001 

(Annex-II). Besides, his departmental appeal is time barred. Rest of the para is incorrect.

6. Incorrect, as every case has its own merits/ grounds and the appellant was not a parly in 

the Service Appeal No. 1227/2020, therefore, he cannot claim the benefit of the 

Order/Judgement of the Hon’ble Serx'ice Tribunal, Khyber Pakhtunkhwa, without having 

legal deliberations on the matter. Moreover, as the instant appellant was not a party in the
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Service Appeal No. 1227/2020, which had its own merits/grounds therefore, he cannot 

claim the execution of the order/judgment in the said Service Appeal as it is not applicable 

on the appellant. Reliance is placed on the judgment of apex court in 2010 PLC (C.S) 

924(b) which held that ''everj’ case is to be decided on its own peculiar circumstances 

and fact”. Besides, it is not the right of the appellant to ask for absorption in 

Establishment Department. The Establishment Department has its own employees and the 

appellant is tr>’ing backdoor entry in Establishment Department which may violate rights 

of employees of Establishment Department and can lead to litigation against the 

department by its own employees and can also open a Pandora box for Establishment 

Department by paving the way for illegal absorption of 4800 project employees of 

Departments of ex-FATA Secretariat on the strength of Establishment Department and 

would also increase the burden of unnecessary litigation on the Hon’ble Service Tribunal.

7. That the appellant is not an aggrieved person, hence, has no right to file the instant appeal.

GROUNDS;

A) That the notification / order dated 25.06.2019 is according to provincial surplus pool 

policy, 2001 and is not against the law, hence may not be set aside.

B) Incorrect. The appellant has been treated in accordance with Articile-4 & 25 of Islamic 

Republic of Pakistan, 1973.

C) That the appellant wants the setv'ice of his own choice/whims which is not covered under 

the law. Therefore, his request is illegal and untenable.

D) Correct, however, as every case has its own merits/ grounds and the appellant was not a 

party in the Service Appeal No. 1227/2020, therefore, he cannot claim the benefit of the 

Order/Judgement of the Hon’ble Service Tribunal, Khyber Pakhtunkhwa, without having 

legal deliberations on the matter. Moreover, as the instant appellant was not a party in the 

Serv'ice Appeal No. 1227/2020, which had its own merits/grounds therefore, he cannot 

claim the execution of the order/judgment in the said service as it is not applicable on the 

appellant. Reliance is placed on the judgment of apex court in 2010 PLC (C.S) 924(b) 

which held that “ever}' case is to be decided on its own peculiar circumstances and 

fact”. Besides, it is not the right of the appellant to ask for absorption in Establishment 

Department. The Establishment Department has its own employees and the appellant is 

trying baekdoor entry in Establishment Department which may violate rights of 

employees of Establishment Department and can lead to litigation against the department 

by its own employees and can also open a Pandora box for Establishment Department by 

paving the way for illegal absorption of 4000 project employees of Departments of ex- 

FATA Secretariat on the strength of Establishment Department and would also increase 

the burden of unnecessary litigation on the Hon’ble Service Tribunal.

E) No Comments.



Prayer:

In view of the above submissions, it is humbly prayed that the instant service 

appeal is not maintainable and devoid of any merit, therefore, may graciously be either 

dismissed in limine with cost or adjourned sine-die.

(NADEEM ASL UDHARY) (ZULFI SHAH)
Chief Secraaiy’, 

ICHYBER PAKHTUNKHWA.
SEC RY,

ESTABLISHMENT DEPARTMENT, 
Through 

(Ahmad Zeb)
Special Secretary, Establishment 

(Respondent No. 02)

Through,
(Ahmad Zeb)

Special Secretary, Establishment 
(Respondent No. 01)

(IKRAM H KHAN)
SECRETARY, 

FINANCE DEPARTMENT
(Respondent No. 03)
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA. SERVICE TRIBUNAL

SERVICE APPEAL NO. 1135/2n:>4

Kimya Gul, (Appellant)

VERSUS

1. Chief Secretary, Khyber Pakhtunkhwa,
2. Sccretar)’, Establishment & Administration Department.
3. Secretary, Finance Department.......................................... (Respondents)

AFFIDAVlT

I, Zulfiqar AM Shah, Secretary Establishment Department (PAS BS-21), 

respondent, do hereby solemnly declare that contents of the Implementation Report are correct to 

the best of my knowledge and record and nothing has been concealed from this Hon’ble 

Tribunal. It is further stated on oath that in this Implementation Report, the answering 

Respondent has neither been placed ex-parte nor their defense/struck uiv—s.

DEPONE

11 c CNlCNo. 17201-0367995-1 
Contact No. 0345 6661111x\ I c



t
GOVERNMENT OF KHYBER PAKHTUNKHWA 

ESTABLISHMENT DEPARTMENT

AUTHORITY LETTER

Mr. Khaliq Ur Rehman, Superintendent (BPS-17), Litigation-I! 

Section, Judicial Wing, Establishment Department, is hereby authorized to submit Joint 

Para-wise Comments, in the Hon’ble Services Tribunal, in Service Appeal No. 

1135/2024 Titled “Kimya Gul VS Govt, of Khyber Pakhtunkhwa & Others” on behalf 

of the undersigned.

(NADEEM A CHAUDHARY) 
etary,

K.HYBER PAK?)TUNKHWA. 
Through,

(Ahmad Zeb)
Special Secretary, Establishment 

(Respondent No. 0!)

(ZULF yCl SHAH)
ARY,

establishmeTit department,
Through 

(Ahmad Zeb)
Special Secretary, Establishment 

(Respondent No. 02)

Chi. SE

A
(AMER SULTAN TAREEN) 

SECRETARY, 
FINANCE DEPARTMENT 

(Respondent No. 03)



t'

7*

THE SUPREME COURT Q]' PAKISTAN
(Appcllaii.; Juri;;cl!':l'.lon1'v

Bench-Ill
Mr. Justice Munib Ahhtar 
Mr. vlusticc Athur Minallaii

Civil Petitions N0.358-P to 36S.P of ?022
and

Civil Pctition.s No.G53-P to 655-P of 2023

Government of Kh\'bcr Pakl’.lunkhwa 
through its Chief Secretaiy,
Peshawar and others ...Petitioners in all cases

Versus'V
Hanif ur Rchman 
Zunair Shah 
Farooq Khan 
Muhammad AmjicI Ayaz 
Qrjiser K!-)a-n 
A.shiq Hussain 
Shoukat Khan 
Haseeb Zeb
Muhammad Zaliir Shah 
Zahid Kl'ian 
Traisecf !c[bal 
■Aliaf Hussain 
Waseem Khan 
S'nahid .Mi Shah

I

...Respondents

For Lhc petiuop-crr.: Mr. Fais.nl Ilyas, Additional Advocate General 
Khvber Pakhtunkhwa

Foi' 'iho rcsponricni::-': Mr. Afnan Karim Kundi, ASC
Mr. Salim Shah, ASC (Peshawar viti video-link)
Mr. Qohar Durrani, ASC

D.-itr. of licaring: 25.09.2024

ORDER

Wf;' have been briefly assisted by learned Additiona! Advocate 

Khvber FakhLunkhwa as also learned counsel lor the 
respondents and have .seen tire impugned judgment of the Icurned 

Service Tribunal, and in particular the operative part which is comainca 
in para 13. Learned Aj\G has, in I'osponse to the reliance placed by the 
learned Service Ti'iijunal, on a Finance Department's notification dated 
11.06.2020 drawn our attention and places reliance on an earlier 
notification .of the Establishment & Administration Pepai-tmeni: of tivc 
Provincial Government dated 25.06.2019 which deals specifically with 

•the cases of the respondents and in' this regard further places reliance

Geiierai

\y.

0r:

/

Sect!
Government of KP 

Esteblishment Department iii.s. f'lisreen Khalld 
Sr. Coust Associate 

Supreme Court of Pakhtan
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CP6-35S-P on022, clc. clc

on a longstanding regularization and absorption p'olics' of the provincial 
governmcni.

On the otlrer h.and, learned counsel for the respondents 
wi;i!e submitting that the correct conclusion has been reached by the 

yr learned Service Tribunal, Sceics also to place reliance on Section 1 l-B of 
the hPK Civil Servants Ai:t, i973 and Rule 17(3) of the KPK Civil 

Servanns (Appointment, Promotion & Transfer) Rules, 19S9,

2.

j

Let this matter be placed before a three-Member Bench. To 

come up within three '.vccks.

3.

Learned A.AG ciraws attention to the fact that execution 
proceedings a;c pending bcibre the learned Service Tribunal in which it 

that some; orders adverse to certain officers of the proi'inciai 

govcrniTjcnc liave boon made. Till the next date of hearing, execution 
nroceedings are sta'/ed as are the said orders which ai^peared direclly io 

affect the said government officers by way of salary stoppage, etc.

..L

appear?

Sd/-J 
C Sd/-J

Certified to be uue^esd'' 

ijis Moreen Khalid
i( CouflAssociate

Court of Pakistan
t? .... ..Q- Suorctne

- ) \ 
h'--20.1;d

M. .-'.zii.ir

fix ■ o>

*/7

/
f,•

/

: :
I* V

- bit->r-■

1 ■

l.o o' vVOuG....
No o: rviiaiv . 
RiVpv:; :•■••• 
CtTVf'-':::: 
Rrm; T
U'v2 0;

7
i

Yjz—
b.,-

.'7

cK

in' —

.OfffClr(Litlpion)Sexitidfi
Government of KP 

Establishment Department
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Surplus Pool Policy y

Policy for.declaring government servants as surplus 
and their subsequent absorjjtion/ adjustment.

' , d am directed lo refer to ihe subject noted above and I9 bOy that the Provincial 
Government has been pleased to make the following policy for absorption adjustment of 
Government Servants declared as surplus in view of the transition of District System and 
l esultant re-struciuring of ibc Government Organizalions/Deparlmenis etc.

1. POWER WITH REGARD TO THE DECLARATION OF POSTS AS SURPLUS.
The Finance Department in consulianon with Department concerned and with tlic 

approval of competent aiilliority would decide with regard to the dcclai'ation of a particular 
organization, bCl up or intlivitlual post as redundant or inessential.

CREA TION Ol' SURPLUS POOL2
There will be a surplus pools cell in the E&AD, After abolition of such posts in the 

concerned department, duly notified by tlic Finance Department, equal number of posts in tlic 
corresponding basic pay scales would be created in the E&AD for the purpose of drawl of 
pay and allowances etc by the employees declared stirplus as such.

IMPLEMENTATION/MONITORING CEL.L3.
For the ptirposc of coordination and to ensure proper and expeditious adjustment/ 

absorption of surplus staff, the Government of NWFP has been pleased lo constitute the 
following commiticc:-

Additional SecreLary(Esiablishmerit) E&AD.......Chairman.
Deputy Secretary LG&RD Department...
Deputy Secretary Finance Department...,
Deputy Secretary(Esiablishment),E&AE).'

■a.

b. • Member 
.Member 
-Secretary ,d. .

4. CRITERIA FOR DECLARING A GOVERNMENT SERVANT ASiSURPLUS AS A
• .e

RESULT OF ABOLITION OF POST.
Consequent upon the abolition of a post in a particular cadre of a department, Ihe 

junior most’employee in llial cadre would be declared as suipliis. Sucli posts should be 
abolislied in the I'cspeclive departments and created in the surplus pool as indicated in para 2 
above for the purpose of drawl of pay and allowances and also for consideration luv 
subsequent adjustment.

S:-- PROCEDURE FOR AD.IUS TMENT OF SURPLUS EMPLOYEES-5.
Notwithstanding anything cuiitained in any other law, rules or regulation to the 

conri'ary, for the time being in force, the following procedure for the adjustment of surphis 
staff would be t'ollowed:-

Before transferring an employee to the surplus pool, lie should be given option 
by the concerned deparnnenl.

(a)

Section Officer (Litigition) 
Government of KP 

Establishment Department

) .
-U

.s . i ■. "V ' -

hi
a;- - >•
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(i) to proceed on retiiement with normal retiring bencllts under ilie 
existing rules:

OR
to opt for |•oadjustInenL'absorplion against a fuuire vacancy of his 
status BPS which may not necessarily be in his oiieina! cadre' 
department.

Those who opt for rotirement would be emitted for usual pension and gratuity 
according to the existing Government Servants Pension and Gratuity Rules of 
the Piovincial Government. Those who opt for absorption/re-adjusimeni, a 
caiegoty-wise seniority list will be caused in the surplus pool for their gradual 
adjustment against the future vacancies as and when occurred in any of the 
Goccinmeni Departments. 1 hese adjustments shall be on seniority-cum-fitness 
basis. For this purpose, the seniority list will be caused category-wise with 
reference to their respective dates of appointment in the cadrc.'^ln case where 
daic.s of appointment of two or more persons arc the same, the person older in 
age shall rank senior and shall be adjusted first,

.AdjiLsimcnt shall be made on vacant post pertaining to initial recruiimcnt 
cjiioia (roni those in ihe suqjlus pool in the following

hi case o( occurrence of wicancies in their corresponding posts in any 
(iovcnimem Dcparimenl.' Organization, the senior most emplo\ce in 
the surplus pool should be adjusted first.
In case ot cross cadre adjustmcni. the persons with .such minimum 
qualification as prescribed in the relevant Service Rules for the post in 
question shall be adjusted keeping in view their seniority position.

(iii) Ifan employee possesses the basic academic qualification but lacks the 
professional/ieehnical qualification, he may be adjusted against such 
post subject to imparling the requisite training.

(i\') (a) The surplus employees holding such posts which fall to promotion
quota in about all the Departments, he shall remain in the surplus 
pool till the availability of a post in the parent departmert 

OR
(b) Where no equivalent post is available the civil servant may be 

oftcred a lower post in such manner, and subject to such 
conditions, as may be prescribed and where such civil 
appointed to a lower post the pay being drawn by him in the post 
immediately preceding his appointment to a lower post shall 
remain protected.

D') *‘in case an employee already adjusted against a lower post is declared 
surplus again, he shall regain his original pay scale.

Surplus employees, who \ ohiniarily opt, may be allowed adjusimenl 
in Autonomous/Semi-autonomous bodies with the concuiTence of 
these bodies, where the job is pensionable. The Government will pay 
pension contribution for the period they rendered regular .service under 
the Government.

(ii)

(b)

(c)
manner:-

fi)

(ii)

servant is

(vi)

XJ
.Sub p.iruc (v) .’(Idcd lo par.i S vide ciiciil.ir Idler No SORVl(E&,\m5.;,;0(is, dated 15.2 200d. 

" .'lib para ; fvi) added ic p.ir.i 5 vide circul.ir Idler No.SORVKC&AD)'-! 2005, daie.l 51.5,2006.

Government of KP 
Establishment Department
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(d) If no suitable person is available in the suiplus pool to be adjusted against the 

vacant/revised post, such a post would be filled up by initial recixiitmeni 
manner after getting clearance from the E&AD,
■'‘'Surplus Staff in BPS-01 to 15 shall not be adjusted in the district other than 
their district of domicile,

To facilitate the adjustment of surplus staff, it will be incumbent upon the 
.Administrative Department to take up the case with Finance Department for 
revival of the essential posts so retrenched as a result of genera! directive 
issued by Finance Department from time to time, giving cogent reasons/ 
justification. Against the restiltatit revival/restoration of the post, the 
concerned Department will place a requisition on the E&AD for iransfemng 
ofsuitable surplu.s employee against the said post.

Unless the surplus employees in Cl:iss-lV arc fully adju.stcd/absorbed against 
their respective graded posts in various Government Departments/ 
Organizations, the general policy of the Finance Depanment regarding 
conversion of BPS- i & 2 posts to po.sts in fixed salary @ Rs.2000/- per month 
for coniractua! appointed should be restricted to the above extent.

(e)

(0

(g)

6. FIXATION OF SENIORITY

The imcr-sc seniority of the surplus employees after their adjusunem in various 
Departments will be determined according lo the following principics:-

In case a suiplus employee could be adjusted in the respective cadre oi’ 
his parent Department lie shall regain his original seniority in that 
cadre.

(a)

(b) In case, however, he is adjusted in his respective cadre but in a 
Department other than his parent Department, he shall be placed at the 
bottom of seniority list of that cadre.

(c) In case of his adjustment against a post in a con'esponding basic pay 
scale with different designaiion/nomenclature of the post, either in his 
parent Department or in any other depanment. he will be placed at the 
bottom of seniority list.

■'’iit case of adjusimcni against a post lower than his original scale, he 
shall be placed at the top of seniority list of that cadre, so as to save him 
from being rendered surplus again & becoming junior to his juniors.

(cl)\

(3) Sub p.ira (t) added lo para 5 vide circular Icitcr No,SORV[/l;&AD/5-1/2005, daied !9.1.2007. 

Sub para li added lo para 6 vide circular teller .No. SORVI(E&AD)5 -1/2005, daied 15.2.2006

(LUigition) 
Government of KP 

efrtaWieHment Department

Section

IJ'
k 4
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In case ilie officer/official declines to be adjusiccl/absorbed in the 
above manner in accordance with the priority fixed as per his seniority in the 
integrated list, he shall loose the facility/right of adjustmeni/absorption and 
would be required to opt for pre-mature retirement from Government sendee 

Provided that if he does not fulfill the requisite qualifying service for 
premature retirement he may be compulsorily retired from service by the 
competcitt authority.C'..i^ r-

COMPETENn' AUTHORITY 'I'Q NOTII-Y/QRDER ADJUSTMENT/ABSORPTION.7.

After the transfer of ser\'ices of suiplus employee to a Department for 
adjustment/absorption against a vacani/revived post, the Competent Authority to 
notifv/ordcr his absorption/adjustmeiu, shall be the respective appointing authority 
under the relevant rules lor the post.

Provided that the decision ol'adjustment/absorption of surplus employees by 
the lE&AD shall be binding upon the respective appointing auiborities.

(Aiiihoriiy: letter NO,SOR-!(Ei'iAD)!-200/9S. Dated S* June. 2001)

Dedsiim of the meeting of chief secretary with
disiriet ctiordinalion officers, on the issue ofsiirpliis pool.

! am directed to refer to the subject noted above and to say that a meeting was 
held on 4.8,2001 in the Cabinet Room Civil Secretariat under the Chairman of Chief 
Secrelaiy, NV^'FP to discuss the issues relating to adjustment of employees rendered surplus 
due to restructuring of the Government Departments and Devolution of Power Plan, 2000. 
The following decisions were taken in the said-meeting:*

.Administrative Departments may reconsider adjustments already made against 
the available posts at District level. The guiding principle for reviewing the 
adjustment would be aimed at avoiding dislocation of the employees to the 
possible extent.

The DCOs will maintain tlie surplus pool of the employees, declared surplus 
in the District cadres and their s\ibsequein adjustment against the vacant posus 
(District Cadres). It must be ensured that only the junior most employees in 
the scale in the cadre be declared surplus. At the stage of adjustment of Class- 
IV posts, the senior most he adjusted first. However, for the other posts 
besides seniority, the background of the individual and requisite experience of 
the post.s shall be kept in view. The surplus pool of Divisional cadres be 
maintained by the DCOs posted at divisional headquarters.

The surplus pool of the employees of the Head Office.s be maintained by the 
Head of the concerned Attached Department. Declaring employees surplus 
and their subsequent adjustment be made strictly according to the spirit of the 
policy of the Provincial Government issued vide circular Idler Ko.SORI 
{S&GAD)l-200/9S, dated 8.6.2001,

i)

ii)

iii)

Section Officer (LUigition) 
Government of KP 

Establishment Department

•
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iv) The surplus pool of the Secretariat be raaintained by the Establishment 
Deparlmcnt in consultation with the Department concerned.

'I he salaries of iliC surplus employees-.be disbursed through their relevant 
offices for the time being.

It was also felt dial the sanctioned staff for the office of DCO and other 
offices IS not sufficient. The ministerial staff has no appropriate tiers for the 
purpose of conirol and promotion i.e. Senior Clerk and Superintendent etc. 
The post of Chowkidar/ Sweeper does not exist ;in the office of D.COs and 
other offices. Even the other required.staff does,not meet the'bare minimum. 
The DCOs will therefore, forward the requiredf.prdposal for consideration of 
Finance Department, The budget for the 'sameTcan be arranged from the 
a\’ailab[c savings due to phasing away of magistracy etc.

The LR&RD Department may reconsider the adjustment of the employees of 
the Local Council Board, so as to find out whether any such employees have 
been adjusied against the regular Goverament posts funded from the 
I’rovincial Consolidated Fund.

V)

Vi)- .
G,

r

vii)'

viii) For adjustment of regular Ciass-lV (BS 1- 4) Government Servant in surplus 
pool. Finance Department may consider conversion of fixed pay/ contract 
posts into regular.

It is requested that decisions taken during the meeting heid on 4.S.2001 may 
kindly be implemented by all concerned in letter and spirit and conapliance report be 
furnished accordingly.

(Aiiilwray. letter NO.SOR-I(.,S&C.'\D)1-200/9>S (Vol.I), Dated 13'" .August, 2001)

Sect)

•r

r

in?

i



government of khyber pakhtunkhwa 

establishment department

authority t.ettfr

The undersigned hereby authorized 

Establishment Department to sign parawise comments in Service Appeals, 

leply in Execution Petitions, Implementation reports, objection Petitions, 
Restoration Appeals, application under section 12(2) CPC and other 

documents

Special Secretary (Establishment),

necessaiy for submission before the Hon’ble Khyber 

Pakhtunkhwa Service Tribunal on my behalf

CHIEF secretary, 
KHYBER pakhtunkhwa.

CHIEF SECRETARY
Govt, of Khyber Pakhtunkhwa



V.
/3• GOVERNMENT OF KHYBER PAKHTUNKHWA

ESTABLISHMENT DEPARTMENT

AUTHORITY LETTER

The undersigned hereby authorized Special Secretary (Establishment), 
Establishment Department to sign parawise comments in Service Appeals, 
reply in Execution Petitions, Implementation reports, objection Petitions,
Restoration Appeals, application under section 12(2) CPC and other 

documents necessaiy for submission before the Hon’ble Khyber 

Pakhtunkhwa Service Tribunal on my behalf.

SECRETARY 

Establishment Department

odlisnment&Aamifiisiration
Deparlmenl.


