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proceedings
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22.10.2024 The implementatioh petition of Mr. Janat Khan

submitted today by Mr. Muhammad Imran Khan
Advocate. it is fixed for implementation report before |
Slngte Bench at Peshawar on 25.10.2024. Original file be
requisitioned. AAG has noted the next date. Parcha Peshi
given td counsel for the petitioner.
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The execution Petition of Mr. Janat Khan submitted to-day by Mr. I_\_)‘iu_ha'mrriad

Imran Khan Advocate is incomplete on the -following score which is returned.to

the counsel for the_ petitionerfor\compietion and resubmission wi_thin_ 15 dé‘ys_. :" Lo
- Copy of service appeal mentioned in para- 1 of the appeal is not attached
. With the appeal be placed on it. _
2- Page no. 18 & 19 of the petstlon is 1lleg1b!e y
No. 4}59 __/Inst./2024/KPST,
Dt. iﬁ-f;jp_ /2024,
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BEFORE THE _CHAIRMAN SERVICE
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Mr Janat Khan Head Constable No 317 $/0 Zarin Khan R/Q Village
Shalbandi Tehsil Garga District Bunir.

Petitioner

: VERSUS

1. District Police Officer Swat.
2. Provisional Police Officer,Khyber Pakhtunkhw2 ,Peshawar,
3. Deputy Inspector General of Police,Malakand Region,Saidu Sharif Swat,

Respondents

!
APPLICATION FOR IMLEMENTATION OF ORDER DATED
08/05/2024 IN ITS TRUE SPIRIT ON THE PESPON"DENTS AS PER
JUDGMENT OT THE HONBLE COURT

Prayer: .

ON ACCEPTANCE OF THIS PETITION 'i'HAT STRICT DIRECTION BE
GIVEN TO THE RESPONDENTS TO COMPLY THE ORDER DATED:
08/05/2024 OF THIS HON'BLE COURT. ANY OTHER REMEDY

WHICH THIS HON'BLE COURT MY DEEMS FIT ALSO BE
AWARDED. ‘ .

Respectfully Sheweth:

!
{
I_
r
;
. L !
The petitioner most humbly submits as under:
i
I

Brief Facts: 5

1. That petitioner filed Service Appeal No bef‘ofe the Hon’ble Court, against the
Respondents, '

|
;o
(Copy of Service Appeal is: annexure-A)
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2. That after service of notices and after profacr Arguments, the Honble Court

decided the Appeal, in favourt of petitioner on 08.05.2024 and against
respondents

(Copy of judgement §s annexure-B)

3. That thereafter petitioner time and againy contacted the respondents for
! implementation of the Order of the Honble Court, and provided attested
& copies of the Honble Court, to fallow the same, in its True spirit, but they
B delaying the matter on one pretext or the other.

(Copy of application is annexure-C)

4, That even after clear cut direction of Hon’ble Court the respondnet faited to
fulfill the order of Court.

. 5. That feeling apgrieved from such relucta it behavior of respondents, the
petitioner filed the instant writ petition on the following grounds inter-alia;

A -

Grounds; - '

PRIEia b Rt

A. That after passing of the said order of this Hon'ble Court, the petitioner time
and again approached the respondent and hd also handed over a copy of the
said order to the respondent, but he on one pretext or the other was lingering
on the afore stated implementation and disp%sal of the order of the petitioner.

The respondent was ieast interested to follow and to obey the order of of this
August Court, hence the Respondent rendered themselves responsible for
| ) punishment on account of not obeying the order of this August Court.

r B. That the non implementation of the order of:this August Court clearly shows

| the contemptuous attitude and conduct of the respondent. What to say in
respect of their this mistake and contempt of a Judicial forum even the afore
quoted order of of this august court is intehtionally shelved and put in the
back burner but still the question of implementation/disposal of the order of
the petitioner is not only awaited and from his conduct it can easily be
predicted that they even would not bother in future to implement the said
order of judicial forum, hence they are liable to implement the order in its true
spirit.. '

C. That the above noted contemptuous behavior of the respondent on one side
made mockery of the order of this August Court and on the other side
increased the agonies and miseries of the petitioner, so in such a situation how
a contemnor could be spared as on one hand he is not taking care of the
Judicial order and on the other hand he is about to deprive the petitioner from
the fruits of order of legal competent forum.

D. That in prevailing circumstances and facts mentioned above the respondent
did not deserve any leniency, their contemptuous attitude is crystal clear and
need no inquiry or recording of evidence and they are liable for punishment.

IT IS, THEREFORE, MOST RESPECTFULLY PRAYED THAT STRICT
. DIRECTION BE GIVEN TO THE RESPONDENTS TO COMPLY THE
ORDER DATED: 08/05/2024 OF THIS HON’BLE COURT. ANY OTHER
REMEDY WHICH THIS HON’BLE COURT MY DEEMS FIT ALSO BE
AWARDED.

'
’
]
|
i
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Dated: 21.10.2024

CERTIFICATE:

Petitioner
Through §
Muhammad Zija Uliah
&

Muhammad Imran Khan
Advocates High Court
Peshawar.

}
It is certified that prior to this petition no such like -petition is
moved by the petitioner before this I-Ion'b;le Court.

) ADVOCATE
*

N\
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_ I, Mr Janat Khan Head Constable, No |317° §/0 Zarm Khan’ R/O
Village Shalbandi Tehsil Garga Dlstnct‘Bumr do hereby solemnly affirm
and-declare that the contents of the Petition are true and correét to the best of
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: BDFORE THE KHYBER PAKHTOON KHWA SERVICES TRIBUNAL

PESHAWAR

Service Appeal No. /2018.

Janat Khan (Head Constable No.317) l
}%/o Village Shalbandi Tehsil Gagra Dr
VERSUS

1. District Police Officer, Swat.
2. Provincial Police Officer, Khyber Pal

3 Deputy Inspector General of Police, Malakahd Reglon Saidu

Sharif Swat..........oooovviiin i

B Respondcnts

|

|
strict Bunir......... Appéllant

{htunkhwa Pe shawar

APPEAL UNDER SECTION
PUKHTUNKHWA SERVICES TRIBUNAL ACT:
1974 . AGAINST THE IMPUGNED *OFFICE

ORDER No.53 OB DATED:Oi

4 OF KHYBER

1.04.1997.

PRAYER IN APPEAL:

!

On acceptance o:f this appeal the impugned Order dated:01.04.1997

: l . ',
disnussal from service of the appellant n}ay kindly be set aside and the

same may kindly be converted in to retirement on completion of age of
! 4

| |
superannuation and further the appellant may kindly be awarded

with all back benefits of service including pension and gratuity etc.

Respectfully Sheweth:

1. That 1nitially the appellant as constable

- p——

1
+ joined. the

respondent/department in fthe year 1976 and as such

rank of head constable.

performed his duties with zé

al and finally promoted to the
, 1

T
-

. 2. That latter on in the year 1995 an FIR No.628

dated:17.08.1995 U/s 409/

was lodged against  app

relevant record of the FIR is

120-B PPC/5(2) P.C Act 1947
ellant and others.(Copies of

annexure-A)




, @

3. That thereafter without waitihg for trial proceedings and
final decision in Anti-CorrL_;ption court, in the above
mention case FIR a so-called inquiry was conducted by the

. Respondents and on the basis of findings of the one-sided

mquiry report the appellant was awarded major penalty i-e

dismissal from service vide impugned office order

dated:01.04.997.(Copy  of ] impugned office  order
dated:01.04.1997 are annexure-B)

4. That as the trail proceeding were in progress so the
petitioner waited for its ultimate conclusion but latter on
trial of the case was adjourned sin die and the appellant

was discharged from the casé because during trial the

. prosecution had failed to produce their witnesses.

5. That thereafter the appellant waited for the ultimate fate of
the trial but till date no progress has been made in: trial

! _ '
proceedings nor the app_ellarilt punishment was converted
in to his retirement as the appellant touched' the age of

superannuation for retirement during the trail period.

6. That  hopelessly later ‘on against the order
dated:01.04.1997, the appellant filed departmental appeal
and as such the same was,not decided within statutory

period..(Copy of Departmentarl appeal is ‘annexure-D))

That being aggrieved from the impugned orders, the appeéllant
: R
approached this Hon'ble Tribunal on the following grounds

amongst other inter alia; |
i

GROUNDS:

A. That the impugned office orders i-e dismissal from service

of the appellant is against fa(’r:ts, law and procedure, hence,

untenable being unjust and unfair.
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That the appellant was not treated in accordance with law

and rules, thus acted in violation of the relevant laws laid
down for the purpose.

That the whole departmenta] proceedings against the
appellant was based on personal il well and with ill

intention a harsh and illegal pénalty was imposed on the

appellant.

That no opportunity in shape of personal hearing was
afforded to the appellant during enquiry proceedings. and

as such the statement and {evidence was recorded in

absence of the appellant which clearly showing the ill
intention of the appellant.

That the incompetent authority has awarded the penalty to

the appellant so the punishment awarded to the appellant
is illegal. : ¢

That as now main grievance of the appellant is regarding
his after retirement benefits i-e pension etc which is a kind
of financial matter and being continues cause, of action
legally there is no limitation run against the appellant in

such like situation. ,

!

It is, therefore, most humbly prayed that on acceptance of

this appeal the impugned Order dated:01.04.1997 dismliss_al from

' service of the appellant may kindly be set aside and the same may

| kindly be converted in to retirement on completion of age of

superannuation and further the appellant-may kindly bé awarded

, with all back benefits of service including'pension and gratuity etc.

'Appellant |

e 2
Janat Khasny(H/C )
Through™= ~ —° =%

Shams ul'Hadi

Dated: 25/05/2018 Advocate, Peshawar.,
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Service Appeal No.Y36/2018

BLEFORE: MRS, RASIHDA 1£ANO .. MEMBER @)
MISS. FARELUA PAUL ... MEMBER (M)

-——— e o« @, oo -
= A - . . .
ol —
T .

Mr. Janat Khan (Head Constable No. 317) R/O Viltage Shalbandi Techsil Gagra
District Bunir. _

+ LYY
R
/ }\ .

r Y

(Appellanry j;;':';(’ '

’ : !,I‘\?’.-
District Police Oiticer Swal. \\* o
Provincial Police Oflicer, Khyber Pokhtunkhwa, Peshawar, - T‘ 7
Deputy inspector General of Police, Malakand Regibn, Saidu Sharif Swat., -

VEr-Us

@ —

{Respondents)

: Mr. Shamsul Fiuli
Advocate ... TFarappellant

Mr. Muhammad Jan . _
District Attorey ... For respondents

b Pate of Institution........................ 29.00.2018
( . .. DateofHearing.......................... 18.05.2024
‘ Date of Decision......................... 08.05.2024

. JUDGMENT
] | '
RASHIDA BANO, MEMBER (J): The instant service appesd has beeh instituted
) f
- under section 4 of the Khyber Pakhtunkhwa, Service L’I‘ribunal, Act 1974 with the

prayer copied as below: . g

“that on acceptance of his appeal, the imphgned order dated

01.04.1997 dismissal from service of the appellant may kiudly be
' . ;

set aside and the same inay kindly be converted in to retirement

on completion of age of superannuation and further the appellant

may kindly be awarded with all back benefits of service including

( ; peusion and gratuity.”

—— - -




Briel facts of the case, as given in the md

was later (m.pra.‘mml'cd 1o the rank of Head Coustab

d

.

*
*
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cmorandum of appeal, are that

.
M

- appellant was appeinted as Constable in Police Department in the year ]-??6 and

fe. Inthe year I995 a c‘:% FIR

No.628 dated 17.08.1995 U/S 409/120-B l’l’Cf5(2)

resulled into major punishment ol dismissal
01.04.1997. Appetiant tiled deparunental appeal w
the instant Service appeal.

3. Respondents were put on notice, who submit

- detail. -

ot

e

&
P

3.

Arcated in accordancc wilh law and rules that b»sla

-t

and, mi’sap'propr_imiun of governmentproperty. |

the charges leveled against him were ¢stablished for

authority aftec fulfillment of all codul tormalitics,

pN

on- the basis of which disciplinury proceedings weére

. I:iw_. ﬁI‘C{S, ;10rms nllfjuslicc, henee .-li:\l*nln; o be m.t o
'&i'rég;ied, in ‘accordance - with law and rules; that no 4
\- aftorded to_him as stateji‘hcnt_ and cvidencce was l‘eC..Ol

which’ _shi')ws the il will of the F;:sp011dc|1ts‘; i_ha

“appeliant by an incompetent authority which is also o

No. 628 dated 17.08.1995 uss 409:’]20-]3 PPC/53(2)

1947, was also registercd agaost him on the basis of
4 .

“and the punishment of dismissal from service was aw

P.C Au 1947 was Iudbud and
mltlaled against htm whlch
o service vide .'Qr-‘d:a'r. dated
hich was not rc‘spoi'l_dclc:!;, h.c:_)_c_:_c

1

led written replies/commients.on

’ V.
the appeal. We have heard ihe learned counsel (§r the appellant as well as the

learned District Altorney and pefused the case file with connected documents in-

-§
i

. Leamed counsel.for appcllant argued that thé impugned order is against:the

:1‘ -

ide; that .a.ppcllqm has not becn
hance of pcrsn-nal hear‘iing was
ded in absence of the a;épcl_llant
t the penalty a\;rardcc-lgl'o the

gamnst lhc rulesflaw.

i

$
(,onvcrs:,ly It.arm.d District ‘Attorney  conténded that dppt..]lam s~ been

fcs depdrlmcntal acuon, an FIR
;-
Prevention ol" Corruption Act;
i
volvement in corruption case
LI | .

coicnded that during inquiry all

\

which no leniency was justified

arded 1o him by the competent
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Perusal of record reveals thut appellant _io,ncd respondent departtent as
*

: < 0.

¢ s

. constable in the year 1976 and was promoted as Head Constable. He was nominated

in a criminal cdse bearing FIR No.628 registered under section 409/120B BPC 572 .

PC Act, 1947 at Pulice Station Mingora on the basis of wl%ich respondents vide
rorder bearing No.53 datad OLUL1997 dismissed hi:ln from scervice from da;e of his
al;scnce from duty duc (o Ihis involvement in criminal case. ; |
7‘. - (Although in the office order bearing OB |[Nu.53 dated ‘(Jl.04".]99._?.i1" is
mentioned that “afier perusid of inguiry fite, _;'im)ing of the ingquiry ojﬁr}wz uni

other connected record” but respondent had not anmixed with their reply/conuiients

any charge’ sheet, stalement of allegation, show calise notice or even the nquiry
L

report from which it can be ascertained (hat in fact any inquiry as is alleged by the , -

respondent had already been conducted and proper procedure provided tn thesrules |
N . A

. . I
had been foliowed/adopled. When  departimental | representative was asked (o

produce’the inquiry record/file, he showed his indbility to produce the same:ion the

-~ - 1.
‘ L
s ground of being an uld case. ;
8. In our humble vicyw. this excuse ol old case is[nol aceeptable as criminal case

against the appellant upon report of the department iiselt was pending adjudication

. _ !

. i .
in the court of competent jurisdiclion and respondents were well awarei.of s~

*

. : .
b . . . . .
pendency being coniplainant, then in such a siluation] they were duty bound to keep
- - . w -

record in safe custody till completion of criminal trial as (hey are also in knowledge

. _ ‘ | {
that under the rules and as per direction of supreme Juurt, belore acquittal upproach
. : P
to service tribunal for redressal of gricvance of civil servant who is involved in a
: . ' L]
criminal - case is a futile excrcise. Non availabiliy of inquiry file and record is
: ¢ .
, | 1. %
suggestive/indicative of the fact ihat in fact no inquiry in accordance with rule was

conducted by the respondents and appellant was deprived Irom due proccssg)l" Tuw

and is discriminated by the respondeiit upon allegation of involvement of qfimina_l

~

RUTH

char'ges {from which later on he was acquitted by the competent court of law,

-

i
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Y. Legally speuhing respondeins were reguired to suspend the appellant afler bis
imvolvement in the crivinal case and wait for final decision -of the competent court
ol luw but they withow adapting such-procedure as provided i the police rules 16,
decided in haphazard mamer the date of departimental proceeding vide impugned

order which is un-justice and against the rules, Polide wles 1934 16(3) provided

thint;
3 - - + ) . s
“16.3. Action fullowing o judicial acquiftaly '
Cy Ve Police Officer has been tricd i e il clng:

Court e shall not be punished departmentally on the samce chai ge or
an a different charge based upon the cvidence cifed in the criminal I
case, whether actially led or not, unldess:- ‘

()  The criminal charge has fuiled on technyical grounds; or .
(b)  In the opinion of the Court or of the Superintendent of Police the
prosecution witnesses huve been won over; or t
{c) The court has held in its judgment that an offence was actually

conumnitted and that suspicion rests upon the Police officer concerned;

or

(d) The cvidence cited in the crimin t case discloses fucts
unconnected with the charge before thie Court which justify
departmental peoceedings on a different charge; or

(¢)  Additionadl evidence admissible under  Rule 16.25 (1) in .

(2) Departmental proceedings admissible under sub-rule (1) may be

departmental proceedings is available.

instituted against lower subordinates by the order of the Superintendent
of Police but muy be taken aguinst IUppcr .S‘::bonﬁua!’es only with the
sanction of the Deputy Inspector-General of Police; and u police ojﬁf:cr
agm'us} whom such action is udmissible shal not_be deemed to have
been honourably acquiticd for the purpuscl of Rule 7.3 of the Civil
Services Rules (Punjab), Volume I, Part 1.
'So, m the instant case the appellant was acquitted er;nn the charges leveled against
him in the eriminal case apd main reason o proceed against the appellant was his °
ilbn\'ulvcmem in criminal case which is no more in hcld, henee respondents were

required to re-instate the appellant.

4 4




' 10. . Moreover in the impugned order the dismissal from service was ordered

!

‘ from the dale of his absence bul no date of absence is inenlioned in it. As no charge
sheet and statement ol ablegation bs provided despite direction therefore it could not
be t:!elerminud what actually charge was and if :lhséncc was a charge then from
whicéh date. So far as question ol limitation is concerngd, in this respect it is held in
PL-D 2010 SC 693 cilation;

“h) S, 4--A pﬂ-h:!--~Limfn:Jirfff---Cii'fl servant Squght reinstatement in
Suevi by dffer e wis wogadited from murder cgse---Service Teiaul
Callowed the appeal filed by civil servant ald reinstated Tim in
, service—-Pleu raised by employer/bank was that uppeal was barred by
limitation---Validity---Civil servant was acquitted in criminal case on
© 22-9-1998 aud he Siled his departmenial appeal on 12-10-1998, i.c.
within three weeks of his uequinal in criminal case---1t would have
been u futile wttempt on the part of civil sexvant to challenge his
removal from service before earning acquittal in the relevant
criminal case---1t was unjust and oppressive 10 penalize civil servant
for not filing his departmental appeat before earning his acquitial in
criminal case which had formed the foundation for his removal from

service—cppeal  before Service Tribunal ‘was  not barred by

v limitation.

1. In our humble view, appeal of the appellant iL not barrcd by Iimilulionl as

case was adjourncd sine-die afler which he ﬁled;his departmental appeal on

20.03.2018, when he was discharged by the criminal court of kawv, his erimunal case

was again started and he was acquitted from the chu"rgcs leveled against him vide
.

judgment dated 02.11.2023, the concluding para of lhr.. same is reproduced as under;

“Moreso, the stutements of prosecufion wiltiesses are ot in line
with each other rather there are many contradiction in the cross
examination of these witnesses, due 1o which it can be clearly
witlheld that the prosecution hus miserably failed 1o prove its case

heyond any shadow of doubt and there is no probability of

a"n." ?' ;? ‘
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conviction vf uccused, therefore aceused Jannat Khan S/o Zareen
Khan and Razi Khan S/e Raliim Dad h'hu:u are acquitted from the
cuse in hand, if not required in any other cuse. The accused are on
bail. They wud their sureties ure discharged from the liubilitics vf
the bail bonds.”

So appeliant is acquitted on merit and not on technical grounds.

1?2 It has been held by the superior fura that alt acquittals are certainly

-

hunorable. There can be no ucquittal which mdy be said to be dishonorable.

Conviction of the appehani in ciraomal G vos e o ownd e whiich hie e
been dismissed from service und the said ground had subsequently disappeared
through his acquittal, making him rc-emerge as a(fit and proper person entitled to

continue his service.

13. It is cstablished from the record that charges ot his involvement in murder

casc ultimately culminated in honorable acquittal of the appellant by the competent
court of Law. In this respect we have sought guidance from 1988 PLC (CS) 179,

2003 SCMR 215 and PLD 20t Supreme Court, 6?5.
i

14. It is pertinent to mention here that appeliant join the department in the ycar
1976 and scrved ll;c department with unblemished record for about 21 years uli his
dismissal from scrvice vide impugned order dated 03.04.1997 by respondent.
Appellant through instant appeal sceks modilication in ilﬁpuguh:d order of penalty
from dismissal from service to compulsory retirement as appellant during pendency
of criminal trial aguinst hiin reached to the age of superannuation in the ycar 2017.
This tribunal is vested with powers o vary and n.mdif)f order of departmental
auwthority. 1t s held in P.L.C 201 I’C.S 508 cilalinné

1
Ueonnl, 3e-eService Tribunals Act (LXX of 1973), 8. 5--
Madifyving of order—-Compulsory retirement-—-Absence from duty--
Acquittitd from criminul charge---Civil servant removed from service

on the allegation of his wilful absence from duty-—Plea raised by




i
¢
~" 3

civil - servenit was  that s - ubsence fr(ml duty  was, due o
circumstunces bevoud his contiol uas he had been m volved in nur (fer
cuye--- Validity—~-Service - Tribunal while dealing with .appeul, had

power unier 8.3 . 0f Service Tribunals Act, 1973, to vary and mod{f_"p _ .

order of depurtimental 5;.'rrhomy--Suprcu':e Court while .uamg,:am
appeal over judgment of Service Tribunal could alse exercise such
power o m.ce! the citds of justice-<-Civil servant, who had lony
unblemished service record of about 17 yem:s. and he, by force :uf
circumstances (involvement in case in \which he was lafer .:jm
::i'quxiﬂed), waty prevented from poiforuing his diuty—-€jvi! cervani
was wbsent Srom duty entailing smme penalty wnder law and his
removal from service was foo harsh - pepalty for him-—-—.S'uprcme

Court converted petition for leave to :ppcn! into appeal aml

converted penally of reinoval from service into compu!.wry

retirement---Appeal was allowed,” %

Appellant by force of circumstance ie. his involvement in criminal case, the

department itself prevented hine from perfonmance of his duties, when he was
acquitted from the criminal case. Therclore, we the cifcumstance, now aller attutiing

_ oot
the age of superannuation, the only relief which could be given to the appe!lam as

modifying his penalty of dismissal [rom service intd compulsory retirement {tom .

the date of his attaining the age of superannuation]in the year 2017. Costs shall

. 3 i
.. tollow the event, Consign. _ . , .
I.m ! h . . s . .
A 15.  Pronounced in camp court ai Swat and given under our hands and seal of
l' o ' .\ ' '
R B " . . . ' - ; }
. the Tribunal on this 8" day May, 2024. '
! : ) A
| (RA%HID »
. Aember (1) -
Camp Courl Swat N Camp Court Swat - )
" Beknin : N 3 - ‘(:'7
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(POWER OF ATTORNEY)
1IN THECOURT OF <€che _Zt-f;bl}ﬂa ) echawaz
et kw | :
VERSUS
1
”DP() S L«thf cmﬂ/ oﬁm |
Jamf Kha - 'Pefeﬁoﬂex ) in !
the above noted J ot gp,(, ere y appomt and . constitute
MUHAMMAD ZIAULLAH ADVOCATE SUPREN[E COURT
. OF PAKISTAN to appear plead act, compromlse withdraw - or refer to' .-
'arbltratlon for me/us as my/our eounsel in- the above noted matter, without any
_Ilablllty for their’ default .and wnth the authorllty fo engage/appomt any other_
Advocate/Counsel at my/our matter DL M |
 Dated: - R Z }-;
N s | /l"l 960
Attested & Accepted. L Chent( ) : _
' MUHAMMAD ZIAULLAH
“En'No# 5840 |

- MUH_AMMAD.‘ZIA'ULI;AH

Advocate Supreme Court Of Pakistan

‘Legal Consultant & Practltloner,
Cell # 0314 9806895

W A:j _'-TLAT NAMA

“Advocate Supreme Court, of Paklstan

Chamber: J. Waqar Ahmad Seth Block,

2 floor; DlStI‘lCt Courts Péshawar. #
. L o cambhioarat |
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