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’ _'B rORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Executlon Petltlon No [205 /2024 . -
N | - -
) S_ervicg‘Appeal'N’o._ 1417 /2020 | '
~ (Decided on 1'_8-._(}7.20'2_3) :
SYEAHABID JAN.......ceve covmessmsrmsnsrsescesensbnsesseionsansmmssseensivuss Pétitioner
| | Versﬁs_ , '_ _ _
The Govt. of KPK and others Respondents
INDEX
1. _Executlon Petltlon wnth Affidavnt AR B o 12
. | Judgment of this Hon'bl¢ in Appeal R ST E N
2. | No. 14172020 ° 18.07.2023 A L 39
. Order in Execution Petltlon No _ I
3.. .| 2202024 _ _ _ 16 05 2024 B ah ‘IOTIZ,'
4. | Application of Petitioner - 26 09 2024 ooevT | T 13
"W_akalat Nama ; o : I RN -
Through
Advacate,‘.Supreme Co‘urt
. (BC#10-5542)
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& o .
Muhammad Ghazanfar Ali
" Advocates; High Cour)
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Dated: /10/2024 - . - Cell # 0345-9337312
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BEYORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. 12024
IN

Service Appeal No. 1417 /2020  snyner Pakheuichowe
(Decided on 18.07.2023) Service Trilinna

Diney Nu._L.é_gé‘ 7
Syed Habib Jan Dmca-u?"—/‘z—:&/bf

Sepoy (BPS-07),
Bajaur Levis, Bajaur Agency Khar .............coooiiin Petitioner

1. The Govt. of Khyber Pakhtunkhwa
through Chief Secretary, '
Civil Secretariat, Peshawar.

2. The Secretary,
Govt. of Khyber Pakhtunkhwa
Home & Tribal Affairs,
Civil Secretariat, Peshawar.

3. The Deputy Commissioner

District Khar.

4, Distri_ct Police Officer,
District Khar. ... ... Respondents

Execution Pétition for directing>the Respondents to tmplement the Judgment
of this Hon'ble Tribunal .dated 18.07.2023 passed in Service Appeal
No.1417/2020. ]

Respectfully Sheweth,

1. That Petitjoner had filed Service App_eal-‘No.]4l7/2020 which was allowed
by the Hon'ble Tribunal vide Judgment dated 18.07.2023 (Annex:-A).

2. That after ob‘taining attested copy of the judgment, Petitioner submitted the
same to the Departrﬁent .through application for implementation in
accordance with law. ‘Similarly;' the Registrar of the Tribunal had also
transmitted the copy of the Judgment to the Respondents for compliance
and even-at the time of announcement of the Judgfn-ent the representative of

the Respondents was also available, however, the Respondents failed to

.

!



* " implemented the judgment of the Hon'ble Tribunal in letter and spirit.’

3. That the Petitioner then filed Execution Petition N0.220/2024 before the
Hon'ble Tribunal for implementation of the'.[udgmem ibid, which was
disposed vide order dated 16.05.2024 \(Annex:-B) pursuant .to the
commitment of the learned AAG ’re_garding Iim.plemeritatio'n of the judgment
of the Hon'ble Tribunal within fortnight, - however-., inspite .6f the
commitment made at the bar the Respondents, even after lapse of about five
months, failed to implement- the judgment of the an'blc Tribunal witﬁin
the stipulated time. Petitioner alongwith other colleagues, aléo filed an
application (4nnex:-C) for implenientation of the judgment ibid, but invain,
which constrained the Petitioner to file the instant ‘Execution Petition.
it is, therefore, humbly prayed ih’a-t Execution p_roceedings ‘may kindly be

initiated against the Respondents for, ndntimplementation of the judgment of the

Hon'ble Tribunal.

»

) e(lyt/i::{:r L

Through
. Khaled Rahtian
: Advocate, Supreme Cg, .
& .
Muhamméd Ghazanfar Ali
Advocates, High Cofirt
Dated: _ /10/2024 " '

Affidavit
I, Syed Habib Jan, Sepoy (BPS-07), Bajaur Levis, Bajaur Agency Khar, do héreby affirm

and declare on oath that the contents of this Petition are true and correct to the best of my

(o ol

Deponent

knowledge and belief and nothing has been concealed from this Hon’ble Tribunal.
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. PAK HTUNKHW SERVICE'IR]BLR\IALPESHAW -
: _ ScrvmeAppeai No. 821,/2020
s BEFORE: ' MRS, RASHIDABANO ..., MEMBER ()
MlS_SFAR]_EB—L&PAlJL T MWBB'{(E) _
o ' * I.‘rhran, Scpoy (BPS-O?) Bajﬂ‘l.ll'LeVlS Ba_laurAgency, Khar.
e ' ‘ e ' . : ' T (Appe}fan_r) )
. ’ VERSUS - ) ..";;.:-5;."'-;..;' )
o - . : ROk
~ 1., Government of. K]lyber Pakhtunkhwa through - Ch:ef~~Secretary, Civil
~ Secretariat, Khyber Pakhtunkhwa Peshawar, = :.
2. ‘Govérnment,of Khyber Pakhtunkhwa, through Secretary Home & Tribal -
. Affairs CM!Secretanat Peshawar .
3. Deputy Commissioner D;stnctKhar . >
4. District Police Officer, Khar: o
: ' " (Respondents)
¥
- Mr.Khalid Rehman ) : '
. Advocate . . : ' et . For appellant
" Mr. Fazal Shah Mohmand - T
Additional Advocate General '."\' , - For rcspondents j
) ' N : -1;;;! Dy B
b e f‘ ot e :._'J::_‘_'_-.'-
. Date oflnsntuuon ...................... 02:12.2020 - rE
r Date of Hearing........................ 18.07.2023
. - Date of Decision............... e 18.07.2023 ,\'
| :I_UDGEM‘ENT.
N “-‘ RASHIDA BANO, MEMBER (D: The: instant scmce appeal has becn -
N 1nsutuled under section 4-of the Khy..er.Pakhtunkhwa Service Tribunal,
) - ‘ Act 1974 with the prayer copied; as belpw: ) ‘ ' I '
- 4 . - by . L . 5
e . “On'acceptance ofthe instant service appéal by modifyiug .
. - the lmpugned original order dated 14.06. 2016 and settmg . "

aside, the- unpugned order’ ‘the lmpugncq final appeliate

order dated 03. 11 2020. the appellants may be remstate iato
service wnth effect froin 20 03. 2008 wita all?back benefits, . a

Y .
.

- Through this smglc Juggmcn_t.wg intend to ;l}:spose of instant service.

C e L e R . )
peal as, well as connected (i) Service Appeal No. 822/2020 titled “Asghar .

- . s




" Vs, Government of Khyber Pakhtuokhwa t.hrough Cl‘uef Secretaxy and
e b

1 " 1 .
others” (ii) Service Appcal No.-823/2020 titled “Umar Ayub Vs. Governmcnt o

of Khyber Pakhtunkhwa through Chief Secretary : and others” (m) Semce

- Appeal No. 824!2020 titled “Ghulam Younas Vs Govcrnment of Khyber st

b

Pakhrunkhwa through Chxef Secretary -and others" (w) Semcc Appeal No.

82572020 titled “Noshad Vs. Govemmem of K}wbépPakhtunkhwa through
i

Chief Seorclary and others” (v) Service Appoa! ‘No. '826/2020 titled

“Abdullah'Vs. Government of Khyber Pak.htunkhwa through Chief Sccrt_:tary

and others” (V‘l) Service Appeal No. 32‘U2020 txtlcd “Shams Ur Re.hman Vs.

_ (vu) Servxcc Appcal No. 828/2020. tl[]eu “Imran Ullah Vs. Govemmcnt of

Khybcr Pakhtunkhwa through Chief Secretary auti others (viii) Semce

Appea! No. 82912020 titled “Fatz-U] sh Vs Governmcnt.of Khyber*

) Pakhtunkhwa through Chlef Secretary and others"p(xx) Senncc Appeal No
.83{?!2020_ titled .“Im_rnn Ns Government of I&yber:’t’akht’unkhwa throughﬂ

' Chief Secretary and others™ (x) Service Appelil No, 131/2020 titlédd “Saked
U}Iah'Vs: Government of Khyber Pakhtunkhwé thlrf;;f.lg'h‘ Chief Secrethry tnd
others” (d).Service Appeal No. 832/2020 ‘tifibkd “Najeeb’ Uliah' Vs. .
Govcrnmcnt of Khyber Pakhtanhwa through Chxei" Secretary. and others"

_ (:ul) Service -Appeal , No. 833/2020 titled “Mozamm Vs, Government of

Khyber Pakhtunkhwa through Chief Secretary and others”(xm) Scmcc

_ Appca] No. 834/2020 tltled “Rach Ul Amm "Vs. Government of Khybcr

l

Pakhtunkhwa through Chlef Secretary and: others" (xw) Semcc Appcal No,
e .

1417/2020 titled “Sycd Hﬂblb Jan Vs. Governmcnt of Khyber Pakhtunkhwa

"r-_ '

through Chief" Secrctary and others .as m al these appeals ‘common

,q | quesnon of law and facts are mvolved

,.
.

“©

{

-
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1. I '

3. -Bri"effaets of the case, as given in the memora!ndum of appeal arve, ithat the

appellants were appointed in the respondent Department. Dunng serv:ee they
performed duties upto the entire satisfaction of thelir supenors Vide order dated -
20.03. 2008 they weré awarded major penalty of d‘lsrmssql- from sem_ce agamst
whsch they ﬁled departmental appeal followed by! service appeal, whtch were -
disposed of Jomtly through consolndated Judgment dated 11. OS 2015 :Ihe )
respondents being dissatisfied from the ]udgment assalled the same before ‘the

l-Ion'ble Apex Court by way filing of CPLAs which came up for final ad_]udncatton

on 20.05.2015 and Apex Court upheld the]udgmen_tlof.']'.‘nbunal dated 17.05.2015

. - I .
by'directing the .respondents to hold an inquiq'-:a;s ‘per law.  The respondents

reinstated the appellants into service vide order. dated 08. 12 2015. Another order
was issued on ll 12 2015 whereby it was held thaif i the temstatement order of
the appellants is only for the purpose of eonduftmg of .inquiry. and tili the

ﬁnallzanon of the inquiry none of them will be enntled for any ﬁnnncral benefits: -

Then inquiry committee was constituted :who' f:onducted -the mqunry tand

submitted its'ﬁndings, after which appellant‘alongwith others \ were remstated:.'.,_.' :

o v . ‘
into service vide order dated 14.06.2016 with tmmedlate e‘ﬁ'ect and were kept at

the bottom of semonty list. Feeling aggneved the %ppellant ﬁled departmental )

| representahoo ‘on 29. 07 2016 which was not responded. Then he filed servrce )

appeal before Federal Service Tnbunal whleh was d:sposed of with dln-ectlon to
_ respondents to pass order on his departmental representaoon Respondents
failed - to comply thh the’ dlrecuon of the Federal Semce Tribunal, hence
ap';iellants again filed ‘service appeat before. FlederaIT'Service ’I‘ribunal Islan-labad.

. Il X v
During pendency of the appeasl, - respondents dlsmlssed the departmental

t: KL | i TR RN

representation of the appellants. resultantly servi¢e appeals of. the appellants
ﬁ* N IR .
were disposed of vide _order dated 20.04. 2017“}”1'1]011 was agam *challcnged

through fresh- appea] by the appellant and others gu due to 25"’ Constttutional

tA' ”
. e

. B e . i e A = o— s
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T . Amendment ofMay 2018, FA'D'\ was merged with i(.ﬂyber Pakhtunkhwa ’a.ndl_,cvy

&Khasadar Forces stood’provmcmlzed vide notlﬁciatlon daled ~12 03. 2019 'V:de .

[

~ judgment dated 04 12,2019 revision peutxomwas reménded baek‘ to- the .

-
i

: respondents to conszder it as departmental appeal' and de!emed 1t afresh after
: providiag proper opportumty of. personal heanngtaRebpondent after affordmg
Opportumty {0 appellant agam turned dowmthe request of g:lvmg back benefits.

7 vide unpugned order dated 03.11 2020 hence the’ ulstant servnce appeal
3. Respondepts were put' on- “nbticez/},-who ;subm.itted _written

~

replics/comments ‘on the appeal. We have heard|{the fearned c_o_unsel for the

‘.

. . o ﬂ'? . . o P S
" appellant as well as’the learned Additional Advdcute General and perused the

¢

<

€ - B} n " o .- .
‘case. file with conhected documents’in.detail.

S S T ..I: R
4. I.eamed counsel ‘for the appeilant argued qhat‘the ap‘pellants were no

AR

. treated .in., accordance wlth !aw rules and pohcy and reSpondems are v:olated
L ~ Article 4 of the Consntutxon of the Islamtc Republ:c of Palosta.n, ].973 He_‘

contended that n:npugned order passed by the respondents is unjust, unfair and
: ’ l

heuce not . sustamable in. the eyes of law He. further contenqed that the

i

= ' * appellam s absence from du till the date of reiggtatement was elther wxllﬁxl
- 4 a5 n

» - . . -
1 . "

nor dehberate rather appellant was unlawfully shown absent from duty, he,

! . 4 o ]"- : '-’:- R .
“r ot . €. %

‘therefore, requested for- acceptance of the mstant semce appeal

. I" :

'5.‘_ Conversely, leamed. Addmonal Advocatel,f General argued“ that the

ln

appeliants have been treated in accordance with rujes and pollcy He contended o

‘that the appellant alongwith others bemg members of dlSClpllBLd force

dellberately absented hjmself from lawful duty Emd to " that effect the ‘then,

Polmcal Agent lssued rJonces to them for _|ommg duty but m vain. ln "the year

A ., . {
‘2007 10 ‘the msurgency spread in the dlstnct and tpe appellant lcft the law and




~

5 e o : .

i - ./
. J - .
: . . [ LT LS - ’ R +
order at the” mercy of miscreants therefore, they }were rightly dismissed. from
service. ' ' ' AR *; cs T e T

E

6. Perusal of.record reveals that appellamsrwere appomted as Sepoy m

respondent department and were dismissed form service vide order dated'
;

20. 03 2008 Appel]ants ﬁled departmemal appeel and then serwce appéal before

° \

Federa] Serv:ce Tnhunal ‘which . was dec:ded lhrough consohdated’ judgment-

dated 11.05.2015 by holdmg that:

Y
e em e
‘< 1

"Con.sequenl!y upon what has been. d:scus.::efi above, we are of the
cons:dered view that the unpugned orders whether verbaf or written,
are. nof sustainable in the eyes of Zaw as they are in violation of the

" dictum laid down by the Hon'ble .Supreme Court of Pakistan. The
bnpugned orders are, therefore, . accardmg!y set .aside and

e ' ‘I . e,

_-resu!tamly the mstanz appeafs are accep:ed and appeﬂama are -

h'

e ordered 1o be rems:a:ed into service ﬁ-om%the date: of impugned
orders. However the question of back benefrs shall be dec:ded by L
the camperem author:!y in.aecordance’ wnh :he msrrucrton canramed |
at Ser:a! No }55 Vol.ll of Civil Els‘tab!tshhzem Code (Es{acode

. : 2007 Edmon) and the d:r.."wn of law a.s fa:’h‘a{own in Judgmant of Ihe
Hon ble Supreme Courr of FPakistan, reporIeJ as 20!0 SCMR 4 17

l-

Respondents challenged said order’in CPLA before august Supreme Court of

n‘

Palustan whu:h _was dec1ded on 20.10.2015 by upholdmg Judgment of Federal

1! ! f}.' o
Serwce Tnbunal Respondents as a result of it conducted inquiry apd- remstatcd

appellants in ser\ncc v1de order dated 14 06. 2016 'But’- wnh nnmedlate effect and

»he Yo

demed back beneﬁts to them and kept all-of them z‘zt the bottem of semomy list.
' Appellants challenged said order dated - 14.06 201-6 in departmemal appeal on ~

29.07.2016° wh;ch was not responded 'So thcy ﬁled service: appeal 10 Federal

Semce Tnbunal and durmg pendency of lhat appeal departmemal appea} ‘was---

dismissed vnde order dated 25.04.2017, which \}as agam challenged through

itutional Amendment of May

#“'-_

, fresh appeal by the appellants but due to 25"|L Cons




-

- | E | t"g SR S
. - . ” : - ~

' 2018, FATA -was- merged w:th Khyber Pakhtunkhwa Levy and Khaaadar Forces

stood provincialised vide nout‘cat:on dated 12. 03 2019 therefore through -

.u‘_l |

A S
judgment dated 04. 12. 20]9 rev:s:on petmoo was remanded back tq tf;e- :

’ R
respondents to consider it departmental appeal;and declded it afresh .after

-

providing proper opportumty of personal hearmg5 Respondent atter' affordmg

i

1
opportunity of hearmg to appellants again turned own theu' request for glvmg '
Goo. 7t

back benefits etc vide impugned order dated 03 l 1
- ’l

7. _Federal Scrv;ce Tribunal wdejudgmcnt and order dated 11 05.2015 has ‘held

+

about the back beneﬁts that it.shall be decuied by the compctcnt-authonty in

accordance with: thc mstructxou contained, at senal No. - 155 vpl.11 of Civil ,

E‘stabhshment Code (E.stacode 2007 Ed:tlon) .and dtctum of law as’ lmd down in .. .
Ii ’

judgment of the Hon ble Supreme Court of, Palostan reported -as- 2010 SCMR ll
This order about back benefits was upheld by Supreme Court of Paklsban vnde

order dated 20.10. 2015 The representatlon of th% appellants for grant of back
benetns filed- agamst order dated 29.04. 2016| \;vas delc.loec:l by the Polmcal Agent
Ba_;aur on 24.02.2017 wherem factum of secret mqulr_\,i" aboutl the fat.t cof ¢ . "'
' appeliant bem_g on g_amful business of earnmg w_a.? tnent:o_ncd. lf‘durlng secret

» |!' . ) . - I
inquiry it came into the knowledge of Political Agent Bajaur that appellant-r.was o)
earning money -and was on job during mterverung penod tﬁeo he must put 1t to .

» Dt . W

the appellant and prowde opportumty to accept or%to rebut it. So on the bas:s of

secret mqmry holding that appellant-was on gamful busmess dunng hls dismissal
fiy ' :

penod is not Jogical and is mJust:ce agamst “the fmr 1rial ‘and mqulry Moreovcr in

n l‘i ) N ‘.‘

accordancc wnth verd:cts of Superior Court and: PR54 remstatement of an i

|' I .

‘ (R N
employee, consequent 10 settmg aside his dlSIUlSSﬁUI‘CmOVEl] from scrv:ce, the

lid o . |

,enutlement of employee 10, havc the perlod of Tns absence from hxs serv:ce
: '-f T t 14 it

treated as on duty is a statutory consequence of hgs bemg rcmstated on m:.nts

.‘l‘ S1 ey -lI . N fj

'Ihe term remstatemcnt mcans to place a person 1n§?us previous posmon that has




. reinstated into service. :

e ot
o - 7. ’ "”g

l

already been done in year 2016 in the present case{when all the appcllants were
. . o ‘- L ah N

e , . ..
’ ) 1 iy , . ' . A

8. It is also pertingnt to mention here that §9mc colleagues of the’ 'apﬁéllént

were reinstated with retrospective effect by the! ?rc$pondcnt viﬁie-' order <.:Iated

. 03.07.2013 as a result of judgment ofFederall Sc'rvit:c Tribui:aJ Islamabad passecl'

on 01.03.2013. Federal Service Tribunal Islamaba ]
. ! N | Iy v H N

ﬂ{also passcd such like nature
st

order in case of appcllaljnts wde;udgment and ordcj- dated 11.05. 2015 upheld by

Supreme Court of Pakistan on 20 10.2015 and: ?ubsequcnt order of Fedcral
Service Tribunal Islamabad dated 04.10.20:19. It[:wdl not be out of‘ placc to

mention here that 92° officials/sepoys were gwen back benefits by the

1

respondent who were dismissed on the same chargcs', but present appel]ant‘s* :

request for back benefits was turned down whtch fs mjustme ‘with the appcllaul

and against the pnncnple of justice. Concept of falr trial and equality demands

tbat when employees having identical and similar base*wcr.e given back benefits
i

by the respondent, then present appcliants also deéei've the same treatment,-but

respondent did not treat them like other dﬁicials, u)h:ch is’ dlscnmmanon

Re.spondcnts are directed. to reinstate the prcl]lmts with retrospectwe effect .

from the date of dismissal and not with inxmediate gﬁ'cct Pt "
b s

MII— - v 0
-

9. As g sequcl to the above discussion, ::ve allow this appeal in accordance
. l

Yo

with relevant rulcs and law. Costs shall follow thc cyan C0n31gn
¥

10.  Pronounced in open court at Peshawar and 'givern under our kands amf Seal
of the Tribunal on this 18" day of July, 2023. "

. ‘!; ) I{I& » Lo
- i (RASHIDA -BANQ)

Mcmber (J) ‘Kalu:mullah
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