" Date of order )
proceedings
A} - .

_ Court of

AppealNo. ___ 2-ell /2024

FORM OF ORDER SHEET

2

| Qrder or other proceedings with SJ{-’I‘IEJLUH‘ of judpe

. e e e e - .. et e

16/10/2024

The appceal presented today by Mr. 'Muh'ammad_ o
Muazzam Butt Advocate. It is- lixed for preliminary hearing
before S_ingie Bench at Peshawar on 23.10.2024. ji-’arizha Peshi :

given to -ég)unscl for the appellant.”
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' BEFORE THE SERVICE TRIBUNAL KHYBER PAKﬁTUNKHuwA -

Service Appeal No ;{9/{/ __J2024 - T K

In

“
. .
.
‘- M --I_.

Refto

Anwar Shah son of Momin Shah; PSHT (BPS-15)

PO Khas, Sugraf bala, Tehsil Topi, district Swabi

1

2

-3)

................. .Appellant
‘VERSU S

Secretary to Gnvemment of Khyher Pakhtunldxwa. Establishment Departmenr. Civil
: Secretariat. Pesliawar .

Secretary to Government of Khyber. Pakhtunkhwa, Elementary and Secondary

Educat!un Department. Civil Secretarlat. Peshawar

. Director Elementary and Secorldary Educal:lnn Department, Cwil Secretariat Near
MPA Hostel, Peshawar ,

[ ..-.Respondents

RESPECTFULLY SHEWETH:
1.

That the Respundents Department appointed the Appellant as Primary School Head
-- Teacher.

Copy of Appolntment letter is annexed as Annexure A
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That as per Khyber Pakhrunkhwa (Appointment/ Premotion/ Transfer) Rules,

1989, as well as in other sister services of the ather Pravinces and Federation as .
well, avalllng of promation by the employees Is always optional and the employees

as a matter of right may avall or- forego their promation and the next employee in
senfority list is to be prometed.

That some employees speciﬁcally have farcgone thelr promotion as they could not
serve in the-areas where there is no facility of accommedation and no houses of
thelr elders are avallable to look after them in far-flung and solitary mountainous
hard areas, and as per Section 25 of per KP Civll Servant Act, 1973, rules to the-
exient of terins and candition is framed by the Chief Minister and such-promotion
rules arc not made applicable with retrospective effect. The rules framed are

published {n the Gazette notification and part and parcel of KP Civil Servant -

Appolntment; l‘ransfer and Promotion Rules 1989,

‘That Gevernment of K.P- wlthout follewlng the rules position mentioned in Para 6
above promulgated ‘Notificadon No. SO (Policy) ‘E&AD/1 '3/2020, *dated
06/08/2020, communicated, to Respondent No:2 -vide letter .dated 06/06/23

wherein_lt has been mnde mandatory to the employees to avail the proinotion, -

otherwlse, disciplinary ‘action shall be r.aken against the emplnyees. 'l'he Impugned'
Nonﬁﬁ]tlon is reprodueed as under:- . ,

. I

S L “Furthermore. those off‘cers/ofﬂeials who do not

e comply with. promotion order of the eompetent authority
" or try to’evade promotion’ through. different means shall
" be” proceeded against under Khyber Pnkhtunkhwo Civil
Servams (Efﬁl:lency Discipline) Rules, 2011, please

[ 4

i

‘That as per notlﬁmtlon No. SD {Policy) /EDAD/1- 3/2020 dated 06/08/2020 the

‘right of foregoing * ‘of promotien was wlmdrawn and the Government of Khyber
'l’akhtunkhwo Ismblishmenr Department (Regulation Wing) deleted Rule 7(S) in

the Civll Servants : {Appointment, Promotion and Transfer) Rules. 1989 vide
notificalion no SOR-VI {E & AD)/1-2/2020 dated 06-08-2020.

Copy of hmpugned notification No. SB (Policy} EV AD/I 3/2020 dated 06/08/2020 :

is otmehed as &nnexu:e.ﬂ -

That the Dircctorate of [Zlemenrary & Seeonﬂary l:ducat:lon Khyber Palchtunichwa
Peshawar .asked for guidance- regarding deletion of~ Rule - 7(5) in " Khyber
Pakhtunithwa Civil Servants-(Appaintment, Pramotion and Transfer) Rules; 1989 in
respect of which the respondent No.. 1 vide s letter No. SO{Palicy)} £&AD/1-
172020 dated Peshawar the June: G6th, 2023 directed the “respondent No 3
{Directorate of-Klemicntary. & Secondpry Fducation) that Rule 7{5) in the Khyber

Pakhtunkhwa Civll Scrvants (Agpointment, Promotion and Transfer} Rules, 1989

hps been deleted vide notification dated 06-08-2020 and ,therefore, no provlslon
cxists to ded{ne or forgo promotion and it s obltgatory upon every civil scrvant to-

aecept prnmntlon under every condition. -
Copy of ll"'pugned lotter, dated Junc06th, 2023 is atmched as AII.IEK!IE.C

‘That tiicreafter the _meeting* was nlso held in the olffice “of Additional Secretary
lstablishment an 06-07-2023 In whlch it was declded to-examinethe'case properly
and_submit a self-contained/ consofidated case for onward submission to the

'-J.srabllshment Department for further necessary action.

Copy ofM}hutes of Meeting dated 06 07-2023 is al:tuehed as ﬂ_nngxum_ll

‘'hat the Ile pondent No.3 i-c. Dircctorare of Llemenmry & Sccondary ldueal:lon-
Khyber~Jhak tunkhwa. also- wrote a letter to the office of . Establishment &
Administrative © Department vide No SO[Prlmary-M) E&SED/2-2/Appointment
Rule/2023 dated 23-08-2023 ‘to reconsider the amendment made in Khyber .

CARCLT L AL TS P e Lome. s . ¢ A K




g

KN q' fﬂ ‘1‘ “'&\-V ""AJ-;

T oLt RIPA W T
.t . o
' - . !
i e . N N .. - PPN -

. Pakhtunkhwa Civit Servams (Appnintmenr. l’mmutiun ‘and Transfer} Ilules, 1989 as ”
it had negntively affected-a large number of tedchers and especially female teachers.
Copy of Lu.ttcr dated 23-08-2023 is a;tnched as ﬂnmzmrg_ﬁ

9. I‘hat me rnspnndent vide ‘its !cttcr datéd O7th of September 2023 diﬁ.'cl:nd the
Direcmrato. of l:.lemenrnry & Secandary ‘Edutcation  Khyber -Pakhtunkhwa * that
““necessary guidance’ has already been:provided tO'thB deparrment and therefore no
. proyision exists to decline or forgo, promotion - -and - those teachers who do not’
cqmply with’ thc .promotion arder. ‘of -the -competent authority or try to avade

'_ promotion, thmugh “different "incans shall -be .proceeded under. the Khyber '
. Pakhtunkhwa.Civil Servant (Efficiency &- Disilpline):Rules; 2011 X
Cupy ol'ln.pu;,:fed]etter dated 07-09 2023 ls ar,taehed as An_ngx,um_[ .

" persan, - -and Also. approached -to .respondents: through m?'m President but the
" pricvances of the  appellanthave. not-se far been redressed. -
Cnpy oFR:.pmscntat(nn against I:hu satd num‘mt!un Is anncxcd as ﬂn_m.xum_ﬁ_&_ﬂ
]1-. That ftﬁclng agp,rl'evl:d from the rcl‘ters datcd 06-06-2023 and 07- 09 2023 and tHe
:lclctiun ol '\. utc 7(5) in the Khyber Pakhrunkhwa Livil. Scnranm (Appuintment,
l’mmutfan.nnd “Transfer) Rules; 1989; the petldnners ﬂled this ‘Hence, the Instant
" Service nppnal is filed on the following grounds -

Gnounns‘:g S L oo
. .'.— 3 -'1.. P i -"‘ ‘ L .

. lhar as pcr vnnuus judgmenrs itds cstahl!shcd and sett!ed principle that cxecutive

nunﬁcatinns caniiot he given retmspective cfféct. A valid Notification which confers |

* rights Is: ‘olways ‘applicable with-prospective effect, however, if an’ dmendment

“notification that .adversely "effects “the *interésts: of the: cmplnyees or causes.

dl'md\mntng,c to-the employee- s not l:cnnbln in, theeyes of law, The notlﬂml:ion/
gutdancc datcd 06}08{2020 06/06/2023 arc llablfz to be sel:-aslde.

SThat- thcrc arc no tcrms imd condltlons of. seruicc mendnned An the appnlntment

. . arder of tHe appellant whemln, a\mzlmg -ef promotion.is mandal:ory It is. further
submitted Lot employees- in the past, havé Tforegone their prnmut.lon ‘along with
“thivir-posting. It is. submitted that when dumestir: and other persaonal !ssucs do riot

- permit the employees/appellant to- avail the. promotion ‘order-and ‘in"that case, the |

“ That'the pctltioner feellng aggrlcyed filed I'lepresentatlon to the: respondems in -

Y

cmblnyccs whao (oregone their prumotion-were allowed not to avail the promotion - '

tor a p rlud or:04 'years_and on sccond’ refusal, the, empluyees were. permanenuy
. ‘debarrdd: from availing the: I'acllity of promation turing their. entire servite. Hence
Lthe em lnyct.s himself/herself forebear agonies-of forcgoing their | promotjons. As a
resulty {unior fo, thc—appcllant accurdlng to the. .arder. of 5cniurity cum fitncss afe

granth promatlon to next rank.

lhat as. pc.r Cwil Ss:rvant Iaws. pmmotion Is a kmd ofnppolm:ment which is always

uptlnnal to get prumotion or not, hence'the impugnnd notification is void,.illegal and-"
agamst ‘the law and-the.same to thc exl:cnt nt'thc appellant Is I[able to be sct-asldr:

““That it is further: suhmit:ted that on. acmunt urgrant ol"promotinn, some employees -

_ whn are qul’l'cring from severe médical ailment’ -or. facing acute domestic issues

~ cannot dviil promotion with 'transfer. in other areas, therefore, no employce can be

cumpu]ll.d to accept the promol:iun cumpulsorily which s -not beneficial “to the-

. .employee hut ifan employee does nat avail and get benefit of her promotion it must

. he uptiun.:l ‘for the cmployees ag'to ‘whether, to ovgil.of foregn the benefits. Any

LE pmmotiun wlthout willingness ofcmploycc is-ill:.gnfand Iiuhle tn be sctaside.

.
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e. That. non-mmlling of promotion and’ fnregoing thereof does not.causé loss; to the
government exchequer and in consequence of foregoing prumotlun. pave way ta'the -
_next emplnycn in scnlorlty. asplring fnr prumol:lun could be promuted .
f. That thp._ Impugncd prumotion Nntll‘mtiun dated. 06/08/2020 mmmualcall.d on
‘06/06/2023"is pcrversc,,vdisn'lmlnatury. ngainst the law, pungent aml is a blun:

that thd appellant are-teachers and havé to look a&er their children’ as well as ailing
dependent family- mcrnbers and-fn-these circumstances in the presence of inipugned
Notification- dated 06/08 /2023 communlcated on 06/06/23 would nat be'able to
serve (n the depnrtment and: which “shall amaunt to the snatchlng ol' bread. and-
hutrer ofthc popr cmployees - .- R -

blow oihnmmer .on the rights of the appcllant. Itis not out of place m menltion here * .«

It is;y. therefore, humbly pr‘?yed that an- tha*acceptanca ot
the mstant Ser\uce Appeal; the unpugned Nubﬁ:atinn bearing -
. No. SO (PDLICY} E&DH-:’JZDZB DA‘I’ED 08!08!2020, cnmmumcated ‘
to’ Respondent '‘No.2 .by.. Respondent. NO.‘I, \m:la Ietter ‘dated
'.06106!2023, may please .be declared and ordered tu he struck
down be:ing Vold, Ultra vires to the Constltutlan of Faklstan and
' agamst the. fundarnental principles of natural justu:e. e
lt is furthar prayed that no, penal actlon as -proposed and
envusaged *ln tetter" dated 06!06!2023 may be- daclared L85

: unlawful lllegal and without havmg any legal eﬁact. - .

. »
- - PR

Any nther raliaf whir.'h this hnnnrabla Trlbunal deems fit:

aﬁd proper in the-.clrcumstances oh ase. may alsu ‘be

gmnted to ‘the appellant
’, » o’

— —n.._.,."b - —

'AFPumvrr: . T e

I, {the appellant) solemnly declare:
tun  the, ~<cuntents  of  foregoing
.l|‘l|‘l|ll.dt,l(ll‘l are rue and correct to the
best of iny knuwll:dgc and bt.llef and
“wothing has l:pen -conccaled in’
{rom this Honourable Court. -

i Lo - ;
N, vDeponent |.
LTt Lz .

.
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
CM No _-P of 2024
In Refto

Service Appeal No 2024

-

Anwar Shah
VERSUS

Secretary to Government ofr:l(hyber Pakhtunkhwa, & others

-

APPLICATION FOR ‘SUSPENSION OF IMPUGNED : NOTIFICATION .
BEARING NO.. S0 (POLICY) E&D{1-3/2020 DATED .06/08/2020,
COMMUNICATED TO _RESPONDENT NO.2 BY RESPONDENT NO.1, VIDE °~
LETTER DATED 06/06/2023 TILL THE FINAL DISPOSAL-OF CASE IN
HAND.

-
[

«
+

Respectftﬂly Submltted -

1. That the instant applicadon may be treated as part and parcel of service appeal of
the appellant.

. -:‘2. That the appellant has brought a.good prima facie case and balance of cnnvenlence :

‘also lies in favor of the appellant.

3. That _there is likelihood- success of the appellant in the lis. And if the notification
bearing No. So {Policy)’ E&D/1-3/2020 - Dated 06/08/2020, communicated to
Respondent .No.2: by Respnndent No.1, Vide Letter ‘Dated 06/06/2023 is not
suspended the appellant would suffer irreparable loss.

4. That valuable rights of the appellant is involved in the case.

In view of the reasons, It is humbly requested that the notification bearing No. So
(Policy) E&D/1-3/2020 dated 06/08/2020, communicated to Respondent No.2 by
Respondent No.1, Vide Letter Dated 06/06/2023 may ldndly be sus ended till the final
. disposal of the maln appeal In hand:

Appellant

AFFIDAVIT. Through
N [the: appellant} do herebv sulemnlv

_|-stated on aath that thé contents of Advocate Supreme Court
fnregning appll::atlon are true and
:orrect to the best of my knowledge W W
and belief* and nothing ‘has b . Muhammad Adeel Butt:
* | concealed *therein thls ) ) _ Advocate High Court

“Court.

PARE

-a

-
-

-
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: - - GOVERNMENT OF

‘ ! .. * KHYBER PAKHTUNKHWA ° : )
o E_SI'ABLISHMENT DEPARTMENT to S
;aesuumon wiNGy . -

» .Dated Peshawar the, 05}03!20.9

In exerdse of the powers nnnferred by section 26 of the Pakhtugkhwa Civ!l Sewants N:t, 1973{Khyher
Pakhtunkhwa Act No KVIII} the l:hlefMlnister of Khyber Pakhtunkhwa Is p!eased to-direct that in the

Khyber Pakhtunkhw'a Civil Servants {Appolnm'lenr Promotion and.'l'ransfnﬂ_ﬁuies 1989; the fullnw"lns -
',furmgramendment shafl be made. namFW“'f- ’ . e \_' .
. L. L w . T L - : ’ ‘
©* tange?, sibruler () shallbedeleted. . . .. 5 .L
R ) cmsssscntmnv
- RICERE R GOVERNMENTDFTHE KHYBER PAKHTUNKHWA
l\‘- )

*"[ANDS): & EVEN, DATE ) SR
Copvlsfnrwarded to:-

" Addltional Ch[’ef Secretarv. Govt of I(hyber Pakhrunhhwa. Planning & Deve!upment Departmentl
The. Sentnr Member Board of Revenue, Khyber Pakhtunkhwa. ' . j
All Admi tIvé.Ser.remrlas to cht of Khyber Pakhrunkm L .
The Principa cre-tary to Gmfemor, Khyber Pakhtunkhwa. . :
The Prindpal Setretary to Chlef anlster, hyher Pakhtunkhwa- '
All Divistonal Cclmmissloners in’ Khvher Pakhtunkhwa.
All Heads of Attached Departments in Khyber Pakhtunlthwa.
All Autonomous/Semi Autonomous Bodws In Khvher Pakhtunkhwa,
All Deputy Commissioners in Khyber Pakhtunkhwa .
10. The Aeglstrar, Peshawar High Cdurt, Peshawar. . :
11. The Reglstrar, Khyber Pakhtunkhwa Servica TAbunal, Peshawar .
12. The Secratarv, ‘Khyber Pakhiinkhwa,Public Senm:e Comm:sslon, Peshawar. .
13. The Ceputy Directar {iT), E&A Department.” - o . J
. 14..All Section Officers In Establishment & Admlnlsu'alinn. Departmem. .
15, The Sectlon Officer { Admin], Admmfstratinn Department with the request to armnge '20 ga'mna
coples. . B . : T
16. The Caritaker, Aﬂm!nistratinn Deparrmnt. i -
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 Nonerare -

1) Secretary to Guvemment of Khyher thtunkhwa Establishment Department.
Civil Secreta rlar. Peshawar

. 2) Sccretary to Government. of Khyher Pakhtunkhwa, Llumentary ‘and Sccondary
- Education Department, Civi) Secretartat, Peshawar

3) Director Flementary and Secondary Fducation Department

Sir{ Madam"- . '

Your lionomble authoﬂty promulgatud Notification No. SO, {Policy] I.&AD}I
3/2020, dared -06/08/2020, communicated to Klementary & SecondaryEducation vide
tetier dated 06/04/2% whereln it has been made mandatory to the employees to avail the
promution, otherwise, tlisclnlmary action shall be taken against ‘the emplayees. That, as per

C . “mnlll:mlmu Na. 51) (Palicy) /EDAD/1- 372020 dated 06/08/2020, the right of foregoing of

promution was mthqlrnwn ‘and the Government of Khyber Pakhtunlchwa Establishment
Depintment (Regulation Wing] deleted Rule_7(5) in the Civil Servants.. (Appdintmerit,

" Pramotion and T'ransfer) Ruics, 1985 vide notification no SOR-V| (E & AD)/1-2/2020 dared

06-01-2020. That, the Directorate. of Elementary & Sccondary Education Khyber
Pakhtunkhwa' l’d.hawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhiunkhwa Civit Servants [nppointment, Promotion and Transfer) Rules, 1389 in respett
ol which the Establighment Pepartment vide its letter No. SO.(Policy) E&AD/1- 3/2020
dated I’cshawa‘r"the Junc.06th, 2023.dirccted the Directorate of Elementary & Secondary
Educatlon. that Rule 7(5) in-the Khyber Pakhtunkhwa Clvil Scrvants (Appointment,
Promotion and ‘Fransfer) Rulcs, 1989 has been deicted vide notiRcation dated:06-08-2020
and lhcrcforc, an_provision exists to declinc or forgo. promnnon and it is obligatory upan
every clvil servant to accept promotiun upder, cvery conditdon. ‘That Dircctorate of

Elementary & Sceondary Education Khyber Pakhtunkhwa also wrote a letter to l:hc officcof
Hsuthlishment . & -Administrative Dcpartmcnt vide No SO(Primary-M) E&SED/2-

2/Anpuintment Rule/2023: datcd 23-08-2023 o reconsider the amendment made in
Khyher IPakhEunkhwa Civil Servants (Appointrient, Promotion and- Tmnsfer] Rules, 1989
as it-had negatively affected o torge number of teachers and especially female teachers. In
the meanwhile, the department vide its letter dated 07th of September 2023 directed the
Direclorate of Elémentary & Secondary tducation Khyber Pakhtunkhwa that necessary

guidance has already been provided to the department and therefore no prnvlsiun exists to, -
decline or forga promation. and -those teachers who do -not comply with the promotion -

order of the competent authority or try to evade pronfotion through different means shall
be procceded under the Khyber Pakhtunkhwa Civil Servant (Efficiency & D!scipllnc] Rules,
201 r . <. . . ’

It is, therefore, humbly prayed, that on the acceptance of

the instant. representatmn, the Notification bearing No. 50 (POLICY)

"ERDI-3 1-2020 DATED 06!03;2020, commumcatad to vide letter dated
06/06/2023, may ‘please be declared and ordeved to he struck down

being’ de,’ Uitra vires to the. Constitutwn of Pakistan-a
fundamental prmclples of natural justice. -

Darenl lb 10.3/2024 -

60N OF

PEWT -

ANWAR  SHOH

MOMIN. SHQH
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