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FORM OF ORDER SHEET

Court of
Appeal No. [ C! CM /2024
£
Date of order Order or other proceedings with signature of judge ) T
proceedings . ) ' '
) ] . —en ; _ o —
16/10/2024

‘the appeal presented today by Mr. Muhammad
Muazzam Butl Advocate. 1t is fixed [or preliminary hearing
before Single Bench at Peshawar on 23.10.2024. Parcha Peshi

given o counscl for the appellant.

By order of the Chairman
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" BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

In Refto

L Service Appeal N"iq,q?

- /2024
. Qazi Imtiaz Ahmed Son of ljaz Hussaln, SPST
B GPS Karimpura, Tehﬁil-&'métrici Peshawar '
’ ) _ rm s Appelant
VERSUS Yow

1) Secretary to Government of Khyber Pakhtunkhwa, ‘Establishment Department, Civil
“Secretariat, Peshawar

2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary

Education Departrnent, Civil Secretariat Peshawar , , X
3) Director Elementary and Secnndary Education Depart:ment. Civil Secretariat Near MPA .
Hostel, Peshawar - .
. - coneneeen-RESPONdents

RESPECTFULLY SHEWETH:

1. That the Respondents Department appointed the Appellant as Senior Primary School ~
Teacher. .
Copy of Appointment letter is annexed as Annexure 4
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That as per Khybr:n Pakhtunkhwa [Appmntment/ Promoton/ Transfer) Rules,
1989, as well as in other sister services of the other Provinces and Fedetation as
well, availing of promotion by the employees is always optional and the employees

as.a matter of right may avall or forego thmr promotion and the next emplnyee in’

senjority listis to be pramoted

" That some. emp!oycns specifically have forcgone.their promotion as they could not

serve In the areas where there’is no facility of accommodation and no houses of
thelr elders are available to look after them in‘far-flung and solitary mountainous
hard areas, and as per Sectdon 25 of per KP Civil Servant Act, 1973, rules. to, the
exient of terms and condition is framed by the Chief Minister, and such promotion
rules are_not made- applicable with retrospective effect The rules framed are
publishcd in "the Gazette nobification and part and parcel of XP Civil Servant
Appolintment, Transfer and Promotion Rules 1989, . .

‘That Govcmmcnt of K.P without following the rules position mentioned in Para 6
above promulgated. Notification No.” SO-_(Policy) E&AD/1" 3/2020, dated
06/08/2020, cnmmunlcated to- Rcspnndt.-nt No.2 vide Jetter :dated 06/06/23
whereln it has been made mandatory to the empluyees to avail the promotion,
otherwise, dlsciplinary action shall be mken against the ernptoyees. The impugned
Naotification is reproduced as under:-

:“Furthermore, those omcem/ufficlﬁls who do not
comply with promotion order of the competent authority
or try to evade promdtion through dxﬂerent means shall

. be proceeded -against under Khyber Pakhtunkhwa Civil

Servanrs (Eﬂ‘ c:ency D:suplme) Rules, 2011, please”,

‘That as per notification No. SD [Pollcy] JEDAD/1- 3/2020 dated |06/08/2020 the

right of foregoing’ of, promotion*was withdrawn and the Government of Khyber’

Pakhtunkhwa l:.stabl:shment Department {Regulation Wing) deleted Riile 7(5) in
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 . vide
notification no SOR-V1 (E & AD)/1-2/2020 dated 06-08-2020. ro-

Copy of lmpugned nurjﬂcal:ion No. SD (Palicy) EV AD/1- 3/2020 dated 06/08/2020
is attached as An_nmr_e_ﬁ . )

That the Direcrorate 'of Elementary & Secundary Education Khyber Pakhtunkhwa
Peshawar asked for guidance regarding deletion of Rule 7(S} in Khyber
Pakhtunkhwa Civil Servants {(Appointment, Promotion and Transfer) Rules; 1989 In

respect of which’ the respondent No. 1 vide its letter No. SO(Policy) E&AD/1-

.1/2(‘.‘2!'}i dated Peshawar the June .06th, 2023 dirgeted the respdndent No 3
{D:rectarntc of I.Icmcnmry &'Secondary Education).that Rule 7(5) in the Khyber
Pakhtunkhwa Civil'Servants (Appointment, Promotion and Transfer) Rules, 1989
has been deleted vide notification dated 06-08-2020"and therefore, ‘no provision
cxists l:o decline or forgo promotion-and it is abligatory upon every civil servant to
accopt promonnn under every condition.

Copy of Impugned Letter dated June Uﬁth 2023is artached asAn_u_gxum_C

That rhcrcaftcr the meeting was also held in the office of Additional Secretary
Establishmént on 06-07-2023 in which it was decided to examine the case properly

and submit a self-contained/ consolidated l:ase ‘for -onward submission: to the -

Establishment Department for further necessary action.
Copy of Minutes of, Meetlng dated 06 07 2023 is attached as Ann_exu_r:hﬂ'

That the Respondent No.3 i-e. Directorate of Elementary & Secondary bducation
Khyber Pakhtunkhwa also .wrote a letter to the office of Establishment &
Administrative” Department vide No SO{Primary-M) L&SED/2-2/Appointment
Rulc/2023 dated 23-08-2023 to recnns:der the amendment made in Khyber




10.

- Pakhtunkhwa Civit Servanrs (Appointment. Promotlnn and Transfer) Rules, 1989 as
it had negatively affected a largeé number of tear:hers and especially female teachers.
Copy of Letter dated 23 08-2023 is attached as Annexure E :

That the respnndent vide its lettcr dated. 07th of September 2023 directed the

Dlrectm:ate of Elementary &’ Secondary Education Khyber Pakhtunkhwa that .~

ncr.'essary gu:danl:c has already been pruvlded to the department and therefore no

provision exists 1o ‘declifie or forgo promotion and those teachers who do not

comply] with the promotion’ order of the competent authority' or try to evade-
promation * through. different means shall ‘be proceeded under the Khyber

Pakhtunkhwa Civil Servant (Efficiency & Discipline) Rules, 2011. )

l"opy ofjmpugned lotter dated 07-09-2023'is attached as Annexure F

‘That the petitioner’ feellng aggrieved fited' .Representation to the respondents in

.person, and alse approached to respondents through: APTA President but the

gricvances of the- appellant have not so far been redressed.

‘Copy of chrcsenmbon against thé said nutlﬁcation is annexed-as A_n_ngxgm_c_&_ﬂ

That feeling aggricved from the letters dated 06-06- 2023 and 07-09-2023 and the
deletion of Rule 7(5) in.the Khyber Pakhtunkhwa Civil Servants (Appeintment,
Promotion and Transfer} Rules,<1989; the petifoners ﬁled this Hence, the instant
scrvice appeal is f'lcd on the folluwmg gruunds - .

GROUNDS:-"" ' : ' T

0

That as’per various judgmenrs it is established and settled print:lple that executive’

notifications cannot be Biven retrospecnve effect.:A valid Notification which confers -

rights Is always applicable with prospecdve effect, however, if an- amendment
nbtification that adversely ef}'ects the Tnterests of the employees .or. causes
disadvantage to the emplnyee is not tenable, in-the eyes of law. The notification/
guidanced dal:ed [16/08/2020 06/06/2023 ar¢ liahle to be set-aside.

‘rhat there are no terms and conditions of service mentioned in’ the appomtment
order .of the appellant wherem, avalllng of -promotion is mandatory it is further

. submitted that cmpluyees in the-past; have foregone their promotion along with
- their pasting. It is submitted that when domestic and other personal issucs do-not

permit the emplnyees/appellant to avall the- promotion order and in that case, the

cmplayees whe foregone their promotion were allowed not to avail the promotion -

for a period or 04 years and on second refusal the employees were permanently .
debarred from-availing the facility of promotion during thefr entire Service. Hence
the employees hlmsell’/herself forebear agonies of foregoing {heirjpromotions. As a
result, {unior to the appellant according to the order of seniority cum fithess afe
granted promotion {o;next rank.

'l hat as per Cwll Scrvant laws; promotion isa kxnd of appointment which is always
cptional to get pmmunon or not, hénce the' impugned notification is vold, illegal and
apainst thé law and rhe same to the extent of the appellant {s liable to be set-aslde.

4+

That it'is further submltted that on account of grant of promorlun, some employees
who are suffering I'mm severe medical allment or facing acute! "domestic Issues

cannot avafl promouon with transl'er in other areas, therefore, no'employee can be -

compelled 1o acccpt:the promotion compulsorily which is not, beneﬂcial to the

employee but ifan employee does not avail and get benefit of her pmmotlon it must -
be optional for the employees as to whether to avail or forego the benefits. Any :

promotlun without wllllngness of employee is lllegal and llable to be semslde.
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¢. That non-availing - uf prumol:ion and furegnmg thereof dnes not:cause loss to the - -
government exchequer and in. consequence of foregoing pmmol:lon pave way to the '
next employee’in semunty, aspiring for promotion could be promoted.
» ' ‘:- )
4 That the Impugned promunrm Notircation dated 06/08/2020 cummumcated on .
06/06/2027 is perverse, discrimmatory, against the {aw, pungent and is a blunt -~
blow of hammer on the rights of the: appel!ant. {t s nat out of place to mention here - .,
that the appellant are teachers and have to look after their children as well as alling
_dependent family. members and in these circumstances in the presence of impugned"
Natification dated-06/08: /2023 communicated on 06/06/23- wou!d ot be able to
serve in the department and-which shall’ “amolint to the snatclung of. bread and .
butter of the poor efployees©  * 7. S . .
it is, therefore, humhly prayed that on .the ﬂcceptance of .
'\ the Instant Senril:e Appeal; the" tmpugned Notification bearing - '
No. SO (POLICY) E&DH-S!ZUZO DATED. 06!03!2020, eommunlcated
to Respondent TNt:i.z by Res;:ondent NO.1, vide': letter ‘dated )
06!06!2023, ‘may: p!ease be declared and ordered ito be struck ' '
‘down being. Vold UItra vires to'the Constitution of Paknstan and !

against the fundarnental prIncuples of natural ]ustice.
. . >
it is further prayed that ‘no. penal aetlnn as. proposed and -
envisaged in letter dated 06!06!2023 may ‘be ;declared as

unlawful illegal and w:thout havmg any Iegal effect.
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Any other, rellef, whrch th!s honorable Tribunal deems fit _ _
.and_proper, in- _;he c:rcumstances of ase, ‘'may also be Y A
granted to the appellant. ’

AFFIDAVIT:

‘| appication are true and carrect to the. ‘

Mothing has® been’ concealed © . they

niv

I, (the appeliant) solemnly declare |
that ~ the conlents _ of » faregoing |

best of my-knowledge and -belicf and

from this Honourable Court. ' 'l' ..
]
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA'

CMNo__* ~Pof2024 ' ,
InRefto
Service Appeal No______ /2024

QMZL TMTTAZ AHMAD -
- VE R’S u 5

Secrcimy to Gavmm-toflﬁ:yberl’akhmukhwa. & pthers
APPI.ICATIDN {FOR SUSPENSIDN OF IHPUGNED NOTIFICATION

. BEARING NO. SO (POLICY) ED/4-3/2020:DATED 06/08/2020,

-COMHUNIGATED TO RESPOHDEI{T NO.2. BY HESPONDENT NO.1,
VIDE LETTER DATER DBJ’OBIZOZS "l'lu. “THE FIHM. DIBPGSAL OF .
CASE IN HAND. _ .- '

{

Rupectﬁr.linubmmzd:- -

‘1, Tharthe lnstantappllmﬂnn may be treamd aspa:tand parcel nfsendm appeal nfthe :

appel]ant. . o v

-

A mattheappellanthasbroughtagmd'pﬁmafadamseandbalanmofmmenlcnunlsn
" les In Favar of the appellant. . : AR

!.
- i
- r-

13 Thatﬂ:mlsﬂlmﬂhmdsﬂmofﬁuppdhntinﬂmlislmd lfﬂ:eunﬂﬂ:aﬂunbearlng :

nie o
No. S0 (Polley). E&DII-S/ZDZD Dated 06]08}2020, mmmunlmtzd to R:spnndent No2.
by Respundunt No.g, Vide Letmr,Dated 06/05/2023 ts not suspended tha appellant -

wouldsnﬂhrirrepanbla!nss. L

t

4, 'l‘hat'valuablerlghls ﬁ&eupdhh:binvéléédmthuasa; _

In view. ofd:e reasans, ltlsﬁnmhlyreqnmd that the notification bearing No. So
(Pollcy) BAD/1'3/2020.datet 06/08/2020, comimunlcated to Raspondent No2 by
Respondent No.3 Vide Letter - Dated 06/06/2023 may

ﬁnaldisposalafthemlnappealmhand. db‘ > - ]
_AFFIDAVIT: . -Appellant i,
Mugh : T .
l[ﬂmappenant) do hereby salemnly : R S s .
stated.on cath "that the contents of | - _'Wamsqg
fnregulngapplimﬂnnmmand_ ) ‘,ﬂ._‘ _ .
corvect [ the bet of my kmowiedga-} - . i,

and ;belief and nothing -“has' be .. thammdadeelButt .

Advocata ngh Court

.,
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... . GOVERNMENTOF
"' KHYBER PAKHTUNKHWA

-
. S . | ESTABLISHMENT DEP ENT - .a- N E
' {REGULATION'WING} ot U O IR .
! ... b ' ' ! . |: .. “'
NO 0] : -

..Dated Peshawar the, 05!03!2020 .
In exercise of the powers mnferred by section 26 of the PaEhtunld'twa Clvll Servants Act, 1973{Khvher
Pakhtunkhwa Act No XVIlI) the chief Minister of Khyber Pakhtunkhwa i pleased to qlrec{ thatin the
Khyher Pakhtunkhwa Chvil Servants:; J(Appaintment Promotion and Transfer) Rules 1989, the fnllnwlng
further amendment shall be made, nathF'* :
:' B AMENDM . . 3

wa -
- ]

o -
In rule 7, sub-ruler (5) shall be deleted. .

.

_ . RN T . CHIEFSEGRETAHY ~
7 _ . GOVERNMENT OF THE' KHYBER PAKHTUNKHWA
(ANDS): & EVENDATE * = * . . ’
* Copyls forwarded to -
1. Additional Chlef Secretary, Govt of Khyber Pal:htunkhwa Pfannlng & Development Bepartment] - .
2. ,The Senlor, Member Board gf aevenue. Khyber Pakhrunkhwa ; . .
< 3. A Admlnistratlve Secretaries to Govt of Khyber Pammnkhwa - : o .

" 4, The Princlpal Se::retary to Governaor, Khyber Pakhtunkhwa.

.

4
5. The Princlpal Secretary to Chief Minister, Khyher Pakhtunkhwa
6. -All Dlvislona! Cummlsslaners In Khyber Pakhtunkhwa . )
7. All Heads of Attached: Departments in Khyber Pakhtunkhwa. . -
8 Al Autonumnus!Seml Autonomous Bodies'in Khyber Pakhtunkhwa, »
9. All Deputy Commissloners in Khyber Pakhtunkhwa.
10. The Registrar, Peshawar High Court, Peshawar \

" 11. The Reglstmr, Khyber Pakhtu khwa Sérvice Tribunal. Peshawar :

12: The Secn:tary, Khyber Pakhtunkhwa Public Service Commisslon,. Peshawar. ] ‘
13. The Deputy Director {fT), ERA Department. ’ -* ‘ 1
14. Ali Sectlon Officers in Establishment & Admlnlstratinn, Department. - R '
15. The Sectlon Dfﬂ:er( Admln], Admlnisu-atlon Cepartment with the request to arrange 20 gazene . H ",
copies.- * . . !
16. The Caretaker, Admlnistmt!nn Department. ) v :
W N . v . <
- (WARDAH LATIF - |

< . nEpuwsscammt aucy)
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CSTABLISHMENT-DEPARTMENT ™ "
No. SO(Policy)E&AD/-3/2020 o
Duted-Peshowar the September. 07, 2023 0

(]
) 74 ' The Secretary 1o Govemment of Khyber Pakhiunkhwa, - )
Elemenlary & Secondary Educa(ian Depuriment

Subject: - GUIDANCE REGARDING leL' [ON ‘OF_RUGE: 7{5) IN _THE
: KHYBER PAKHTUNKIWA CIVIL SERVAN APPO ENT

C‘\ ‘ I . PROMOTION AND TRANSFER) RULES,; 1982.

s

VAppoinimegt-Rule/2023 doted 23082023 on the, subject noted above and to siate thal

ance has already been tendered to your good office vide this department Jener of

) nceessary pui
T e— even NP. dated 06.06.2023 (copy enclosed).

!

Yours faithfully,

[ .. - . " - ‘

Endst. Of cven No & dote

Copy forwarded to-the:-

I. PSto Specind Seeretuny {Reg). Eswblishmen! Depurtmant.

3. PA to Additiona! Secretary (Reg-ll), Establishinent Depprunenl,
Exinblishmem Depormeal. 2

. 3. S0 Deputy Secretary (Pulicy),
. -1:-'__.- BRI PO '..-._.:‘_-‘:.. .‘;"-:._':-_”" \

S e
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L . .o
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= "d ~

. GOVERNMENT OF.KHYB ER PAKHTUNKHWA

’
. . ————

Dear Sir, : . .
{ am dircclcd 1o refer to your letier No. M&sem—‘ )

N _-_-“'"'.:-' AR . -
-t w T St TN et . 2
. - [N . P Lk K o . o
~ - . A S L R T N
———— e e ——— ha -

-t

s
|
|




R - _ GOVERNMENT OF KHYBER PAKHTUNKHWA

R Esmwsnmmnﬁmhmam ! :
b ' : No, SO(Pollcy) ERAD/1:3/2020 _ -

nntipd Peshawar the September 07, 2023
— 1

* ENUEN ' 1

: The Secremry to Gq\mmmmt of Khyber Palhtunitdwa,
St Elaménmry& Sm:nnrld'ry Education Depertment

Subject: - GUID}‘\NCB REGARDING DELETION OF RULE 7{5} IN THE
KHY JER PAICHTUNKHWA CIVIL SERVANTS [APPD[NTMENT
PRO OT[UN AND TRANSFER) RULES. 1989, .

Dear Sir,

| am dlrect:d to refer to your letter No, SD{PrImnry-M]fE&SEDﬂ- ZMppulntmqnt-

Rule/2023 c}atud 23.06.2023 on the subject noted above and to stmto that necﬂssary.

I guidance hag already been tendered o your good ofRce vida this department letter nFev::ﬂ
£ No. dated us}ns 2023 (copy enclased) )

Ao L e

(Yours faithfully,

| :  Sectich Officer (Poliey)

Ensist Ofeven No S date

Copy forwarded to the:
1. PS to Special Secretary [Rag], Establishment Bepartment

_ 2. PA to Additlonal Secretary (Reg-11), Establishment Department.
3. PS to Deputy Secretary {Palicy), Establishment Departiment.

Secdon nicer (Pallcy’
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' Dmmmug -
To, ! -
1) Secretary to Government of ‘Khyber Pakhtunkhwa. Establlshment Department, *
Civil Secretariat, Peshawar e
2) Secretary to Government of Khyber Pakhtunkhwa, Elementary and Secondary =
Educatdon Departmént, Civil Secretariat, Peshawar :
3) Director Elementary and Secondary Education Department

Sir/ Madam:- ) .o

* Your Honorable autherity promulgated . Notification No. SO (Policy) E&AD}I
3/2020, dated 06/08/2020, communicated to Clementary & Sccondary Education vide
letier dated 06/06/23 wherein it has been made mandatory to the employees to avail the
promotion, otherwise, disciplinary action shall be taken against the employees. That, as per
notificatlon Na. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of forcgoing of
promotion was, withdrawn and the Government of Khyber Pakhmnkhwa Establishment,
Department (Regulation Wing) deleted Rule 7(8) in the Civil Servanl:s (Appointmerit,
Promotion and Transfer) Rules, 1989 vide notification no SOR-VI {(E &AD]/I -2/2020 dated
06-08-2020. That the Directorate of Elementary & Secondary Equcatmn Rhyber |,
Pakhtunkhwa Peshawar asked for guidance regarding deletion of Rule 7(5) in Khyber
Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer} Ru!es, 1989 in respect
of which ‘the Iﬁslnhllshmcnt Department vide. its letter No. SO.(Policy) E&AR/1- 3/2020
dated PLshawalr the June 06th, 2023 ‘directed the- Difectorate of Elementary & Secondary
Eduvation l:has Rule 7(5) in the Khyber Pakhtunkhwa Civil Sérvants (Appmnunent.
Promotion and;’l ‘ransfer) Rules, 1989 has been deleted vide notification dated 06-08-2020
and therefore, no provision exists to decline or furgo promotion and it js obligatory upon
every civil servant to accept promotion under every condition. . That Directorate of
Elementary & Secondary liducation i¢hyber Pakhtunkhwa also wrote a letter to the office of
[Listhlishment - & Administrative «Department vide No . SO[anary-M] E&SED/2-
2/Appointment Rule/2023 dated 23-08:2023 to reconsider the amendment made in
Khyher Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 1983
as it had negatively affected a large number of teachers’and especially female teachers. In
the mcanwhile, the department vide its letter dated 07th of September 2023 directed the
Directorate of-Elementary & Seconrdary Education ‘Khyber Pakhtunkhwa that necessary
guidance has alrcady been provided to the department and therefore no provision, exists to
decline or forgo promotion and those teachers who do not comply with the promotion
order of the competent authority or try to evade pramotion-through different means shall
be proceeded under the Khyber Pakhtunkhwa Civil Scrv,ant (Efficiéncy & Discipline) Rules,
2011, .,

It is, therefore, humbly ‘prayed. that on the acceptance of
the instant representation; the Notification bearing No. SO (POLICY)
£20/1-3 1-2020 DATED 06/08/2020, communicated to vide letter dated
06/06/2023, may pleasa be declared and ordered to -be ‘struck down
being Void, Ultra vires to the c,onstltutlou of Pakistan and againsg the

fundamental principles of natural justlce.
Dated 19 02/2024 . . Lo
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BEFORE THE: SERVICE TRIBUNAL PESHAWAR

¥

QH'Z.I IMTIr-\z AHMRD . Appellant
~ Versus. .
Governiment of KP & othérs c . :
' S - _ . .Respondents

~ ,. . l(the Appellant)

W do hereby appoint and retain

to act and appear for me in the above Suit ar;d‘on my behalf to conduct a'nd'prosecute (or
defcnd] the same and all pruceedings that may be taken in respect of any petition
connected with the same or any decree or order passed therem and Applicaﬁnns for review
to file and obtain return of dor:umenr.s and to represent me/us and to tzke all necessary

steps on my/our behalfin the abnve matter '

fagree to ratify all acts done by the aforc_sa_ih Advacate in pursuance of\th.is Autho

g ol

APPELLANT

-ACCEPTED

Advocate High Court j

1. —
o A




