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{'\‘-:"E'

N B

BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

- Ma—"éﬁ@& QJ»I

Muhammad Abbas
/S

Government of KP & others

INDEX
S# DESCRIPTION OF THE DOCUMENTS ANNEX
1. | Appeal and Verification * 1-4 -
2. | Application for suspension - * 5
3. | Copy of Monthly Salary account A. 6 __ ID'.
4. | Copy of notification No. SD (Policy) EV AD/1- B. S
3/2020 dated 06/08/2020 =12
5. | Copy of Impugned Letter dated June 06th, 2023 C. .
| 14 = /S
&. | Copy of Minutes of Meeting dated 06-07-2023 D. _
= il
7 .| Copy of Letter dated 23-08-2023 E. .
g. | Copy-of Impugned letter dated 07-09-202 F. A
o . 22 23
. [Copy of R tation against the said G&H | ~, ~¢
9. |Copy o ePresen on . agains e. salr | 2 .2 !-
notification and representation made by APTA" i
o 26
President .
10, _Waka!ét Nama




b £ 'L P S ST FLN B

BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA
InRefto - o i

Service Appeal No 9“05& 1-2024 +

v

* Muhammad Abbas Son of Muhammad Tamas Ud Din:Resident of Tehsil & District Meﬁshera '

v i

Designation: Primary School Head Teacher at GPS Sandu T
.................. .Appfel].ant T
VER S v S

1) Secretary to Government of Khyber Pakhtunkhwa, Establtshment Department, Civll - o
Secretariat, Peshawar

H

2} Secretary to Government of Khyber . Pakhtunkhwa Elementary and Secondar‘y" .
Education Department, Civil Secretariat, Peshawar .

t 3) Director Elementary and Secondary Ed}lcz}tmn Departmeﬁt C .
-';_ ........... ~Respondents .

SERVICE APPEAL UNDER SECTION 4_OF KPK sen\nce* L
TRIBUNAL ACT 1974, AGAINST THE.__ IMPUGNED : . "
NOTIFICATION . BEARING NO.SQ_LP_QLICY)E&ADH-“ZOQU
DATED 06/08/2020: COMMUNICATED TO ‘RESPONDENT NO.

2 VIDE _LETTER DATED 06!06!2023 WHEREIN IT wns

‘STATED THAT SUB RULE /5 OF RULE 7 OF KHYBER :
PAKHTUNKHWA _ CIVIL . - ‘SERVANTS’ (APPO!NTMENT,‘
PROMOTION AND TRANSFER)_RUI.ES. 1989 STANDS !
DELETED SR :

PRAYER: . . ? 3

ON ACCEPTANCE OF INSTAN'I' SER\HCE APPEAL, TI-IE e
IMPUGNED * NOTIFICATION BEARING NO: SO (POLICY) ; '
E&AD/1-312020, DATED 06.‘08!2020 COMMUNICATED 'I'O
RESPONDENT NO. 2 VIDE LETTER DATED 03!06!2023. MAY ,

BE DECLARED AND ORDERED TO BE STRUCK DOWN BEING ; P
VOID AND ULTRA VIRES TO0 THE. CONSTITUTION OF - '
-PAKISTAN AND FUNDAMENTAL PRINCIPLES OF NATURAI. ,

JUSTICE AND AG AGAINST THE RIGHTS OF APPELLANT

ANY O OTHER RELIEF WHICH THIS HONOURABLE TRIBUNAL :
DEEMS FIT AND PROPER IN THE GIRCUMSTANCES OF THE :
‘CASE MAY ALSO BE GRANTED '!'O THE APPELLANT

' 'RESPECTFULLY SHEWETH: ‘e

.1 That the Respondents Department appuinted d\e Appellant as -Prirnary School Head
Teacher, ’

“Copy of Monthiy Salary account is annexed as~Ah_ngxu_r_eA




That as per Khyber Pakhtunkhwa [Appoml:ment/ Promotion/ ‘Transfer}’ Rules

1989, as well as in other sister services of the other Provinces and Federahen as

well, availing of promotion-by the employees is always optional and the. emplnyees _
_as a matter of right may avail or forego thelr premot]un and the next emplnyee in

senjority list is to be promoted

That some employees specifically. ‘have foregone their promotion as they could not

serve.in the areas where there is no'facility of accommodation and no houses of

their elders are available to look after them in.far-flung and solitary motntainous

hard areas, and as per, Section 25 of per KP Civil' Servant Act, 1373, rules to.the

- extent of terms and condition is. framed by the Chief Minister and such prnmutmn' i

rules are not made appllcahle with retrospéctive effect: The rules framed are

published in the Gazette notification and. part and parcel of KP Civil Servant o

Appointment, Transfer and Promotion Rules'1989.

That Government of K.P without following the.rules position mentioned in Para 6 -
. .above promulgated. - Notification. No: . SO ‘{Policy) ERAD/1 372020, dated
06/08/2020, communicated to. Respondent No.2" vide letter dated 06/06/23
wherein it has been made mandatory, to the employees’ to avail the promotion,
otherwise, disciplinary action shall be taken against the employees. The lmpllgned
" Notification is reprnduced as under'- :

"Furthermore, those officers/offi clals .who do ‘not
comply with’ promotmn order of the competent authorlty
or try to evade promotmn through different means shall
be proceeded against under Khyber Pakhhinkhwa. Civil
Servants (Erﬁclency Dlsclplme) Rules, 2011, please". - "

That as per notification No. SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020 the
* right of foregoing of promation was withdrawn and the Government of Khyber -
Pakhtunkhwa ‘Establishment Department. (Regulation Wing) deleted Rule 7(5) in
the Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 \nde ,
notification no SOR-VI (E & AD)/1°2/2020 dated 06-08-2020.
‘Copy of notification Na. SD (Pohcy] EV AD/1-3/2020 dated 06/03/2020 is attached '
as Ann 1

That the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar asked for guidance’ regardmg deletion of -Rule 7(5) in Khyber’
Pakhtunkhwa- Civil Servants (Appointment, Promotion and Transfer) Rules, 1989 in
réspect of which the respondent No. 1 vide its letter No. SO(Policy) E&AD/I-
3/2020 dated Peshawar the june 06th, 2023 directed the respondent No 3 -
- [Directorate of Elementary.& Secondary Edul:atlen] that Rule 7(5) in the Khyber
Pakhtunkhwa Civil Servants (Appomtment, Promotion and Transfer) Rules, 1989
has been deleted vide notification dated. 06-08-2020 and therefore, no provision
exists to decline or férgo promotion and it is ehllgatury upon every ciwl servant to
~ accept promotion under every condition.

Copy of impugned Letter dated june 06th, 2023 is attached as &mmmL_g

That thereafter the meeting: was alse held in the office of Additional Secretary
 Establishment on 06-07-2023 in which it was decided to examine the case properly

and submit a self-contained/ consolidated case for onward submission to ‘the.. -

Establishment Department for further necessary action.

Copy of Mir_iutes of Meeting dated 06-07-2023 is attached as A’nnexm:e D

" That the Respondent No.3-i-e. Directorate of Elementary -&. Secondary Education - -
Khyber Pakhtunkhwa also. wrote a letter'to the office of Establishment &

Administrative Department :vide No SO(Primary-M) E&SED/2- 2/Appomtment .

Rule/2023 dated 23-08-2023 to reconsider the amendment made in Khyber '
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- Pakhtunkhwa Civil Servants {Appointment, Promonon and Transfer) Rules, 1989 as

it had negatively affected a large number of teachers and especially female teachers. .

‘Copy of Letter dated 23-08-2023'is attached as nngx;m: E

‘That the respondent vide its letter dated 07th of September 2023 directed the-‘_ ..-_...'
Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa .that -

necessary guidance has already been provided to the department and therefore no .

Paithtunkhwa Civil Servant (Efficiency & Dlsmphne) Rules, 2011.

" Copy of Impugned letter dated 07-09-2023 is attached as Annexure

grievances of the appellant have not so far been redressed.
Copy of Representation against the said notification is annexed as Annexure G: & H

That feeling aggrieved from the letters dated 06-06-2023 and 07-09-2023 and the

deletion of Rule 7(5) in the Khyber Pakhtunkhwa Civil Servants (Appomtment.
Promotion and Transfer) Rules, 1989; the pEtlthI'lEl"S filed this Hence, the instant .
service appeal is filed on the following grounds:-

GROUNDS:-

~ provision exists to decline or forgo promotion and those teachers who do not- .-
comply with the promotion order of the competent authority or try to evade
promotion through different . means shail. be proceeded under the Khyher;

'That the petitioner feeling aggrieved, filed Representation to the respondents in - = "
person, and also approached to respondents through APTA President but the

. That as per vérious judgments it is established and settled principle that executlﬁe-l"a" :
notifications cannot be given retrospective effect. A-valid Notification which confers :

rights_is always appllcable with. prospective effect, ‘however, if an. amendment -

notification that adversely effects: the interests of the emp]oyees or cduses . _
disadvantage to the employee is not tenable in the eyes of law.'The notification/” > -
- guidance dated 06/08/2020 06/06/2023 are liable to be set-aside. :

their posting. It is submitted that when domestic and oother personal issues do not

permit the employees/appeliant to avail the promotion order and'in that case, the’
employees. who foregone their promotion were atlowed not to avail the promotion -, .
. for a period or 04 years. and on second refusal the employees were per‘manenﬂy‘. S
debarred from availing. the facility of promotion during their entire'service. Hepce .-
the employees himself/herself forebear agonies of foregoing their promatiéns. As- a .
result, junior to the appellant according to-the order of seniority cum fitness are -
_ granted pmmotlon to next rank. :

That as per Civil Servant laws, prurﬁotion is a kind of appointment which is always:
optional to get promotion or.nat, hence the impugned natification is void, illegal and

against the law and the same to the extent of the appellant is liable to bé set-aside.

be optional for the. employees as to whether to avail or forego the benefits. Any
promotion w1thout mlltngness of employee i is illegal and liable to be setaside.

.. That there are no terms and conditions of service mentioned in the appointment - -’
“order of the appellant wherein, availing of” promotion is mandatory. It is- furtherl o
" submitted that employees in the. past, have foregone their promotion along with"

. That it is further submitted that on account of grant of promotion, some empluyeesi_' O
~ who are suffermg from severe medical ailment or facing acute domestic issues - .
cannot avail promotion with transfer in other areas, therefore, no employee can'be -~
compelled to dccept the promotion compulsorily which is not beneficial to ‘the -*:
employee but if an employee does not avail and get benefit of her promotion it must”
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e. That non-availing of promotion and foregoing thereof does not cause loss to the
government exchequer and in consequence of foregotngipromotiun. pave way to the - s
next employee in seniority, aspiring for promotion could be promoted.

f. That the impugned promotion Notification dated 06/08/2020 communicated on
06/06/2023 is perverse, discriminatory, against the law, pungent and is a biunt
blow of hammer on the rights of the appellant It is not out of place to mention here
that the appellant are teachers and have to look after their children as well as ailing
dependent family members and in these circumstances in the presence of impugned
Notification dated 06/08 /2023 communicated on 06/06/23 would not be able to -

© 'serve in the department and which shall amount to the snatching of bread and -
butter of the poor employees

it is, therefore, hur’nbly prayed . that-on the acceptance of '
the instant Service Appeal; the impugned Notification bearing _'
No. SO (POLICY) E&DM-3 1-2020 DATED 06/08/2020,
communicated to Respondent No.2 by Respondent NO.1, vide
letter dated 06/06/2023, may please be déclared and ordered to
be struck down being Vaid, Ultra vires. to the ‘Constitution ' of
Pakistan and against the fundamental pnnciples ‘of natural
justice. ‘

It is further prayed that no penatl action as proposed and
envisaged in letter dated 06!06!2023 may be declared as
unlawful, illegal and without havmg any legal effect.

Any other rellef, which this honorable Tribunal deems fit
and proper in the circumstances of the case, may also I:e
granted to the appellant

AFFIDAVIT:

! Muhammad Abbas Son  of
Muhammad Tamas Ud Din Resident | Through
of Tehsil & District Manshera that
the contents of foregoing application
are true and correct to the best of my
knowledge and belicf and nothing has
been -concealed therein from this
Honourable Court

LL.M- Human Rights




stated. on oath ~'that-the contents of:

 BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHUWA

CMNo___ -P 0f2024 o Ny
In Refto ‘ R ‘
Service Appeal No — 12024
| MUMMMHO W”-"
VERSU 8 o

Secrotory to Government oﬂﬂwber?akhnmkhwa. & others

APPLICATION FOR SUSPENSIOH=6F IMPUGHED NOTIFICATION
BEARING NO. SO (FOLIGY) E&D.'1-3!2020 DATED 06/08/2020,
°COMMUNIGATED TO RESPONDEI’T NO.2. BY RESPONDENT NO.1,

VIDE LETTER DATED 06108.'2023.;‘!’“.!. 'I'I'IE FINAL DISPOSAL OF
CASEIN HAND. v e

Respectfully Submitted:- - SR

'-l-"'

1. Thatthe lnstant appllmtlon may ba trented as partand pareel ofservlu nppeal ofthe .

e

appellant.

p
P-4 i

2. That the appellantbas brought a goud' prln;a fada case and balance of conventence also
llesmfzvar nfthe appellant '_ : l yoN ’

- . |

3. That thers Is likelihood sﬁc nfthn appellantln the lis. And iF the notification bearlnG‘ d
No. So {Policy) E&D[1-3/2020 Dated 06/08]2020. commun.!.ted to Respundent No2. -

by -Respondent Na.l, Vide Letter Dated 06/06/2023 {s not- suspended the appellant
would snﬂ'erlrrepamhle loss. g - : .

v

»

4. Thatvaluable rights of the appellant|s lnvn:h_;eﬂ in lhe:;se.

.f’nl

in view of the reasnns, itis hum!:ly requested that the nnuﬂcaﬂnn bearing No. So
fPalicy) E&D/1-3f2020 dated 05]03/2020. mmmunlcated to Respondent No.2 by
Respondent No.d, Vide l.etb:r Dated 06/06/2023 may kindly be suspanded till the
final dlsposal ofthemaln appeaimhaud. o

'Ammvm ’ _
{the ﬂPpEllant} do hereby solemnly | M .

faregolng appliﬂﬂon are . trus and |
cotrect to.the best of my. lmowledge :
| end bellef and nnmg:lgsuhas beenl.
iceated therein from onourab! R e .
Court L  pdvoéate Righ Court

——

IRNCTANRE (AL AT RS- W 1 B




Dist, Govt. KP-Provincial .
. District Accounts Office Manlhn
Monthly Snlnry Statement (January-2024)

Personal Informatian of Mr MUHAMMAD ABBAS d/w/s of MUBAMMAD. TAMAZ KHAN

Personnel Numbcr 00221088 CNIC 1350113467273 NTN: ) .
Dnle of Binh: 01.04.1968 " Eatry into Govt. Service: 01.06.1988 Length of Service: 35 Years 08 Months 601 Days
Employmcnl Cstegnry. Active Tempnrnry
Designntion: PRIMARY SCHOOL HEAD TEACH 80627427-DISTRICT GOVERNMENT KHYBE
DDO Codé: MA6337-District Munsehm ) Lt . ’
Poyroll Secticn: 001 - GPF Secion: 001 . Cash Cenler: 09 o
- GPFA/CNo:IVEDUMAN  GPF [nferest applied GPF Balance: 816,985.00 (provisional) -
Vr.ndorNumbr.r - ) - o
Pay and Allowanm- . Poy scale: BPS For-2022 - Poy Scale Type: Civil - BPS: 15 Pay Stage: 25
Wrgetype . - | Amount. - o Wagetype - Amount
0001 | BagicPay . . L _{ 7342000 11210 |Convey Altowasice 2005 . _| 285600
| 1300 | Medical AHowidnce : | 1,500.00" -]1505 |Charge Allvwance - ' - . 40.00
2148 [15% Adhdc RelieFAl-2013 . - . -] 985.00° _ |2199 | Adhoc Relicf Allow @10% ° | 65900
2316 | Teaching Allawance 2021 ~"1'.322400 . |2341'| Dispr:Red All 15% 2022KP. 7.006.00 -
2147 | Adhoc Rel Al 15% 22(PS17) - 7,007.00 2378 | Adhoc Relicf Al 2023 35% 25,004.00
Deductians - Genersl )
- Wage type ' Amomat. |' W_xe_mu S Amowit -]
'|3015 | GPF Subscription ¢ « . 4,290,00 .. {3501 {Benevilent Fund™ ~ -~ { -1200.00
. [3609 |Income Tax - .0 297200 . :|3990 | Bmp.Bdu Fund KPK . -135.00 -
‘{4004 R Benefits & Dimh Coinp: __ 60000 e T 0.00

Deducﬁnnu : Loans and Advancu :

! Loan- [ - ' Deseripon .~ | mgumoh_nt.l- " Deduction | . Balanee

'Deducﬂnns-ld&mb_"l"a: o _ A L .
Pnyable: 46,314.19  -Recovered till JAN-2024: 19,879.00 - Exempted: 1157794 ~ Recovernble: 14,857.25

Gross Pay (Ra.): . 12170100 Dedur.hnm.(l!s) 9,187.00 Net Pay: Ra): - 112,504.00

Payee Name: MUHAMMAD ABBAS - : R :
Account Number: PLS 8799.9 '

Bank Details: NATIONAL BANK Of PAKISTAN, 230574 M.AIN BRANCH BA.LAKOT MAIN BRANCH BALAKQT,
"BALAKOT

B
g

Lewves:  OpeningBalunce:  © Availed: | Eamed: - ' Balmw
Permanent Adress: MANSEHRA S o A
- City: MANSEHRA ' Domicile: NW - Khyber Pakhtunkhwa Housing Status: No Housing
Temp. Address: ' o .
City:* : . Email: ma022638@gmeil.com

-3 e

L

i -

.?.ﬂem genemred docyment if accordance with APPM' 4.6.12.9(50399005/25, 01.2024/3.0) -
Al amounis are in Pak Rupees

*Errory & ¢ omu.rmm excepted (SERVICES/02.02. ’02‘#!9 42:05)
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GOVERNMENT OF
KHYBER PAKHTUNKHWA

ES'I'AB!.]SHMENT DEPARTMENT
{REGULAT!DN WING)

NO' FICATION
Dated Peshawar the, 06/08/2020

In exercise of the powers conferred by section 26 of the Pakhtunkhwa Civil Servants Act, 1973(Khyber

: Pakhtunkhwa Act No XVil1) the chief Minister of Khyber Pakhtunkhwa is pleased to direct that in the
; Khyber Pakhtunkhwa Clvil Servants (Appaintment Promotion and Transfer} Rules 1989, the following
" further amendment shall be made, namely:

AMENDMENT
In rule 7, sub-ruler {S) shall be deleted.

3

CHIEF SECRETARY
GOVERNMENT OF THE KHYBER PAKHTUNKHWA

© (ANDS): & EVEN DATE

" Copy Is forwarded to :-

Additional Chief Secretary, Govt of Khyber Pakhtunkhwa. Planning & Development Department)
The Senior Member Board of Revenue. Khyber Pakhtunkhwa.
All Administrative Secretaries to Govt of Khyber Pakhtunkhwa.
The Principal Secretary to Gouemnr Khyber Pakhtunkhwa.
The Principal’ Secretary to Chief Minister, Khyber Pakhtunkhwa,
All Divisional Commissianers in Khyber Pakhtunkhwa
All Heads of Attached Departments in Khyher Pakhtunkhwa.
All Autonamous/Semi Autonomicus Bodies in Khvber Pakhtunkhwa
All Deputy Comrmissioners in Khyber _Pakhtunkhwa. ’
. The Registrar, Peshawar High Court, Peshawar.
. The ﬂegistra r, Khyber Pakhtunkhwa Service Tribupal, Peshawar
.‘The\ls)ecretar\r. Khyber Pakhtunkhwa Public Service Commission, Peshawar.
. Thé Deputy Director (IT), ERA Department.
. All Section Dﬂ'cers in Establishment & Adminlstration, Department
. The Section Officer ( Admin), Administration Department with the request to arrange 20 gazette -
copies. . ’
. The Caretaker, Administration Department.
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_D/é‘, Annexure — Cq

o, Dated: 22:01-2024

- 1} Secretary to Government of Khyber Pakhtunkhwa, Establishment Department le

Secretariat, Peshawar
2) Secretary to Government of Khyber Pakhtunkhwa. Elementary and Secundary
Education Department, Civil Secietariat, Peshawar

3) Director Elementary and Secondary Education Department

ENTATI AINS HE ' NOT ION B

0.50(POLICY)ERAD/1-312020, DATED_ 2020, “COMMUNICATED - o'
SECONDARY EDUCATI P""R 'MENT VIDE LETTER D{ _'0'_"2‘ 23, WHEREIN
SERYANTS {APPOINTMENT, OMOTION AND SFER) RU S, 1989 ST

, DELETED '
Sir/ Madam:-

Your Honorable authority promuigated Notification No. SO (Policy) ERAD/13/2020,

~ dated’ 06/08/2020, communicated to Elementary & Secondary Education vide letter dated

06/06/23 wherein it has been made mandatory to the employees to avail the promotion,

" otherwise, disciplinary action shall be taken against the employees. That, as per notification No.. .
- SD (Policy) /EDAD/1- 3/2020 dated 06/08/2020, the right of foregomg of promotion was

withdrawn and the Goverhment of Khyber --Pakhtunkhwa Establishment Department
{(Regulation Wing) deleted Rule ‘7(5) in the Civil Servants (Appointrmient, Promotion and -
Transfer) Rules, 1989 vide nohf‘cahon no SOR-VI (E:& AD)/1-2/2020 dated 06-08-2020. That .

the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar asked

. for puidance regarding deletion of Rule' 7({5) in “Khyber Pakhtunkhwa Civil Servants
- {Appointment, Promotion and Transfer} Rules, 1989 in respect of which the Establishment

Department vide its'letter No. SO.(Policy) E&AD/1- 3/2020 dated Peshawar the June 06th,

2023 directed the Directorate of Elementary & Secondary Education that Rulé 7(5) in the

Khyber Pakhtunkhwa Civil Servants.(Appointment, Promotion and Transfer) Rules, 1989 has
been deleted vide notification dated 06-08- 2020 arid ,therefore, no provisien exists to decline

. or forgo promotion and it is obligatory upon every civil servant to accept promotion under .
~ every condition. That Directorate of Elementary & Secondary Education’ Khyber Pakhtunkhwa

also, wrote a letter to the office of Establishment & Administrative Departthent vide-No
SO(Primary-M) E&SED/2- Z/Appmntment Rule/2023 dated 23-08-2023 to reconsider the
amendment made in Khyber Pakhtunkhwa Civil Servahts (Appointment, Promotion and
Transfer) Rules, 1989 as it had negatively affected a large number of teachers and especially .
female teachers. In the meanwhile, the department vide its letter dated. 07th of September

;2023 directed the Directorate of Elementary & Secondary Education Khyber Pakhtunkhwa that
* necessary guidance has already been provided to the department and therefore no provision
exists to decline or forgo promotion and thase teachers who do not comply with the promotion

order of the competent authority or try to evade promotion through different means shall be
praceeded under the Khyber Pakhtunkhwa Civil Servant {Efficiency & Discipline) Rules, 2011.

: It is, therefore, humbly prayed that on the acceptance of the instant
representation; ‘the Notification bearing ' No. SO (POLICY) -E&D/1-3 1-2020 DATED

¢ 06/08/2020, communicated to vide letter dated 06/06/2023, may please be declared and

ordered to be struck down being Void, Ultra vires to the Constitution of Pakistan.

Best Regards

M_uhamxpad‘ bas Son of Muhammad Tamas Ud Din
Resident of Tehsil & District Manshera
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