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“Date of order | Order or other proceedings with signature of judge T
!| Proceedings . ' e
- B ; B e
22.10.2024 ‘The application for restoration of Service appeal |

.No.-1069/5022 received today by registered post
through M. Arshad Khan Tanoli Advocate. it is fixed for
hearing before'_t_ou‘,ring'Divi'sibn_ Bench at A.Abad on |-
_30_.10._2__024..'O'riginé.i.file'b_e_ requisitioned. Counsel for . |

the applicant has been informed telephonically.

~ By order of the Chairman

A
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+ BEFORE THE SERVICE TRIBUNAL KPK

PESHAWAR A q
(M No. \2> /202%

IN
Service Appeal No. 1069/22

Muhammad Rasheed.
«+.APPELLANT

VERSUS

Govt. of Khyber Pakhtunkhwa, through Secretary Eléfnentary and
| Secondary Education KP, Peshawar & others.

...RESPONDENTS
RESTORATION APPLICATION
INDEX
S. # Description Page # | Annexures
1. Application alongwith affidavit 1to2
2, Copy of order dated 23/04/2024 3 “A”
3. Wakalatnama &
1 7 Koopl A
| ' ...,APPELLANT
Through
Dated; /2024

AdVeate-Sdbreme ¢ Pakistan

(Muhammad Ibrahim Khan)
Advocate High Court




BEFORE THE SERVICE TRIBUNAL KPK
PESHAWAR

&/S‘,{.No. !?/22 12024

IN
. Service Appeal No. 1069/22

Muhammad Rasheed.
...APPELLANT

VERSUS

Govt. of Khyber Pakhtunkhwa, through Secretary Elementary and
Secondary Education KP, Peshawar & others.

...RESPONDENTS

APPLICATION FOR RESTORATION OF SERVICE
APPEAL NO. 1069/22, WHICH WAS DISMISSED ON
DEFAULT.

Respectfully Sheweth;-

. That the captioned Service Appeal was pending
* adjudication before this Honourable Tribunal on
23/04/2024.

2. That the case of the petitioner was clubbed with
Service Appeal No. 618/22 & 618/2022 which was
decided on 23/09/2024 but petitioner/appellant was
not found clubbed with Service Appeal No. 618 &
619 on 23/09/2024. Therefore, the petitioner went

" to Service Tribunal Peshawar and found that his
service appeal was dismissed due to non
prosecution vide order dated 23/04/2024. Copy of -
order dated 23/04/2024 is annexed as Annexure
“A”,




Dated;

3.  That the petitioner/appellant then and there
obtained Copy of dismissal order dated 23/04/2024

and the instant application has been filed within
period of 30 days.

4.  That application for restoration of the Service
Appeal is within the period of limitation required
for filing of restoration petition. The valuable
rights of the petitioner regarding counting of his

| service under KP sacked employee appointment
Act, 2022 and involved.

In view of above, it is prayed that service appeal No.

1069/22 of the petitioner may graciously be ordered to be

-(i /Elnigyiﬂéa/[;

...APPELLANT

restored.

/2024

&

(Mubammad Ibrahim Khan)
Advocate High Court




BEFORE THE SERVICE TRIBUNAL KPK
PESHAWAR

C.M No. 12023
IN
. Service Appeal No. 1069/22

Muhammad Rasheed.
«..APPELLANT

VERSUS

Govt. of Khyber Pakhtunkhwa, through Secretary Elementary and
Secondary Education KP, Peshawar & others.

...RESPONDENTS

RESTORATION APPLICATION

AFFIDAVIT

I, Muhammad Rasheed son of Abdul Khaliq, resident of Jhand Pain
Tehsil Oghi District Mansehra, do, hereby solemnly affirm and declare that
the contents of foregoing application are true and correct to the best of my

knowledge and belief and nothing has been concealed therein from this

Honourable Tribunal. -
7 Rarth

DEPONENT
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3 Servite Appeal No.1069/2022 titled “Muhammad Rasheed Vs. Ed
' | - Department” P

ORDER . - -
23" Apr. 2024 - Kalim Arshad Khan, Chairman: Nobody is present on behalf of

appellant. Mr. Shoaib Ali, Assistant Advocate Generai for the
- respondents present.

2. This case was called several times but nobody put appearance

on behalf of the ai:pellzmt till rising of the Court. Therefore, the

appeal in hand is dismissed in defanlt. Consigﬁ.

3. Pronounégd in open Court at Abbottabad given under our

hands and seal of the Tribunal on this 23" day of April, 2024.

<Mhm/g//(@rqf¢) N

, ~ (Kalim Arshad Khan)
*Mutazers Shah * Member {E) o Chairman
' Camp Court, A/Abad Camp Court, A/Abad
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BEFORE_ THE KHYBER PAKHTUNKHIVA SERVICI:
TR]BUNAL PESHAWAR S
lo BC

Semce-Appeal No. 022
~ Muhammad:Rasheed S/O Abdul Khaliq
| R/O Jhand'_P_éyen, Karori, Tehsil Oghi, District Mansehra.

........ Appellant
VERSUS
1. Govérnmen_:t of Khyber-Pakthnkhwa through the Secretary,
Elemen.tary'and Secondary Education Depértment, Civit Secretariat I'
Peshawar. |
2. Director Ele;lléntary and Secondéry.Education Khyber. Pakhtunkhwa,
Peshawar. '1
3. [?istfict EdUgatioﬁ Officer (Male) Haripur.

i
s

...Respondents

APPEALE' US 4 OF THE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL ACT, 1974 AGAINST THE DECISION -

OF RESPONDENT NO: 3 ISSUED VIDE HIS OFFICE

LETTER NO: b}08~/_DATED.//bé /22 WHEREBY THE

APPELLANT HAS NOT BEEN HELD ENTITLED TO

PENSIONERY BENEFITS AND GRATUITY AND APPEAL IN

THIS RESPECT WAS DISMISSED.

1=

PRAYER:

On acce;atance of this éppeal, it rﬁay be deciared and
h.eld that Section-5 of the'\ Khyber Pakhtunkhwé Sacked
Employees (Appointment) Act, 2012 (Act No: XVIII of 2012)
does.not exclude the claim of appellant for pensionery

~ benefits on h;is_.,ret_iremenf by_'s-upera_nnuation as the fresh

. R g e da s b

appointment of the appellant by virtue of Section 3 of the said



2

PAr e subsequent!y termmated Without any fau!t attrmutable to the--

._'appellant and as: such the persod from the date of termmahon of

L -'i..___:'_,_:"j;‘;_:'appellant's serwce after the orlgmal anpomtment till hls fresh =

: - -_-:'appomtment by operatlon of 1aw is countable in service for the

-_'."-_'-"purpose of pensum Consequently, the appellant havmg on his

'credlt quallfymg- service for pensnon, is entitled for usual
'-"'pensuonery benef‘ ts on his retirement by superannuatlon and
lmpugned order. is liable to be set-aside being against the facts

and law.

Any other rellef deemed fit accordmg to clrcumstances of

~ the case may also be granted

‘Respectfully Sheweth:-
The facts ;’:giving rise to this appeal are as follows:-

FACTS:

1. That the appellant was appointed by the Respondent department

. . a\ldmwm according to the prescribed method of recru:tment in the year 1995,
o 0

(Copy of the appomtment order is annexed as Annexure “A").

. That, the services of the appeliant were illegally terminated in the
year 1996-97. |

. That in theéye‘ar 2012, sacked employees (Appointment) Act, 2012
KPK was pr!:mu[gated. Department was bound to reinstate/reappoint
the appellant as per criteria mentioned in the said Act, but appella.nt.
was not appointed under the said Act.

. That lateron, in compliance with the judgment 24-05-2016 passed by
| Hondurab!e'f Peshawar High Court and. up held by the August
Supreme Court of Pakistan vide order dated 24-05-2017, the
appellanf was reappointed/reinstated in service in the year 2017

. That after reappointment, appellant again sérved in the Department

and was retired on i{é'{f'i*ﬁémé'ft:&-ﬁﬁgd the age of superannuation in the
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R S ;.-"year 2021? (Copy of retlrement certlﬂcatelorder is “annexed as
S -_-___.._-.Annexure “B") |
" 6 -.That upon,__retlrement,.-reSpdndeﬁts were bound by law to pé;y"'all the
h'.pensli-or'lér-yfbéneﬁﬁts to thé appellant, bﬂ_t they failed to. pay p_.erision to
| Ith-e' a.np“p'e'llant. IHe ﬁov‘ed .numerous':applications for the grant of
| pensmnery .benefits, but respondent No. 3 \nde order dated 11-08-
_‘ 2021 dlsmlssed the applications of the appeilant.

7. That féeli,nl'g' .aggrieved from the impugned order, the appellant
preferred the Departn;ental _Apﬁeal before Respondent No: 2,.but in
va'in, i-nspité of passing a prolong period. It_is pertinent to mention
here that IQO d_éys statutory period 6f Departmental Appéal has
expired, he';u:e the appellant in pursuit of the next remedy has to file
this Service Appeal, inter alia bn the fﬁ_[[owing grounds:- (Copy ‘_of '

' Departmeni appeal is annexed as Annexure “C&D").

GROUNDS

. 9& % A- That preamble of Khyber Pakhtunkhwa Sacked Employees

i Appomtment) Act, 2012 construes that very purpose of making sa:d
AdVoest uﬁw”gu Aldn. jafi,

Mhice § j? 2 -&Qfﬁ?i( Sta:-faw is to provide relief to eligible sacked employees who were
. B, t"-_l ‘.:‘»&18 jacen"—

appointed m the Province of Khyber Pakhtunkhwa during the period
from 1% daj of November 1993 to 30 day of November 1996 and
were dismigsed, removed, or terminated from service on various
grounds. In content of the said. preamble, previous aﬁpointment of
sacked em;laloyeesl was taken as basis for fresh appointment with
certain excé:ptions as to their ctaim of séniority, promotion and other

| back benefiis. | |

B- That the éppellant having been appointed in the year 1995 as cT
Teacher had served in the respondent department and. was
terminated ;rom service before 31 day of December 1998. ‘As'_such.

“the original appointment of the appellant having been made after 1%
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t ::"':.-'.‘- o _day of November 1993 and his termination bef0|e 31Sl Decemberl"_ S
o 1998 was covered under the definit;on of sacked emp!oyee given in e |

o ':j-Khyber Pakhtunkhwa Act No XVl of 2012 and relief of appomtment._ o

within meaning of section 3 of the said Act was aiso extended in .

, -' | appel!ant‘s favor

!' _ | N C-'That tegally adml55|b|e nexus between previous and fresh'

c | 'Iappointment of sacked employees makes a good ground for '
_treatment of mtervening period between termination of service and
fresh appomtmﬂent in a beneficial manner for its count_ing towards |
quatifying senrice for pension of the appe_llant on his retirement by

: supereinnuat;on.l

D- .That Sectiori;’s of the Act No: XVIi of 2012 does not specifically or by
implicatio'n-' excludes the counting of aforementioned intervening
period tow_ards qua[ifying service for pension and it does not warrant
by law and principles of natural justice to interpret said section for
supplying an omitted cause by deparimental interpretation.

E- That in viewl;oflthe forgoing grounds herein above, appointment of

M M the appellant? after termination of his original service was the outcome

ity of operation of a remedial law.

‘dvocaféf L0 Sildu i Widii ey,

r .
Vfice 4 374 g“’“‘ ¢ Court of Pakist. That when the original appointment of the appellant was taken as
- + .4323 Ad‘[d(,u 5 .

paramount cpnsideration for relief under Act XVII of 2012, the
termination gf said appointment during a particular regime without
any fault of the appellant is not workable to disconnect his original .
appointment from the fresh appointment made under operation of law
which in terrris of its preamble is remedial law. As such, it is h‘ighly
'unjust, perverse, arbitrary, perfu.nctory, efroneous, wrong and
unfawful to exclude the intervening period from termination of
appellant afte;r original appointment till his fresh appointment. from its
counting towerds the qualifying service for pension on Appellant's

s
retirement by:superannuation.



...5.

o "1989 and etaim of a sacked employee to this effect has been

"-:spemf cally excluded by Sectton 5 of the Act XVIl of 2012 and the
expressron "other back benet" ts” does not Iogtcatty and legally cover
) the exclusmn of intervening period as above mentloned for the‘
. purpose of pensmn parttcularty when the august Supreme Court of
Pakistan in the judgment dated 27-03-2020 passed in Civil Petition
No: 468 P, 469 P 471-P and 472-P of 2016 ailowect the counting of
protected perlod for payment of pensionery benefits. (Cc:py of
judgment of august Supreme Court is annexed as Annexure “E").
H- .That in ident,icatl case, similarly p!eced employees have been given
| all the pensionery .beneﬁts but vide impugned order, appellant has
.been depriveo of his pension totalty on flimsy grounds. (Copy of the
office order :'dated 16-07-2021 |n identical cases is annexed as
Annexure “F").
I That the right to pension is provided tinder the law and rules. There
are a numbet of pronounceme'nts'- of the august Supreme Court of
Pakistan that grant of pension is not a bounty rather a tfested right of

X government servant after his retirement. The appeliant was

prevented from rendering service in the respondent department
because of hlS termination from setvice and enactment of remedial .
law for reliéf to the sacked employees is not prone to-_the
interpretation .of the expression “other back benefits’ to exclude the
'period of his.}absence from service in between his termination and
appointment by operation of law.

J- That the impugned order is aga'inst the facts, against the law.
random, arbltrary erroneous, unfounded and. suffers from

mismterpretatlon and mmuhderstahdmg of the law. Hence not tenable

G That semonty and promotlon are part of terms and condmons of
ser\nce govemed under the rules namely Khyber Pakhtunkhwa --f:__

- .." Government Servants (Appomtment Promotton and Transfer) Rules, o




i LRI
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K- That the appeal at hand is not other‘wlse t|me barred for the reason of '_'_

|’rs caesura under Khyber Parch’runkhwa Epldemrc Contro] and o

Emergency Relref Act 2020 and but as matter of- precautron an S

appllcatron for condonatien ef delay is accempanymg thrs appeai

- b That the matter in appea] is fit for adjudlcanon in jurisdiction of thrs

Hon ble Tnbunal

. With the forgomg facts and grounds it is respectfully submrtted that o

the Appeal may graciously be accepted as prayed for,

Dated: Qéé‘ ( Z 12 Appellant
. . (Muhammad Rasheed)

Through: | .4...4.,1\.»\

(Inayat’ Ullah Khan Tareen)
Advocate High Court.

VERIFICATION

Veriﬁed that the contents of this appeal are true and correct to the

best of my knowledge and belief and nothing has been concealed from this

Honourable Codrt. ' . ' W ‘{
Dated: 24 /Q; /IQ,L . : Appeliant '

(Muhammad Rasheed)
Through:
oAy i, | | JeJdleon )
. gq;r; B 'kg 1 " (Inayat Uliah Khan Tareen)
J : #i' Plaza pdjacen Advocate High Court.
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S "..‘-”_BEFORE THE KHYBER PAKHTUNKHWASERVICE R
Y N TR!BUNAL PESHAWAR,

. Serwce Appeal No. ___ _'_/_202_2._-.

. Muhammad Rasheed . V/$ Government of Khyber Pakhtunkhwa
- . through the secretary, Elementary and
Secondary Education Departiment, Civil
Secretariat Peshawar and others.

SERVICE APPEAL

IV S AFFIDAVIT

// S ! Muhammad Rasheed SIO Abdul Khalig R/O Jhand Payen, Karon Tehsil -
QOghi, Dlstnct Mansehra do hereby so!emn!y affirm and declare on oath
that the contents of accompanymg Serwce Appeal are true and correct to
the best. of rny knowledge and belief and nothing has been suppressed -

from this Honourable Tribunal. |
Dated: QéZQ/Q_L _ _ Deponent -

Identified by:

(Inayag Ullah Khan Tareen)

“Advocate High Court,

Ny



