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Courl of

2047/2024Appeal No.

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

22/10/20241 'i'hc appeal of Mr. Muhammad .Nawa/. 

rcsLibmiiled-today by Mr. Saadullah Khan Marwai Advocate. 

!l is fixed 1-br preliminary hearing before Single Bench’al 

Peshawar on 29.10.2024. i^archa Reshi gix'Cn to .counsel Ibr 

the appellant.

Bv order of the Chairman
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V'\ ’ The appeal of Mr. Muhammad Nawaz received today i.e- on 

10,10.2024 is incomplete on, the following score which is returned to the 

counsel for the appellant for completion and resubmission within 15 days,
I-w »

,• ,

1 - Anncxures of the appeal are unallcstcd.
. 2- Appeal has not been ITagged/marked with annexui-es marks.

3- Anncxure-Diof the appeal is missing,
4- i'ivc more copies/sels of the.appeal along with 'annexures i.e. 

complete in ail respect may also.be submitted with liic appeal. •...
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BEFORE THE KPK SERVICE TRIBUNAL. PESHAWAR

C. M. No. / 2024

IN

S.A. No. /2024

Muhammad Nawaz DPO & Othersversus

APPLICATION FOR HEARING OF THE SUBJECT
APPEAL AT PRINCIPAL SEAT:

Respectfully Sheweth.

That applicant filed the subject Appeal before this hon'ble 

Tribunal today.

1.

2. That R. No. 03 hails at Peshawar, furthermore identical appeal 
titled Tauseef Ahmad vs DPO & Others is pending before this 

hon'ble Tribunal at Peshawar, so it will be convenient for 

appellant to heard the subject case along with connected 

appeals on the Principal seat at Peshawar.

It is, therefore, most humbly prayed that the application be 

accepted as prayed for.

n) •NqLOo.D 
Appellant 0.

Through

Saadullah Khan Marwat
Dated 10-10-2024 Advocate
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BEFORE THE: <PK SERVICE TRIBUNAL PESHAWAR
■i

f
S.A Uo,7j^^1-/2024

V

; Muhijmrnad Nawaz DPO & Othersversus
1

I N D E )C

S. No Documents Annex P. No.
'r“'

1-4h|1erno of Appeal1.
"A" 5'■ 2. RR dated 02-06-2017!

“I*

• 3. n 6" 6-11Appeal before High Court, 13-09-2022

12.; 4. CDismissal order dated 15-09-2022

"D" 13-365. Judgment of HC dated 08-03-2023
Representation before R. No.2 dated 12- 
04-2023____________________________
Rejection order dated 04-07-2023
Revision Petition to R. No. 03 dated 10-
07-^23_____ _____________________
Acceptance of Ftevislon Petition dated 12" 
09-2024_________. __________
Assumption of duty dated 23-09-2024

I

6. " ^ " 37

38• 7.
r#.-:

"G" 39-41.• 8.•'s
I;

! 9. "H" 42

« JM 4310.
R:

I

Appellant
Through

___
Saadullah Khan Marwat 
Advocate.
21-A Nasir Mansion 
Shoba Bazaar, Peshawar. 
Ph: 0300-5872676

t

\ Dated.10-10-2024

*
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BEFORE KRK SERVICE TRIBUNAL PESHAWAR ,
;

. 7.S.A No /2024 '
t

Muhammad Nawaz S/0 Mir Ghaffar, 

R/0 Adam Zai, l.akki Marwat, 

j Con:;table No. 629,

Police Line Bannu............................... Appellant

'm imr
TrlliunHlVersus\

< >•« l y Nil1. _■ District Police Ofilcer, 

Bannu. /r? ^Ouivil

2. ■ Regional Police Officer, 

■ Bannu Region Bunnu.

3. ;■ Provincial i^oiice Officer, 

• KP, Peshawar............. Respondents

APPEAL U/S 4 OF SERVICE TRIBUNAL ACT. 1974I
ASAINST OB NO. 1044 DATED #5-09-2022 OF R., I j ^ —
NQ. 01 WHEREBY MAJOR PUNISHMENT OF

I i 1 -------
PISMIS;>AL FROM SERVICE WAS AWARDED OR

OFFICE ORDER NO. 2082 / FC DATED 04-07-

2Q23 OF- R. NO. 02 WHEREBY] REPRESENTATION

OF APPELLANT WAS REGRETTED OR OFFICE

ORDER NO. 2349-53 DATED 12-09-2024 OF R.

I

• u- •
. *

Oa.

I-
NO. 03 WHEREBY REVISION PETITION WAS 

ACCEPTED EIY MODIFYING MAJOR PUNISHMENT

OF DISMISSAL FROM SERVICE INTO MINOR

PUNISHMENT OF STOPPAGE OF ONEI I
INCREMENT WITHOUT CUMULATIVE EFFECT

AND^ INTERVENING PERIOD WAS TREATED AS
X

LEAVE WITHOUT PAY;
11

I

:

f
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Resoectfullv Shewcth;I V.1
t I t ll I

i■j

I1. .•.That appellant was initially appointed as Constable on 03-10-1996 

f and was serving the department to the best of the ability and 

without any complaini:.

a*

I

t
2. That on 02-06-2017, complainant party assaulted appellant house 

j and due to firing, Mohibullah S/0 Nawaz Khan and Slkandar Khan
• S/0 Muzaffar Khan v^ere Injured vide F-IR No. 197, Police Station
I

. Tajorl, u/s 324/3^. (Copy as annex "A")

; That3. on 05-06"20;i7, appellant submitted application before 

' Additional Sessiorr3udge-II LakkI Marwat for grant of BBA which 

;allow«;(l, however the same was recalled on 23-06-2017 and

5

was
« was

. f.
• taken into custody b’y the police.
»

4. • That thereafter, appellant submitted application for grant of regulaf
*
!bail which was rejected by the Learned ASJ Lakki Marwat, however, 
;on application to the hon'ble Peshawar High Court, Bannu Bench 

•was accepted on 04-06-2020 and appellant was released on bail
tt

'.from the jail.
?.■

'j. 5. iThat In pun;uance of the order of the hon'ble High Court, appellant 
>assum(:d tl^e charge of duty when on 07-09-2022, appellant was

convicted and sentenced for life imprisonment and fine of Rs. 10
« I
I lacs ty the Additiona Session Judge Lakki .Marwat after conclusion 

:of trial.

V
♦ •

’•

r .t*

.4\ r

%

w' mi ^ ' 
• v:4 , 6. • That tl^efeafter, appellant filed appeal before the Peshawar High 

;! Court, Bannu Bench on 13-09-2022, for Getting aside conviction and 

;• sentenced., (Copy as annex "B")
t

i it''
.*■

I>

hr'- 7. : That during conviction, appellant was dismissed from service by R. 
■‘No.’Ol vide order dated 15-09-2022. (Copy as annex "C")

•That in the meanwhile, the said appeal before the High Court came 

• up for hearing wtilch was then allowed vide judgment dated 08-03- 

■;2023. (Copy as annex "D")

?-vr

8.
l-
i-•
I

t •r

I

I • ;».

I
I

I
I I
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k
k’ 9. :That on 12-04-2023, appellant filed representation before R. No. 02 

ifor relns^tement In service which was rejected on 04-07-2023. 

.•(Copies as annex "E" & "F") *

/.
i .

i’

i ^ -
I

10. : That on 10-07-2i: 23, appellant filed Revision Petition before R. No. 
: 03 for setting eside the Impugned orders of respondents a/id

I

«; • t

It
reinstatement in Service. (Copy as annex "G")

t

11. That on 12 -09-2024, R. No. 03 accepted the Revision Petition by 

: modif/ing major punishment of appellant into minor punishment of 

; stoppage of one increment and intervening period since 15-09-2022 

•; till 12-09-2024 was treated as leave without pay. (Copies
; "H")
»

/That,on 23-,09-2024, appellant assumed duty as per Naqal Mad. No. 
.'57. (Copy as annex "I ")

as annex

12.
li 1• %

'.Hence this e^ppeal, inter alia, on the following grounds:-

ground:^;* ,

a..-That iJl the day of occurrence, the complainant party assaulted the 

Tamily of appellant and as a result two persons were injured and one 

(Sikandar Khan S/0 Muzzafar Khan later on died.I'

I- b. •.That though appellant was conyicted by the Trial Court but the said 

■tonvictlon aid sentenced was set aside by the hon'ble High Court vide 

^judgment dated 00-03-2023.

’E;?
Ih i":-

1

• •
•

■/That alter remitting the acquittal order of the High Court to the
> M I
respondents, it was incumbent upon them to reinstate him In 

.;With cll back benefits what to speak ofi regret of his departmental 
•appea by R. No. 02.

.•That appellant was Implicated in the case with all members of his 

•family on account of enmity for no legal reason but with malafide.

c.

service

t {Ts -i- '
I

d.

That apart from the aforesaid facts no enquiry was conducted in the 

matter what to speak of providing him opportunity of 

■examination, service of Final Show Cause Notice and self-defense.

e.

cross.V

; I

*
1

d;

;
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r f. -That tpe impugned order dated 12-09-2024 of R.
:acceptjng Revision Petition means that the aforesaid orders of 

•dismissal from service, regret of representation by R. No. 02 was not 
• only illegal but was also not warranted in the circumstances.

No. 03 after
h- • :?
f:s :

fc'. Iy

g. .‘That iri the Impugned order absence period was when treated as'leave 

. f without; pay, th( intervening period between the two qualifying 

services was then regularized by the authority, meaning thereby’that 
.such orders were not basedjon legal footing but otherwise.

i It is, therefore, most humbly prayed that on acceptance of appeal, 
; order dated 12-09-2024 of R. No. 03 be modified and all benefits of 
■; service since 15-09-2022 till 12-09-2024 be treated on duty as leave 

•'with pay, w|Ch such other relief as may be deemed proper and just in
•circumstances of the case.

Appellant O.
* %

Throught • A—^ yt—
Saadullah Khan Marwat

^ \
Arbab Saiful Kamal

Amjaet^awaz 4^-^ 
Advocates. ^Dated 10-; 0-2024

AFFIC AVITt-.

•i I, Muhammad Nawaz S/0 Mir Ghaffar, R/0 Adam Zai, LakkI Marwat.
? ' ' , • 1
I Constablg 40.629, Police Line Bannu (Appellant), do hereby solemnly 

; affirm and declare that contents of Service Appeal are true and correct 
;• to the jest of my knowledge and belief.

f,

S-i-'

f.- * I
r4 • /NJaw 

DEPONEi f' ^^ ■

:V
••

CERTIFICATE^
h
f ■
r»

AS p(jr Instructions of my client, no such like Service Appeal has 

earlier been filed by the appellant before this Hon'ble Tribunal.
t -

* AD V 0 C A T E

11^
?,

fr ■•

A L
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)'Ner*BE;F0RJLPESHAWAR HIGH COURT BENC
jy tt C>Cr.A. >jii. i yv nor). fh

V' ■K'. V.

'■ W/t .
^ 'C/ 'Jf

‘l. Tuuseef
2. MohibUllalt boih ii/C) Nawai Klian

, f

0PY*O
3. Mulminmad Njwut: S/0 Mir GhaiTar rcsidems of GhulainKhclAcJiiinv'.ai 

Dislrici LakkiMurwdt (Appellants /Convicts)

Versus

1. The Stale. ♦
?.. Nadir Khan S/0 Miiinraiz Khan resident of Isa KhcIAdamzai District 

LakkiMurw' it.( complainant) (Respondcnts)» •

r

CASEIMR 196
L7Ss 302/324G3? A(i)/34 i’I'd

DATl-D 02-06-2017 
IV S; Tajorit

: I| Al'PtAl. IJ/S 4111 CR.l'C AGAINST THE ORDKR/JUDGEMENl OE
; LEAKNl.D ADDITIONAL SESSIONS JUDGE-lII, LAKKI MARWAT

DA I El) 07.1)9.2022 WHKHEUY THE APPELLANTS/ CONVICTS WERE

SKNT.tNCEU U/S 302 (D) TO LIEE IMI'RiSONMENT ON TWt)

COUM^AS TAZIR EOU CAUSING DEATH OE DESEASED AURAS 
I

KHAj* & p L JAN AND PAYMENT OF 10,00,0011/- AS COMPENSA TION 

TO UK PAID TO the: LEGAL HELIHS OF EACH DECEASED IN EQUAL 

SHARE OR IN DEUAUL'T THIi: APPE^Ll.ANT SHALL UNDERGO S.l EOR 

'. SIX MOYlllS OR IT SMALL RE RJXOVEREl) AS AN AKREAR OK 

l.AMJ MLSENUK. CONVICTIID IJ/S 324 PPC AND .SENTENCED TO 

• UNDERGtJ IMPRISONMENT OE TWO YEARS AND FINE OE 5001) 

EACH 10 RE PAYABLE TO IN.RJRED/COMPLAINANT. IN DEFAULT 

OF PAYMENT TIIERT.OF TO FURTHER SUFFER 15 DAYS SI.MPLE 

.• imprisonment, CONVICTED U/S 337 A (i) PPC AND SENTENCED TO

i ■ 15 m 1

;

i

I ^
I , IIS'-'

T E S T E U
T,\»vilN£1t

lllj'h (JcMarl, 
Hajiji u Rcocft

( l

I
i

■ !



* 1 iu-I V • •
t
3^' :• IMPIUSONMENT OF ONE MONTH AND ALSO LAIBLE TO PAYMENT 

ji:i 5000/- AS DAMAN EACH TO BE p'aYABLE TO INJUllEI)/ 

. COMPjLAlNANT OR IN DEFAULTOF FaImENT THEREOF TO 
•' FURTHpRs'uFFER 15 DAYS SIMPLE IMPRISONMENT.

: OFi:
!■

n.r .« '
■ PRAYERIN APPEAL

That, hy acceplanC'C of this appeal the conviction and sentence, of the. I
IuppellftrjUi may be declared null and voidand the convicis/appellants may he 

• ucqujtled from the charges.

' Respectfully Sliewcth,

That the Appellamiu' convicts were booked along with co-accuscd in FIR 

No. 196, dated 02-06-2017 U/S 302-324-337 A(i)-34 PPCpcnnining lo the 

Police Station Tajori. District LakkiMarwnl. .jCopy of F1R& Better copy 

Ilf FIR are otti cheil, marked as nnDe:i-A •& B).

1.!

2, I liai on the sat ic day regarding the same event a cross case i.e FIR No 197 

ilatcd u/s 324/ 4 Pl’tl' pertaining to PS Tajori was alst) chalked out wherein 

two of the accused of I'lR No 196 were severely injured. . (Attc-sted copy 

jind belter copy of FIR No iy7,sile plan, MLC of injured/ respondeat 

N'o 2 und Sikiiader Khan are utliichcd, marked as unae.x

*.
V

»r.l>,E,F,C,rcj(pecllvi’lyj.

• 3, That arter completion of investigation complete chollan was submitted by

the prosecution for iiiul. Api>clltinis/convicts along wiUt co accused Sikundcr

• Khun S/0 MujufTiir were stimmoned from Jail by The Leomed Trial Court 

laid after cumpliancti of 265-C Cr.P.C. charge was framed U/s 302-324-337 

Afi PPC ard regular criminal trial was coitimenccd.

4. Tim it u pertinent lo mention heic dial uftet framing of cliaige, during trial 

; i:o*.iccuscd Sikninder Khan .s/o Muitaffar died in District Jail

sep
HUtrar

I'-

A r-
t •

7 M-
t Ac-'-*”f iijvrv “

I
*

I
I
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».
LakkiMtrwataiiiJ vids order sheet No 43 diued 24-09*2019 proceedings 

aj{aiii9t i:o*accuscd Sikandur were abated.
'r
f

I5. Thoi in order to establish its case prosecution produced and examined ! 1 

wiineastis and after closure of prosecution evidence, the statement of 

ajjpcilanis/convicls were recorded u/s 342 Cr.P.C. After hearing arguments 

orb«)lh the parties, i>:issed the impuj^ed ordcr/judgment dated: 07-09-2022 

vide which die appellants/ convicts were sentenced and convicted u/s 302 

(I}) to life imprisonment on two accounts us Tazir for causing death of 

deceased Abbtis Klian and l)il Jan and payment of 10,00.000 as 

compensation to be paid to die legal heirs of each deceased in equal share or 

ill defaiiitthe appellants shallundergo simple imprisonment for six month or 

it shall be recovered as an arrear of land revenue, convicted u/s 324 PI’C and

•'i
\ ‘

I

ssnience to undsrgo imprisonment of two years and line of 5000/* each to be 
payable to Inju ed/ complainant ir in default of payment thereof to further 

sulTcr 15 day; simple imprisonment,convicted ii/s 337 A(i) PPC and 

sentenced to in prisonment of one month and also liable to payment of Rs,*f I
5000/- us Dome n each to be payable to the injured/ complainant or In default 

cf payment ihcieof to furthea suiter 15 days simple imprisonment.

(Attested copy of order/judgment is iitlnchcd, marked as Annev-ll)

T
6, That Iccling aggrieved from the Order/Judgmciil of conviciion, the 

A[ipcllunts/convici5. approaches Uiis Hon’\)le Clourt, for ilie redressal of their 

gnevnrees.

1 GROUNDS:

A. *rhii the order ant^ judgment of die learned trial court is against law, facts 

and initerial or record, hence nut tenable.

i) Ihi.t the leanud trial conn failed to appreciate ihe evidence on iccord wliile 

•lonNic'.mg the ippcllanis/convicts.

S \
1

A 1 7 1: S T fe U

/(i-Sr.js M dir High (- otnrv

I
►

i
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Mr IcJ ■

IS-;••4r.
•r 1

I

• C. ('^lal ihe judgment of the trial court is not sustainable and tenable in the eyes 

: i)f law because it is established from available record of both ilic cases and
investigoliun of police officials that these two cases are cross cases* two of

I •
Ihe accused of 196 have siisuiin injuries in the stime incident; spots of both
ihir occu^nces are same and the present complainant has concealed ceiiain
• I ♦ • J • •
lacta in jiis repon but the judgment of trial court delivered in judgment of 

MR no 196 is silent about all the above mentioned facts.

^ i
I-' . !■ ^

■■S

I'- ^
% '
i.

• D, Tfiat the learned trial court has shown its indifference to the well ccicbrntcd 

; canons of criininul justice.

; E. That the statements ol the PWs arc full of material contradiction and 

iliiihonesi improvements but the learned trial court has not taken into 

; considentiion this aspect of the case at all.

i
}

: F. Hiai the motle Hjid maimer as described by the complainant and alleged eye 

witness is toiall 
injured/ complai 

tlctibis therefore

' against the facts and circumstances of the case and the 

lanl plleged Injury is simple in naturcwhich creates serious 

Appellant/ Convict is entitled for acquittal.

; G. riiai dilfcreni jets of evidence like ocular account, medical evidence, 
ciicumsianlittl evidence and FSL report arc at complete variance to each 

olhei

'■ H. That die.-e are numerous loop holes in the pioseculion story, which cieaic 

I serious doubts regarding the prosecution story.

Tliat the Appellants / convicts are iimoccnt and have falsely tiecn charged in 

ih<: instant case v/iihoiit assigning plausible motive.

1.

r *
1 b SiiP

i

/■

■ t
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i
lliat ihe leamc'l trial court inis-rcad ihc evidence as nothing has been 

brought on recoid regarding involvement of uppellants/convicu, hence the 

:ioid mis-reading caused great loss to the case in hand.

b; •
1

l< :
•; K. niai the order of the learned trial court has caused great miscarriage of 
*»

justice, llte reiisoning and view taken by ^ie learned trial 
ur^asonablc and conclusion arrived at is mis-it^terpretation of justice. The 

'. Leofned Trial Court miserably failed to consider the unnatural conduct of 
eye-witnesses.

f'
coun IS

.*

r Ii ■

Ordcr/Judgriient as a result of which the appcllnnts/convicts were 

convicie-l/imprisoned is against law, facts and in utter disregards of material 
available on record, it is illegal illogical, perverse and therefore legally not 
lenable.

'i
M. Tliat the Learned Trial Court for the conviction of uppcllants/convicis had 

re judgment on ^urmiscs and conjecture which is patently 

'ir.lawful and agi inst the evidence available on record.
operated die ent

; N. That the lower c suri wrongly appreciated the evidence, hence, the evidence 

would ntquire r< -appraisal, because the prosecution had failed to prove its 
:asc beyond any shadow of reasonable doubt and the conviciioit .of 

il'pcllantvconvicis is the result of misreading and non-reading of evidence.

.

*.

riiusc other addiiiuiuil grounds will be taken at the lime of oral arguments.0.I

------

1 fj

(.^ivtrar
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P K A Y E R :f

t;. *
iV *

f5*>' II is, (hrrcrorc, pruyed tliut by ucceptaiice of this appeal
the convictiiPii and sentence of the appelliintsmay be set
ai^lde <& they be acquitted of the churgeto meet the ends of 

* »
justice.

t

r V <
!

: •
&; n f

i: *k Apptllunis/ConvicisIt:-'
i.'t’

Tlirouglji

\

Suluh-UU-l)in Miirwal 
Ailvocutc High Court 
LakkiMunvul

: Dated: lJ/09.7022

• Note:
As per instructioit o! my clicnts/Appellants, no such appeal against 

■ convii:iion has earlier l>een filed before this August Court.
i

~I SB*"'-

Advocate.
k •

t
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• 1 ^ .
issued 10 him. Df.h 

ihe conduct of the
Charge sieet- and statement of allegation 

■ R r;,! I'lannu was appointed as Enquiry Officer to scrutinize
hj&rcorliaed In Jail dlsulct Lak«IM,™t. How he has, ^

. --S 4'iriFASJ-11 Mode, Coun, Lahhl Ma™, vide DO repo. No.

‘ 07.09.2(122 Police Lines. Biliinu.

.'. Or. Mu)ianimi'id Iqba 

] vested in me, unc er

,. 'ciepa tjnental proct;

Qrd.cr^imifiyjlcasJ

weret

m*-.

i
K'> osition. explained above. ^Therefore. • L

,j In exercise of the powe' 

nded in 2014) herbv awarded 

dismssal 'from servicer in .ex '.parte , ,

;dinci with immediate effect.

In. view t|ie-'P 
, District Police-Officer, Oannuli' ■
CPK police rule l975(3mete»--

i^. f
)

?'•

:
\
i OB ho. ...Li

C(26t®d _l1_ /OB /2(I22 District Police Officer, 
Dannu.
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♦ 'I'ausccCA 2 oilictsI

I
Vs.

1 '1110 Slate & uiiolher.i
I

I . I JUDCMl-NT
. . -.iJt

t'Cir ApiKlIaiHS: * Mr, Salaliujdin Miinvul. Advoealc\
t. *.\ i'h.r . ' I'or Kui:poiidt:nls:1 vocali- I1

l- I'or Stale: Sariliir Muhammad Asil'. Assll: A() ■ !
A

i1 I; I

Date uf hcartiii’: 08.3.2023.:
hI II f

f I
V 1.

SAHIIIZAOA ASADUl.LAfl. J.- The appellants have called
, I

ill question the judgment dated 07.'),2022, rendered by learned
I

Additional Sessions Judge-Ill, l,akki Marwat, whereby thej

IJ
appellants were convicted, under section 3()2(b) IM’.C, and;■

\

scntciucd ui imprisonment for life on two counts as taazir 

with riiie t)ri<s.l0.00,0()i)/- each
1
1

I as cumpensaiiun to ilic legal

k ‘

heirs o ‘the deceased in terms of section 5-14-A Cr.P.(.', or in
it

:
I

default thereof to furtlicr undergo six months simple 

imprisonment. UndeV section 324 IM’.C llie appellants \^ere

<‘i
• t

• • I

I convicted and sentenced to imprisonment foi two ycais S.l

along vdlh payment of compensation of Ks..5.0l)()/- each, to be
i

paid to the iiijured/eomplainanl and in dcfaoli the appellants

shall liirlber undergo 15 days S.l. Under .section 337-A(i)**
1

IM'.C, 3he iippelluius were convicted and sentenced forI
I $

■: ! •i
I
I I
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iin|invMitiKiil Id tmc inutUli uml also liable lo payincnl nCbum 

as ••Daman", each lo be payable lo 

iiijiirccJ/etJin|»lainani or in defaull orpaymeiil ihereofii) I'utlhej

I«
of R;i.5000/-I

f \suITcr 15 (lays S.l. IJcndlt of section 382-11 Cr.l'.CI was
4

. I
cxlcndiaj in favour orconvici/appellanls.

I .'Ir'»« ><
The complaiiiani, NaiJir Khan moved criminali I

I

revision jHililion No.47-11/2022 for cnhanconicnl of senlcnce
«

of appollunis. Since boih ihc mailers have arisen out of ihet /

same judymenl, ihorefore, we inlend lo decide ihe same/t\ \\
llirough this common Judgment.

: I \ •

: I 3. Brief taels of ihc case as per eonienis of f.I.K are

dial on 02.6.2017, al 21:30 hours, itijiitcil/eom[)lainaiii being 

pieseni widi dead bodies of his son Abbas Klian and nephew

’ t
f

f

) Dil Jan, reporicd lo police ihai his niece Msi. Shamshada Bihi

was married lo Taiiseef. Some ihtve nionihs ago, relation

lieiweeti die spouses k-camc strained. On die uvcniful day, he
*

along wiili his .son Abbas Khan and nepliev/ Dil Jan weref

I

I die house of Ids niece, siiiialed at (Ihularn Khclgoing i

Adaiir/.ii, in order lo coiiciliale the mailer, on reaching near

t
die lioii.se ol' 'fauseef, at about 18:45 liours, 'laoseef. • i

%
Mohibu lab sons of Nawa/ Khan, Muhammad Nawaz, son of

Mil (iliafl'ar .iiui .Sikndar son of Mu/alfar, duly armed wiili
I »

K jlashnikovi. came oul from Bailak of'fauseef and on seeing

die eomplaiiuml party, all Ihe aecused slurled liring al iheiiiI

« $

;

I

I

I\

»
i-
i
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%

(5*fI
j

(
* wilh llic inu:nliun to kill. Kc.sullanlly, Khan ajid Dil Jan

1

y,i)l hil ;iiul icll tiown on ihc grouml while lie received injury
<

I on his hend. Accused aller coininission of llic olTencc

deciiir,ped I'roni ihe place of incidciil. Motive has been

I s discioiied as dispute over womcnlbtk, hence the ibid lAl.K.(

V

Alier completion ol' invcsligalion, pioseciilion4.I

«
: l!l£:-.f-’ f , submillcd uhallan against the accused for trial. After\ i

1 rI
I compliance of provisions of section Cr.P.C, charge

i!
c-i %

i!r i was fi'amcd against the accuscd/appcilants under sectionst •
' I >

\}()2/324/337-A{i)/34 P.P.C to which Ihcy pleaded not guilty
R
C I

i'. ,1 and cliiimcd trial. Inuring the course of trial, accused Sikandar
r

-i: -t; Khan met his natural death ajul in this respect Jail
[v

Soperinlendcni furnished his report vide order sheet claieii

24^.2019. as sueii proceedings against accused Sikandar

Khan were abated, 'I'lie prosecution in support of its case
I j

!
produced a.s many as II witnesses. On close of prosecution

1

evidence siaiemenls of accused was recorded under section
; \

they professed innocence and falseI

r.l’.C',, wherein \342 C). I

!
K •

iinplic.ilion, however, neither they opted to be examined on;
. oatli a; provided under section 340(2) Cr.P.tJ, nor wished to 

produce defence iK'idence. After hearing arguments, the,'

t

li.'iuned trial Court vide impugned judgniciU dated 07.9.2022,

sciilencetl the accused /appellants as inciilioned above, henee.
I 1

the insuinl appeal against the judgment ofconviclioii.
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5. Wc liave la-aril k-artu'il cminsol Cur ilic [laniis
t

rtli'iiywiili kurticd A,A.(i lot llig State al Icni'.lh arid with their

vuluahle assisiante. ll>e record was.jjouc ihrouyh.

The tragedy claimed the lives of two iimocetiih.

pei'sons and led to an injury to the eoinplaiuaiil. Tlic
.f «

euinplainanl along with dead bodies was shihed to the liuspilal
t
I.

where the inaller was reported and the appellants were chargedt *i \
Ibr the: detiih of the deceased iin^ the injury caused to theu

t^ . i t

>I
t yI.« ctMtipliiiiiani. Al\cr report of the complainant the injury sheet 

and intjucsi reports along with injury sheet of the complainant

%
K* t

t i *> t
/■ f r'II

Is
r » were prepared and thereafter the cotnplainani was rcfciTcd to<■

i

. V

I'• I •

the doctor for his inedieal examination, who was examined by
! i.i I

t

the doihor and his medico-legal ccrtil'icaic was prepared, The. f

dead bodies were sent to the doctor and the doctor conduclcd

•iulo|)sy no tlie dead bodie.s. 'I'he investigating t)fi'icer after 

receiving copy of the I'.i.k visited the spot, but the spt)t
\

*

proceetlings could not be conducted as by ‘ then, the
I

;I

complainant was not available. It was on the itext date i.e.■ I
I

1t

03.6.2017 when the site plan was prepared on the poinlation of
k

nplainanl. During spot inspection the investigatingilie CO;
;

otl'iccr ;ollcclcd bhtot! stained earth from the respective places 

of the decea.'ied aiiJ 21 empties of 7.62 btee lying scattered, •

(

i

tiom the places of the aeeu.sed. It is pertinent to mention llutt

i»n ihc t;;iinc d;jy, (wo oul ul'lhc acciisud who rcceivuil (Ire unn\
I

(

■ ii \

$
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injuries, who were shilled lo ihe same hospilul, where oul of
f

ihe injured aeeosed Mtiliibulluli reporieil the niuller in ivspeel 

j of the iiijories caused lo him and to his co-uceused Sikundar, 

Hoih Ihe injured were examined hy ihe doeloi' and iheir 

tnedicn-lcgal eeriincaies were prepared. The reporl made by 

Ihe aeeiised Mohibullah was ineoqmraied in T.l.K No.iy?, 

where Nadir, Sharilullali son of Mumrai/., i)il Jan son of 

Shurifullah aiu! Abbas son of Nadir were charged for ilie 

injuries caused. Ii is inicresling lo nolc lhal ihe copy of l-.I.K 

No.19? was also received by ihe invcsiigating oUieer, wlio 

was prusem on ihc spot in conncelion wiili ihe iiivcsiigaiion of 

case l-'.I.K No.l96. During spot indpeclioti in case T.I.K 

No. 197. ilic invcsiigaling officer eolleclcd 15 empties of 7.62 

btrre from ihi: places assigned lo ihc accu.scd and al.so eollecicrl 

blood .siained earth from ihc places, where ihe injured aflet 

receiving fire arm injuries, fell down. On one hand ihe injured/ 

complainam of case l-.I.K No.197 was uikcii inlo cusiody 

along with injured Sikandar in ihc hospiial whereas, 

complainam of case l-M.R No.l96 was also arrc.sied in ca.se 

l-'.I.K Nol97. Ii is pcrlineni to mcniion lhal on ihc day of 

ineideni i.e. on 02.6.2017 ihe accused/ appcilaiii Tauscef. who 

ing in police deparlmcni allaehcd with Komb Disposal 

Squad, was arrested find was confined in quancr guard of ihc 

Toliee l.ines. 'Ihe record furiher tells lhal on 03.6.2017 ihc
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I

ollicicil Kiilaslinikov belonging (u ibe accused Tuuseef was

luken 'Dili I'rum his box by one Shcr Nawaz Khan 'ASl and the 

juinc 'vus luiulcd over in the inchatgc UDS wlio deposited the
I

Name in ilu; Koih and was luiniicd over to llic investigating
I

I

tltieei on !4.(>,2ti 17, It is iiiteresiing to note that investigatingt

olliccr ■adtlrcsscil an applicatiun to the Oitcclur (iencial

I'oren.iic Science i.aboraiiiry on 14.6,?,0I7, asking an opinionI

5

regarding the recovered weapon and the eolleeied etnpiies, butI

f_

ilte same were received to the laboratory on 06.7.2UI7. 'I'lic

t

laboratory report was received where out of 21 empties, 11
]

were shown to have bceit lired iVom the recovered weapon,«

i 1 \h' whereas the reinuining were disclosed to have been I'lred fromI
1 >1 *

dilVerent weapons. All the aecust^d except the accused 

Sikandur, us he died during trial, ul'lbr their arrest faced the
i

iriul and on conclusion of the trial, they were convicted and
' 1

scnicttccd, Iccling tiggricvcd the instant criminal appeal.
I

True that in the ittcidcnl two persons lost their7.
t

f lives iind (he complainant gut injured, but equally inie lliul

from the other side loo, two received fire tirrn injuries on the
!■

\vital parts of their bodies and in such cvoniualiiy, it is essential; *

lor this (.'tiurl to see asio whether the incident occurred in the
i:
I:

manner cukI at the staled time and us to whether both theI : mode.
;

I ' sides < utnc forward with the whole truth. True that the learnedt

trial C.ourl dealt wi l|h the matter eoinprehcnsivcly and that after

I

\

;
#

t
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ul'ils judicial mind conviclcd the accused charijo]. 

bill il ik equally irue lhal this bcin^ die Court of appeal is under 

ihc boimdcncd duly lo revisit the record of thu case and to ro- 

upprerialc llic already apprccialcd evidence, so 

* nusca-rianc of justice could be avoided. As the incideni 

occuried in IVont ol'llte liousc of the convicL'appellaiils, where

\

;

i

%r

that

I ■

they 100 yol seriously injured, so the atlendini; eireonisiances 

of tin; present ease has increased both, 

oblij-aiion of this Court lo go deep to the roots of the 

prosecution’s ease, so that miseatriuge of justice could be

i 4^' the anxiety and

\

(
i avoided.

t

i

'I'he learned trial Court while handing down the
«

impugned judgment dealt with the matter comprehensively and 

that il was mostly, the place of incident, llic motive and the 

injuries caused to the complainant which persuaded it to 

convict, but at the same lime little allcnliun was paid to the 

injuries caused lu two of the aeeused/appellanls and llie 

attending circumstances of the present ease, in order to gain 

clarity, we deem il essential to scan through the record once 

again; ami to dig out as lo whether the approach of ihe Icarncil 

trial Court was correct; and that the finding rendered down was 

lordanee with lavt and (inds support from the evidence on

K.
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In iirdtT ID cuinprchctul ihc eircumsliiiiccs of llic
»

wi' lIccMi il csscniial lu i>,o lIuDiiyh lla- iiilcr-.scc;i VC.

roluiinnslnp hclwccn llic parlies. Il is on record lliui Iwo niecesI

ul' ihc cuinplainani, who happened lu he ihc sisti^s of one of
%

I the liecviised, were married in ilie house of ihc

e«)iivii lyapp.'ll.im.s i.e. one Shain.shuiki liihi v/as married lo dieI

»
i

e«»nviii/ appellanl raii.scer ^^hcrcas annllier lo liis hrollicr in

die .saiiie hoii.se. Il i.s ihc case of ihc pioscciilion ihai owiny lo

strain relalionship belwcen Taiisccf and his wife, the

compljinani parly was compelled lo go and elTcci a
%

coinproinisc lx;iwccn ihc spou.scs and dial on rcacliing lo die

i < ' place of incidenl ihe tragedy oceurred, where die deceased lo.slI 1

■ -! I
I I

ihcir lives and ihc complainant goi injured. As in ihc samet 1,
i I :i

. : incident iwo from ihc accused side received serious injuries on 

Ihc niosl vital pans of ihcir bodies,* so du: question which

>1 :.
s

I \
j f

needs dcicrminalion ai ihc earliest is. as lo whai were ihc- 1 ^
i '> .

actual circunisiances which led boih die sides lo the use of

.:r
lelhal weapons and dial in wlial (ashion ihc incidenl occurred.

\Vc ai this jnnclurc arc nol in u hap|)y mood lo hold lhai some
I

of ihc accused were noi prcscni on die spoi, as seal of injuries

on die convict/ appcllanis is a circiimsiancc which Iclis dial
I

dicy were picscnl on ihc spot al ihc lime of incidenl, but whal
;

concerns us, is thai whi^i proinpied die parties lo lire on each 

other V hich pul both Ihc sides in iroublc.
f . \
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hi. 'I'd bi;yin wiili, uv wduM like In j^n llirnuyh tlic 

suileinctii o)'ilic complaiiiaiii wlu) appeared belbre llic trialI

(.'null iiN l'\V-6. Tlu: coiliplainunl staled that nn llie dav of

iticidcitl lie alncig wiili deceased lel'l iheir house In ihc
‘i

village 1)1’ tin; licensed to crieci a cuinprniiiise between the 

accused 'raiisccC and his wil'e, as the cotivicb appellant
%

lauscci had eonlraeled sccniui inarriagc vvhiirh Uirned In he
t

I
the basis nrsirained rclaiinnship between the spouses; that/

ionii lliey reached near the hnuse nf the accused, all the

lecused duly armed, stalled firing at them whiclt led to the\

Jcalli of Ihc deceased and injury in the complainanl; lliat 

after receiving fire arm injury, he and the dead bodies were 

lying on the ground and lltai it was alter rlO minutes of the 

incident that cuts were arranged, the deceased were shilled

\

H j--
n :ili M

I

i*
. I

IJi and on avuilabifiiy of l!)aisun/pick-up, die dead bodies and
Irr ! ,

IK’'i *
ihc eoMiplainani were shifted to the* hospital, where theLf !f-i

.'i matter was reported. It is interesting to note that the■ MiJj I i
taiinplainanl, jighl from the beginning till the end,I

t: ■

inuiniained .silence regartling llie injuries caused to the

accused and while reporting the inallcr, he suppressed this; \

material as[)eei of the ease, l-'rom the spot 2 I em|)lics of 7.02
I
I

bore were eollceted from the places of convieis/appellanis

and blood stained earth from places of the deceased, but also

in the eoiuuer case i.c.| IM.K No.197, 15 empties were
\

s
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volk’Clvtl I'rom llic places assigned lo llu: complaiiiaiil aiid
4

ilic (Icccjised and blood siained carlli I'rinii ilic places of (he

itijurcd. '<lucb indicates that if on one hand two persons lost \I

their lives and the entnplainant received injuries, then on the

other two accused also received serious injuries on their\

bodi:s. In order to subslanliutc this particulur aspect of the -
%

t

ease. \vt went ihrougli the siateinenl nf llie itivesligaling

«
olVieer. 'I'he invesligaiitig olTieer was exatnined as l’W-8,

I

who stah;c.l that alter receiving copy of the I'M.H he visited

the spot, hut coold not prepare the site plan as the

ctiinpluinanl was not available; tlial on the very next day onI \

I
the uvailabilily oflhc conipluinunt he prepared si(c plan andI %

I

criccicd the recoveries from the spot. This witness furtherI

eonllrms that on the same day he also prepared the site plan ,t ►
' I

1*^ t
1. : I

1 in case l-.l.R No,197 and that recoveries were also cITccicd1

and in that rcSpccl the recovery memos were prepared. ’I'he■ hr, - is.S

investigating olTiccr was catcgoric’in holding that both theI I

cases are the cross-eases. I'he invesligiiling ofl'ieer wasV • $

examined on material aspects of the case, more particularlyt
t \I

f

the arrival tif the complainant party to the spot and their 

active participation in firing. I'he investigating oflker

I

admitted that the complainant side came to the spot duly

I

armed and tluK from their llring two of the appellants
■ ■:!

received .ierious injuries. The investigating olTiecr alsoI

t
» •

f
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k t %-bs ‘ ■ I
\
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- nKniioncd in ihc siic plan ihc respective places of the \
I !t

injiir.-d/ iii)petlariis, I'rDm-wherc hltKxl sliiincci carili wasI

collccicd livcii diiriny spot iiispcciicm the invcsiigaiiny
I

ulVicvr policed build marks on ihc walls of ihc Dailak of .
t

accused 'raiisccl'. It is itilcresiinji Id mile lhal when ilie

cuinplainant was cross-examined lie iiilroduced another>
\I

story by disclosing lhai, he was told that when llie accused
(

1%
eommii4;(l the olTencc. they tcl\ llic spot and alter covering

a dittanee of dt) niinules, readied Kliurohu, wheie his‘ .► '* \
)

neptiews were already present duly armed, fired at them and

that it. was iVom their lire-shols, the ennviets/ appellants

received lire arm injuries, lie I'urihcr disclo.sed that none o!'s

the iippellanis received injuries on the spot and that ilicy

i(
never lired at the aceii.scd party, If we admit to what the

eom|iiainunt staled regarding the oecurrenee at Kharobai'

1\ I I

ilicn, it is for the complainant to convince, lhal whoI %

1

informed his •nephews regarding the occurrence and the\! ■ I \

decamping of Ihc appellants towards Khuroha. It is of prime
i I

importance to note that no site planiTcgarding the incident at\
I

Kharoba v/as prepared and even the investigating ofl'iccr did
I-

not \isil the place, where ullegeilly the aceu.sed/ iipi’elhmls

received fire arm injuries. When the investigating ofliecr

was asked regariitng this particular aspect of the case, het

calc|:nrically denied any incident to have occurred at

*

%
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»• ; KliatDba. When such is ihc slate ol’alTairs, we iurk no doubt

nd in lioldin^; ilial the complainant has concealed thein m\\
. t

real lacts. The conscious aiienipi of the complainant to
t

iiilroduec another sKiry regarding the injuries caused to the

appellants, clearly tells tiiai the incident did not occur in the
I

1

mode and manner as disclosed by the coinpluinant. 'The 

'' '^scribe who was examined as PW-4 slated that on the day of \ 

incident he along with police constables wu.s op (iashi and 

alter receiving information regarding the arrival of the dead 

bodies to the hospiiiil, he reached to the hospital, where the - 

complainam reported iltc matter; that after preparation of the

I

»
k \

%
t

I

I

♦
i

injury-sheet and inquest rc}>orl. the complainant was sent to
f

the doctor for his medical examination and the dead bodiesI

for |iosl mortem examination; that soon thereafter thei %
I

injured/ appellants were brought to the hospital where the
kI

convict/ aijpcllani Mohib Ullah reported the matter which 

was taken in shape of murasilu. During cross-examination 

he admillciJ both the cases as cross eases. The injured were

iilrf ^,
if •U

tV »
«
!

r
• *

examined by the doctor, their medico-legal ceriillcaies were
I

t-i *I prepared, the doctor mentioned ihciduraiion of injuries on
r

4 4\* i ‘ llic bodies of both the injured from 2 to 3 hours, and whenL
*

this lime is taken in juxtaposition with the lime ofh' {

* t occurrence, it confirms that the injured received the injuries
\

ill the lime given by the complainant in case I'lK No. 196.
I ,
i
1
i

*
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t
1
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II. Wc arc U) dcicrminc lhai which of ihc parlies is

t •

c 5 t rcsptnsiblc and which noi, and in order lo determine the■3

■ , i
t. ^

respi nsibililics of the parlies eopieerncd, wc deem it
I

esscfilial lo re-visil the motive mid ihe purpose of visilin^ 

die place of incitlenl by the complainant and the deceased.

1

r :

\

■flic record tells thal all the three left their house to iiiediuicr
I

1
between the spouses us their relation hud turned bad and

when the siaiemcnl of the complainant is taken into

consideration, there loo, he disclosed « tliai the

conviel/dppellanl 'I'ausecriiad entered into second marriage

which turned lo be the basis of strained relatiunship between

the spou.v.-s, so they visited the place to settle the

diffcieiiees. lJul the record docs not support the stance ol'tlic

eomplaiiiani. If the eomplainani and others had an inicniion

to bring the spouses at ease, then in.stcad of leaving their

house a little earlier from breaking the la-si, they would have -

cither wailed to break their fast or would have gone much

curlier to the house of fauseef lo negotiate, but the hasty 

%
leaving of their house confirms their inicniion and it 

because of such a haste that the unwanted incident occurred. 

The complainant admitted in his Court sialeincnl that prior 

to leaving ilfcir house they did not inform ’fauseef and his 

(amily o! llieir arrival lo their house, for the purpose, hut 

when tliey reached lo the place ul‘incident they were fired

I
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ai. Tills is slill astonishing ihai when convict/ appellant
4
i

Tauseef and his laniily were not informed regarding their

t'
I ■ k .11i ■ T

I-;

\t arrivil. then how on reaching to the spot they were fired at, 

as h/ that lime neither an allercalion hud taken place 

between the parties nor liie parties sal to settle llic
I
I

differeiiees. If the motive is itie one wliieh has been given by

the compiairiani then, the incident did not occur in the\
)c. manner given by the complainant, but what we cun assess✓

r from the unending circumstances of llic present ease, is that,t

(
t

ilial the parlies went in allercalion, the silutilion went from
I %

bud la wsnsc and the cuinplainani side who was duly armed 

started firing and as u result the accused party resorted to 

filing as 'veil. II' the intention was to negotiate then the 

comf'lainant would have visited the spot uniirined. but the •

V

collection of empties from the places of the coinpliiinaniX

party is another circumstance wliieli tells that theA %
I

complainant side visited the spot with the sole purpose toi..]'u

1= kill, liven the bullet marks on the walls of (he Daituk of the

’1; t >
ctinviei/ appellant Tauseef is another circuinsiancc which4 \SrI. J

/!’ ■ 1 clarify the aclive involvement of the complainant and'V;. 1
1 I

1 * II *

deceased in firing us well, fhe sear of injuries on body oft-yf ;• 'I I II :; i . i I1 '
»t the convicl/appcilanls confirms that these were not self .(•r. I.

I • \ >
i-'; *ill Heeled, Kighi from Ihc beginning till ihc end ihc•n '•.

compluinam struggled hard to imikc believe that it was the•t , »
t
1

I

I
i'
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t
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\
accused parly who llrcd ai ihcm and they never involved in

•! ihc episode and lhal no firing was made from iheir side. Tlie

complainant was blowing hoi and cold in the same brcalh, asI
1 •

on 01 c hand he denies the incident (u have occurred in (he
■

cr as disclosed by the invcsligaling olTicer, whereas onmanr
I >

the ether, he adniiitcd the injuries on (he bodies of the

V convicl/ appellants, but al the hands of his nephews, away

from ihe place of incident, but the recoveries of emptiesi

\
from the places assigned to them and the blood stained earthI

I from (he places of ihc injured/ uppcllunts confirm (heir\

« participation in llic incident, and a eircuinsttmcc which 

cannot be ignored. I'roin tlie attending circumstances of the

b

I

(
present ease, this Court is linn in its belief lhal both theI

sides suppressed tlie real facts and consciously oiicmplcd to

crcuii; an atmosphere of uncertainly.«

k 12. It was argued from the complainant's side lliai

Vthe injuries received by the convict/ appellants cannot be taken1

in favour of the defence as in such cvcniiialily, it was the}

fl:; obligation of the defence to lake a pica from the veryi. 1

1

■V' 1 I
I «fj ^ I ‘ beginning, which it did not and lhal when a plea is not takenr. 4
I %

k t the Court by itself cannot appreciate lhal aspect of the case.
«>t ir

We ate not convinced with what ihd learned counsel for the
» S

I1
1 i complainant submitted, as the circumstances of the present 

ease by itself arc sulTicicnt to tell that it was the complainant

■t !•
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sick- wlio iiuracicil lo llic duly anncil iind ihol i( wus llicir 

ihis iiUciilion which led lo die Uayedy. so in such m'eiiluulily 

die possihiliiy euimol be excluded dial i( was ihc ediiiplainant 

side, who went ajsgrcssor. dial loo. by ihe liinc wlicn die I'ast 

was yel Ui be broken.^ In ease dlled "Ahtittr Kahim F.v. ihf 

^{jHc (2021 YLH Nole 139). ii has been held lhat:

f .

I1

t

I

r

I*
t
f.

} • Vt
>I; “Th« factum of suppression of real facts of 

Ihe appellant by both the sitles, are the
t

drcumsiances suniiesling the act oj firing by 

the appellant to liaee been comniilled in

I
I

.IC

\

exercise of his defence, ■.the benefit of which

can be extended la him irrespective of the

(ai l lhat he did not specijicully take tbiii plea
$

during trial. Heliance is placed on case tilled
f

"Chiduni t'aree.d v. The State" (2009 SCMH 

929). wherein it has been held that:

1

I

\
\
«
%
;

«\

/
"The appellant did not raise this

plea during trial either in his
I\t stufeinent under .section .142,

Cr.H.C. or at the time when the%

prosecution witnesses werev\
subjected to cross-examination.I»

I

\There is no bar to raise streh plea 

despite having not taken Ihe said

■■• 1

I

ijl I
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. V* plea spedfually duriiip Iriiil, unJI
i•. 'AK

the court cun infer the same from 

the evidence led durinp trial, if the 

same is tenable. Uun’cver, to justify 

such an inference, in favour of the

i

\
I

1 accused fvho stands convicted on ac- murder chart;e and .sentenced to\ ‘

t
t'

death, his conduct during the

occurrence .should fall ndthin the
I

parameters of private defence, as%

codified in the Pakistan l*enal
i

Code. ft tr *

13. 1 lie euiiiululivc ciTeci nf wliiu Ims l^cri dijeu.s.-.cl ‘ 

abovi; leads ihis Court nowhere, but to hold ihui there
I

angrcssioii on part of tlic coinpluiniini and that the appcllanis
$

were to nauliule. As llie amiplainBrii side exceeded the liinii.s 

and the aieused leali/.cd j tlueai to their lives, so m that 

e>ctii.utliiy one siilc received serous itijurie.s. whereas the 

other got two dear) and one injured. 'I‘tiie that casualties (rom 

one side are higher than liie other, but it is equally laie that ' 

the casualties which should he the dctcnniniiig 

factor, riilhcr this is the attitude of the parlies wliieh must l>c 

taken into consideration and is.the conviets/appeliunis too 

received .sraious injuries on the most viiuVpan.s of their bodies '

\ wusI
I

I !1

I

»

t
t

these arc not \

1
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I
I

j ■ J

«

I

Ii 1-

t4 '
attesteu

i
Y

J High ( o*!^. 
Haw p u .xir.

!



iI

I
7^1

I »! Ii

»r • ;
i * I

cimiiol exclude Ihc possibiiily lluil llu:y jusl reluliiiled lo 

save iheii' lives. When die iwo versions regarding ihc same 

incidenl eoines with the iwistcd laels, llicn eourls are lo decide 

die g:niiinencss and the same is possilile only and only wlien 

Ihe aueiKiing ciicumsiances of a pailiciilar ease are luken iiiio 

considcraiitm. while applying ihc lesi ihis Court wiihoiit 

tiesilaiiim liolds dial dif coinplainam si<le was die aggressor 

As the corriplainunt in liis 

uccil new siory and also could nol explain the 

cifcunisluiices which led lo die incidenl. so in such evenuialily, 

it is for this Courl to determine die .satiie. If we accept fot u 

while dull die pur|X)sc wa.s to reconcile die .spouses dien 

failed lo understand that hoW the accused came to know 

regUMhng ihcir appioaeli to the place ofineidenl and ihul wh> 

iniluad ufiulkiiig lo cacli other, (iriiig was mode ai once, which
4

rcsullnJ into the dcalh of the deceased and injuries lo ihc
f

cocnploinani. In ihis particular issue two most impuriuni 

wilne»ses ate die nieces of die complainuni, and sisieis ol 

ol ih< deceased, wlio were married in die house. None of die 

ladie> were produced holiire the invesligaling oflieei and 

befon,; ihe learned irial Court lo eonlinn the stance of die 

complainaiii. Tliis is surprising ihui complainant in liis Court 

stalenicnl suited, dial die sisters uf die deceased altrueied lo die 

spol «)on al\cr the incidenl. bui the invesligaling oniccr

.so wo
I
I

\
!

1
I

any

It court siaicnumi
I
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V'‘ li !' remained .silcni on that particular clspeet of the ease. If thet.

I

li'ugcdy occurred in the mode, mnnner and at the slated lime.
I

I.1 that luu, owing tu tlie strained relutionsliip between the» t''

S|H>ii:ics. (lien in sncli eventiialily, the wile of the accused/
• 1»

ap)>e!tanl 'rauseef would have ileposcd against her husband,•;

with whom she v/as nut enjoying good rclaliotis, but neither 

she appeared nor site was cxaniincd which in Hict can be 

inteiprcicd in no other nianncr, but that .she was not ready to

I
j I
/

1 \
in the false claim of ilic cunifilainunt. This is surprising\ suppk

I
espil'j the fact that real brother of Msi. Shatnshada hibithat

.illcd in the ineidenl, liut till dale, both the .sisters arewas
t

living, a happy life in ilie house ofappellums, which further

negates the stance oftlie complainant, as in the incident ntotivc

\ WU.S die m:i.si essential elcincnb ami for the same the material

vsitncsses were the sisters of the deceased, hut Itieii non-

prodiiflion can be taken only unci only aguinsi the eompiuiitunt
\'5 t

and hifercncu cun be drawn uitder Article 1(g) of Oanmni'C-'4 «
' I ;

I
ShuK<idut Order, In ihi^ rc)>;ird, wlNdoni could also be

I
I
I dciivi.Hl from the judgment rendered by the Apex Court in ease

tilled •‘Lai Khnn Kr '//>«> Stale" (1006 SCMH IH46) in which

it was helii that:
I i

X
"The proscculioit is eerfaiiily not reifiiireJ

.! «
III produce a number of tviliiesses as the*. I(

{
tfuality and run the i/uiiiilily of the evidence
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is the rule hut iwn’^nulueUun of most

witnesses of

.occurrence, would stroiif’ly lead in

: I, \
v'-'i'l 
,«i;,;.

N i ?

f
i

natural and material

a/I
I

inference of prosecitloriiil niisconducl
I

which would mil only he considered a

source of undue advonUif’e Jor possession 

hut also an act of suppression^of nioteriul 

facts causing prejudice to the accused. The

\

' ')ii

!
N act oj withholding of mo.sl nalurul and a*

maierial witness of the occurrence would%
t

create an impression that the witness if 

would have been brought into witness-ho.\-.
r

he miffhl not have supported the••*.
prosecution and in such eventuality theI

I

I prosecution must not be in a position to

avoid the conseifucnce."

The (;onvict/a[)p«lljni lausccf iidtniiicdl)
4

serving in ihc police dcpuiimcnt. uuuehed wiili Uonib Disposal 
$

S4|i«<l during the days olTncidciU. The retold tells thui on the 

day or tiiculeiii, he was urivsied and put in quarter guard us lie 

wio elurgoJ in ilie insiaiii case, I his is inleresiing to note tlwii 

on 03 {).2U17. his olTicial rille was taken ini.i possession fioin 

his oflieiu! box, lying in police lines and the same was handed 

over lu tin: investigating ulTiecr on I4,6.1’0I7, ') his is lor the

\y\ . was*
»
«
\

I

/

;

%

I
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prusccuiion lo.explain ihat huw, wlien and wherefrom ihc

convioi/ appellant rtiusecf was arresipd and ihal who urrcsiod
I

him and vyho put him in the quarter-guard. I'hc investigating 

olVicer was asked regarding this ptirticiilar aspect ol'thc ease, 

but he ton cnuld not explain lliat wlu) and I'roiii wtjcrc tl»c 

appellant was anested. This is further surpt-i.iiing that record is 

silent that who took the oflicial rille in possession from 

possession ol the convict/ appellant I'auscef and who pul it 

into dte box belonging to tlic accused, lying in the Poliix 

l.incs, but no evidence has been eulleeled by the invcsiigaiing 

in iliul respect. The investigating ofllccr mentioned 

Shcr 'lawa/ Khan, ASI that it was he who handed over the

t

I
r
4

I
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I
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V• »
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t

I«
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I

f
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:
olTieo, one

k

t

wea[>;n lo Noor Kamal, but neither the said Nuor Kaiiiul
»

recorded statement ol Sliei Nawaz ASI, incltarge Hoinll 

DisiHrsal Si.jiiad, nor the investigating trlTicer recorded his 

siaienicnt under section 161 Cr.KC. When the witnesses 

uletii legiifding the arrest and lecoveiy and when the wiines.ses 

could not explain that whercrroni the accused/ u[)pelliin( 

fauK'td' win iirresied. thert in such eventuality, this piece of 

evidence cannot be taken into considermion until corroborated.

*•*,

t are

t y
l
«

I

\ I Ihc iiivcMigaiing oflicer took the Kala.shnikr.v into his
:

l>osses>Kin on U.ti'JUl? and on that very dale an application 

was addicsted to the Director (icncral l■'o{Cl)sic Science 

Laboratory, but surprisingly the weapon along with ilic
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V;«
;♦• rccovlircd cinpiies wore rcccivud lo ilie laboraior)' on 

06.7.21)17. aflcp u cunsidciabic delay dI' nuiru ihun one inomh.

i
{ li t■* I

K' U 11I
r*

i \
. ■ •:

On one liand ihc witness adniUs lhai the recovered4
r. *■ I\'
Lit1^1^. Kalusluiikov was nol sealed by ihe invcsligatin(j olTicer and by 

ihe police ol'lieial who look Ihe same from ihc box, whereas «in 

the Ollier ihe collccled empties and the weii(ion wore received 

10 ihe laboialory after a considerable delay of more than one 

inonlh. In this icsiKCt neither ihe iiivesli^aling ofliecr 

cxuiniticd Muharrir of ihe concerned police slalion nor the 

ollicial who look ihe same lo the I'orcnsic Science l.aboraiory.

When ihe most relevant wiine.ssc.s have nol been produced then
*
I

i evenlualily ihis Conn lurks no doubt in mind ihai the

j

f.
f1 « (

^hi i-
/ h'

S

I
*r

j
I

\;

in siJi;«
t pruseiulion failed lo prove safe cu.sioily of ihe coliecicd

s and lecovered weapon. When stieh is ihc suilc ofetti[>ii(

allair.'i, ihii Couil is nol in a happy mood lo lake itild 

coiisidcraiion ihe laboratory 

eonvicls/apjHtllaiiLs,

tepon, against ibe

\

A.s ihe unlurliiJiale Iticidcnl occuned, bectui.se of 

the alleged strained iclaiion bciween die spouses and the 

purpose of vj.siting ihe place of die accused was id bridge the
I

dilfcrcnccs between the two. bui neither Msi ShumshaJa hibi

10

\
\

I

»I

•I ;
i

«
I was ouniiiied by the invcsiigaiiiig plVicer nor onolher .sister of 

die dercase-J who is murtied in the house. Che investigating 

oliicer could nol collect independent evidence in that respeel? •
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und us sucli. the motive advunced by the cumpluinani could not\
\ I I

I

be cstublisKcd on record. 'Iriic ihiil absciici: or weakness of«
I.« .

Jk motive liiirdly f>tuys u role to dislodge the prosecution caset

provided, It inspires coniidenee, biil'iii tlie ease in hand as'•A ■I

t
i

putpote wse; to bridge the iliffercnces Jtciwecn the spouses and
'4>i 1 • I

that it was because of this reason that llie deceased lost their 

lives, so it v/as essential for the prosecution to prove the same.

I 1 .

.1 '

I

hut it did not, which lius damaged the pio.seculion's case»
\

Cy beyond repair. In ease titled “Muhnniniiiil Ilyas vs hhfua

iilia.s Munishi mnl iXhcrs" (2022 YLH 1020). it was held
c-

that:
5

I

“So fur as mulive is aniccrneil. Tliouf^h

fhe prosecution is noi under lepul
k

r
obiipafion lo sel up a niolive. Ordinarily

«

the absence or weaknesses uj motive in
<

murder case cannot be considered to

justify the acifuiiial. Ji is well settled that

once a motive, is set, up It is imperulive for\

the prostK'utiyn (o pvovc the Oft
i

failure whereof adverse liifereiice can be\
\

$
dawn oKulnsl the prosecution. Reference

f;
(s made to the cases of Mohammad Khan

I

f. y.akir Hussain I'U) IV9S SC SW andI

Hakim All V. The Slate 1971 .SCMR 4.U. "
«
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17. 'Hic cumulcilivc cried of what ha.s Ikcri iiiaicci'f f.:k* 1

ii obovc, leads this5 coun nowhere, but to hold that the 

projicculion failed to bring hoine guilt against the appellants

* *
I f'iI V»«its

11 and the impugttcd judgment is sulVcring from iiihcrcjii delects

and is lacking reasons, which culls fpr inlcf rerencc. Ilic instant
I

eriniinul appeal is allowed, the impugned Judgment is set

, t

aside, and the convict appellants are acquitted of the charges. 

They Ih; iclca.scd fonhwith. if not rc(|uircc) to be detained in 

conncciion wilh uny oiUcr criminal ease.
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IX. A.s ilie criminal appeal tigainst 

iillov/cd and the impugned judgment i.s set aside, so the 

cunneeled Crimiiml Kevision Petition No.47-H of 2022 has 

lust is cflieacy which is dismis.sed as sueh. These are the
I

delai ed reasons (dr our short order of even ilaie.

eonviciion is
■i

i :

K
k •
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ol'.!c|);iiliiiciil;il ii|'|kiiI. pid'crtcd !)>• Ki-ComMuIiIc 
Miiliiim'tHiul Nnwnz N(i.62'> of Disliicl I’nliCu wlicidii lu: lias praycil I'nf 'ailiiiu aside

the order of mnjor piiiisliimail of "Dismissal j'nim survii-e'’. iiiipnae'l "P‘"' I''"’ 

vide prj No.KMd tlalid I5.ff‘;.2()22 (or emniuillinp, :he (i.llowiiiH inistmidueC-

» 'lliol the iipi)ellaiil was ilireclly ehainal in case
JOrBaa/Jd i'tC f>S Tajou and atrcslo<l by *(110 I’nlico of I'S Taimi. rrisirict l.akki

Mnt'wmliincrcimcel’lalion of'HRA vide DDieporl No. 102 dated 23.6.2017 I'olicc I.mes
, *<r ' II ■ Bimnu, Ills'pay was Stopped [0 this oll'cci.

1
This (inlei' ivill dispiisc1

■, • A' • »a’-
i'y % (IlMHI

t

I'IK N!(k1V6 Jnicii 02.06.2017 u/s.♦ « I

t
i. (I«

I»
„1 ,

h.3
y: i ,*• ; \ rr‘ Conimoius, service vceoid and eiuitiiry papers
t:| .. liiiL. V i ': Vvide ills om<c;ieUerNo.l6^j/SRC. dated 27.04.2023 and perused in detail; The DI'O llaniiii lias 

l&t ^repavied ihfti cKtircC 'i.hcct'8iid‘stntcmciii'of jillcgntions wire i3.su«<i' lo the oppcllanl and .DSP

y Nyaa appoint^ OS Enquiry ■Orfic|:r..Tiic D.O'Conducied inquiry niollic nllc(jnliciis.
j.', ''and suljniiuc'd findlnpj.'wheleiii the E.O conciuded (iiat llie appellant lins been sctileuccd for 2S 

years the ASJ-IIl ^dode ^Court Lakhi Marwat vide DD No.47 dated 07.00.2032 Police Lines 

paun.i; Thcn^forc, die DPO Dnmui irwardcd lihn major lainisliinciil of "dismissal from .service 
vidj op No.i044 dated 15.09.2022.

t
received from DI’O Ihinmiwere
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*

»9 Tlionpiieliam was hcaid in person in Orderly llooirt held in RP(1> Ofticc Dnnnu 
6,2023.1'lis enquiry file and other comicelcd papers were nimked lo DSP/LcBnl Daiinu for 

diswisicin. On 03,07,2023 after ihoiouph discussion with pSPd-eynl nimmi. the plea [ml 
tbr'.vaded by nppe lain in his appeal was not foimd convincini],

, ' Therefctii, I.'Qnsim A|i 14lion, PSP, Regional Police Officer. jJanmi Pepion
! ; t ; I I

Daiiii'j, ill exrrciS'J of he powers vesled in inci under Kliybcr PnkhUinklnva Police Rules, 1075 * 
{.'iir'.ejidcd in '2014| ic'i ;by regret his a ipea! and endorse the piinishmeiii nwcjided in him In Di’it , 

' Rniirliiylilo 4** Np. 1(14 dated 15,1)9.2022, ■-■■■■■ i.'- ' :
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f

V

\ uiujiji
» iKfcl'v itaw*! ID dispi>»c ol' Kt-viMoi* I’lMhhhi uiulci Kulc I I-A of Kl\>bcr 

l';»VI«unkln%D 'mJ»cc|huIc-I‘»75 (nnuiKkd 2014) submiUvil by IvvKC Muhanunml Nnwn/, No. 62'>. Hv:
I l«l^

Apphcam wiw aw/ariW major pvuiishtucnl of Dismissal l-'rom Service by l>l’< > Maiuiu vide Oil No

I'lU No. lOf). diilcd (r2.Ob.2iil’? U'Tdajcd 15.09.!'.n22 on the allcgaiioMS Ihm he wtis direeily charged ii> ease 

302/324/.14 ll'C I'S Tujuri and micalcd by ihc 1‘oliec ol l’S Taiori afler eaiicellatinn ol'imA vide 1)1) rcr< rf 

No..1()2. dmed 2;I.0<'>.2017 1‘olicc l.incs. Ilannu. During ihc enquiry, ihe li.O concluded thni the appelism

has been scnicrteod Ihr 25 years by ihc ASJ*11I Model Criminal Trial (.’ovirl liikki Marwai vide Ld' ^'o. 47;

deled 07,09,’.10122 Police l.incs, Dsjuiu.
However, ihe judgniciil i)f ASJ-Ill MCTC [.akki Murwai w;t.s scl u.sidc and ihc Appclianv vvd'l

:‘ci)i(iiicd of ihc chaigc.s and was released vide jiidginciil dated 08.03.2023 by l’c.sliawar High Luun .3! .ich. 
«

IJanhii
•i nic first Appcllalc Aulhnriiy i.c. RPO Bannu rejected his Inslanl Appeal vide Order lindsi: No 

2082/i;C.daxd 04.0l2023.
I

heard in person, l iu-Meeting orAppcIlaie Uotird was held on 0K.0X.2024 wherein pclilioncr

pcii\ioner (^cnlcndwi thal Iht: l-’IR wa.s

The ]K;litioiu:r was licorrl in person. ITic Hoard hy laking leiiieni view decided Oul his reviMom

was

frivolous and Ihui I'llC Hnnnu Heneh acqoiiicd me.

petition is licicby accepted by modifyinE his major punishineol of dismissal from service Inin minor 

punishmcm of stopiuge of one incrcmciU wilhoul ciimiihnivc cffeci. He is rciii.sliited into .service wlrh 

iinnVetliaic cITiiel. ’Die absence period iind ihe intervening period to be Irenied us leave wohotii p-.n

Sd/-
AW.M. khan, I'.SI* 

Addiiioiial Inspeelor (jcncr.il nri’nlice. 
I KJrs. Klivher I’likhlunklnvii. I’csluiwaf.

I

12. ' - .'2(124,No. s/ 2^^^' dated Peshawar, Ihe

if tin; above i.s forwarded lo the:

cc Orficcr. llunnu. One Service Roll along vviili One I'liiiii Mis.siil (lOb l’ai'.e:.i 

lumcd i’(.' receivctl vide yoor oHiee Memo: No. IViWId . iliirril Ifi.l0,/.0.. ’

Copy 

Ucgirimil Pul 

if the above 

fciutncd hefc'wiih foi yoiif oMiee leeord 

|)isliit;i PolU;.; OUkcf. Iliiiiiui.

i
I

1

2%

AKi/Ugul. KliylHit I’akliliinkhwii. IVshiiwjii.

PA lu Add!: Kll’/HOrs; Khyhet I’aktilmikliwa. IV-duiwar 

PA to DKl/HDrs: Kliylier PiilJiiiiMkliw!i. IVsIi.
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