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ket



mailto:fazal5hahmohmand@gmail.com

S

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

12(2) R/w 151 CPC

Petition No:- __| GL%&,; 2024 -
In
Service Appeal No 1900/2022

Shah Hussain, Assistant Accountant District Accounts Office, Khyber.
......................... Petitioner

VERSUS

1. The Chief Secretary, Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar. - ~ 0 e

2. The Secretary Finance, Khyber Pakhtunkhwa, Civil - .

i Secretariat, Peshawar. |

3. The Director, Treasuries and Accounts Khyber

© Pakhtunkhwa, Peshawar.

4.  Mir Azam Khan, Assistant Accountant (BPS-16), Treasury
Establishment, Finance Department, Peshawar.

......................................... Respondents

APPLICATION UNDER SECTION 12(2) R/W SECTION 151 OF CIVIL
PROCEDURE CODE AND OTHER RELEVANT PROVISIONS OF LAW FOR
SETTING ASIDE THE JUDGMENT/ORDER DATED 25-04-2024 PASSED BY
THIS HONORABLE TRIBUNAL IN SERVICE APPEAL.NO 1900/2022,
WITHOUT PROVIDING OPPURTUNITY OF HEARING TO THE PETITIONER.

PRAYER:

On acceptance of this application, the impugned Judgment/order
dated 25-04-2024, passed by this honorable Tribunal.in Service
Appeal No 190072022, with any subsequent Notification/Order if
any, may kindly be set aside and opportunity of hearing may kindly
be granted in favor of petitioner in the interest of justice thereby
deciding the above mentioned Service Appeal on merits. '
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Respectfully Submitted:-

1. That the petitioner is presently serving in Finance Department as
Assistant Accountant and presently is posted és' Assistant
Accountant at District Accounts Ofﬁé:e- Khyber.The -petitioner has

- qualified SAS examination in the year 2017. '

2. That respondent No 4-filed the above mentioned Service Appeal
before this honorable Tribunal which was aécepted vide Judgment
dated 25-04-2024, regarding which theapetitione‘r;got knowledge
on 02-08-2024 (Copy of Judgment dated 25-04-2024 is

enclosed as Annexure A). ..

3. That the petitioner along with other filed 12(2) CPC petition jointly,
however on 16.10.2024 this honorable Tribunal was pleased to

direct for filling of 12(2) CPC p'etition separately by each petitioner.

4. That respondent No 4 concealed-actual facts from' this Honorable
Tribunal and through mlsrepresentatton and fraud obtained the
impugned Judgment/order from this Honorable Court which has
an adverse bearing on the career progression of the petitioner.

5. That the petitioner feeling: aggrieved from- the impugned -

are constrained tofile the instant petition under Section 12(2) CPC
for setting aside the above mentioned Judgment/Order lnter-alla' '
on the following grounds:-

GROUNDS:

A. That the impugned Judgment & order is obtained by respondent
No 4 on the basis of fraud, miss-representation and concealment
of the actual facts from this Honorable Tribunal, hence not tenable

r

in the eyes of law.

Judgment & order dated 25- 04-2024 of this Honorable Tribunal;*-. .-
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B. That the impugned Judgment & order has adversely effected the

cargagr progression of the petitioner as respondent No 4 has: not
qualified "the SAS examination despite the fact that he had .

appeared in the same but could not qualify the same, thus the -

impugned Judgment is liable to be set at naught.

C. That the petitioner was not“arrayed party despite the fact that

respondent No 4 knew that in case of acceptance of his appeal,

the petitioner would also be‘ aggrieved, thus the petitioner was
condemned unheard.

D.That the petitioner is better qualified which is also very much

E. That even the rules are very much clear-on the poiht,‘ according |

relevant to the job descri_ption of Assistant Treasury Officer (BPS-
17), hence too the impugned Judgment is liable to be set aside.

to which 60% quota has been reserved for the PIPFA or SAS

. qualified -Assistant Acg:ountahts while for 20% quota has been’

©

ALt .
- .

reserved for Assistant Accountants who have not qualified PIPFA - B

or SAS, hence only seniority is not the sole factor rather qualifying

PIPFA or SAS provide for prior right of promotion, hence too the

impugned  Judgment is liable to be set ‘aside. (Copy of
Notification dated 10-08-2018 is enclosed as Annexure B).

. That even-the previou5'»Judéments rendered by this honorable.
Tribunal, also favor the view taken by the petitioner, which also -

provide for mechanism to’ bé,fol!owed while processing promotion

cases of those who are PIPFA or SAS qualified and those who do
not have such qualification..(Copy of Judgmeht dated 16-07- .

2009 is.enclosed as A’nn_e;ciure C).

E

. That according to the léuy; as well as plethora of Judgments of

superior courts, that no one condemned unheard, -hence the

-

- L]
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~impugned Judgment & order of thrs Honorable Tnbunal |s also

- agarnst the norms of ]ustlce

o 6. That the petlttoner is badly sufferlng subsequent to the mentroned__ |
o Judgment & order-and- in. the interest of ]ustlce opportunrty of o
“hearing: be given to him- for proper assrstance of thlS Honorable‘ -

Tnbunal from the record

7. That any other grounds wnl be raised at the tlme of arguments”.
_W|th krnd perm1551on of thIS Honorable Tribunal.

. It IS therefore, prayed thatsapplrcatlon of petltloner may-__'._--‘
kmdly be accepted as: prayed for, in the headlng of the |

L appllcatlon

_-_Any other remedy WhICh deems fit by- thls Honorable.-;f-_,.__,.).__. :

| Tﬁbunal may also be granted in favor of petlt ar

Datéd:-21-10-2024 - - Petiffé

Fazal Shah:1
Advocate,
Supreme Court of Pakrstan
&
- Ibad Ur,Re_hma__nf
&
Baseer Shah .- |/ G
Advocates hlgh c_ (A
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CERTIFICATE:-

It is certified that no such like Petition has earlier been
filed by the petitioner/Petitioner in this Honorable Tribunal. Further
stated that being Service Appeal on the score that since there is no
adequate and alternate legal remedy is available or previously avail
or approach lower forum, thus this case may be fixed before the
Worthy Division Bench (D.B) of this Honorable Tribu al.’

-

Dated:-06-08-2024 Petitioner
Through

Fazal
Advocate,
Supreme Court of Pakistan
List of Books:-

1. Constitution of Islamic republic of Pakistan 1973.

2. Case laws as per need

AFFIDAVIT

I, Shah Hussain, Assistant Accountant District Accounts Office,
Khyber,do hereby solemnly affirm and declare on oath that the
contents of this Application are true and correct to the best of my
knowledge and belief and nothing has been concealed frogthis

honorable Tribunal. I l , R
..

DEPONENT
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| BEFORE fTHE KHYBER. PAKHTUNKHWA SERVICE TRIBU AL

PESHAWAR
12(2) R/w 151 CPC
Petition ‘No:- 2024 -
In '
Service:Appeal No 1900/2022
. ’ * 4‘ .
Shah Hussain. - ....'........,..............,.-..............‘........Pe‘titi‘on_er .
, VER SU S i
Chref Secretary ‘& others....,..,.- ...... eeres '....'._....;........‘..-...Respondents

ADDRESSES OF THE PARTIES

' PETITIONER:-

Shah Hussain, Assistant Accountant District Accounts Qffice, Khyber.
RESPONDENTS

1. The Chief Secretary, Khyber Pakhtunkhwa, Civi.
Secretarlat Peshawar oo

2. The Secretary. Finance, Khyber Pakhtunkhwa, CIVI|
_ Secretariat, Peshawar..

3. -The Drrector Treasuries . and Accounts Khyber'
Pakhtunkhwa, Peshawar

4, Mir Azam Khan .Assistant Accountant (BPS 16), Treasury
Establrshment .Finance Departn[1ent Peshawar.

Dated:-21-10-2024 . . o &‘ﬁiﬁl@bﬂtﬂh

£l Sha 'Mohman'd"
Advocate,
Supreme-Court of Pakrstan

®

LIRS




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR'
CM.NO__ - /2024 '
In
12(2) R/w 151 CrC S
Petition No:- 2024
In '

Service Appeal No 1900/2022 - |
Shah Hussain. : SURRPRPIRY -7 -1 « Lo [+ 1 1= g
VERS U S
Chief Secretary & others. T reesesssesesrnensiesnnensaasaean Respondents
APPLICATION SUSPENSION OF OPERATION
OF IMPUGNED. JUDGMENT DATED 25.04.2024
PASSED IN SERVICE APPEALI NO. 1900/2022
TILL FINAL DECISION OF TITLED 12! 2) PETITION
|

Respectfully su bmitted:

1. That the above titled 12(2) petltlon is pending adjudication. before this
“hon'ble Tribunal. : AP

2. That the grounds-of main petltlon may kindly also be: consudered as

-

lntegral part and parcel of th|s appllcatuon ‘ ST T e

- -

I
I

3. That the |mibugf1ed ]udgment ‘dated 25.04.2024 was passed at the back‘-
of petitioner, as the petltloner was not made party to the case, desplte :
the fact that the present petltuoner will' be direct effect of the decision
of appeal.

'a

4. That on merit the petlt:oner is a good prima- fac1e case in his favor and
is also sanguine about success of- his case.

-

5. That if the operation of |mpugned judgment is not suspended and the
official respondents are not: restrained from |mplement|ng the same,
then the very purpose.of titled- petition will become mfructuous and the
"petitioner will suffer great loss.




It is, therefore, prayéd that on acceptance of this application, .
the operation of impugned. judgment dated 25.04.2024 passed in
Service Appeal No. 1900/2022 may graciously be suspended till final .
decision of titled 12(2)-Petition.

& M huin

Dated:-21-10-2024 © Petitioner
Through

Fazaf Sha hntand
Advocate,
Supreme Court of Pakistan

t

_AFF!DAVI_'_[ |

I, Shah Hussain, Assistant Accountant District Accounts Office,
Khyber, do hereby solemnly affirm and declare on oath that the
contents of this Application are trueand correct to the best of my
knowledge and belief and nothing;has been concealed from this

honorable Tribunal. : Af"\h 1 * A

DEPONENT
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BEFORE T E KHYBER PAKIITUNKIIWA SERVICE TRIBUNAL
' PF‘S]IAWAR

Scrvice Appeal No. 190072022

BLEFORI: MRS, RASIHHIDA BANO ...  MEMBER
MISS FARLELENA PAUI. e MIEEMBER(

Mr. Mir Azam Khan Assistant Accountant (BPS-16) T'reasury

‘Establishmend, Vinance Depactment, Peshawar, oo.ovvveenenn.n.o. . {Appellant)

Versus

1. The Chicl Sceretary, Khyber Pakhtunkbwa, Civil Sceretariat Peshawar., -
2. 't'he Secrctary Vinance, Khyber Pakhtunkhwa, Civil Sceretarial, Peshawar.
3. The Dircctor, "I'reasurics and Accounts, Khyber Pakhtunkhwa, Peshawar.
4, Mr. Ayub Ur Rehman, Assistant Treasury Officer BPS-17, Office of the
Disirict Accounts Officer, Bannu and 6 others. ................(ReSpondents)™ ™

-

Mur. Tatmur Alj Khan,

Advocale ... For appcllant
Mr. Asil Masood Ali Shah, . .. lorofficial respondents
" Deputy District Allorney
Daltc of Institution........c..v....... v 22,12.2022 <€D
Date of Hearing........ooovvninaneee. 25.04.2024 A _ !'3' ay -
Date of Deciston....ooooovinnaes... 25.04.2024 =S
: . . e‘.’u‘:: h“::::“:'.
JUDGEMIENT Kt-yf‘rﬁ,';ce'ff;.r
. &¢ ?“l‘l.

FARLEENA PAUL, MEMBE R (Ir) The scrvice appeal in hand has been .

instituted under Scction 4 of the Khyber Pakhtunkhwa Service Tribunal ‘Act, '
1974 spainst the order daled 29.11.2018 whercby the prive;lc respondenis
No. ‘04' 0 10, despite being junior to the appellant, were promoted to the post '
of Assistant “T'reasury  Officer -(];I’S-H) and against the order dated
17.12.2022 whereby the departmental appeal of the appellant was rejected. [t

has been prayed that on aceeptence ol the appeal, the impugned orders might

be scl aside and the respondents be direcled to consider Lthe appellant for

promolion to the post ol Assistant Treasury Officer BPS- 17 from the date

ATTHSTED




when his junior colleagues were promoted, alongwith any other remedy -
wl}ich the ‘I'vibunal deemed a_ppmprialc.
2 Briel Im.l:, ol lhc case, as given in Lhc nmmorandum of dppt.d] ‘are thal

'thc appcilant waus dppmmcd in the.year 1990 Whll(.. prnrdu. rcspondcnt No. 4
C . ?a

waa appomlcd in the _VLd.I‘ 1993 rcslaondcnl No 5 m Ihe ycar 1988

. 'rwptmdt.ms No. 6 7 dl‘ld 8 in. the-year 1995 dnd respundcnts No. 9 and 10

| were appomtcd in the 2004 lhc appcl!anl was at Scrial No 62, while thc:

| -pnwlc. n.spundcnu. No. 4, 5, 6,7, 8 9 dl’ld 10 were al qcrlal No 78 85 90
--_92 99, I'?S ‘md 129 rcspcciwc}y in.the: smmuly list as on 3142 20!7 ISSLICd

on:15. 01 2018, of Abbl‘;lﬁnl Au.uuntant.s ;(131’{3 16), mc.dmng, lhucby ihal |

. 'lhc .1ppcllam was senior o pnvatc rcspondcnl.s No 4 to 10 The rcsp«mdcntI -

dL,de‘lIlefll. 1.5'-.uui the rules-on 10 08 201 8, whcumn promollon t@ l.ht.. post of

" Assistant ilCclS‘L'iI y OIﬁcm/Sub hcasury Officer was mcntloncd és S.lxl').f
pereert (60%) by promouon on lhc bablb of semcmty -cum - Bitness from
:lamnng,al lhc 1\55|slant Accouutams -who " had quahllcd PIPlA oF SAS

“examinalion. lht.. dppclldm had p.as.scd Lbc SAS exam alongwnlh oihcr

~ olficials on is. 0! 2018. Pswatc rcr;pondcnls No. 4 to IO were. pmmatcd 10 o

_the post ol J\th‘atdi‘ll lludsury Of ficer (BP& 17) Vld(.. orde1 dalcd 29 11 20]8

.whm. the. r.lppt.”di‘ll despiic bl.ll'l[, seniof 1o- mspondunlb No 4 lo ]0 was” ER

.'.‘dcprnrcd hum his icg,al right: of promouon ta ﬂw post of Assﬂslam Irc;tsury
OfﬁLci {B3PS- 17) by thc u.spnnclcm dcpdrlmcnl th df..parlmcnlal appc,al
' 'agamsl lhc nnpuguc.d order was' not responded Wlthil‘l lhc staiulm y pc: md of

| - _ninely dayq Al‘tLr the stlpulau,d pcnud u[‘ nmcty days 1hL appell:ml. f' lcd




proceedings of the case, the rcspondent department submitied the comments

in which they relied on thé judgment dated 16.07.2009 of the Tribunal

-passed in scrvice appeal Nu 301/2009 and other connccled appcals as thc.

lub mai disposed of those appca]s “with. certain observations about frammb

ol'-.’;l'rcsh rules of the department and mentioned that the vacancies of SAS"
qualificd Assistant Accountants should be filled through them on the basis of .
their seniority fixed with respect to the datés of their 'p.assing of SAS:

cxamination and not on- their Simplc scniority as Assistant Accountants.

i

~ . When the rules were proposed, certain observations were made by the Law
'I)Gpé'ri&cnl vide lotller dated- lj._0_4.2010. When the rules were. [ramed and

notificd on 10.08.2018, the Listablishment Department though its leticr dated

16.01.2020 (o the Finance, fcparlinent mentioned that the case rhad ‘been-.

examincd in light of Sorvics Tribunal judgmcht dated 16.07.2009 and the

new - Service Rules of ‘I'rcasury lismblishm%t of Finance Departrocnt

. "'.;.'I . Rk .
notilied on 10.08.2018 were quite clear and ‘there was no nced of further

amendments in the said Rules. ‘The Service appeal of the appellant was heard
and disposcd of .on 1-7.10.2022..with the dircctions to the appellatc authorify
to dLuclL Lthe departmental dppcal o[' the appeliant through a speaking order

wnh:h the period of one month of the receipt of copy of thal -judgment but

07.12.2022; henee the instant service appeal.

‘@ to 10 wure placed ex-parte \'idc_qordcr sheel dated 16.02.2023. 'We heard the

the appellale authority rejcc'lcd the dcparlmcntal appcal of the appcliant on -

3. Respondents were put on notice. 1he offjcial respondents submitied -

their joint parawise commeils on the appeal while private respondent No. 4
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learned counsel [or the appcliant as'}v_c‘ll as lcarncd Depuly Dfstrict Attorney.
_for tht official respondents and'-lpémscd the case file with connected

documents in dotail.

"4. l.carncd counsc! Jor the gppé_l_]_élpil. afler préscnting the casc in detail, -

. argued that the impugned ordcr,datc_:i:_i 29.11.2018 and- rcjection order dated
07.12.2022 was apainst the law, (acts; norms of justicc and matcrig) on

record, thereiore, not tenable in the ‘cyes of law and liable to be st aside.

' The appellant was senior 1o the iqrivﬁtc.rcspondr’:ntk in thc seniority. listas on

31.12.2017 but they were promoled 1o the post ol Assistant Trcasury Officer

while he had been disprimihalpd.._ I-I_‘C“ further argued that the department
notificd the rules on 08.12.2018 wheiein promotion to the post.of Assistﬁﬁ_t

“Ireagury Olficer/Sub I'reasdry Officer was -mentioned as Sixty pcrccrit

~ g,

| _(60%) by promuhon on the basis of suummy cum htncss from amoogsl Um' .

!’

withoul mentioning in the tules that-scniorily of Assistaol Accounlanl would .

"bc fi de with n.spu.l to the dalcs of Lhcn passing of SAS cxaminalion, which

4

meant that (he post ol Assistant !rcasuly OlhccrISub‘ Treasury Offi ccr:

would by litled on l]‘ll. “basis of’. scnmrlly cum fitness from amongst the
Assistant Accoumunls who had qualilicd PIPIA or SAS cxamination. Jhc

appt.llunl hud g.mti service record but was deprived of his legal rights whllc

his juniors wure plumou,d in: vlolauon ‘of taw and rules. 1Te requested that -

the uppcal" might be accepied #s praypd lor.

5.0 car ned Deputy l)lsluc.l Allumcy, Whlll. rebutlting lhc ar;,umcpls of

7 :
% lcamud counsel lor the appellant, 4 bm.d ‘that the private mspundml.s were

T

'¢--'-".'1r:r%;‘.b;“'- T A T T ura
% : N

Asslslanl ‘Accountants, whn hdd quallﬁt.d PIP]A or SAS Lxdmlnal:nni' ’
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promoicd carlier than the appellant 1o the post of Assistant ‘I'rcasury
Oflicer/Sub ‘freasury Officer in the light of judgment dated 16.07.2009 of
the .Surviuc ‘Tribunal. e lurther argued that the respondent department had

been amending its service rules of 1981 from time 1o time without affecting,

the luid down criteris of promotion of the appcllant as well as privale
respondenis. As far as passing of SAS cxam ol the appollant was concerncd,
. his'scniqrily on the basis of said qualiBication was intact and he would be

promoled on his own turn in 60% quota. TIc further argued that deparimental

e oo . e o

appeal ol the appellanl was cxamined and regretted, being coatrary fo the
decision dated 16.07.2009 of the Service Tribunal. He requested that the

appeal might be dismissed.

6.  Arguments and record presented before us transpire that the appellant

is Assistant Accountant in the ‘I'reasurics and Accounts attached wnth the- .

provincial Finance Depariment and stood al sr. no. 62 of the scniorily;:iist as
-~ - on31.12.2017. I[c has impugned a promotion order dated 29.11.2018 before

-

thls Tribunal vide which his colicagues, junior o him in the seniority list of

2017, were promoted Lo the post of Assistant "Ireasury Officer bul he was
" nol considered lor that promotion. The reason slated by the respondents |

before us was Lhat he had not qualificd the SAS cxamination which was a -

pl'cmq.l..:.isilc lor promotion. They relerred 10 .a judgnicnt of this '.I;ribun:;]

daled 14.07.2009 in a scrvice appeal no. 301/2009 according to which “the

vacancics of SAS qualificd Assistants shall be filled through them on. thc.: -

basi%s ol their seniorily fixed with respeet of the dates of their passing of the |

¥< SAS. examination, and not on their simple scniorily as  Assistant |
s . |
|




Accuunmm::." Ac.cordmg 10 ﬂlcm, thc pr amouons were madc in lhc h;,ht of .

service rules tead with the: |ud[,mcnl dd.l(.d 1( 07.2009 of Scrvmc lnbunal
7 (L'un_'li.hg o the service _'rulc's-'n'blilidd n'nfll0.-08.20‘1.8,}'1'&_1(:5'n'b._".é' is

reproduced as follows:- o Lo
..Jis'qislaﬁt'I‘;c.a*;ury‘OI’l‘lcc:‘/ - {a) '-"-blxly pcr cc:ni by pwmotmn o ¥ the -
- Sub-hcahmy Offieer. - "basis ol senjority —cum- -fitness;- ﬁom" o T e
LS L amonpst  Lhe !\bblslal"ll Ac.counlanls—\_.-f{é. e T
o o ' ‘__-w]m havc quahﬁcd P]l‘l/\ or SAS . Lo
R . (b twcnly per cent by. promolmn, on the =~ ©
. T - - basis -of . seniority-cum-fitness, from
.~ amongst he Assistant Accountants. L

(c) = twenty per cent by initial recroitment;, .

| A snnplc jamuqal ut the rulce. shows thal prmnutlon is 10 be madc on. ihc"-' :
bcISIS af" seniority-cun- ﬁmcbs Smuonty has been. very. clcmly dcl‘ ncd m. =
. ParL-VI of the Khyber l’akhlunkhwa (Appmnmcnl., l’romauon and lransfcr) o
Ru!cs 1989 and is dclmmmcd lmm th¢ - date nl‘ rcgular dppﬂll‘llm(.‘.l‘lL 'Ihn;.'.
‘ mccms that“in Lhc case-in’ hand thc sumomy ol the: Asq:slant Af.couma,nis

< . .. .
S I . R . roo

-_would bt dLLLIIT‘!ll’!Ld from ihe date when they were: rc;,uldrly appomtcd on_- S

*

1hal, posi as a msull of" prnmotmn Hrom the post OI' Sub-Accountants l'or-’ . L
"ihur ;ulihc: pmmulmn lu th post of ASblhldﬂi lrcaaury O[‘I’ ccr/Sub' L

-lrcnaury OfTicer; only ‘those Ass;smnl Awountants would bc consxdcrcd[_._'; N :

M‘i’u havc quahlu.d the SAS 1’xam1ncmun. lhoac who ure. serum :md ﬁ.llﬁ“;;_{._'.."".'__';." e

thc cutmn wuuld be- promol{,d whcreas: 1hosc who have not quallhcd Lht:-_‘

'SAS exdmination wuuld be cxtlu.r delerred for the sakc DI !ulhllmb lh{._-:""‘ B c

(,rucua or- placcd in lhc cdtc;,ory o! palt (b) of rulc 6 0[' t‘ne wrwcc rulcs

which i3 n‘unl for- thosc Mblslanl Au.oumanls who thC nol qudiiﬁt.d lhc S

»v,
Cl‘:.'n_‘ " ,"

:I_
B
.
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.
H -ﬁ—&i‘___,___ -
>

_ SAS examination. In case un Assistant Accountant qualifics the required
" gxamination; hc becomes clig,iblc'jhr promation-inder part (a) of rule (6).

8. The appellant qualified the, SAS cxumination in January 2018. The

-niccling’ ol Depurtmental Promotion Committcn was held in October 2013
bul he was nol ‘considered [or promouon, rather his junior collcagucs were
promoic.d ‘The argumentis pr Lscnlcd by the learncd District Attorney, lhat he
qfialiﬁcd thc SAS cxamination al;_a-l_alcr datc. am_:l hepce was not consuder_cd,

| dqcs not appeal Lo @ prudcnl.'mind..l low cund the department go ng;inst the

- sc.;rviuc rules which clcu;'vly__. slutg__;:yu. points; first, soniority-cum-fitncss and
sc;cond, qualilying um.SAS @xamir_iation. The m(;mcn't the appellant qualiﬁg:d
thc SAS cxumination, he was cl.igiblc Tor promotion on the -l'aasis of |

‘. scmumy-c;.lm litness, and lht. dcparlmcnt could not dcny promot:on to him
m quc.h.a scenario whcrc lhcy‘promolcd ccrtam officials junior to hlm

9. In view ol the above discussion, we are unison hat the a'ppcllanl was

-~

L
-t

chglblc. and’ quallf ied for promotmn to lhc post of Assnstam lreasury
| Oﬁ‘u-ﬂSuh ‘Freasury OfMeer undcr rule G(a) of the service rules notified: oR - -

10 08 20I8 ‘Che scrvice app'cal is . therelore, allowed. Rcspondcnts are .

dn'c(.lcd W' promotc him Irom 1.hc date whcn his junior Lollca[,ucs were

' promulcd e wel. 29, ll ?OIB Cosl bhall 1ollow the event. Consign.

i_ .

) ..H).f Pronounied in open c.ow! in Peshawar and given under our hands

< andiseld ‘uj ‘the Tribunal this 25" day of April, 2024.

A PAUL) P (RASILIDA BANQ)

’  Mehaber (19) Certificd. b teie Copy Member(})
FecleSublum P.S* /%‘ )

eX ARMINE (14
nhyhev trakbinkhwi

W Xs hunal
er‘l‘::\h:l,;;”aS !M

’

-
ca

L



% 180072022

25 Apr.2024 . U1, M. "Taimur J\il(.han,' Advocate for the apcllanl present.

P TvasS

Mr Asil Masood Al Shah. Deputy - District Atlarncy for thc

1 respondents present. Argumcnts hcard and record pcruscd

02. Vide our detailed judgmcnt COnsisling o‘f 07 pages, we

arc unison thal the appcllanl was [chblb!c and quahhcd for

|
promotion lo the post® “of Ass1slanl. lreasury Officer/Sub-

. |
Treasury  OfTicer under r‘ulc*(:(a).‘o"f the scrvice rules nollﬁcd
r

on 10.08. 20[8 l‘hc scrwcc appcal is, 1hcrc!'orc, allowed.

Respondents are drrcc{cd fo pmmog.c him from the dale whcn

i ;'

his junior collcugucs. were promc’;lcd ic. w.ef 29.11.2018.

' !
Cost shall [ollow the uvan‘.-Consigx?.

»

5.  Pronounced in open courd in' Peshawar arnd given under
. 1 .

~ o hands and .s'ec_:) of the Tribunal on this 25" day of April,

)

2024, .- !

%
| , 1 (RASFIIDA BANO)
Mermbes (1) o l Member())

Certifiedito .

' . b L] -

*tocal Subbun P8 . _ | % e true copy
' - B Nang PR
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NOT|FICATLON

of-111/T

{
In pursuance of 1he provisions contained in sub-rulc (2} of rule 3 afthe Khybcr Pakhtunkhwa Civil

-

/8. 6201
Servanis (Appointmeny, Promotion and Transfcr] Rules, 1989, the Finance D_'paﬂmem in consuliation with Eswblishment Depasiment, andin ~ .

supersession of previous notificaifons issucd in this behalf, hereby directs that in the Kbybcr Pakhtunkhwa Treasuries (Recruinnent and

Appointmem) Rulcs, 1981, the following further nm:ndmcnu shall be made, namelys-

APPENDI
L . Pizimum go)lfictan Mlcimmm Age Hmie a'\‘ll'.;hog! af regruitment. M
SNo. Nomenetature of pasi— [~ prederibed for qualificaston . )
appaloimeat by lokils) | presoribead far. . 1
recruiiment ar by appsiatmen! .
L irangfer by promutiaa )
l_ ._,_— 3 . 4 5 IR I L Sl "-'6. M
L "7 Ditector, - - . By seleclion an meril from amongst the Districl Cumpmll:u of
Treaswies & Accounts - . | Acconnts baving three {03) years :n'ir.c assuch: °
i " Provided than Il o miub!:pcrmixamhm fo: promotien thea
' by 1enafer frorm amargst offlcers of cquivalend prade having three 03
jears experienee in finanee and sccounting,
L.~ District Comptrofler of . - . *§ By promotion, on the basia of senibrity-cum-fitness, from amopgst e
it ' Acooups ;D Deputy Dircciors, District Accounts Offieers end Agency Aszounts
¢ tﬁ’ OfTicess dod Treasury (fficer with at It eeehee {12) yers service in
Lo T. ' . BPS-17 and above. .
1)
bl Note: lehcpurpmcurp:mlmm » joint seadority fist-of the
Officces menifoned above shall he meintaiacd,
kN Drputy Director, . . ‘\ i R - By promotiaa, on the basiy of s:muritr-cun-ﬁmcs: {rom cmangsi the
Treasuries & Aczaonts, AN > | Asgfstamt Diteciony Trensurics & Actpunts hm.nn five (05) yeus
w7 8 ool J Fiervicd oy such;
' . .;J‘ . Provided tha if no .nul.:blc person is av:ulabk for pramotion
. ’.bﬂ then by transfer from amunyst the District Accounts Oficers, Agency
'} ‘Accourni Officers o Treasury Ofli fec, ) R
3 L 1;‘ - _:f_ -
‘.‘ a' ’:
' !
wl




District Accounts Officer £
Apency Adcounts Officer

Treasucy officer.

T l\ Go'.'cmmcm uf Pahslan. e ¥
x\l ' .- ' - .-u-_,..-n-‘/ “
- By promotion,on the basis of sc:nlnr:ly -cum-fitness, (fom amongst The

A—————— LT S S

(a) - E‘;i‘t} per ot by pramation, an the b::s:s @ :"Eymm_

fitness, fromamongst the Assisiant Troasuy Dilice s and Sub-
Trc:sury Officers wuh at It:m five (05} ycar sc"»sce as ;1_“-!-

For the purpose ul’ promotion, a JQI]’II seniority list o j'[h_e
Assislan Treasury Officers lmd Sub-Tr:asury OIT ::f.-m shall Le

maintzined;nad. . . ,

aare e - '...

(M) . [lifty'per cent by d:putnuun, I‘ur a spccl!'t.d pl:nnd I’rum R

amongst Accounts Officers of the Audit Dcpanmr:nt of s

3 Assistant Director,”
ASSITaN ZAree
Treasuries & Au:pugu.

el .

[ 7
Ve

¢

22

R

B (N

. valdcd lha! if no snrlah!c pnrsun is nvallabl: I'ur pmmrmn

Supenmend:nu hawng f w: {DS] year s:nncn 3 such. A

-.-—-.--

then by Transler I'rnm nmungsl the Ass:sumls l Suh-Trcasury
Qflicers. ™ L

1

'gub-Ttmsury Cll'ﬁ:m

1. }\ssasmm Tn,gr._ll-_zorﬁmr! ’

Al Jeas) Sr.cnnd Class
Maosier's Uepreein.
Smustl:!i. Economics;
» Busmt:ss Lt

Adrmmslramm or
t‘.‘arnm:m:, from 2
r::ngmzcd Um\':ruy_

T | 2 wiD
- yeats..

ey .-lwcnty [m' cr:m by mmal n:l:rualm::nl P e .

I

"1 {B).- m'cmy par’ c:nt by pramnuun nrt Ilu: :
. .ﬁtm:ss. frum nmcnhsl the Asmsu.nl Ac:uunmms. NE [
g

fitness, frain smongst the Assistast ﬂc:nnmn;l..., w!:.u hav

=qu-hf‘=d IPFAurS.‘\S Exammautm. "l_ .

" Sixty pér cent by prumuunn, on the basis of sr.nmruy-cum- - &f

basis. of se mnt_\H:um-. :

M

-By pmmouon on t!u: I:ms:s nf sx:munly-cr.un-l' ln:ss. from amnngsl llu: '

Assistams and Serior S:alr. Slcnugmphcrs. h:.ving I'w: {05} yea:s

scrwt:anssu:h Cer e S A

Nate:: Far e purpasr: al' promolion a lenl s::mnriry lis of Assrsmms
and u:morSl:alc5|cnul,mphmshallb:mamtnmed. RS

Assistanl Accouniant,;

"By promotion, on the basis of semiorit y-cuin-fitness, from amongst .

the Sub-Acrountans, bavinp five (0%) )c-'lrs servjce os Such.”

Senior Seale Stenographer.

By promotion‘on the bosis of scniority-cum-filness, from amongst Ihl‘. "

Iumor Scalc Stt:nnu‘:tphl:rs withat Jeasi l' ive {05} years service ns sur.h

il I B

a

medcd that ifno sust..hlt: cnncimlmc i3 amlablc for pmmuuon

-

then by transfer uf 3 suﬂ.ablz: nﬂ' cer. . .

t*‘h@' — .. -

T G P AT

PP TRA S T TR R
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201032

Seventy-five per cont by promalion, 00 te basis o

[ seniar

‘10

Atleast _2a class
Bachelar Degree fram a

tecopnized Univérsity: .

yoors

cum-fitness, frem-armonst 1he SeniorClerks vyjih of least
five (5) years service as Juniae Clesk and Seniar Clerk; opd

Sub-Accountonl

| 8aghelor’s Degree in

Al least 229 Class

Commerce/ Bustiess

371035

ycans

rwenty-five per cend by initial recruitment. . :
! 'i )

" By tniliz) recruitment.

Administsation or

| ACMA or MBA from 2

reengnized University. .

By initial reeruitment,

12.

Junior Scalc Stenographer

i A teast 2% Divisian

Intermediate or
equivalems
qualification from o
secognized Bagrd;

#i. 0 spéed of seveniy
(70} wands shon
hand in Eaglish and
farty five {(45) words,
per> minuisin
typing; and

iii) knowledge of
Computer in using
M.S, Words and'
M.S. Exezl,

(Bla3d
years

.

Dy initial sccruitment.

13.

Computer Operator

It T -

(i) Secomd Class

Bachehor's Degreein |

. Compuier Sclence?
Information |
Techoalogy (BCS!
BIT four years),
froem o recogrtized
Universiry, ar

{#1) Sccond clasy
- Bachetor's Degree

from o secognized .

Univesaity with ‘one

yesr diploma in ’

lnrmnlu‘a -

Tecknology ftom o
recoenized Baard of

.

211032
years
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-7. PS1o Finance Sccreiary.

. 8. The Manager, Gowe: Printing Press, Pes
fication svhen publishey may o supplicd.

of the Gnzene Noti

nl'll-l

hawar for publicaion in official Gazene. Fifly :upiés -

\s
Yv
. O
.“"

?
-

* 4
H
o
20. ~ Chowkidar, Literate, = 181040 By initis) iccruitment.
) o ) . yeary - e :
A2 . Sweeper. [ Linere. . 151040 By initial recruitment.
. . ST . years * o -
2. Mali Literate.. . l::::ﬂ By inifi) recruiLnient- '
- SECRETARY - -
Governmen! of Khyber Pakhiunkhwa’
' ! Finance Department
. No,ND.SO(ESTT)FD/ 16720147 SRV G- 11Ty, Dated 10.08-2018
Copy of the obove is forwarded for Information ta:- B ’
" 1. The Scesetary to Govtiof Khyber Pakhturkhwa, Estoblishintent Deplts, Peshawar.
3. The Sceretary-to Govtiof Khyber Pakhtunkhwa, Law Depanment, Peshawar. \
3. Tht Accoumant General, Khyber Pakhtunkhwa, Peshawar,
4. The Secrctary Public Service Commissian, Peshawar.
. L /5. “The Direcior Treasurles & Accounts, Peshawar.
6. "'PS 10°Chitl Secretiry Khyber Pakhitunkhya, Peshawar. . e e .
| g

Il A .
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P T2 "

3017 | DAQ-Malakand '

{ 05-10-1978 | 92-12-2005. |- 07-07

35 TFazal Waha TWRD Aganey__ LMW
-Dirécl_or .. ’
Treasurics & Accounls N
_ Khyber Palihtunkhwa i
EﬁdslNu&Dnln'Evnn . o ' :
- Capy for information angd nccessary nn!inni_s forwnrded to thes -~ . . ' ¥
1. . All the Distriet Comptrolles of Accounts, District / Agency Accounts Officers & Treasury officer in Khyber Pakhtunkhwa / FATA with (he request that
e ;]i_cﬁn_gupegl_mpy_bg_infumed nc;n;dingly.’_f B T T - L
"1’3‘-}?‘,{' o & -}-:':_Scction_omccr (Estt), Guvc'rﬁrh::nl'dl'Khyber'Pnkhtunlr.hwa; Finance Department, Peshawar. . T T e . ) )
LT 3. T Office order Ble. : : : .. . ’ : T LT e B T
; N e
r‘ ‘l
i : . . : Depufty
' . . : - © Treasurics 8 Accounts
- Khyber Pakhtunkbwa
: -
- . WA 4 ;
M L : |
\‘_ _Pagc ol 6 .
f - - - =t 0 o4




Appeal No. 3012008~

" Date of Institution, 5. 1.2.2009
Date of Decision ... . ~16,7.2003

Ikramuilah, Sub-Accountant,,
District Accounts Office, Swab!.

VERSUS

1+ The Government of NWEP, thiraugh-Chief Secretary, NWEP. Peshawar.
2. ‘The Secretary Establishment & General Administration Department, NWFP
Peshi war. : ) :

3. _The Secretary, Finance Depai'ﬁne'nt, NWFP Peshawar. . °(ﬁespondents)

APPEAL UNDER SECTION 4,0F THE SERVICE TRIBUNALS ACT 1974

AGAINST - THE® IMPUGNED” NOTIFICATION DATED ©24/5.1981 AND
AMENDED NOTIFICATION DATED'03.11.2006 WHEREBY DISCRIMINATORY
AND IRRATIONAL RULES NOTIFIED AND AGAINST NOT TAKING: ACTION
ON THE DEPARTMENTAL APPEAI” OF APPELLANT WITHIN STATUTORY
PERIOD. - S ' .

k3

VR, MUHAMMAD ASIF YOUSAFZAL,

Advocate. For appeliant.

MR. JAMAL ABDUL NASIR, .

Addl, Government Pleader, For respandents,
| MRUSTICE(R)SAUMKHAN, '~ .. - CHAIRMAN.

S. MANZOOR ALI-SHAH, T e MEMBER.

-

JUDGMENT | _
JUSTICE (R) SALM KHATY; CHAIRMAN.- Thig service Appesl No. 301

»

303 of 2009-by Muhammad__Sq_éédin-. 304 of 2009 ‘by'.Ashfaq-ur'-Rahman, No.

2009, by 1taz All, No. 308"of 2009-by Khalruilah, No. 309 of 2009 by Zahoor
~ Knan, No. 310 of 2009 by MuRararad Naeem-I1, No. 314 of 2009 by Sahibzada
" chan, No. 312 of-2009 by Shafig-ur-Rahman, No. 313 of 2009 by Mulhaminad
. Shamrez, No. 314 of 2009 by Npor'-_ui-nmin, No. 316 of 2009 by M. -Saifullah, 2nd
'Nt;f 5i17‘0f 2009 by Amjed K_hari, a;éx'pf \he same naturé, invoiving the same legal
ci’uestlon_s_... :l'hes‘e -appeals -a¢, the_f_efure, taken together for

_derlsion. S
i ‘ L ': .r:' 'Céi
'. I,-./J' ' . \ . . . .- N ' . '-. . :;". ;f”.'

07 2 The appellant of this:appeal contended that he was 3 poliited;”
125{ alongwith other -co-appellani:é,’ on different datas, In the Treasury Departmeli.

of 3009 by Tkramuliah, and Service Appeals No- 302 of 2009-by Pervez Khan, No. o

305 of 2009 by Taj Muhammad; No..306 of 2003 by wahld Bakhsh, Ho..367 of -

ATTESTED
m//;’ -

- ;1{




- holders of the posts of Assistant Accountants, and 67% quota was msenred for

".

prescnbed for pmmetlon on the basis uf senlority r:um-ﬂtness from a 'ungst the

promotion of (a) Assistant Accountants who have qualified S.A.S Examlnatlon and
(b) If no Assistant Accountants, who have qualified .S.A:S examlnatlon, were -

© awvallable, then Sub Accountan;%who have quaiified. S. AS examlnathn, on the .

basis of senlority -cum-fitness, The rules: were modified on 3.11.2006. 20% -quota

was reserved for Initdal recrultment further 20% -quota was reserved for
promotion on the basls of seniority-cum-fitness from amongst the holders of the.
posts of Assistanl Accountants, while the rema{nlng 60% vécancles were left for

" promotion on the basls of seniority-cum-fitness from amongst the holders of the
- posts of (a) S.AS qualified Assistant Accountants and (b) If no such Assistant '

Accountants were avallable, then from Sub—r\ccuuntantﬂwho have qualiﬂed SA 5'
e :

_ Examination.. The appellant contended: that the rules ‘were Irrattonai and

dtscrlrnlnatory The appeliants submrtted -appeals severally and through their
union Wrrt Fetrtlon No. 1978 of 2006 wa: filed: whlr:h waé retumed vlde urder

" dated 27.10.2008. Hence the present app_ealz.. ) :

1
"

"

X _The respondents contested. ‘Hu appeals. 'TNEL conterided that the

new rutes were neither discriminntary nor irrational nor contradictory,'that the
appeats are agalinst the provisions of Sectlon '22(2) of the NWEP CIvil Servants Act,
- 1973,-and that the appeﬂants have not 5ubmitted departmental appeals

J

q, We heard the argumentsfand purused the recard.

as it served the purpose of informlng the official respondents regularly regarding v ,J\
the grievanzes of the appeltants, and providing them an opportunity of the
prescribed pertod to consider their grievances. As the Writ Petttlon has been sent
to this Tribunal, the perlod spent: for pursuing the mentioned Writ Peﬂtlon is

. condnned The present appeals are'a- challenge to the rules themselves and are

_ not ‘regarding the fitness or otherwlse of the appehartts for holding or for

promotionto @ post on ascertainlng their eligibility for hoiding a certain post

[}

-

6. The learmed counsel for the appellants conv eﬂded that the quuta for

. '&.AS qualified Assistant Accountants has been: decrea'red while 20% quota for |

initial recruitment and 20% quota for promonnn of the Asslhtant Accountants, who v

have not qualified S.AS quaiiﬂcatl_on, has tmen carved out and’ prescrlbed The _
'f . r - i e frr

5. The Writ Petltlon cuuld be considered as debartmental appeal .also; 1{_ ‘9?4‘




b
i!‘ 3
comparative conslderatlon of both the sets of the rules (Rules dait|e |
and Rules dated 3.11. 2008) show that 20% quota has been reserved for lnitlal

, - recruitment, ‘by deducting 13% quota from the Asslstant Accountants who have

»

not quaiified” S.A.S, and by reducing 7% from the quota of SAS qualified
Assistant Accountants/Sub Accountants, The Govelnmert has the premgaﬁve to
prescribe the rules prospectively, and to create a Blace for direct recrﬁltment. The
quota of both classes of Assistant Accountants, and, consequently, of Sub

“'Accountants, has been reduced, and no discrimination has been made to any of

these classes.

t

7.

Treasury Officer. A set of five vacancles available on, or after, 3.11.2006 shali be

deciared one cycle, and the first of these five vacanc'es will be ailotted to the S

direct recruit while the second vacancy will be allotted tc the Assistant Accountant,
whq? has not-qualified S.A.S examinatior, on the basis of senlority-cum-fitness;

. The remaining three vacancies of each Cycle will be reserved for promotion of the

S.AS qualified Assistant Accountants or, if the Assistant Accountants are not
avallable, for the Sub-Accountants, who hive passed S.A.S examination. The first
vacancy of direct recruits shall not be given to the othar two groups, and vice-
versa. An Assistant Accountant, on his pausing S.A.S examination, shali bé given
the option to clalm vacancy either in the'second or in the third category. But once
that option Is exercised, his category shall not be changed in future.-The vacancies
of S.A.S qualified Assistant Accountants shil be filled through them on the basis

of thelr sentarity fixed with respect to Ihe dates of thelr passing df th_g SAS,

examination, and not on thelr simple senicrity as Assistants Accountants.

'8 With the above explanations and observations, we have come to th
conclusion -that the fresh rulesfgould be framed by the: Government, which are |

neither Irvational nor discriminatary, nor prejudicial to the rights of the appellants.

S, We, therefore, dispose of the present 3ppeals with the above
explanation and observat!ons The parties are left to bear thelr oyyn costs.

Liglesn W

QUNCED

16.7.2009 ; / /f MM @D

=
| A
L. o

d 245 1981 '

It is expected that the system of Roster and Cycles shall be strictly
*adopted for the purposes of recruitment/appointment to the posts of Assistant

s v

(V"

Sl
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